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BEFORE  THE 
SENATE  COMMITTEE  ON  JUDICIARY 

Presiding 
SENATOR   EDWIN  J.   REGAN,  Chairman 

Senator  Regan:  This  is  a  meeting  of  the  Senate  Committee  on 
Judiciary  for  the  purpose  of  hearing  evidence  and  testimony  upon  the 
subject  matter  of  Senate  Bill  No.  1,  the  second  extraordinary  session. 
In  substance  this  bill  proposes  to  abolish  the  death  penalty  in  Califor- 
nia and  to  substitute  life  imprisonment  without  possibility  of  parole. 
AVhere  there  are.  alternative  penalties  for  an  offense,  one  being  life 
imprisonment  without  possibility  of  parole,  and  the  other  being  life 
imprisonment  with  possibility  of  parole,  it  shall  be  the  duty  of  the 
judge  or  jury  to  specify  which  punishment  shall  be  imposed.  This  bill, 
as  now  before  us,  also  prohibits  the  execution  of  those  persons  now  under 
sentence  of  death  or  who  have  been  previously  convicted  and  not  yet 
sentenced.  There  has  been  a  great  deal  of  comment  in  the  press  and 
other  news  media  about  this  bill  and  the  circumstances  surrounding  its 
introduction.  However,  this  is  not  the  first  time  the  Legislature  of  the 
State  of  California  has  been  called  upon  to  consider  this  problem.  Bills 
of  similar  import  were  introduced  in  1933,  1935,  1937,  1989,  1941,  1949, 
1951,  1953,  1955,  1957  and  1959.  In  1959  Assembly  Bill  221  sought  to 
abolish  the  death  penalty  and  substitute  lif e  nmprisonment  without  pa- 
role for  10  years.  This  bill  was  refused  passage  by  the  Assembly  on  a  43 
to  35  vote.  At  this  same  session  Senate  Bill  No.  50  sought  to  accomplish 
the  same  result,  and  after  lengthy  hearings  in  this  committee,  it  failed  to 
receive  a  favorable  recommendation.  In  1957  Assembly  Bill  1222  sought 
to  abolish  the  death  sentence,  but  was  not  reported  out  of  the  Assembly 
committee.  During  the  same  year  Assembly  Bill  1225,  which  would 
have  provided  a  moratorium  on  the  death  penalty  for  six  j^ears,  passed 
the  Assembly  by  a  vote  of  43  to  29,  but  failed  to  receive  a  favorable 
recommendation  in  this  committee.  In  1955  Assembly  Bill  2091  sought 
to  abolish  the  death  penalty,  but  was  never  reported  out  of  the  Assembly 
committee.  During  the  same  year  Assembly  Bill  2090,  which  asked  for 
a  moratorium  on  the  death  penalty  for  five  years,  likewise  was  not 
reported  out  of  the  Assembly  committee.  In  1953  Assembly  Bill  2589, 
which  provided  for  a  moratorium  on  the  death  penalty  for  five  years, 
was  not  reported  out  of  the  Assembly  committee.  Assembly  Bill  3303 
and  Assembly  Bill  3454,  which  sought  to  abolish  the  death  penalty,  like- 
wise were  not  reported  out  of  the  Assembl}^  committee.  In  1951  Assem- 
bly Bill  2784,  which  provided  for  a  five-year  moratorium  on  death 
sentences,  was  not  reported  out  of  the  Assemblj'  committee.  In  1949 
Assembly  Bill  2942,  which  provided  for  a  five-year  moratorium  on  the 
death  sentence,  was  not  reported  out  of  the  Assembly  committee.  In 
1941  Senate  Bill  16  sought  to  abolish  the  death  penalty  except  for 
assault  by  a  life  convict.  This  bill  failed  to  receive  Senate  committee 
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approval.  In  1930  Senate  Bill  148  Ava<?  introduced  providing  for  aboli- 
tion of  the  death  penalty  except  for  assaults  by  life  convicts.  This  bill 
did  not  receive  a  favorable  Senate  conunittee  reconnnendation.  In  1937 
A.s.senibly  Bill  175  .sought  to  abolish  the  death  penalty  except  for 
assaults  by  a  life  convict.  This  bill  passed  the  Assembly  on  a  vote  of  41 
to  33.  It  failed  to  receive  a  favorable  recommendation  in  the  Senate 
committee,  and  hence  no  further  action  was  taken  on  it.  In  1935  As- 
sembly Bill  1021  sought  to  abolish  capital  punishment  except  for 
as.saults  by  life  convicts;  this  bill  failed  to  receive  the  approval  of  the 
Assembly  committee  and  no  further  action  -was  taken  on  it.  In  193:5 
Assembly  Bill  715  sought  to  abolish  tiie  death  penalty  except  in  certain 
cases.  This  bill  passed  the  Assembly  by  a  vote  of  48  to  31.  It  was  refused 
passage  in  the  Senate  by  a  vote  of  33  to  6.  It  will  be  noted  from  the 
foregoing  li.st  of  bills  that  between  the  years  1933  and  1960  the  subject 
of  capital  punishment  has  been  before  the  Legislature  16  times.  Thirteen 
of  the  bills  were  Assembly  bills  and,  of  this  13,  nine  died  in  Assembly 
conunittee  for  want  of  a  favorable  recommendation.  One  was  defeated 
and  three  were  passed  out  of  the  Assembly  upon  a  divided  vote.  During 
this  period  of  time  only  three  bills  were  introduced  in  the  Senate  on  the 
subject  and  of  these  three  none  has  ever  received  a  favorable  com- 
mittee recommendation.  Inescapably,  the  bill  before  this  committee  has 
been  linked  in  the  public  mind  and  throiigh  news  media  with  the  fate 
of  Caryl  Chessman.  However,  I  wish  to  em]i]iatically  state  that  this 
committee  does  not  intend  to  ri'try  or  sit  in  judgment  on  the  Chessman 
case  or  to  hear  any  testimony  concerning  it.  This  is  a  matter  for  judicial 
process,  not  a  legislative  conunittee.  This  conunittee  is  not  a  court 
and  has  neither  the  power  nor  the  authority  to  sit  in  judgment  on  any 
individual  case.  Rather  it  is  the  responsibility  of  this  committee  to 
determine  broad,  legislative  policy  which  will  affect  all  of  the  citizens 
of  California  for  many  years  to  come,  and  in  order  that  the  committee 
may  be  fully  informed  on  all  phases  of  the  subject  before  reaching  a 
final  conclusion,  this  public  hearing  has  been  set.  This  is  a  customary 
legislalive  juvictice  and  all  bills  before  this  conunittee  are  given  a  public 
hearing  before  action  is  taken  upon  them.  However,  because  of  the  great 
public  interest  in  the  subject  of  capital  punishment,  we  have  an  extraor- 
diimrily  large  number  of  witnesses  who  have  indicated  their  desire  to 
make  a  i)resentation  to  the  committee  and  for  that  reason  this  is  the 
oidy  bill  scheduled  for  today.  In  accordance  with  our  usual  custom,  the 
conunittee  desires  to  hear  from  everyone  who  wishes  to  present  argu- 
ments and  oiiinious  upon  the  subject.  T  will  ask.  however,  that  the 
presentations  be  as  bri(>f  as  possible  and  that  the  witnesses  avoid  cumu- 
lative testimony.  Also,  if  any  witness  wishes  to  provide  the  committee 
with  written  material  pertinent  to  the  subject,  we  will  be  happy  to 
receive  it  and  place  it  in  the  record  of  these  proceedings.  Before  calling 
the  first  witness  I  would  like  to  introduce  the  members  of  the  committee 
and  tlic  coiiiniiltee  staff.  ]\lay  I  ]iresent  Senator  Stanley  Arnold,  from 
Susa)ivill(\  Avlio  represents  LassiMi.  Modoc  and  Phunas  Counties.  Sen- 
ator John  William  Beard,  of  El  Ccntro.  rej^resenting  Imperial  County. 
Senator  Carl  Chi-isteiiseu,  of  Eureka,  re]"»resenting  Ihnnboldt  Coiuity. 
Senator.  Richard  Dolwig,  of  Redwood  City,  representing  San  ^lateo 
County.  Senator  Fred  Parr,  of  Carmel,  representing  Monterey  County. 
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Senator  Hugo  Fisher,  of  San  Diego,  representing  San  Diego  County. 
Senator  Donald  Grunsky,  of  Watsonville,  representing  Santa  Cruz  and 
San  Benito  Counties.  Senator  John  Holmdahl,  of  Oakland,  representing 
Alameda  County.  Senator  J.  Eugene  McAteer,  of  San  Francisco,  rep- 
resenting the  City  and  County  of  San  Francisco.  Senator  Virgil 
0 'Sullivan,  of  Williams,  representing  Colusa,  Glenn  and  Tehama 
Counties.  Senator  Joseph  Rattigan,  of  Santa  Rosa,  representing  the 
County  of  Sonoma.  Senator  Richard  Richards,  of  Los  Angeles,  repre- 
senting the  County  of  Los  Angeles.  Senator  Stanford  Shaw,  of  Ontario, 
representing  the  County  of  San  Bernardino.  Senator  James  Cobey,  of 
Merced,  representing  the  Counties  of  Merced  and  Madera,  and  myself, 
Senator  Edwin  J.  Regan,  of  Weaverville,  representing  Shasta  and 
Trinity  Counties.  Sitting  at  the  witness  table  is  Senator  Ron  Cameron, 
of  Placer,  Nevada  and  Sierra,  who  has  been  sitting  with  the  committee, 
but  is  not  a  member  of  the  committee.  Staff  members  present  are :  John 
Bohn,  Counsel  for  the  Committee;  Elda  Sayles,  Assistant  Counsel;  and 
Virginia  AVhite,  Executive  Secretary.  As  is  customary  in  legislative 
hearings,  the  proponents  of  the  bill,  or  those  favoring  its  adoption,  will 
make  the  first  presentation.  Thereafter  we  will  hear  persons  appearing 
in  opposition  to  the  bill.  Yvhen  the  opposition  has  concluded,  a  brief 
time  will  be  allotted  to  the  proponents  for  rebuttal,  if  they  so  desire. 
May  I  suggest  that — since  we  are  recording  all  of  the  testimony^ — the 
witness  will  take  the  standing  microphone  and  speak  directly  into  it  so 
that  the  record  may  be  made  in  the  recording  booth  above  us.  At  this 
time  may  I  present  the  principal  author  of  Senate  Bill  No.  1  of  the 
second  extraordinary  session.  Senator  Fred  Farr,  who  will  present  his 
co-authors  and  witnesses  as  proponents  of  the  IBill.  Senator  Farr. 

Senator  Fanr:  Mr.  Chairman  and  gentlemen  of  the  committee,  my 
co-authors  of  this  bill  are  Senator  Hugo  Fisher,  a  member  of  the 
Senate  Judiciary  Committee;  Senator  Joseph  Rattigan,  a  member  of 
this  committee;  Senator  George  Miller,  Senator  Stephen  Teale  and 
Senator  Walter  Stiern.  Mr.  Chairman,  and  gentlemen  of  the  committee, 
you  have  before  you  today,  for  consideration  in  this  Second  Extraor- 
dinary Session  of  the  Legislature,  Senate  Bill  No.  1,  which  would  elim- 
inate the  penalty  of  death  in  California  and  substitute  in  its  place  life 
imprisonment  without  the  possibility  of  parole.  What  we  do  here  will 
be  noted  all  over  the  nation  and  in  the  distant  corners  of  the  world.  It 
will  characterize  California  either  as  a  state  of  sensitive  social  con- 
science, or  a  state  that  clings  blindly  to  a  decadent  concept  of  justice. 
The  question  of  abolition  of  capital  punishment  should  be  considered 
dispassionately  and  objectively.  It  would  be  unworthy  of  us  to  con- 
sider this  measure  in  terms  of  what  it  will  or  will  not  do  to  the  con- 
demned men  now  languishing  on  death  row.  This  is  not  a  decision 
that  should  be  made  by  the  spiteful,  anymore  than  it  should  be  made 
by  the  sentimental.  I  am  convinced  capital  punishment  has  no  place 
in  an  enlightened  society.  It  is  a  relic  of  the  past.  It  is  invoked  with 
increasing  reluctance  even  in  states  and  nations  where  it  remains  on 
the  statute  books.  Where  not  abolished  by  legislative  act,  the  trend  has 
been  to  abate  it  by  disuse.  The  death  penalty  is  not,  and  never  has 
been,  an  effective  deterrent.  This  is  not  my  own  conclusion  alone.  It 
is  the  conclusion  of  virtually  every  authoritative  study  of  the  subject 
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ever  made.  It  is  intorestinpr  to  note  the  rapid  decline,  not  only  in  the 
ninnber  of  offenses  for  which  the  penalty  is  used.,  but  also  the  general 
decline  in  executions  throughout  the  country.  At  one  time,  history  re- 
lates, a  British  child  of  ly  was  hanged  for  the  larceny  of  a  spoon.  A 
boy  of  10  was  sentenced  to  death  for  murder.  The  judge  ruled  that  it 
was  proper  to  hang  tlie  child  becau.se  the  example  would  deter  other 
children  from  like  offenses.  There  were  some  14  crimes  for  which 
people  might  be  executed  in  colonial  America.  Many  states  have  re- 
duced the  offenses  to  five  or  six.  In  1J>35  the  United  States  executed 
19'J  people.  Last  year  49  persons  were  put  to  legal  death.  It  may  in- 
terest you  to  know  that  33  states  did  not  use  the  death  penalty  in  1959. 
During  the  same  year  California  sent  to  death  more  people  than  all  of 
the  12  north  central  states  put  together,  including  Ohio,  Indiana  and 
Illinois.  In  the  11  western  states  last  year  there  were  seven  executions, 
six  of  which  were  in  California.  We  expect  to  prove  to  you  that  capital 
punishment  cannot  be  justified  on  the  basis  that  it  deters  would-be 
murderers,  rapists  and  kidnapers.  Fear  of  the  death  penalty  does  not 
restrain  the  hand  of  the  person  who  kills  in  a  moment  of  inflamed  pas- 
sion. It  does  not  nullify  the  homicidal  impulse  of  a  disordered  mind 
which  reason  has  deserted.  It  does  not  dissuade  the  calculating  killer 
who  has  figured  the  odds  and  fully  expects  to  elude  detection  and 
punishment  or  expects  a  measure  of  leniency  if  caught.  During  the  10- 
year  period  from  1948  to  1957,  the  five  states  of  Elaine,  Minnesota, 
Wis<-onsin.  Rhode  Island  and  Xortli  Dakota,  all  abolition  states,  ranked 
among  the  10  states  having  the  lowest  murder  rate.  Very  recent  observ- 
ations of  governors,  as  well  as  attorneys  general  of  certain  abolition 
states,  are  most  worthy  of  your  consideration.  On  January  20th  of  last 
year,  Governor  Clinton  A.  Clauson  of  Maine  wrote:  "The  absence  of 
the  death  penalty  has  no  measurable  effect,  adverse  or  otherwise,  on 
the  homicide  rate,  or  safety  of  prison  guards  and  police  officers." 

On  April  2nd  of  this  year,  the  Governor  of  Michigan  wrote:  "The 
people  of  Michigan  are  v.ell  satisfied  that  the  abolition  of  capital 
punishment  has  been  in  the  public  interest  here." 

As  recently  as  February  29th  of  this  year  Attorney  General  Leslie 
R.  Bergum  of  North  Dakota  wrote:  "I  am  convinced  that  here  in 
North  Dakota  the  abolition  of  capital  punishment  has  in  no  way  in- 
creased the  commission  of  capital  crimes." 

From  Attorney  General  J.  Joseph  Nugent  of  Rhode  Island  we  heard 
on  March  1st:  "It  is  my  opinion  that  there  is  no  relationship  between 
the  amount  of  crime  connnitted  in  a  particular  state  and  the  presence 
or  absence  of  the  death  penalty." 

From  Minnesota  on  March  3rd,  Attorney  General  Miles  Lord  stated : 
"It  appears  that  Minnesota's  low  homicide  rate  and  good  prison  sys- 
tem make  it  very  difficult  to  determine  what  effect  if  any  the  death 
penalty  had  upon  a  homicide  rate.  It  does  not  appear  to  have  been  a 
deterrent." 

Only  yesterday — from  Governor  Gaylord  Nelson  of  Wisconsin— 
this  telegram  arrived:.  "I  recommend  strongly  the  abolition  of  the 
death  penalty  by  California.  I  have  informed  Governor  Brown  of  this. 
Wisconsin's  major  crime  rate  is  lower  than  any  state  which  retains 
the  death  penalty,  according  to  our  figures.  The  death  penalty  was 
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abolished  here  in  1853  after  a  jury  refused  to  convict  in  a  murder  case. 
The  absence  of  the  death  penalty  has  created  no  security  problems  in 
our  prison,  has  not  added  to  the  danger  of  police  or  other  peace  officers, 
and  there  is  no  movement  for  restoration  of  the  death  penalty.  I  am 
convinced  that  the  death  penalty  provides  no  deterrent  to  murder  or 
other  crime,  and  I  oppose  it  because  of  the  possibility  of  executing  an 
innocent  man.  It  is  my  hope  that  your  efforts  to  abolish  it  in  California 
are  successful." 

These  statements  from  attorneys  general  and  governors  will  be 
backed  up  today  by  the  testimony  of  police  and  prison  officials  from 
abolition  states,  coupled  with  impressive  statistics  which  flatly  contra- 
dict the  argument  that  the  death  penalty  is  an  effective  deterrent. 
Penologists  are  in  general  agreement  that  it  is  the  certainty  of  punish- 
ment— not  the  severity — which  serves  as  a  deterrent  force,  if  anything 
does.  The  more  certain  the  punishment,  the  more  effective  the  deterrent. 
And  no  punishment  is  more  uncertain  than  the  death  penalty.  The  odds 
that  he  will  die  of  old  age  rather  than  at  the  hands  of  the  state  are  all 
in  favor  of  every  murderer  where  you  do  have  the  death  penalty.  The 
death  penalty  has  become  more  and  more  a  punishment  reserved  only 
for  the  weak.  The  strong  can  generally  escape  it. 

Now,  these  statements  will  be  supported  by  those  in  prison  work 
and  those  who  deal  with  men  awaiting  death.  If  you  are  black,  you 
are  more  likely  to  be  executed  than  if  you  are  white.  If  you  are  poor, 
you  are  more  likely  to  be  executed  than  if  you  are  rich.  If  you  are 
friendless,  you  are  more  likely  to  be  executed  than  if  you  are  widely 
acquainted.  If  you  are  ignorant  and  uneducated,  you  are  more  likely 
to  be  executed  than  if  you  are  intelligent  and  educated.  In  other  words, 
the  condemned  man  is  often  a  victim  of  circumstances — an  occasional 
hapless  sacrifice  to  a  counterfeit  concept.  It  is  not  the  occasional  sharp- 
witted  individual  who  makes  a  mockery  of  the  law;  the  law  makes  a 
mockery  of  itself.  Consider  the  1946  California  case  of  People  v.  Sim- 
mons. Two  men  committed  an  armed  robbery  in  which  one  of  the 
Aactims  was  slain.  One  of  the  robbers  admitted  he  had  fired  the  fatal 
shot.  He  pleaded  guilty  and  was  sentenced  to  life  imprisonment.  His 
partner  pleaded  not  guilty,  was  convicted  and  sentenced  to  death  and, 
ultimately,  was  executed.  The  Supreme  Court  noted  that  there  was  a 
strong  showing  that  the  fatal  shot  had  been  fired  by  the  robber  who 
escaped  the  gas  chamber.  Is  this  even-handed  justice  implied  in  the 
time-honored  maxim,  "Equal  justice  under  the  law?"  Can  a  penalty 
which  is  so  inexplicably  discriminatory  really  serve  as  an  effective 
deterrent  ? 

Similar  arbitrariness  is  reflected  in  the  statistics  covering  the  five- 
year  period  from  1954  to  1958  here  in  California.  Now,  let's  look  at 
them.  There  were  2,354  nonnegligent  homicides  reported  during  that 
period.  In  connection  with  those  homicides,  275  persons  were  con- 
victed of  first  degree  murder.  Of  those  275  persons,  only  48  were  sen- 
tenced to  death.  In  other  words,  only  1  person  out  of  50  who  had 
killed — who  had  killed  someone  by  an  intentional  act — was  subjected 
to  the  extreme  penalty.  California,  which  ranks  among  the  top  states 
in  executions,  seems  not  to  be  able  to  deter  people  like  Stephen  Nash, 
who  killed  11  victims — the  Burton  Abbotts  and  the  many  others.  Nor 
did  executions  deter  pickpockets  in  England  who  would  ply  their  trade 
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at  public  hano'ing.s  of  othor  pickpockets.  In  the  Royal  Commission 
report,  wc  find  testimony  that  104  of  1()7  persons  under  sentence  of 
death  in  IJristol  Prison  a  century  a^'o  had  witnessed  one.  or  more  public 
executions  prior  to  comiuillinji'  the  offenses  for  wliich  they  were  await- 
ing punishment  by  death. 

We  expect  to  sliow  you  the  cost  factors  involved  in  prolonged  murder 
trials — the  needless  expenditure  of  the  taxpayers'  money  as  well  as 
the  consumption  of  so  much  of  the  time  of  our  Attorney  General,  dis- 
trict attorneys  and  apjiellate  judges — all  because  the  death  penalty 
is  involved.  We  ask  you  to  listen  carefully  to  tlie  medical  testimony  of 
an  experienced  psychiatrist  as  to  what  kiiul  of  ])eople  are  being  exe- 
cuted. Coiisider  the  following  phrases:  "acute  schizophrenic  reaction," 
"paranoic  type,"  "emotionally  unstable  personality,"  "chronic  alco- 
holism," "psychotic  of  years  standing,"  "psycho-neurotic  pattern," 
"pathologically  constricted  per.sonality,"  "borderline  mental  defec- 
tive," "severe  schizoid  personality  disintegration,"  "organic  deterior- 
ation," "uncontrollable  emotions,"  "iisychopatliic  personality."  These 
are  typical  of  the  strain  of  phraseology  wliich  runs  throughout  the 
conclusions  reached  by  the  psychiatrists  who  conduct  neuro-psychiatric 
examinations  of  the  condennied  men  at  San  Quentin.  All  were  taken 
from  case  histories  of  men  who  either  have  "gone  to  the  gas  chamber  or 
who  are  now  awaiting  the  one-way  trip.  So,  we  might  say  that  a 
condennied  man  would  have  to  be  practically  frothing  at  the  mouth 
to  be  spared  from  the  gas  chamber  under  the  ancient  and  outmoded 
McXaughtcn  Rule. 

Now,  what  is  the  possibility  of  ei-ror?  To  say  that  justice  is  infallible 
is  to  say  that  human  beings  are  infallible;  yet  the  innocent  are  wrongly 
convicted  even  in  this  era  of  scientific  criminology.  In  1957,  Massachu- 
setts pardoned  Santos  Rodriguez,  a  young,  26-year  old  Puerto  Rican 
restaurant  worker  who'd  been  convicted  of  murder.  It  was  found  that 
another  had  committed  the  crime  for  which  he  was  being  punished.  In 
1958  the  State  of  Georgia  was  compelled  to  release  James  Foster,  a 
condemned  man,  after  he  had  been  twice  sentenced  to  death  for  a 
murder  that  he  did  not  commit ;  and  here  in  our  Legislature  it  was 
reported  as  recently  as  February  29th  in  the  Assembly  Journal  that 
John  Ilenrj'-  Fry,  a  confessed  killer,  was  pardoned  by  Governor  Brown 
after  serving  seven  months  for  a  homicide  that  he  did  not  commit. 
Another  man  came  forward  and  confessed  to  the  commission  of  this 
crime.  Other  Avitnesses  will  elal^orate  on  other  convictions  of  the  inno- 
cent; but,  there  is  no  return — or  making  amends — when  the  death 
penalty  has  been  carried  out. 

Lastly,  we  have  the  moral  concept  in  which  vengeance  and  justice 
are  incompatible.  We  will  present  outstanding  leaders  of  the  clergy 
who  will  tell  you  the  stand  of  their  respective  religious  denominations. 

We  note  that  it  was  early  as  400  A.D.  that  Saint  Augustine  wrote: 
"We  do  not  wish  to  have  the  sufferings  of  the  servants  of  God  avenged 
by  the  afHiction^of  precisely  similar  injuries  in  the  Avay  of  retaliation. 
Not,  of  course,  that  we  object  to  tlie  removal  from  these  wicked  men 
of  the  liberty  to  perpetuate  further  crimes,  but  our  desire  is  rather 
that  justice  be  satisfied  without  the  taking  of  their  lives  or  the  maiming 
of  their  bodies  in  any  particular." 
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While  civilized  society  in  California  abhors  the  thought  of  taking 
the  lives  of  living  vegetables  who  linger  in  our  state  hospitals — we 
recoil  at  the  thought  of  mercy  killings  of  the  hopelessly  ill  and  suffer- 
ing— yet  this  same  society  retains  the  penalty  of  death  as  a  supposedly 
necessary  expedient. 

We  will  submit  for  your  consideration  this  final  thought :  If  it  is 
wrong  for  an  individual  to  take  a  human  life,  why  is  it  less  wrong  for 
the  state  to  do  so?  The  burden  of  proof  should  be  on  those  who  would 
retain  capital  punishment — to  show  moral,  social  and  practical  justifi- 
cation for  killing  in  the  name  of  the  state. 

We  will  call  our  first  witness,  Mr.  Clinton  Duffy,  who  served  for 
30  years  in  our  California  prison  system.  He  was  born  at  San  Quentin, 
California.  His  father  was  chief  steward.  He  served  there  for  11| 
years  as  the  warden  of  that  penitentiary  and  he  has,  I  believe,  been 
a  witness  at  some  81  executions  in  the  State  of  California.  Warden 
Clinton  Duffy. 

Chairman  Regan:  Warden  Duffy,  will  you  take  the  microphone, 
please  ? 

Warden  Duffy:  Senator  Regan,  members  of  the  committee.  Senator 
Farr,  and  ladies  and  gentlemen,  I  have  been  asked  to  appear  before  the 
committee  in  order  to  describe  to  you  some  of  my  experiences  in  han- 
dling condemned  men  while  at  San  Quentin.  As  Senator  Farr  said,  I 
was  born  and  raised  on  the  grounds  of  San  Quentin  Prison  and,  as  of 
last  November  1st,  I  had  completed  30  years  of  service  with  the  State 
of  California  in  prison  work.  When  I  went  to  work  at  San  Quentin 
Prison  in  1929,  on  November  1st,  I  was  secretary  to  the  then  warden, 
James  B.  Hollahan.  It  was  my  duty  to  handle — as  well  as  many  other 
matters — all  matters  pertaining  to  men  who  were  committed  to  death — 
whether  or  not  their  sentences  were  commuted,  whether  or  not  they 
were  executed;  to  handle  writs  or  any  other  actions  they  might  file, 
their  visitors  and  all  other  matters  relating  to  each  and  every  individ- 
ual. I  had  to  interview  just  about  every  man  on  condemned  row  dur- 
ing the  time  that  I  was  at  San  Quentin.  During  the  22  years  before 
I  became  a  member  of  the  California  Adult  Authority  I  had  to  officiate 
at  89  legal,  lethal  gas  executions  and  officiate  at  one  legal  hanging. 
That  one  legal  hanging  was  a  holdover  from  the  old  law,  going  through 
the  courts  on  appeals;  this  case  remained  under  the  death  penalty — 
by  hanging — for  several  years.  While  secretary  to  Warden  Hollahan, 
I  had  to  participate  in  60  additional  hangings,  making  a  total  in  my 
years  of  experience  of  about  150,  possibly  more,  in  which  I  partic- 
ipated or  officiated. 

I  do  not  believe  in  the  death  penalty  nor  have  I  ever  believed  in  the 
death  penalty.  As  a  youngster  walking  with  my  wife-to-be  through  the 
streets  of  San  Quentin  and  having  participated  in  prison  matters 
through  our  families — my  wife  was  also  raised  on  the  prison  grounds — 
we  became  aware,  naturally,  every  time  there  was  a  penalty  of  death 
about  to  be  executed. 

I  say  I  do  not  believe  in  the  death  penalty  because  I  do  not  think  it 
exemplifies  the  equality  of  justice  that  we  should  have  in  our  country. 
The  inequality  of  justice  is  very  apparent.  I  think,  from  1930  to  date, 
there  has  been  an  average  of  nine  executions  a  year.  Let  us  look  at  the 
prison  population  of  1930.  It  was  about  7,000  in  this  whole  State  of 
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California.  The  prison  population  of  today  is — I'm  using  round  iSgrures 
— about  19,500.  The  homicides  in  the  State  have  increased,  naturally, 
with  the  population  of  the  State.  The  State's  population,  I  believe,  has 
more  than  doubled  since  1930.  Therefore,  the  homicides  have  risen,  and 
in  the  last  yeava — 1958  and  ]  959— there  have  been  six  executions  in  the 
State  of  California.  During  the  time  that  I  was  warden,  1940  to  1952, 
they  averaged  seven  plus  a  year.  So  you  can  see  that  capital  punishment 
is  going  out  by  disuse.  The  courts  are  not  using  it  as  they  were  in  past 
years  when  there  were  fewer  homicides — when  the  state  population 
was  much  less  than  it  is  today.  There  are  cases  I  can  compare — and  I'm 
not  going  to  use  any  names  because  I  don't  think  that  is  necessary 
today — where  inequality  of  justice  has  been  very  apparent.  I  could 
stand  here  all  day  and  quote  cases  demonstrating  inequality  of  justice. 
Let  me  just  give  you  a  couple  to  leave  with  you  .  .  .  for  thought. 

One  concerns  three  colored  boys  following  the  crops  in  the  central 
part  of  the  State — riding  a  gondola  car,  seated  in  the  far  end ;  drinking 
cheap  wine,  canned  heat,  anything  the}''  could  get;  they  ran  out  of 
money.  Another  colored  man  in  the  far  end  of  the  car  pulled  a  couple 
of  dollars  from  his  pocket,  looked  at  the  money,  put  it  back.  They 
decided  that  they  should  ask  him  to  spend  this  money  at  the  next  stop 
for  more  cheap  wine.  He  refused.  They  argued — a  fight — the  man  was 
killed  with  a  knife.  A  drunken  brawl.  Two  of  them  were  executed,  the 
third  was  given  life  because  he  was  under-age  and  could  not  be  legally 
executed.  In  comparison,  in  one  of  our  counties  in  this  State,  two 
people  were  feuding  over  personal  matters.  One  of  them  parked  a  car 
across  an  access  road  to  their  properties,  sidcAvays  on  a  small  bridge. 
He  waited  tliree  hours  for  tliis  other  person,  his  neighbor,  to  come  by. 
He  had  a  rifle,  a  high-powered  rifle,  and  hid  behind  the  bushes;  when 
the  man  did  come  by,  got  out  of  the  car  to  see  what  was  wrong  and 
couldn't  get  by,  he  shot  liim  down,  put  three  or  four  slugs  in  his  body 
— five  years  to  life,  a  minimum  possibility  of  parole  at  20  calendar 
months. 

Just  last  week  I  had  a  ease  on  our  board.  I  '11  not  mention  names  or 
locations,  but  this  man  had  troubles  with  a  union  representative,  and 
it  went  on  for  some  time.  He  had  troubles,  for  instance,  this  day  with 
him:  arguments,  over  not  joining  up — his  men  were  not  members  of 
the  union.  When  he  Avent  home  that  night  he  took  his  gun,  he  put  his 
gun  on  his  person.  That  day  another  argument  ensued  and  he  shot  the 
agent  down  in  cold  blood — manslaughter.  A  maximum  of  10  years,  a 
minimum  of  six  months. 

I  recall,  too,  another  case  which  demonstrates  how,  sometimes,  the 
legal  maximum  does  not  work  in  equality  of  justice.  This  man,  too, 
premeditated  murder;  and  he  could  be  on  the  streets  today.  However, 
he  has  served  out  his  full  maximum  term  and,  because  he  is  in  some- 
what of  a  psychotic  state — although  not  completely  mentally  gone — 
he  was  committed  to  the  Atascadero  State  Hospital.  He,  a  few  years 
ago,  killed  two  attorneys  in  court  during  a  civil  action — not  a  criminal 
action — over  some  property  matlcrs.  He  shot  these  men  down  in  cold 
blood  right  in  the  courtroom.  He  came  to  San  Qnenlin  on  two  consecu- 
tive counts  of  manslaughter— after  he  had  planned  the  murder.  When 
he  was  about  to  run  out  his  10-20  year  term  with  benefit  of  credits — 
because  he  had  behaved  himself  and  had  earned  his  credits  (which  are 
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not  in  effect  today) — he  conceived  a  plot  to  go  out  and  kill  a  great 
number  of  people,  including  the  judge,  the  district  attorney,  some  of 
the  police  department,  some  of  the  members  of  the  then  parole  board 
and  the  warden,  because  they  had  kept  him  in  prison.  We  were  aware 
of  this  plot.  We  took  away  the  credits  he  had  earned.  He  remained 
an  additional  seven  years  plus,  and  just  about  a  year  ago  he  ran  out 
his  full  20  years.  He  would  have  been  released — an  inequality  of  justice 
there  because  the  maximum  was  not  high  enough. 

We  can  go  on  and  compare  cases  for  hours,  but  let's  see  what  we  can 
mention  here  as  a  deterrent  to  crime  as  far  as  the  death  penalty  is 
concerned.  Eight  today  in  our  California  prisons  there  are  712  men 
who  have  committed  murder  and  who  are  serving  life  sentences  for 
murder — 712  who  did  not  make  condemned  row,  whose  crimes  were  very 
serious  in  most  cases  and  whose  crimes,  in  many  cases,  were  just  as  bad 
as  a  great  number  of  those — not  all — whom  I  have  seen  on  condemned 
row  and  Avho  are  on  condemned  row  todaj'.  I  can  take  you,  gentlemen, 
into  San  Quentin  or  into  Folsom's  yard,  and  I  can  point  out  to  you, 
without  any  effort  at  all,  20  cases  that  are  in  the  yard  to  one  case  that 's 
on  condemned  row  today.  I  guarantee  you  that  the  cases  are  just  as 
bad,  and  sometimes  worse,  than  a  great  number  of  those  in  which  the 
principals  are  sentenced  to  death ;  and  a  great  number  of  those  in  which 
the  principals  have  already  gone  to  death.  Over  the  years  that  I've  been 
at  San  Quentin,  and  in  my  work  on  the  Adult  Authority,  I  talked  to 
every  man  on  condemned  row.  Now  that  covers  a  period  of  22^  years. 
I  talked  to  every  man  on  the  row.  Talked  to  just  about  every  man,  also, 
that  committed  a  homicide  of  any  kind,  w^hether  it  be  murder  of  the 
first  degree,  murder  of  the  second  degree  or  iftanslaughter.  I  have  talked 
with  robbers,  thousands  upon  tliousands  of  robbers,  who  in  the  com- 
mission of  their  acts  had  a  deadlj'  weapon  of  some  kind,  usually  a  gun. 
And,  gentlemen,  I  have  asked  every  man  on  condemned  row  and  every 
man  that  I've  told  you  about  today  whether  or  not  he  had  thought  of 
the  death  penalty  prior  to  the  commission  of  his  act.  I  have  yet  to  hear 
the  first  man  say  that  he  had  thought  of  the  death  penalty  prior  to  the 
commission  of  his  act.  Usually  it  is  an  answer  similar  to  this :  '  *  Well,  it 
was  a  crime  of  passion,  a  crime  of  jealousy,  rage,  hatred,  temporary  in- 
sanity of  a  degree,"  or,  "I  didn't  expect  to  be  caught — what  are  you 
talking  about?"  So,  they  do  not  think  of  the  death  penalty  and  it  is 
not  a  deterrent. 

There  has  been  some  mention  made  of  the  possibility  of  error.  I  do 
not  know  of  any  case,  of  course,  that  has  been  illegallj^  executed  because 
of  an  error  in  the  judgment  of  the  court  tliat  the  man  was  innocent. 
However,  there  may  have  been.  Quite  a  number  of  men  on  condemned 
row  throughout  the  years  have  claimed  innocence  but,  once  the  man  is 
gone,  the  case  drops.  No  one  looks  into  it  unless  someone  comes  forward 
and  admits  to  a  killing — such  as  in  the  case  of  Frj^  which  Senator  Farr 
mentioned  here  just  a  moment  ago.  Fry  was  received  at  San  Quentin 
Prison  on  December  10,  1958,  for  killing  his  common-law  wife.  A  man 
named  Richard  Cooper  confessed  to  the  killing  of  another  woman  and 
he  said  he  would  like  to  clear  up  another  murder  also,  the  murder  of 
Elvira  Hay.  Fry  was  already  serving  time.  Fry  was  charged  with  mur- 
der. He  said  that  he  did  not  commit  the  crime ;  however,  he  also  stated, 
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"I  was  drunk — I  didn't  knoAv  what  I  was  doinj^.  There  could  be  a 
possibility."  So  he  pled  to  a  lesser  degree  of  manslaughter  and,  later 
on,  Cooper  came  to  the  front  and  confessed.  Here  was  an  innocent  man 
in  prison  who  could  have  been  on  condemned  row,  because,  when 
Cooper  was  tried,  he  was  sentenced  to  death.  He  is  on  condemned  row 
today.  His  sentence,  just  last  Friday,  was  affirmed  by  the  Supreme 
Court  and  a  death  date  will  be  set  for  him  in  the  near  future. 

In  the  area  of  possible  errors,  I  was  just  thinking  last  evening  of  a 
ease  that  came  before  me.  I  was  not  then  warden.  However,  I  was 
secretary  to  the  warden.  I  was  seated  in  the  warden's  office  that  day. 
I  did  not  accompany  the  warden  to  the  gallows — this  was  a  hanging 
and  I  was  out  there  with  the  press.  Some  of  these  boys  who  are  here 
today  remember.  We  sat  there  waiting  for  the  final  signal,  for  the  thing 
to  be  over — to  get  the  information  for  them  to  relate  to  their  papers. 
The  telephone  rang.  It  was  the  Governor's  office.  It  was  the  Governor's 
secretary.  Pie  said:  "Clint  Duffy  ?"—"  Yes  "—"This  is  the  Governor's 
secretary.  The  Governor  has  signed  a  reprieve  for  that  man  that's 
about  to  be  hanged  this  morning.  Will  you  stop  the  execution?"  I 
said,  "Just  a  moment."  I  picked  up  the  other  phone,  called  the  death 
house,  asked  them  if  the  execution  had  gone  through  j^et.  The  officer 
on  the  other  end  of  the  telephone  said,  "there  goes  the  trap."  I 
heard  it  bang.  I  said,  "Thank  you,"  hung  up,  told  the  secretary  what 
had  happened.  He  said,  "Clint,  don't  you  dare  mention  this  to  a  soul. 
The  Governor  signed  a  reprieve.  He  had  additional  information  on  this 
man  and  it  is  too  late.  Don't  even  mention  it  to  the  warden."  Now,  I 
say  this  today — and  I've  said  it  only  after  the  Governor  has  passed 
away,  only  after  the  Governor's  secretary  whom  I  talked  with  has 
passed  away;  the  warden  that  was  in  charge  of  the  penitentiary  has 
also  passed  on.  I  feel  it  is  valuable  information  which  shows  that  things 
can  happen  and  things  do  happen  when  men  are  on  condemned  row 
that  might  not  be  right,  and  which  you  could  call  an  error.  Surely,  too, 
these  reversals — 22  in  the  last  16  years — are  an  indication  that  there 
must  be  something  wrong  witli  these  decisions  of  the  courts.  .  .  .  either 
an  error  or  some  other  reason  why  the  man  or  woman  should  not  be 
executed.  I've  had  to  officiate  at  two  women's  executions,  the  first  two 
in  the  history  of  the  State  of  California. 

These  legal  dela.vs  in  the  courts  today  are  uncalled  for.  That's  not 
justice,  in  itself,  either. 

Gentlemen,  as  far  as  Section  4500  of  the  Penal  Code — assault  by  a 
life-term  convict — at  one  time  I  went  along  with  the  thought  that  we 
should  possibly  retain  that  portion  of  the  code  because  the  staff  at 
San  Quentin  wished  it  that  way — a  good  portion  of  them,  at  least.  -We 
were  about  to  lose  the  death  penalty  bill  anyhow  and,  if  we  could 
hold  onto  this  part  temporarily,  and  ask  for  its  abolition  later — on 
that  basis  I  went  along  with  it.  However,  I  do  not  believe  that  is 
necessary,  and  T  think  most  prison  wardens  throughout  the  United 
States  will  say  that  they  do  not  need  a  death  penalty  Avithin  their 
penitentiaries,  provided  they  have  a  good  prison  program.  .  .  .  pro- 
vided it  is  a  constructive  program  wherein  prisoners  can  participate 
in  activities,  wherein  they  can  develop  and  benefit  by  the  program  that 
is  before  them,  wherein  they  can  gear  themselves  toward  rehabilitation. 


ABOLISHMENT  OF  DEATH  PENALTY  13 

One  similar  to  what  is  in  effect  in  California  today  and  where,  too, 
there  is  an  inservice  training  program  for  the  officials  of  the  prison 
so  they  may  handle  their  jobs  a  great  deal  better.  I  want  to  thank 
every  one  of  yon  very  much  for  listening  to  me,  and  wish  to  leave  with 
yon  a  photostat  of  a  newspaper  clipping  of  the  Fry  case,  which  is  titled : 
"I  Killed  His  Wife — He's  in  San  Quentin" — in  other  words,  an  inno- 
cent man  has  been  convicted.  These  are  for  the  committee.  Thank  yon. 

Chairman  Regan:  Just  a  few  moments.  Will  you  wait  for  questions 
by  the  committee? 
'  Warden  Duffy :  Glad  to. 

Chairman  Regan :  Senator  Grunsky. 

Senator  Grunsky:  There's  one  point  which  some  of  us  here  feel 
merits  being  pointed  out.  I  have  heard  you  say  today,  and  on  previous 
occasions,  that  you  have  never  had  any  convicted  murderer  or  anyone 
that  you  have  talked  to  express  themselves  to  the  effect  that  considera- 
tion of  the  gas  chamber,  or  anything,  was  a  deterrent.  Yet  in  the  Los 
Angeles  Herald  Express  under  date  of  February  27,  1960,  is  reported 
a  story,  which  I  assume  is  honest  and  accurate  reporting,  to  the  effect 
that  at  least  two  policemen  are  alive  and  healthy  today  as  a  direct 
result  of  the  death  penalty  in  California.  Quoting  the  person  api)re- 
hended,  who  had  the  oi^icers  under  the  gun,  he  said:  "I  had  him,  I 
could  have  shot  him,  but  I  knew  the  penalty  was  the  gas  chamber  so 
I  told  the  officer  to  drop  his  gun,  then  I  ran  out." 

Then  again,  with  no  effort  to  even  collect  these,  I  recall  reading 
them  throughout  many,  many  years.  During  my  14  years  in  the  Legis- 
lature I  have  read  many  of  these  but  I  have  never  felt  it  necessary 
to  accum_ulate  them  because  I  thought  if  was  common  knowledge. 
Again,  just  March  8th,  another — this  gunman  who  ran  wild  in  Stock- 
ton. When  it  was  asked  of  him  why  he  was  not  carrying  a  loaded  gun, 
he  said :  "I  was  afraid  to  carry  a  loaded  gun.  I  might  have  killed 
someone."  Well,  I'm  sure  he  wasn't  worrying  about  the  victims.  He 
was  worrying  about  himself  and  that  would  only  relate  to,  as  I  would 
interpret  it,  the  gas  chamber.  Those  are  just  a  couple,  v/ithout  even 
any  effort  to  collect  them.  So  I  wonder  if,  perhaps,  the  charges  which 
are  made  against  conscientious,  good  peoj^le  like  yourself — that  with 
the  high  I.Q.  of  some  of  the  murderers  at  San  Quentin  they  might  just 
be  pulling  the  wool  over  someone's  eyes  and  kidding  them  when  they, 
as  criminals,  cause  you  to  believe  that  they  don't  think  about  the  gas 
chamber  and  are  not  deterred. 

Warden  Duffy:  I  don't  think  that  that  is  altogether  true.  I  do  not 
want  to  say  that  some  of  these  men  on  condemned  row  and,  some  of  the 
women  that  have  been  there,  do  not  have  high  I.Q.'s  and  would  not  try 
to  pull  the  wool  over  people's  eyes  if  they  could.  I  do  think,  too,  that 
in  the  cases  that  you  have  mentioned,  Senator,  there  is  a  grave  pos- 
sibility that  those  two  men  were  trying  to  pull  the  wool  over  the  eyes 
of  those  people  that  they  were  talking  with,  in  order  that  they  might 
escape  the  death  penalty.  When  they  arrive  in  an  institution  such  as 
San  Quentin,  or  go  through  the  Guidance  Centers,  they  go  through 
psychiatric  checkups  and  group  or  individual  psj^chotherapy.  Gradu- 
ally you  can  get  the  truth  out  of  them  and  so  many,  many  times 
people  have  said,  "Well,  I  said  that  because  it  seemed  like  a  good 
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tliini?  to  say  at  the  moment,"  and  tliat  could  happen  to  those  people 
on  the  outside.  One  thinf?,  Senator,  I  wanted  to  mention  and  I  think 
this  is  important.  This  is  my  experience  at  San  Quentin  in  handling 
the  death  penalty  cases.  I  have  yet  to  find  that  there  has  ever  been 
anyone  executed  who  is  wealthy,  who  has  had  a  lot  of  money.  You 
might  say  very  lew  of  those  people  ever  commit  a  homicide,  but  they  do 
occasionally,  and  they  are  not  sentenced  to  death.  If  they  have  compe- 
tent attorneys,  in  my  way  of  looking  at  it,  and  they  are  wealthy,  they 
do  not  get  the  death  penalty.  It  is  the  ones  who  are  friendless  and 
seem  somewhat  hopeless  that  are  sentenced  to  death. 

Chairman  Regan :  Senator  Fisher. 

Senator  Fisher:  I'd  like  to  pursue,  Warden,  the  matter  alluded  to 
by  Seiiaior  (jruii.'iky,  particularly  with  respect  to  the  attorney-killer, 
which  action  I  suppose  every  member  of  this  committee  is  against,  who 
served  out  his  full  20  years  and  is  now  in  Atascadero.  You  referred  to 
him,  I  believe,  as  a  psychotic  personality.  Was  that  correct? 

Warden  Duffy :  A  degree  of  psychosis,  yes. 

Senator  Fisher:  Do  you  think  that  at  the  time  he  killed  the  two  at- 
torneys there  was  any  indication — after  your  investigations  and  ac- 
quaintanceship— that  the  question  of  a  possibility  of  the  death  penalty 
had  occurred  to  him?  Do  you  know  in  that  particular  instance? 

Warden  DuflFy:  It  did  not  occur  to  him.  I'm  positive  of  that.  I  asked 
him.  1  knew  him  quite  well  and  it  did  not  occur  to  him.  lie  was  so 
wrought  up  over  what  was  happening  to  his  properties  that  he  had 
tliouuht  of  nothing  else  but  eliminating  the  people  that  were  in  his  way. 

Senator  Fisher:  Now  let  me  pursue  this,  gentlemen,  a  little  further. 
You  iudiealed  that  at  the  time  he  was  about  to  be  relea.sed  you  dis- 
covered a  plot  which  he  had  conceived  to  murder  a  number  of  other 
peo])le  on  his  release. 

Warden  Duffffy:  Right. 

Senator  Fisher :  Was  this  discussed  with  him  ?  Do  you  know  ? 

Warden  Duffy:  Oh,  yes,  very  definitely.  I  did  it  personnally  with 
the  coinniittct'  at  San  Quentin. 

Senator  Fisher :  Was  he  then  aware  that,  if  he  were  caught,  the  pos- 
sibility  of  a  deatli  penalty  was  in  the  offing? 

Warden  Duffy:  I  don't  believe  that  was  discussed  with  him  at  that 
time.  Not  to  u\y  recollection. 

Senator  Fisher:  Well  he  was  20  years  in  prison.  This  had  been 
brouiilii  to  his  aUention,  had  it  not  ?  Some  jieople  did  sutler  death  for — 

Warden  Duffy :  He  was  right  there  at  San  Quentin  on  the  days  that 
the  (h'ath  luMiaky  was  carried  out.  lie  was  aware  of  it,  of  course. 

Senator  Fisher:  And,  in  spite  of  that  clo.se  association,  he  still  had 
a  plot  coueeived  to  go  out  and  murder  a  number  of  peoples — in  si)ite 
of  being  in  the  presence  of  the  deaih  penalty  for  20  years,  seven  to 
nine  times  a  year. 

Warden  Duffy:  Yes,  he  was  somewhat  of  a  psychotic  personality  and 
thill  stiiN  I'd  wil  li  liiiii. 

Senator  Fisher:  Is  it  your  opinion  that  the  psychotic  personality  was 
such  that  it  just  put  th.is  deterrent  or  supposed  deterrent  factor  into 
the  background  and  left  liim  with  that  plot  to  kill? 
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Warden  Duffy :  It 's  possible.  I  'm  not  a  psychiatrist  so  I  can 't  answer 
that  fully,  but  I  am  sure  that  he  did  not  think  of  the  death  penalty 
when  he  plotted  to  kill  these  other  people.  Not  at  any  time  did  he  con- 
sider the  death  penalty. 

Senator  Fisher:  So  that  had  not  deterred  him  in  his  plotting. 

Warden  Duffy:  The  death  penary  had  not. 

Senator  Fisher:  All  right.  Now  I'd  like  to  ask  you  about  the  Fry- 
Cooper  case.  As  I  gather  from  the  press  and  your  recital,  Mr.  Fry  did, 
at  least  in  legal  contemplation,  confess  to  the  killing  by  pleading  guilty 
to  soraethino-  le<;s  than  first  degree  murder. 

Wafl'den  Duffy :  Yes,  he  did.  He  was  charged  with  first — with  murder 
— and  during  the  course  of  the  interviews  with  him  he  wasn't  sure. 
I  imagine  he  was  frightened  that  he  might  get  the  death  penalty  because 
of  this  incident,  and  he  did  plead  to  a  lesser  degree.  On  this  point  may 
I  say  one  word  in  favor  of  the  San  Francisco  Police  Department  and  the 
San  Fraucsico  District  Attorney's  Office.  When  this  came  to  light,  as 
far  as  Cooper  is  concerned,  they  went  all  out  trying  to  clear  this  case. 
The  Adult  Authority  was  asked  by  the  Governor  to  make  a  complete 
investigation.  We  are  members  of  the  Governor's  Advisory  Pardon 
Board.  We  did  that,  and  they  co-operated  a  hundred  percent. 

Senator  Fisher:  Was  this  after  Cooper  had  also  confessed  to  the 
same  crime? 

Warden  Duffy:  Afterwards,  yes,  sir. 

Senator  Fisher:  Is  there  a  possibility  in  your  mind — even  a  remote 
possibility — that  Cooper,  like  Fry,  may  have  confessed  to  a  crime  he 
didn't  commit? 

Warden  Duffy:  No,  it  was  gone  into  ver^  thoroughly,  blow-by-blow, 
ineh-by-ijicli,  the  real  down-to-the-grass  roots  investigation  of  the  area, 
the  incident,  the  location,  where  the  people  were,  witnesses,  everything 
that  was  thought  of  was  investigated.  There  was  no  question  in  our 
minds  or  at  the  Police  Department  or  in  the  minds  of  others,  at  least 
as  far  as  I  know,  that  Cooper  committed  this  act  and  not  Fry. 

Senator  Fisher:  Now,  Warden,  you  have  alluded  to  a  reprieve  when 
you  were  secretary  to  the  warden  ? 

Warden  Duffy :  Yes,  sir. 

Senator  Fisher:  Was  there  any  indication  to  you  over  the  phone  as 
to  whether  the  reprieve  v/as  merely  a  formality  to  give  a  little  further 
time  for  some  legal  proceedings,  or  if  there  was  some  serious  doubt 
raided  in  the  Governor's  mind  about  whether  the  conviction  was  proper? 

Warden  Duffy:  You  can  imagine  that  this  was  a  very  emotional 
moment.  When  the  Governor's  secretary  found  that  the  man  had  been 
executed  and  the  Governor  had  already  signed  a  reprieve,  all  he  said 
was,  ' '  The  Governor  has  additional  information. ' '  The  conversation 
ended  there. 

Senator  Fisher:  So  no  further  investigation  was  ever  carried  on  as 
to  that  man  siranjy  because  he  was  dead  ? 

Warden  Duffy:  Whether  the  Governor's  Office  did,  or  not,  I  do  not 
kno"\v. 

Senator  Fisher :  Thank  you. 


16  SENATE  COMMITTEE  ON   JUDICIARY 

Chairman  Regan :  Senator  Grunsky. 

Senator  Grunsky :  I  think  it  should  be  made  clear  that  I,  and  I  pre- 
sume all  other  persons,  have  conscientiously,  in  spite  of  our  abhorrence 
of  killinj;  by  the  state  or  otherwise,  felt  that,  necessarily,  there  are 
many  criminals  and  murderers  who,  quite  obviously,  were  not  deterred 
by  the  death  penalty.  AVlion  you  ask  a  man  on  death  row,  "Were  you  de- 
terred?" it  answers  itself  ...  or  he  wouldn't  be  there.  I  don't  argue  the 
point  that  the  great  number  of  those  who  commit  murders  are  not  de- 
terred. j\Iy  point  is  that  if  10  or  100 — which  I  think  are  conservative 
figures — young  children  have  been  saved  from  mutilation  and  all  of  the 
other  vicious  and  rotten  crimes  that  come  to  our  attention  ...  if  only  10 
or  100  law-enforcement  officers  and  others'  lives  are  spared  (which  you 
never  know  about,  because  tlie  ones  who  do  not  commit  the  crimes  are 
the  ones  who  are  not  apprehended — and  you,  Senator  Farr,  and  others 
have  no  chance  to  interview  them  in  the  intimacy  of  the  secluded  area 
of  the  prison  cell  on  death  row) — then  the  point  is:  "Where  are  j^ou  to 
yield?  Are  you  to  saj-  we  are  more  concerned  for  the  90  percent  who 
are  not  deterred,  or  are  we  to  be  concerned  with  the  10  percent  or  even 
the  100,  or  only  the  10,  who  were  deterred  and  by  that  deterrence  saved 
the  lives  of  two  officers  or  10  officers.  If  lives  are  cheap,  which  I  don 't 
agree  to,  we  should  be  thinking  about  the  10,  the  20,  the  100  children 
or  officers  rather  than  the  900,  or  whatever  figure  you're  talking  about, 
who  are  not  deterred.  It  seems  to  me  rather  anomalous  to  say  that,  be- 
cause a  criminal  is  not  deterred  you  could  some  way  examine  him  or 
have  him  sign  an  affidavit  stating,  *'I'm  not  deterred,  therefore  don't 
give  me  the  death  penalty. ' '  The  man  who  would  be  deterred,  of  course, 
doesn't  commit  the  crime.  I  think  we're  getting  completely  mixed  up 
in  our  thinking,  and  utilizing  erroneous  premises.  I  want  to  make  it 
clear  that  I  readily  concede  the  point  that  most  are  not  deterred,  but 
I  'm  thinking  of  the  innocent  women  and  children  Avho  have  been  spared 
because  of  the  deterrent  effect  wliich  I  think  has  been  demonstrated 
every  day  in  the  papers  and  the  police  records  rather  than  what  is 
presumably  developed  in  your  somewhat  cloistered  conferences  with 
people  on  condemned  row  and  in  the  penitentiary.  I  don't  criticize  the 
good  work  you've  done  in  penology.  I'm  one  of  your  greatest  admirers 
and  I  respect  that  work,  but  we've  got  to  look  at  the  whole  picture. 

Warden  Duffy:  I  also  say  we  should  look  at  the  whole  picture,  and 
tliat's  wliy  ill  is  committee  is  here  today. 

Chairman  Regan :  Senator  Holmdahl. 

Senator  Holmdahl:  "Warden,  the  most  important  point  to  me  on  this 
particular  question  is  whether  or  not  the  existence  of  capital  punish- 
ment, as  such,  acts  as  a  deterrent.  I  wrote  down  as  best  I  could  in  long- 
hand one  of  your  statements  and,  I  think,  it  was  to  the  effect  that  you 
have  talked  to  a  thousand  criminals  and  not  one  was  affected  by  the 
death  penalty.  You  concluded,  therefrom,  that  it  was  not  a  deterrent. 
Senator  Farr,  along  the  same  lines,  stated  that  capital  punishment  is 
not  and  never  has  been  an  effective  deterrent.  I'd  like  to  first  identify, 
and  then  a.sk  you  to  Igok  at,  a  photostatic  copy  of  a  report  from  the  Los 
Angeles  Police  Department  entitled  "Employees'  Report,  Robberj- 
Suspects  Xot  Committing  Capital  Offenses,"  and  dated  February  29, 
1960.  The  sergeant  will  please  give  it  to  you.  I'd  like  to  proceed  to  read 
the  introductory  paragraph,  which  is  as  follows:  "Sir" — this  is  a  re- 
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port,  by  the  way,  to  P.  A.  Phillips,  Field  Supervisor,  Robbery  Division 
— "The  following  defendants  in  conversations  with  reporting  officers 
stated  that  they  either:  (1)  used  toy  guns;  or  (2)  empty  guns  or  (3) 
simulated  guns  in  robberies  rather  than  take  a  chance  on  killing  some- 
one and  getting  the  gas  chamber.  Each  defendant  was  filed  on  for  the 
counts  listed  and  the  conversations  took  place  on  the  dates  indicated." 
There's  a  list  of  13  names,  the  citation  numbers  and  dates  of  the  con- 
versations. I  won 't  read  the  names  or  any  of  the  statistical  background. 
I  will  refer  down  the  column  from  1  to  13  to  the  offenses  with  which 
they  were  charged  and  to  which  they  confessed.  Two  counts  of  211  PC, 
which  is  robbery.  Two  counts  of  robber}^,  one  count  of  robbery,  three 
counts  of  robbery,  four  counts  of  robbery,  one  count  of  attempted  rob- 
bery, three  counts  of  robbery,  two  counts  of  kidnaping,  one  count  of 
robbery,  one  count  of  robbery,  one  count  of  attempted  robbery,  two 
counts  of  robbery,  two  counts  of  robbery,  two  counts  of  robbery  and 
one  count  of  robbery.  The  final  paragraph  (which  unfortunately  didn't 
take  very  well  on  my  copy)  states  (as  best  I  can  make  it  out)  that  this 
list  is  only  partial.  It  only  covers  a  period  of  a  little  over  a  year,  and 
only  those  robberies  of  the  types  handled  by  this  particular  team.  I'd 
like  to  ask  you  whether  you  have  any  reason  to  doubt  the  authenticity, 
or  the  truthfulness,  of  the  circumstances  recited  in  this  report  from  the 
Los  Angeles  Police  Department? 

Warden  Duffy:  I  know  nothing  about  the  report  from  the  Los 
Angeles  Police  Department  except  what  I  read  here  right  now  and  what 
you  have  read  to  tlie  committee  and  the  witnesses  here.  I  do  say,  how- 
ever, that  I  could  match  this  and  make  the  list  10  times  this  long;  I 
have  a.sked  these  robbers  many,  many  hundreds  of  times — when  they 
used  an  emptj^  gun,  when  they  simulated  a  gun,  or  when  they  had  a 
toy  pistol — why  they  did  not  have  a  loaded  pistol  or  why  they  did  have 
that  type  of  a  weapon.  They  said,  "I  didn't  want  to  kill  anyone,"  as 
they  say  here.  Then,  my  next  question,  "Did  you  think  of  the  gas 
chamber — was  that  why  you  did  it?"  "No,  I  just  didn't  want  to  kill 
anyone.  I  didn't  think  of  the  gas  chamber."  So  I  could  make  a  list 
10  times  this  long. 

Senator  Holmdahl:  This  particular  list,  Warden,  states  that  they 
said  they  used  these  types  of  guns  rather  than  take  the  chance  of 
killing  someone  and  getting  the  gas  chamber.  By  way  of  recapitulation, 
we  have  13  defendants  who  committed  28  felonies — 26  robberies  and 
two  kidnapings.  I  presume,  therefore,  there  were  at  least  28  individual 
citizens  who  were  the  victims  of  these  particular  criminals.  I  offer  it 
for  what  it's  worth.  Unless  you  can  in  some  fashion  convince  me  that 
each  and  everyone  of  these  13  individuals  pulled  the  wool  over  the  eyes 
of  the  Los  Angeles  Police  Department,  I  shall  think  there's  a  con- 
siderable showing  here  that  the  existence  of  capital  punishment,  as 
such,  does  deter. 

Warden  Duffy;  I  would  suggest  again  that  after  these  men  have 
gone  through  the  processes  of  the  Department  of  Corrections,  to  the 
Reception  Guidance  Center,  through  psychiatric  contacts,  treatment 
and  therapy,  that  they  be  interviewed  again  after  a  period  of  several 
months  and  this  same  question  asked  of  these  same  people.  I  wonder 
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if  it  would  be  true  in  all  cases.  It  may  be.  T  think  it  would  be  different 
in  some. 

Senator  Holmdahl:  Without  bein?  artrumentative,  Warden,  I  can't 
help  but  Avondf  r,  exc'eptin<r  your  answer,  how  many  of  those  particular 
28  citizens  would  have  been  dead  in  the  process. 

Warden  Duffy:  I  have  no  answer  to  that.  I  don't  know  that  those 
you  speak  of  would  have  killed  anyone. 

Chairman  Reg-an:  Senator  Richards. 

Senator  Richards:  Mr.  Chairman,  T  wanted  to  ask  a  question.  I  also 
wanted  to  make  a  comment,  to  the  chair — that  I  think  everybody  on 
the  committee  undoubtedly  has  a  strong  opinion  in  respect  to  this 
issue  and  T  believe  that,  because  we  have  a  rather  lenirthy  hearinor,  it 
would  be  appropriate  that  we  not  attempt  to  debate  the  issue  until  we 
give  the  witnesses  a  chance  to  get  their  facts  in  front  of  us. 

I  now  ask  my  question.  T  understand  this  is  the  first  time  one  fact 
has  been  revealed,  and  I  find  it  quite  interesting.  Mr.  Duffy,  is  the 
reference  to  the  last-minute  reprieve  at  the  same  time  the  execution 
was  actually  taking  place  the  first  time  that  that  fact  has  been  made 
public? 

Warden  Duffy:  No,  I  made  it  public  about,  ten  years  ago. 

Senator  Richards:  I  see.  Well,  it's  new  to  me.  May  I  ask  a  second 
qucsti(m  in  that  case?  Do  you  have  any  objection  to  telling  us  what 
year  that  was? 

Warden  Duffy:  I  don't  have  it  in  front  of  me,  but  I  would  say  it  was 
in  the  mid-thirties. 

Senator  Richards:  Thank  you,  sir. 

Chairman  Regan:  Senator  Beard. 

Senator  Beard:  Mr.  Chairman,  I  wondered  if  I  could  ask  Warden 
Duffy  a  question?  Isn't  it  true  in  these  unloaded  gun  cases  and  the 
simulated  gun  cases  that  there  is  a  different  punishment  under  the 
Dangerous  Weapons  Control  Act  if  there  is  a  deadly  weapon  involved? 
In  other  words,  no  possibility  of  pi'obation  and  a  minimum  of  five  years 
on  the  first  offense  and  10  years  on  the  second  offense  without  parole? 

Warden  Duffy:  You're  talking  about  men  Avho  have  used  a  gun  in 
robberies  ? 

Senator  Beard :  Yes. 

Warden  Duffy:  It's  according  to  how  they're  charged  in  court.  If 
it's  a  robbery  with  a  gun  it's  five  to  life.  If  it's  a  second  offense,  then 
the  court  treats  the  case  in  the  way  that  these  minimums  and  other 
things  are  added  to  his  sentence. 

Senator  Beard:  In  other  words  if  his  priors  are  pled  and  proved, 
if  they  are  consecutive  counts,  it  all  means  more  than  if  they're  not 
and  if  they're  concurrent  counts? 

Warden  Duffy:  It's  under  a  different  section  of  the  code.  It  can  be 
a  1!)  ycnr  iiiiniiiiiini,  or  it  can  be  5. 

Senator  Beard:  There  is  a  more  severe  penalty  for  robbery  with  a 
loaded  wc;ii>()ii  than  tlicre  is  with  a  simulated,  toj'-  gun? 

Warden  Duffy:  Usually  they  come  in  on  a  robbery  second  degree  on 
a  simuhiled,  toy  gvm. 

Senator  Beard:  Which  is  one  to  life. 

Warden  Duffy :  May  I,  Senator,  in  answer  to  my  friend,  Senator 
(Irunsky,  who  was  speaking  of  those  cases  where  lives  may  have  been 
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saved  because  some  men  or  women  may  have  been  sentenced  to  death 
after  the  commission  of  their  offenses  and  saying  that  if  the  death 
I'cnalty  is  kept  in  effect  other  lives  may  be  saved.  I  refer  back  to  the 
original  part  of  my  testimony  to  the  effect  that  today  there  are  712 
first  degree  murder  cases  in  San  Quentin,  Folsom  and  the  other  prisons, 
and  their  cases  are  Avorse,  in  many  cases,  than  those  on  condemned  row. 
These  712  were  not  given  the  death  penalty.  The  courts  did  not  feel 
that  they  warranted  it.  In  some  areas,  the  death  penalty  is  rarely 
given  a  defendant.  In  some  counties  I  don't  think  they've  ever  given 
the  death  penalty,  and  there  have  been  murders. 

Chairman  Regan :  Senator  Fisher. 

Senator  Fisher:  I  want  to  clear  up  one  thing,  Warden  Duffy.  You've 
been  given  a  list  of  a  number  of  criminals  who  have  committed  28 
felonies  with  toy,  simulated  or  empty  guns.  Assuming,  and  taking  at 
face  value  the  original  statements  which  were  put  before  you  by 
Senator  Ilolmdahl,  does  it  necessarily  follow  that  in  any  or  all  of 
those  cases,  had  the  gun  been  loaded,  that  anybody  would  have  been 
killed  ? 

Warden  Duffy:  Oh,  no,  the  gun's  been  loaded  in  the  cases  of  many 
men  who  come  before  us  on  robbery  and  has  not  been  used.  I  ask  that 
question  almost  invariably,  in  every  case,  whether  the  gun  was  loaded 
or  not. 

Senator  Fisher:  So  it  is  not  a  fair,  logical  sequence  that  in  these  28 
cases  there  would  have  been  murders  or  serious  woundiugs  in  any  or 
all  of  them,  or  any  particular  percentage  insofar  as  we  can  ascertain? 

Warden  Duffy:  Rarely  does  a  robber,  in  the  commission  of  his  act, 
commit  a  uiurder  unless  there's  an  iueideift.  .  .  .  naturally.  He  can 
commit  a  robbery  with  a  loaded  gun  in  a  manner  that  does  not  create 
an  incident.  The  weapon  is  never  used. 

Senator  Fisher:  Is  it  not  also  true  that  in  most,  though  not  all,  cases 
of  murder — particularly  by  those  who  engage  in  robbery  and  burglary 
— that  it  is  usually  the  inexperienced  criminal  v/ho  gets  involved  in 
that  situation  and  not  the  old,  hardened  one  who  is  making  a  living 
of  it? 

Warden  Duffy:  It's  rarely  the  old,  hardened  criminal  who  comes  to 
condemned  roAv.  It's  the  inexperienced,  mentally  inadequate  members 
of  minority  races  who  are  not  properly  represented  bj'  adequate 
counsel,  in  my  belief  at  least.  There's  no  money  to  represent  them. 
They  can't  carry  on  investigations  of  their  cases.  They  can't  put  them 
tlirough  the  courts  the  way  that  people  with  money  can.  They're  not 
mentally  adequate  to  do  it  either. 

Chairman  Regan:  Senator  Holmdahl. 

Senator  Holmdahl :  Warden,  I  first  want  to  clear  up  any  doubts,  if  I 
created  any,  that  I  believe  that  every  one  of  those  28  citizens  would 
have  been  killed,  or  even  necessarily  that  any  one  of  them  would  have 
been  killed.  But  I  want  to  ask  you,  is  it  not  true  that  by  these  par- 
ticular 13  defendants  having  deprived  themselves  of  the  ability  before- 
hand to  commit  murder  with  those  weapons,  that  none  of  those  citizens 
was  killed  for  that  reason? 

Warden  Duffy:  I  don't  quite  understand  the  question. 

Senator  Holmdahl:  My  point  is  this.  Nobody  knows  how  many,  if 
any,  of  the  28  citizens  would  have  been  killed  under  excitement,  or 
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nervousness  or  fear,  and  who  knows  what  else,  by  any  of  those  par- 
ticular 13  criminals.  The  one  thing-  we  do  knoAv,  by  their  own  state- 
ments, is  that,  because  of  the  existence  of  the  death  penalty,  they  de- 
prived themselves,  in  advance,  of  the  usability  of  these  guns.  Isn't  that 
true  ? 

Warden  Duffy:  It  could  be  in  some  cases,  but  I  doubt  that  it's  true 
in  all  of  tliom.  It's  a  good  talking  point,  as  I  said  before,  to  get  the 
point  over  that  they  are  not  dangerous  persons.  That  happens  regu- 
larly. They'll  try  to  pull  the  wool  over  anybody's  eyes  to  keep  from 
being  real  dangerous  persons  in  the  eyes  of  those  who  are  going  to 
prosecute  them. 

Chairman  Regan :  Senator  0  'Sullivan. 

Senator  O'Sullivan:  AVarden  Duffy,  I  just  have  a  couple  of  questions 
here,  one  of  them  is:  I  understand  that  you  were  born  and  raised  at 
San  Quentin  and  you've  been  connected  with  San  Quentin  Prison  for 
quite  a  long  period  of  time,  almost  all  of  your  life? 

Warden  Duffy:  Yes,  sir.  With  the  eight  years  that  I've  been  on  the 
Adult  Authority  Board,  which  is  the  paroling  and  sentencing  authority, 
it  was  30  years  last  November  1st.  And  then  I  was  on  the  grounds  .  .  . 
well,  it's  been  actually  61  years  now  altogether  that  I've  been  around 
prisons. 

Senator  O'Sullivan:  You've  been  61  years  around  prisons  in  Cali- 
fornia ? 

Warden  Duffy:  Yes. 

Senator  O'Sullivan:  And  your  testimony  is  that  you  do  not  know  of 
any  case  in  which  a  man  was  executed  who  was  innocent.  Is  that  your 
testimony  ? 

Warden  Duffy:  As  far  as  I  know.  Many,  many  have  claimed  they 
were  innocent  at  the  times  they've  gone  to  their  deaths,  but  it's  not 
been  proven  in  court,  nor  was  it  followed  through  afterwards.  Their 's 
are  the  forgotten  cases  once  they  are  executed. 

Senator  O'Sullivan:  To  your  knowledge,  though,  has  there  ever  been 
an  innocent  man  convicted  in  California  to  this  date? 

Warden  Duffy:  As  far  as  the  court  records  are  concerned  they  are 
guilty,  and  we  treat  them  as  guilty  persons. 

Senator  O'Sullivan:  Now  in  regard  to  the  incident  you  related.  The 
execution  on  Avhich  you  received  the  phone  call.  Your  testimony  is  that 
there's  no  one  alive  today  who  participated  in  that  phone  call  or  in 
the  granting  of  that  reprieve,  ? 

Warden  Duffy :  As  far  as  I  know. 

Senator  O'Sullivan:  And  is  there  any  record  available  in  regard  to 
it  that  you  know  of  ? 

Warden  Duffy:  No,  I  do  not.  It  would  have  to  be  searched  through 
the  Governor's  office. 

Senator  O'Sullivan:  You  do  not  have  it. 

Warden  Duffy:  No. 

Senator  O'Sullivan:  It  would  be  subject,  probably,  to  the  control  of 
the  Executive  Department  in  any  event,  wouldn't  it? 

Warden  Duffy :  It  would  be.  Yes,  sir. 
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Senator  O'SuUivan:  Now  you  know  of  many  instances,  I  suppose,  in 
your  experience  where  reprieves  have  been  granted  and  then  the  man 
has  later  been  executed. 

Warden  Duffy :  Oh,  yes,  many,  many  instances. 

Senator  O'SuUivan:  So  that  from  the  mere  granting  of  a  reprieve  we 
cannot  actually  draw  inference  as  to  the  existence  of  a  fact  showing 
the  innocence  of  the  man  to  whom  the  reprieve  may  be  granted,  can  we  ? 

Warden  Duffy :  All  I  know  is  that  the  Governor 's  secretary  said  the 
Governor  had  some  new  evidence.  That's  all  I  know. 

Senator  O'SuUivan :  And  that  is  all  you  knoAv  ? 

Warden  Duffy :  Yes. 

Senator  O'SuUivan:  Thank  you. 

Warden  Duffy:  There's  one  other  case  of  a  last-minute  stay  in 
court — a  writ  filed  in  the  Supreme  Court.  Chief  Justice  Phil  Gibson 
called  me  just  as  the  first  woman  was  to  be  executed  in  the  State  of 
California.  You  can  imagine  that  this  was  a  pretty  tense  moment,  as 
a  woman  had  never  been  executed  in  California  before.  The  press  were 
there  by  the  hundreds,  and  we  were  all  tense  as  could  be.  I  had  her 
right  up  to  the  gas  chamber,  ready  to  step  in,  and  the  phone  rang  and 
Phil  Gibson  said,  ' '  Clint,  there 's  a  writ  been  filed.  Have  you  executed 
the  woman  yet?"  I  said,  "No."  He  said,  "Hold  everything."  I  did.  He 
called  me  back  in  about  40  minutes.  I  called  the  Governor 's  office  again, 
routinely,  to  see  if  there  were  any  further  stays  or  any  further  actions. 
There  were  not,  and  we  went  ahead  with  the  execution.  But  there  was 
a  stay  that  was  effected  by  seconds. 

Senator  O'SuUivan:  But  this  is  merely  the  procedure  by  which  we 
protect  the  particular  party  who  has  been  sentenced  to  death  in  the 
event  there  may  be  a  last  minute  fact  obtained,  isn  't  it  ? 

Warden  Duffy :  Oh,  yes.  It 's  procedural. 

Senator  O'SuUivan:  And  what  you've  been  relating  here  is  an  in- 
cidence of  the  extreme  care  with  which  we  surround  the  defense  of  a 
defendant  right  up  until  the  time  that  he  is  executed.  Isn't  that  cor- 
rect? 

Warden  Duffy:  Well,  I'm  trying  to  put  over  the  point,  too,  that — 
should  there  have  been  something  in  court  that  proved  the  innocence  of 
this  person,  or  a  reason  not  to  execute — the  execution  could  have  gone 
ahead  had  it  not  been  stopped  just  a  few  seconds  earlier. 

Senator  O'SuUivan:  Thank  you. 

Chairman  Regan :  Warden  Duffy. 

Warden  Duffy:  Senator  Regan. 

Chairman  Regan:  As  I  recall,  in  those  days  the  execution  was  at  a 
certain  time,  for  example,  10  o'clock  in  the  morning,  isn't  that  so? 

Warden  Duffy :  Yes,  sir. 

Chairman  Regan:  Didn't  it  seem  incredible  to  you  that  a  Governor 
of  this  State,  knowing  that  the  execution  would  be  at  10  o  'clock  in  the 
morning,  would  stop  to  sign  a  reprieve,  have  it  prepared  and  signed, 
rather  than  call  to  tell  you  to  stop  the  execution  ?  I  'm  not  saying  that 
there's  anything  wrong  with  your  story,  but  it  certainly  seems  almost 
unbelievable  that  someone  at  10  o'clock,  knowing  the  execution  was 
going  on  at  10  o'clock,  would  stop  to  do  all  the  mechanical  acts  of 
reprieve  and  not  do  what  Chief  Justice  Gibson  did  by  calling  you  and 
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sayinpr,  "Stop  it  until  we  get  a  chance  to  look  at  it."  It  just  doesn't 
seem  ripfht  to  me. 

Warden  Duffy:  I  don't  know  the  inner  working.s  of  that  case,  as  I 
told  you  before.  It  could  be.  however,  that  as  the  Governor  was  signing 
the  reprieve  he  told  the  secretary,  "I  have  this  information — it's  just 
come  to  me  right  now.  I'll  sign  this  reprieve.  Get  on  the  telephone  and 
get  this  thing  stopped."  It's  a  bare  possibility. 

Chairman  Reg'an :  Senator  ]\Tc Ateer. 

Senator  McAteer:  Warden  Duffy,  you  stated,  "I  have  never  believed 
in  it,"  referring  to  capital  punishment.  Is  it  possible  that  you  never 
believed  in  it  from  the  time  that  you  were  a  young  boj'? 

Warden  Duffy:  I  don't  think  there's  any  question  about  that,  Sen- 
ator. 

Senator  McAteer:  Therefore,  your  mind  was  made  up  prior  to  the 
time  that  you  were  actually  associated  with  the  penitentiary  as  a  sec- 
retary or  as  a  warden.  Actually,  you  were  reflecting  your  own  par- 
ticular moral  and  philosophical  background  on  the  subject  prior  to 
the  time  you  rcai^hed  adulthood. 

Warden  Duffy:  Well,  it  stayed  with  me,  though,  through  adulthood 
because  it  was  sincere.  I'd  lived  with  it  so  many  years  and  people  say 
to  me,  "I  don't  understand  why  you  do  not  believe  in  the  death  penalty. 
Your  father  was  almost  killed  by  a  prisoner.  Your  father-in-law  was 
almo.st  killed.  A  lot  of  your  friends  have  been  assaulted  at  times." 
Over  a  period  of  60  years,  this  happened;  it  doesn't  happen  often. 
They'd  say,  "Why  don't  you  believe  in  the  death  penalty?"  Well,  it's 
just  not  equal  justice.  It's  not  right.  Hundreds  and  hundreds  of  cases, 
as  I  repeat,  are  just  as  bad,  if  not  worse,  than  those  who  are  executed 
or  to  be  executed. 

Senator  McAteer:  You  started  out  in  life  Avitli  this  particular  philos- 
ophy? 

Warden  Duffy:  Yes. 

Senator  McAteer:  This  is  just  as  many  Catholics  have  certain  view? 
and  certain  teachings  given  to  them  when  they're  j^oungsters,  and  they 
carry  this  through  life,  or  certain  Protestants,  or  Episcopalians,  or 
Jewish  people  have  a  certain  philosophic  approach  placed  in  their 
thinking  processes  early  in  life.  This  was  your  philosophy  from  early 
boyhood,  according  to  your  te.stimonv. 

Warden  Duffy:"  That's  right. 

Senator  McAteer:  I  want  to  ask  you  one  other  question,  Warden. 
You  say  that  there  are  712  men  in  the  penitentiary  at  the  present 
time  for  first  degree  murder? 

Warden  Duffy:  That's  right. 

Senator  McAteer:  Will  you  agree  that  there  might  possibly  be  one 
police  officer  living  today,  or  one  child  not  raped,  or  one  woman  not 
a.ssaullf'd  because  a  potential  rapist  or  murderer  feared  the  death 
chamber  and  therefore  did  not  rape  or  assault? 

Warden  Duffy:  Those  who  are  outside  today  or  who  never  com- 
mitted the  eriiiies,  you  mean? 

Senator  McAteer:  I'm  a.sking  you,  do  you  think  that  it's  possible 
that  there's  one  police  officer  alive  and  walking  around  free  today 
and  a  child,  or  an  adult,  walking  around  today  who  has  not  been 
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raped,  or  assaulted,  by  virtue  of  the  fact  that  the  person  who  con- 
templated either  the  murder,  or  the  assault,  or  the  rape  feared  the  gas 
chamber  and  therefore  did  not  commit  the  crime  that  he  had  antici- 
pated ? 

Warden  Duffy:  I  think  that's  an  unknown  factor  and  I  don't  think 
anyone  in  this  room  can  answer  it. 

Senator  McAteer:  Well,  would  you  agree  that  there  might  be  one? 

Warden  Duffy:  There  might  be  more  than  one.  There  may  not  be 
any. 

Senator  McAteer:  Therefore,  the  fact  that  there  are  712  such  people 
in  the  penitentiary  at  this  particular  time  has  no  significance,  because 
there  might  be  5,000  people  on  the  outside  who  did  not  commit  the 
crimes  they  had  anticipated  because  of  their  fear  of  going  to  the  gas 
chamber. 

Warden  Duffy:  Well,  why  didn't  the  712  go  to  the  gas  chamber? 

Chairman  Regan:  Ten  minute  recess. 

■JF  ^  -Jp  "S-  tF  W  TS- 

Chairman  Regan:  Senator  Farr,  will  you  call  your  next  witness? 

Senator  Farr:  Mr.  Chairman,  gentlemen  of  the  committee,  the  next 
witness  is  Michael  Reardon,  attorney  at  law,  practicing  in  San  Fran- 
cisco. Prior  to  that  he  was  a  member  of  the  San  Francisco  Police 
Department.  He  has  served  in  every  rank  from  that  of  patrolman  up 
to  chief  of  police,  and  he  was  chief  of  police  in  San  Francisco,  City 
and  County  of  San  Francisco.  Michael  Reardon. 

Chairman  Regan:  Before  you  testify,  may  I  say  to  the  committee 
that  I  would  like  you  to  ask  all  of  the  questions  that  you  feel  are 
proper,  but  let's  have  no  conclusions  for  a  little  while.  Just  ask  the 
questions,  otherwise  we'll  be  here  long  past  midnight.  Let's  keep  the 
questions  short  and  brief,  and  please  keep  your  philosophies  to  your- 
selves until  you're  ready  to  vote. 

Mr.  Reardon:  Mr.  Chairman  and  gentlemen  of  the  committee,  I  am 
personally  opposed  to  capital  punishment,  especially  in  view  of  your 
Senate  Bill  No.  1.  I  think  it  is  very  essential  that  we  remember  the 
substitute  that  you  are  writing  into  your  proposed  bill — and  that  is 
life  imprisonment  without  the  possibility  of  parole.  Those  are  the 
essential  words  and  the  essential  language  that  we  must  remember. 
Let  me  say  this,  capital  punishment  is  not  a  deterrent,  either  in  the 
killing  of  a  husband,  or  a  wife,  or  a  member  of  the  family  or  a  peace 
officer.  Now  to  say  that  absolutely,  in  view  of  the  questions  that  were 
asked  of  Mr,  Duffy,  is  probably  too  much  of  an  absolute  statement. 
Therefore,  we  must  remember  in  our  reading  and  study  of  this,  we 
must  take  the  states  where  they  have  no  capital  punishment,  compare 
them  with  an  equal  number  of  states  for  percentage  purposes  and  ask : 
"Have  they  killed  more  peace  officers  in  the  abolition  states  than  they 
have  where  we  have  capital  punishment  ? ' '  And  the  answer,  gentlemen, 
is,  no. 

Mr.  Zerpoli,  Supervisor  from  San  Francisco,  showed  me  a  pamphlet 
last  evening,  evidently  a  thorough  study  on  the  question  by  a  very  able 
research  man.  It  shows  that  in  the  non-capital  states  the  percentage 
of  killing  is  1.2 — that  is  of  peace  officers^and,  I  believe,  in  the  capital 
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states,  1.3,  or  conversely.  The  author  concludes  by  sayino:  there  is  no 
essential  difference  insofar  as  guarding  the  life  of  a  peace  officer  in 
the  capital  punishment  states  as  against  the  states  in  which  it  does 
not  exist. 

Now  to  say  that  some  individual  has  not  been  prohibited  mentally 
and  physically  from  killing  a  police  officer,  I  repeat,  that's  impos,sible 
to  state.  The  most  that  we  can  do  here  is  reason  according  to  what  we 
deem  tlie  law  of  reasonable  probability.  Absolutes  can  never  be 
definitely  stated  as  long  as  we  are  dealing  with  human  beings.  The 
hunuui  being  is  the  gentleman  who  can  rise  to  lofty  heights  of  idealism 
or  go  to  the  very  depths  of  degradation.  So  you  have  the  entire  stage 
there  from  the  pinnacle  of  perfection — that  is  ideally  and  morally — 
to  the  very  depths  of  degradation.  To  say  that  you  can  make  an  abso- 
lute pattern,  in  my  opinion,  is  inadvisable  and,  certainly,  I  would  not 
say  it.  It  is  my  ()i)inion  that  society  will  be  best  served  by  substituting 
for  capital  punishment,  life  imprisonment  without  the  possibility  of 
parole. 

The  State  of  California  is  interested  and  so  am  I — both  as  a  past 
peace  officer  and  as  a  citizen — in  seeing  that  the  law-abiding  element 
is  protected  against  the  transgressions  of  the  criminal.  But  I  say  to  you 
that  California  has  the  finest  security  prison  system  in  the  nation,  if 
not  in  the  world.  I  believe  that,  at  least  from  my  viewpoint,  when  the 
killer — whether  he's  the  killer  of  a  peace  officer,  or  the  husband  who 
kills  the  wife  or  the  wife  who  kills  the  husband — is  isolated  in  the 
security  of  our  state  prisons  in  California  without  the  possibilit}'  of 
parole,  the  state  has  done  everything.  The  law  enforcement  officers  have 
done  everything,  and  so  have  I,  as  an  individual  in  that  great  com- 
munity known  as  the  people  of  the  State  of  California.  Remember,  w^hen 
we  hang  them,  gentlemen,  we  hang  them  in  the  name  of  the  people 
of  the  State  of  California.  That  nutans  you,  and  that  means  me,  also. 
So  I  say  that  you  will  serve  every  purpose,  you  will  dignify  your 
procedure  and  you  will  render  the  law  abiding  community  safe  and 
secure  from  any  possible  transgression  through  life  imprisonment  with- 
out possibility  of  parole. 

You  may  say,  "Well,  is  there  a  chance  one  of  these  people  may 
escape?"  I  say,  yes,  there  is.  But,  again,  you're  dealing  with  the  law 
of  probability,  and  I  base  my  view  upon  the  security.  I  think,  Mr. 
McGee,  that  our  prisons  of  California  have  a  high  degree  of  security, 
and  the  probability  of  escape  is  very,  very  remote.  Furthermore,  gentle- 
men, you  have  the  unnecessary  burden  that  is  placed  upon  the  homicide 
squads,  the  bureaus,  the  district  attorney,  the  courts — and  the  upper 
courts  particularly — in  attempting  to  deal  with  the  so-called  capital 
offenses.  Take  a  look  at  them.  Why  are  our  higher  courts  clogged  and 
the  prosecution  bogged  down  and  congested  in  trying  these  capital 
offense  cases ;'  The  reasoji  is,  gentlemen,  they  take  days  and  days.  It 
is  almost  impossible  to  select  a  jury.  To  begin  with,  if  the  prospective 
juror  says,  "I  don't  believe  in  capital  punishment,"  you  have  a  chal- 
lenge for  cause.  Obviously,  the  person  that  gets  on  the  jury  is  a  person 
who  says,  "Yes,  1  do  believe  in  capital  punishment.  If  the  facts  justify 
and  the  laws  given  to  me  by  the  court  will  warrant  my  voting  for  it, 
I  will."  It  diags  out  days  and  days.  That's  the  reason  that  you  have 
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these  men  in  condemned  roAv  year  after  year — because  of  the  wisdom 
of  our  courts  and  the  wisdom  of  tlie  Legislature. 

This  Legislature  has  indicated  that  any  person  condemned  to  death 
has  an  automatic  appeal.  He  doesn't  have  to  have  an  attorney,  so  care- 
ful are  we  of  the  possibility  of  error.  I  suppose  I'm  in  no  position  to 
tell  whether  innocent  men  were  ever  executed.  Warden  Duffy  says  he 
knows  of  none.  I  have  to  concur  on  that.  But  we  do  know,  gentlemen, 
that  innocent  men  have  been  convicted  of  felonies.  It  is  to  the  credit 
of  our  district  attorneys  and  our  police  departments  that,  on  a  number 
of  occasions,  they've  come  forward  to  clear  them.  The  Fry  case  is  not 
the  only  one.  They  have  come  forward  and  said,  "Yes,  that  man  was 
erroneously  convicted  of  robbery  or  burglary  and,  since  we  know  now 
the  real  transgressor,  turn  him  loose."  By  a  simple  revolution  of  cir- 
cumstances the  individual  could  have  been  executed  but,  again,  you  deal 
with  the  law  of  probabilities. 

The  delays  I  have  questioned.  I  believe — from  the  experience  of  35 
years  in  the  San  Francisco  Police  Department  (I  was  in  administration 
there  from  patrolman  in  1913  until  I  left  in  1948  when  I  had  reached 
the  high  office,  the  dignitied  office  of  chief  of  police) — that  certainty 
of  punishment  is  the  thing  .  .  .  swiftness  of  trial  and,  certainly,  no 
undue  delay  in  the  execution  of  the  sentence.  I  am  not  for  summary 
proceedings,  notwithstanding  the  fact  that  I've  been  in  the  police 
department.  I  believe  that  reasonable  delay,  fair  continuance  are  neces- 
sary because  it  is  the  easiest  thing  in  the  world  for  me,  as  a  police 
officer,  to  say,  "That  man  is  guilty,"  and  then  have  it  on  m.y  mind  and 
soul  and  conscience  forever  that  I  did  transgress.  Whereas,  if  the  au- 
thorities, both  the  prosecution  and  the  defense,  had  anotlier  week  or 
two,  thej^  might  have  unfolded  a  different  circumstance. 

Let  me  say  this,  also,  gentlemen,  homicide  goes  into  many  fields  and 
many  ramifications.  On  homicides,  I  have  this  story  from  the  gentleman 
that  I  think  was  tlie  greatest  homicide  chief  that  I  ever  knew,  and  that 
is  Chief  Charles  Dullea.  He  was  the  Chief  of  Police  in  San  Francisco 
when  I  was  the  deputy  chief  for  seven  years.  Chief  Dullea  often  re- 
marked that  investigation  of  homicide  cases  in  cities  where  you  have  no 
secret  gangster  organization  is  simplicity  itself.  In  97  percent  of  the 
cases  you  walk  into  the  home  and,  to  use  my  own  family  name,  Mrs. 
Reardon  says,  "Come  in — I've  just  shot  my  husband.  He's  lying  in  the 
living  room.  And  here  is  what  happened."  The  police  can't  help  getting 
the  whole  story.  When  it  happens  in  the  family,  there's  simplicity  itself. 
Where  you  get  into  difficulty  in  iuA^stigation — and,  as  a  matter  of  fact, 
many  segments  of  police  life  are  more  difficult  in  investigation  than 
homicides — is  where  you  have  the  so-called  secret  organizations  whose 
members  are  oath-bound  not  to  reveal  anything.  There  you  get  into 
real  investigation.  But,  gentlemen,  there  is  nothing  magical  or  crypti- 
cal  about  homicide  cases.  The  men  who  have  investigated  them  are  good 
men,  police  officers,  and  that  goes  for  myself. 

Police  officers,  friends,  and  I  don't  blame  police  officers,  especially 
men  on  robbery  and  burglary  details,  remember,  they're  out  and  they're 
fighting  .  .  .  They're  fighting  the  stickup  men  and  the  burglars  and, 
after  a  while,  you  get  a  philosophy — I'm  on  one  side.  I  am  inculcated 
with  the  philosophy  that  the  burglar  and  the  stickup  man  is  the  enemy, 
and  so  he  is.  It  makes  me  feel  I'm  a  soldier  in  time  of  war.  I  don't  ask 
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whether  the  fellow  on  the  other  side  of  those  trenches  is  a  good  man  or 
a  bad  man.  I  know  I'm  committed  by  my  government  to  win  that 
war,  and  we  know  that  soldiers,  for  instance,  have  to  be  inculcated 
with  righteous  indignation  in  the  justification  of  your  cause.  So  it  is 
with  peace  officers.  As  a  matter  of  fact,  they  wouldn't  be  good  peace 
officers  if  they  didn't  have  that  inculcation.  They're  on  one  side.  The 
stickup  men  and  the  burglars  are  on  the  other  side,  and  you're  duty- 
bound  to  line  up.  You  have  to  advocate  a  theorj',  and  when  I  hear  peace 
officers  saying,  ''Let's  hang  them  all,"  I  can  understand.  I  can  hear 
the  soldier  saying,  "Let's  hang  all  of  the  enemy,"  when  the  armistice 
has  gone  into  effect.  But,  gentlemen,  in  Avar  we  do  not  allow  our  soldiers 
in  the  front  line  trenches  to  make  a  determination  for  us  as  to  war 
criminals.  For  that  reason,  you  have  to  take  the  entire  population — 
you  have  to  take  the  entire  State  of  California,  you  have  to  ask  them, 
"Will  California  be  a  better  stale;  will  Ave  possess  moi*e  of  the  humani- 
ties; Avill  Ave  have  a  finer  moral  integrity  Avhen  Ave  substitute  life  im- 
prisonment Avithout  the  possibility  of  parole  for  the  cruel,  barbaric 
system  of  executing  human  beings?"  As  'Mv.  Duffy  said,  undoubtedly 
it  is  the  poor  man,  the  minority,  the  doAvntrodden,  the  person  Avho  can 't 
afford  to  pay  for  high  priced  attorneys  Avho  eventually  go  into  the  gas 
chamber.  I  think  Ave  should  abolish  it. 

If  I  may  anticipate  tlie  question,  I  think  if  the  report  from  Los  An- 
geles Avere  to  be  draAvn  up  five  years  from  noAV — if  and  when  you  should 
abolish  capital  punishment  and  if  and  Avhen  you  .should  substitute  life 
imprisonment  Avithout  the  possibility  of  parole — and  if  you  Avere  to  ask 
these  same  stickup  men,  "AVhy  didn't  you  shoot  the  policeman,"  they'd 
glibly  tell  you,  "I  was  afraid  of  that  sentence  of  life  imprisonment 
without  the  possibility  of  parole."  I  say  to  you,  gentlemen,  amended 
it  will  dignify  ourselves  as  individuals  and  it  will  benefit  our  great 
State  of  California. 

Mr.  Chairman:  Senator  IMcAteer. 

Senator  McAteer:  Chief,  as  I  understand  your  position,  you  Avould 
abandon  the  death  penalty  and  substitute  life  without  possibility  of 
parole  for  first  degree  murder,  as  an  example. 

Mr.  Reardon:  For  all  death  penalties,  yes. 

Senator  McAteer :  For  all  those  crimes  which  are  now  punishable  by 
death  ? 

Mr.  Reardon:  That's  right.  That's  Avhat  the  bill  states. 

Senator  McAteer:  Noav,  as  a  former  police  officer  and  as  a  dis- 
tinguished past  chief  of  the  City  and  Count}'  of  San  Francisco's  fine 
police  department,  AA'hat  would  you  do,  specifically,  with  this  man 
Kendricks,  who  killed  in  cold  blood  Officer  Duvall,  Richard  DuA'all  of 
the  California  IlighAvay  Patrol,  about  three  Aveeks  ago?  As  I  understand 
the  story,  as  the  officer  approached  the  car — (obviously  Avithout  his  gun 
draAvn) — this  hoodlum  shot  him  in  cold  blood  from  six  or  seven  feet 
away  and  then  got  out  of  the  car  to  pump  tAvo  more  bullets  into  his 
brain  to  make  sure  that  the  death  Avas  certain  and  at  so  close  a  range 
that  the  gun  flashes* burned  the  scalp  of  the  officer.  Now  would  you 
put  this  man  aAvay  for  life  Avithout  po.ssibility  of  parole? 

Mr.  Reardon:  Absolutely.  If  it  Avere  di.scretionary  Avith  me,  and  the 
JaAv  permitted,  tliat's  exactly  Avhat  I  Avould  do. 
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Senator  McAteer:  All  right.  Now  would  you  ever  let  liim  out  under 
those  circumstances  ? 

Mr.  Reardon:  I  assume  that  the  proposed  bill  means  what  it  says — 
life  without  possibility  of  parole.  That  means  that  he  would  spend  the 
natural  days  of  his  life  in  a  secure  state  prison.  I'm  assuming  that's 
the  interpretation. 

Senator  McAteer:  Would  you,  under  any  circumstance,  allow  Ken- 
dricks  out  of  jail  at  all,  at  any  time,  under  any  circumstance  ? 

Mr.  Reardon:  I  would  not. 

Senator  McAteer:  You  would  not.  Well  now,  Chief,  you're  aware 
of  Article  VII  of  the  California  Constitution  because  you  are  a  lawyer. 

Mr.  Reardon :  I  '11  have  to  admit  that  I  am  not. 

Senator  McAteer:  All  right,  I'll  read  it.  Section  1:  "The  Governor 
shall  have  the  power  to  grant  reprieves,  pardons,  and  commutations  of 
sentence,  after  conviction,  for  all  offenses  except  treason  and  cases  of 
impeachment,  upon  such  conditions,  and  with  such  restrictions  and 
limitations,  as  he  may  think  proper,  subject  to  such  regulations  as  may 
be  provided  by  law  relative  to  the  manner  of  applying  for  pardons ' ' — 
and  it  goes  on  and  talks  about  treason,  Avhich  is  not  relevant  to  my 
observation.  So,  the  Governor  is  vested  with  the  authority  to  grant 
pardons  and  reprieves.  On  this  part  we  agree,  so  far.  Correct? 

Mr.  Reardon:  Right. 

Senator  McAteer :  I'd  like  to  refer  you,  and  the  rest  of  the  committee, 
to  a  gray  pamphlet  put  out  by  the  Governor's  office  as  a  requirement 
under  the  provisions  of  Article  VIII,  Section  1  of  the  Constitution, 
which  is  a  report  of  cases  of  pardon,  commentations  of  sentences  and 
reprieves  issued  from  January  6,  1959,  to  January  30,  1960.  I'd  like 
to  refer  you  to  page  five  under  commutations  of  sentence.  I'd  like  to 
read:  "Jack  D.  Green,  San  Quentin  Number  51811,  convicted  of  mur- 
der first  degree."  Now  this  is  what  we  assume  that  Kendricks  will  be 
convicted  of.  Correct? 

Mr.  Reardon:  Correct. 

Senator  McAteer:  Green  was  convicted  of  murder,  first  degree,  and 
burglary  in  Los  Angeles  County  in  March  1932  and  sentenced  to  be 
executed,  which  we  assume — and  many  of  us  hope — Mr.  Kendricks  will 
receive.  His  sentence  was  commuted  from  death  to  imprisonment  for 
life  without  possibility  of  parole  by  former  Governor  James  Rolfe,  Jr., 
on  January  4th,  1934.  He  has,  since  conviction,  served  nearly  28  years 
in  prison.  Further  commutation  to  remove  the  condition  "without 
possibility  of  parole"  was  recommended  by  the  Adult  Authority,  and 
was  granted,  December  21,  1959.  So,  I'm  submitting  to  you.  Chief, 
that  there  is  no  such  thing  in  the  State  of  California,  nor  would  there 
be  under  this  bill,  as  life  imprisonment  without  possibility  of  parole.  It 
only  requires  the  approval  of  the  Adult  Authority  and  the  granting 
of  a  commutation  by  the  Governor  to  put  this  man  Kendricks  back 
on  the  street,  assuming,  of  course,  that  he's  convicted  of  murder  and 
sentenced  to  the  gas  chamber,  or  given  life  imprisonment  without  pos- 
sibility of  parole.  I'm  submitting  to  you  that  you  are  defeated  in  your 
own  contentions  by  saying  that  you  would  never  let  him  out  under 
any  set  of  circumstances.  I'm  submitting  that  future  Governors  may 
excercise  each  particular  power  which  is  vested  in  them  under  Article 
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VII  of  the  Constitution  so  as  to  allow  every  one  out  who — under  your 
set  of  circumstances  and  standards — would  stay  in  for  life  without 
possibility'-  of  parole.  They  may  very  well  be  out  on  the  streets  5,  10 
or  28  years  from  now  *  *  *  similar  to  the  case  of  this  Jack  D.  Green. 

Mr.  Reardon:  Senator,  I'm  asserting^  what  I  would  do.  ObvioiLsly, 
the  Constitution  prevails  over  acts  of  the  Legislature,  and  if  that  power 
is  vested  in  the  Governor,  then  that  power  prevails.  It  isn't,  then, 
Avhat  I  would  do,  it  is  what  the  Governor  and  his  Advisory  Council 
would  do.  I'm  speaking  of  my  own  thoughts  on  this  matter.  But,  let 
us  move  to  the  Kendrieks  case.  Let  us  suppose  it  is  10  or  15  years  later. 
We'll  have  to  assume  regularity  and  reason  for  our  Executive  of  the 
State  of  California.  "We'll  have  to  assume  reason  and  responsibility 
for  the  Adult  Authority,  the  Advisory  Board.  If  I  were  the  sentencing 
officer  in  this  thing,  I'd  be  willing  to  rest  my  case  on  the  wisdom  of 
the  Governor  in  the  Kendrieks  case,  and  of  his  Advisory  Board — that 
they  would  not  upset  my  determination.  In  all  probability,  the  recon- 
ciliation of  your  theory  and  mine  may  be  a  Constitutional  amendment. 
Restrict  the  power  to  pardon  or  parole  in  this  kind  of  ease.  Remem- 
ber, I'm  only  saying  what  I  would  do,  and  I  say — I  repeat — that  the 
substitution  of  life  imprisonment  without  possibility  of  parole — if  made 
legally  valid  and  legally  binding — then  eliminates  a  grand  question. 

Senator  McAteer:  Well,  that  obviously  is  not  the  bill  before  us, 
Chief,  because  based  on  the  bill  that  is  before  us  there  is  a  very  sub- 
stantial possibility  that  the  man  will  not  be  in  for  life  without  possi- 
bility of  parole. 

Mr.  Reardon:  The  bill  before  you,  sir,  subdivision  B,  says  in  any 
case  in  which  a  law  of  this  State,  except  for  this  section,  provides 
for  death  as  a  sole  or  alternative  penalty  for  an  offense,  such  law  shall 
be  read,  "To  provide  imprisonment  without  possibility  of  parole." 
So  I'm  really  following  the  proposed  bill.  And  I'm  making  my  argu- 
ment based  on  the  proposed  bill. 

Senator  McAteer:  I'm  only  suggesting  to  you  that  such  a  thing  as 
life  without  possibility  of  parole  does  not  exist  in  the  State  of  Cali- 
fornia at  the  present  time — would  not  exist  under  this  particular  bill, 
by  virtue  of  the  existence  of  the  Adult  Authority  and  future  Gov- 
ernors. 

Mr.  Reardon:  *  *  *  and  under  the  Constitution.  I  think  that  is 
correct. 

Senator  McAteer:  Thank  you. 

Chairman  Regan:  Senator  Cobey. 

Senator  Cobey:  Mr.  Reardon,  you  would  agree  that  normally  pun- 
ishment is  a  deterrent,  Avould  you  not? 

Mr.  Reardon:  Would  you  repeat  that.  Senator? 

Senator  Cobey:  You  would  agree  that  normally  punishment  is  a 
deterrent. 

Mr.  Reardon:  Oh,  yes. 

Senator  Cobey:  In  fact,  that  we  use  it  in  our  liomes  at  all  times  in 
dealing  with  our  children.  Now,  generally  speaking,  the  more  severe 
the  punisliment,  the  greater  the  deterrent,  right/ 

Mr.  Reardon :  I  don't  think  so. 
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Senator  Cobey:  Isn't  our  whole  system  of  punishments  set  up  in 
the  penal  code  for  crimes  based  on  that  theory  ? 

Mr.  Reardon:  It's  an  outworn  theory,  particularly  in  traffic  acci- 
dent safety  work.  I  think  it  is  a  question  of  education ;  it's  a  question 
of  good  family  homes;  it's  a  question  of  your  churches  and  your 
schools  and  your  administrators.  I  believe  that  severity  of  punishment 
brings  on  its  own  reaction  with  more  severity.  If  that  were  true,  then 
the  dictators  that  have  gone  into  dust  would  have  been  justified,  but 
they  were  not  and  never  will  be. 

Senator  Cobey:  Well  let  us  take  kidnaping,  for  example.  Am  I 
wrong  in  my  impression — I  could  be — that  when  the  kidnaping  pen- 
alties were  strengthened  with  the  federal  kidnaping  law  and  in  our 
own  state,  that  the  incidence  of  the  crime  of  kidnaping  went  down? 

Mr.  Reardon:  I  don't  know  the  statistics  on  that,  but  I  understand 
that  that  is  not  a  correct  statement.  I  want  some  statistician  to  give 
you  that. 

Senator  Cobey :  I  see. 

Mr.  Reardon :  I  don't  know,  but  I  repeat,  severity  of  penalty  brings 
on  more  severity  and  disregard  of  law  and  regulation,  disregard  of 
reason.  It  just  stokes  the  fire  of  animosity  and  hate,  and  we  ought  to 
be  mindful  never  to  ask  for  undue  penalties.  As  a  matter  of  fact  most 
of  these  undue  penalties  were  always  intended  for  the  other  person 
and  never  intended  for  the  real  family,  or  his  friends,  and  so  I  want 
equality  in  this  concept. 

Chairman  Regan:  Senator  Fisher,  then  Senator  Christensen. 

Senator  Fisher:  You  mentioned,  chief,  that  a  lot  of  cases  involved 
husband  and  wife,  or  family  situations,  as  ycfii  alluded  to  them.  Could 
you  give  us  any  rough  estimate  of  the  number  of  homicides  committed 
while  you  were  chief  of  police  or  assistant  chief,  of  the  proportion  of 
homicides  involving  that  type  of  situation.  How  many  were,  on  the 
other  hand,  the  Kendricks  type  case  that's  been  alluded  to? 

Mr.  Reardon:  It  would  be  a  crude  guess,  Senator,  but  I  would 
assume  that  probably  60  percent  of  your  homicides  are  the  so-called 
emotional  family  upsets. 

Senator  Fisher :  Now  let  me  pursue  the  case  of  Mr.  Kendricks.  You 
indicated  that  Mr.  Kendricks — if  he  is  proved  to  be  guilty  and  sen- 
tenced— should  be  imprisoned  for  life  without  possibility  of  parole. 
That  would  be  what  you  Avould  think  the  proper  punishment  in  that 
instance  and  the  proper  way  to  segregate  him  from  society.  Now  your 
statements  seemed  very  absolute.  Assuming  that  10  years  hence  some- 
body admitted  to  the  crime  and  it  was  proved  beyond  peradventure 
of  a  doubt  that  somebody  else  had  in  fact  committed  the  crime,  you 
wouldn't  deny  to  the  Governor  the  right  to  pardon  that  man  if  it 
turned  out  that  he  was  not  the  correct  one,  would  you? 

Mr.  Reardon:  The  difficulty  is,  you  place  me  so  I  get  myself  in  all 
kinds  of  complications,  legally,  constitutionally,  legislatively.  I  say 
basically  that  capital  punishment  should  be  abolished  and  that  life 
imprisonment  without  possibility  of  parole  should  be  substituted,  and 
let's  see  what  the  experience  leads  to.  I'll  assume,  and  you'll  have  to 
assume,  the  Governor's  Adult  Authority  men  are  reasonable  and 
competent  and  serious  about  their  responsibilities. 
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Senator  Fisher:  Now,  may  I  pnrsno  oiio  point  further.  I  think  the 
testimony  has  been  that  tliero  are  712  persons  convicted  of  first  de- 
gree murder  in  our  institutions  today,  of  whom  only  21  are  on  death 
row  at  the  moment.  As  to  the  21,  the  Governor  presently  has  tlie 
powers  to  reprieve  and  of  commutation.  The  only  ditiferenee  between 
the  two  is  that,  though  they  all  have  that  right  to  have  the  Governor 
reprieve,  pardon,  or  commute  their  sentences,  that  right  will  be  cut 
oflf  by  the  execution  of  21  of  the  712.  Otherwise  they  stand  in  exactly 
the  same  position,  don't  thej^? 

Mr.  Reardon:  You've  cut  off  their  rights,  all  right.  The  dead  can- 
not speak  and  autopsies  do  not  reanimate  them. 

Senator  Fisher;  Now  you  referred  to  automatic  appeal  provided 
for  in  the  law  of  the  state.  I  think  there  was  some  testimony  by  an 
earlier  Avitness  that  at  least  22  persons  who  had  previously  been  on 
death  row  have  had  their  cases  reversed.  Could  you  indicate  to  me,  if 
you  know,  how  many  of  those  reversals  occurred  because  of  the  auto- 
matic appeal  and  how  many  occurred  in  cases  where  the  person  had  a 
defense  that  he  could  himself  finance  on  an  adequate  basis? 

Mr.  Reardon:  I  cannot,  Senator,  although  I  think  another  speaker 
whom  I  met  with  last  night  has  statistics  on  that  and  may  well 
answer  those  questions  accuratel3^  I  can't  accuratelj^  answer  them. 

Senator  Fisher :  Thank  you. 

Chairman  Regan :  Senator  Christensen. 

Senator  Christensen:  Mr.  Reardon,  you  referred  to  the  fact  of  your 
long  exi)erience  in  law  enforcement  work  in  the  City  and  County  of 
San  Francisco  and  you  further  expressed  your  own  opinion  that 
capital  punishment  should  be  abolished.  Ts  that  correct? 

Mr.  Reardon.  That  is  correct. 

Senator  Christensen:  AVhile  you  were  a  member  of  the  police  de- 
partment of  San  Francisco  did  you  ever  express  such  an  opinion? 

Mr.  Reardon:  I  don't  think  I  did.  T  don't  think  1  was  ever  called 
uiDon  to  express  it. 

Senator  Christensen:  Have  you  always  entertained  such  an  opin- 
ion? 

Mr.  Reardon:  Well,  Senator,  let  me  put  it  this  way.  I  gave  you  the 
concept  and  I  think  it's  a  valid  concept  of  a  police  officer's  right.  He's 
fighting  an  enemy.  Noav,  without  ever  deciding  definitely  whether 
I'm  for  or  against  capital  punishment,  unquestionably  I  was  on  the 
side  of  our  army  fighting,  the  burglar,  the  stick-up  man,  and  the 
robber.  You  have  to  have  that  concept  to  be  a  good  police  officer.  But, 
the  more  I  read,  the  more  gray  hairs  T  get,  and  the  more  wrinkled — 
you  read  about  the  abolition  states;  you  read  the  history  of  human- 
ity; you  read  on  down  from  the  time  of  throwing  the  Christians  to 
the  lions,  and  you  come  on  down  progressively  to  more  hunumity  in 
government.  I  think  the  more  humanity  we  have  in  government  the 
better  for  all  of  us.  Of  course,  every  man  is  the  sum  total  of  his 
background.  I  have  imbibed  in  my  thinking  of  today  the  philosophy 
of  Mount  Sinai,  the  thunder  and  lightning  of  Moses.  I  have  imbibed 
the  gentle  Nazarene,  when  he  was  trying  Mary  ]\ragdalene;  capi- 
tal punishment  was  to  be  imposed.  And  the  gentle  Nazaiene.  the  only 
lime  we  ever  know  of  that  He  wrote  a  word,  with  his  finger  in  the 
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sand.  He  said:  "Who  is  here  to  accuse  thee?"  Looking  around,  they 
had  all  vanished.  And  He  says  in  the  grandeur  of  His  divinity :  "As 
no  one  accuses  thee,  neither  shall  I.  Go  in  peace  and  sin  no  more."  It 
is  true  that  Mary  became  a  great  saint,  and  that  isn't  true  for  many 
of  the  people  we're  dealing  with.  And  then  you  deal  with  the  good 
Samaritan.  So,  through  your  sum  total  of  reasoning  and  training  and 
education,  you've  come  to  a  point— at  least  I  have — where  I  think 
capital  punishment  is  savagery  unabated. 

Senator  Christensen:  Mr.  Reardon,  my  question  was  directed  solely 
to  whether  you  ever  expressed  such  an  opinion,  no  matter  what  the 
reasons  may  be  therefor,  while  you  were  a  law  enforcement  officer  in 
San  Francisco. 

Mr.  Reardon:  I  answer  that,  sir,  by  saying  I  was  never  called  upon 
to  express  it  and  never  did  before  such  a  tribunal  as  this. 

Senator  Christensen:  All  right.  Do  you  know  whether  your  opinion, 
as  now  expressed,  is  shared  by  the  members  of  the  San  Francisco 
Police  Department  or  any  official  organization  representing  the  same? 

Mr.  Reardon:  Let  me  tell  you,  Senator,  about  police  officers.  I  don't 
believe  any  chief  of  police  expresses  the  personal  opinions  of  the  men 
of  his  department  in  a  question  of  this  kind  that  involves  morality  and 
integrity  and  law  enforcement.  The  only  way  you  could  get  that  in- 
formation would  probably  be  by  a  secret  ballot  of  the  particular  de- 
partment. I  don't  know  of  anything  more  isolated  from  a  department 
many  times  than  the  views  of  a  chief  of  police.  These  men  have  minds 
of  their  own,  and  outside  of  carrying  out  general  orders  and  enforcing 
laws — that,  the  chief  can  do — these  men  have  opinions  of  their  own.  I 
wouldn  't  dare  to  speak  for  them. 

Senator  Christensen:  Mr.  Reardon,  prior  to  the  time  that  you  were 
chief  of  police — I  believe  it  was  some  35  years  of  experience — did  you 
ever  so  express  such  an  opinion  ? 

Mr.  Reardon:  My  dear  Senator,  I  entered  the  department  March 
31,  1913.  That  was  six  years  to  the  day  after  I  left  a  farm  in  Iowa.  I 
don't  believe  that  I  had  the  least  desire  to  express  myself,  or  oppor- 
tunity. I  was  what  you  call  the  red,  raw  greenhorn.  I  came  to  San 
Francisco  April  17,  1907.  I  went  into  the  police  department  March 
31,  1913.  It  was  circumstances.  It  could  happen  to  anybody,  but  I'm 
proud  to  be  in  San  Francisco  because  it  happened  to  me. 

Senator  Christensen:  Well,  Mr.  Reardon,  now  there  are,  are  there 
not,  official  organizations  representing  the  peace  officers  of  this  State — 
the  Sheriffs'  Association,  the  Peace  Officers'  Association— I  believe 
there 's  an  Association  of  Chiefs  of  Police.  All,  or  some  of  these  associa- 
tions bring  up  before  their  superiors  questions  they  feel  of  concern  to 
the  members  of  the  association.  Do  you  know  whether  your  opinion  is 
shared  by  any  of  those  organizations  ? 

Mr.  Reardon :  I  have  no  idea,  sir. 

Senator  Christensen :  Thank  you,  sir. 

Mr.  Reardon :  But  I  speak  for  myself. 

Chairman  Regan:  Senator  Holmdahl. 

Senator  Holmdahl:  Chief,  I  don't  know  whether  you  followed 
Warden  Duffy.  I,  unfortunately,  had  to  absent  myself  from  the  com- 
mittee for  about  half  an  hour.  But  I  'm  wondering  if  you  had  a  chance 
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to  look  at  that  report  that  I  asked  Warden  Duffy  about  from  the  Los 
Anfjeles  Police  Department? 

Mr.  Reardon:  J  didn't.  I  haven't  read  it,  Senator. 

Senator  Holmdahl:  Well,  you  at  least  heard  it,  didn't  you?  Was 
there  anytliin<r  in  your  experience  as  chief  of  the  police  in  San  Fran- 
cisco tliat  indicated  any  different  set  of  circumstances  than  those  sug- 
gested in  tlie  report  from  the  Los  Angeles  department? 

Mr.  Reardon:  Well,  let  me  say  this.  A  captive — a  convict  or  antici- 
pated convict — will  claim,  "I  wouldn't  do  this  and  I  wouldn't  do  that." 
You  have  to  take  it  with  a  great  deal  of  caution.  Remember  the  loaded 
gun  and  the  unloaded  gun  comes  into  the  degrees  of  burglary  and 
robbery  and  various  felonies.  It  comes  in,  to  some  extent,  on  1203  of 
the  Penal  Code.  This  thing — is  it  a  dangerous  weapon  or  is  it  a  deadly 
weapon ;  you  run  into  many  facets.  But  I  say  this,  Senator :  It  is  my 
guess  that  if  you  did  abolish  capital  punishment  that  those  cons  or 
anticipated  convicts  down  there  will  say,  "Th(»  i-easoii  I  didn't  shoot,  I 
didn't  want  to  get  life  imprisonment  without  the  possibility  of  parole." 
The  answer  would  have  been  the  same.  They  didn't  want  to  anticipate 
the  highest  penalty. 

Senator  Holmdahl:  Chief,  you  recall  that  these  particular  individ- 
uals, numbering  1:],  had  committed  robberies  or  kidnapings  involving  28 
citizens,  and  the  recitation  on  the  report  states  that  they  explained  the 
use  of  ineffective  or  empty  guns  on  the  basis  that  they  did  not  want  to 
take  the  chance  of  killing  someone  and  getting  the  gas  chamber.  That 
was  their  given  reason.  I  gather  your  suggestion  is  that  w^e  should  take 
a  chance  on  risking  the  lives  of  people,  comparable  to  these  28,  on  the 
chance  that  maybe  these  same  people  will  be  deterred  by  life  imprison- 
ment instead. 

Mr.  Reardon:  The  answer  to  that,  Senator,  are  the  surveys  on  the 
states  that  show  you'll  be  just  as  well  off  without  capital  punishment 
as  you  are  with  it. 

Senator  Holmdahl:  One  other  question,  sir,  if  I  might.  Senator 
Fisher  asked  you  the  proportion  of  husband  and  wife  homicides,  and  I 
believe  you  answered  60  percent? 

Mr.  Reardon :  That  was  a  guess. 

Senator  Holmdahl:  We're  talking  here  about  capital  offenses,  which 
is  a  lot  more  narrow  than  homicides,  isn't  that  correct? 

Mr.  Reardon:  Oh,  homicide  may  be  legal  or  illegal,  or  self-defense — 
homicides  go  into  all  ramifications. 

Senator  Holmdahl:  Do  you  have  any  idea  what  the  percentage 
would  be  of  husband  and  wife  situations  in  the  cases  of  capital  offenses 
only? 

Mr.  Reardon:  I  don't  know,  except  they  go  into  homicide  and  they 
go  into  willful,  malicious  aspects,  in  other  words,  this  willfulness  in 
homicide  can  hap])en,  as  the  codes  say,  and  the  philosophers,  with  the 
twinkling  of  an  eye,  and  in  all  probability  there  is  willful  and  delib- 
erate killing  in  many  of  these  cases.  But,  due  to  the  fact  that  they're 
emotional,  it  would  be  hard  for  me  to  lay  the  extreme  penalty  on  a 
wife  because  she  attempted  to  chastise  her  husband  rather  harshly. 

Chairman  Regan:  Thank  you.  Senator  Farr. 
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Senator  Farr:  Our  next  witness  is  the  former  chief  of  police  of  the 
City  of  Minneapolis.  He  is  now  the  Director  of  Adult  Correction  for 
the  State  of  Minnesota  and  is  the  former  chairman  of  the  Minnesota 
Parole  Board.  Call  ]\Ir.  Tom  R.  Jones.  I  would  like  to  point  out  that 
in  the  State  of  Minnesota  they  have  no  capital  punishment. 

Senator  McAteer :  Mr.  Chairman. 

Chairman  Regan:  Senator  McAteer. 

Senator  McAteer:  Mr.  Jones,  Senator  Farr's  introduction  said  that 
you  are  presently — today — the  director  of  something  in  Minnesota — 
what  was  the  exact  title,  sir  ? 

Mr.  Jones :  I  'm  Chairman  and  Director  of  the  State  Board  of  Parole 
and  Probation.  I'm  Chairman  of  the  State  Board  of  Parole  and  Director 
of  the  Department  of  Parole  and  Probation,  Adult. 

Senator  McAteer :  Yes,  sir.  Now  how  did  you  get  here,  Mr.  Jones  ? 

Mr.  Jones :  By  train. 

Senator  McAteer:  Who  paid  for  your  transportation? 

Mr.  Jones :  I  paid  for  it  myself  at  this  point. 

Senator  McAteer :  Are  you  going  to  be  reimbursed  ? 

Mr.  Jones :  I  'm  hoping  so. 

Senator  McAteer :  By  whom  ? 

Mr.  Jones :  By  the  State  of  California. 

Senator  McAteer :  From  what  fund,  do  you  know  ? 

Mr.  Jones :  I  haven 't  the  slightest  idea.  ' 

Senator  McAteer :  Who  told  you  you  were  going  to  be  reimbursed  ? 

Senator  Farr:  Mr.  Jones  is  here  at  the  invitation  of  the  Governor's 
office. 

Senator  McAteer:  Oh,  the  Governor  is  gohig  to  pay  for  it.  Good. 
From  his  own  funds,  I  hope. 

Mr.  Jones :  To  carry  that  a  little  further,  Senator,  I  was  invited  just 
about  two  days  ago  and  had  no  idea  of  anything  about  this  before  I 
was  invited.  I  have  never  met  anybody  from  this  committee.  I've  never 
met  the  Governor  or  anybody  associated  with  this  particular  subject. 
In  fact,  I  wasn  't  even  asked  whether  or  not  I  was  for  or  against  capital 
punishment  when  I  came  down  here. 

Senator  McAteer:  Well,  I'm  sure  we're  delighted,  but  you  couldn't 
be  for  it  in  Minnesota,  could  j^ou,  and  have  the  job  j'ou  have  ?  I  was  just 
wondering  if  the  lobby  was  using  state  money,  and  I  was  just  wonder- 
ing under  what  pretext  they  were. 

Mr.  Jones:  Well  this,  of  course,  is  no  concern  of  mine  as  long  as  I 
get  mine  back,  I  hope. 

Senator  McAteer:  Now  I  certainly  want  to  remove  any  doubt  about 
any  criticism  being  directed  at  you,  Mr.  Jones.  Again,  I  say,  I  know  I 
speak  for  the  committee.  We're  delighted  to  have  you  in  California. 

Mr.  Jones:  Minnesota  has  been  an  abolition  state  since  1911.  I  spent 
20  years  on  the  Minneapolis  Police  Department,  seven  years  as  its  chief 
of  police  and  then  four  years  in  my  present  position.  I  was  invited  here 
because  of  my  close  association  with  crime  and  criminals  over  that  24- 
year  period.  And  I  was  invited  to  give  my  opinions,  my  personal  opin- 
ions, as  to  whether  or  not  capital  punishment  has  a  deterring  effect  on 
homicide.  It  is  my  opinion  that  capital  punishment  does  not  have  a 
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deterring  effect  on  homicide.  I  am  of  the  opinion  that  most,  or  the  great 
majority  of  homicides,  are  impulsive  acts  in  which  the  individual  who 
commits  the  offense  gives  no  thought  to  the  consequences  of  his  act. 
There  has  been  some  suggestion  since  I  have  been  here  in  Sacramento 
that  some  people  are  afraid  that  a  lot  of  murderers  will  be  turned  loose 
on  the  street  unless  there  is  capital  punishment.  I  might  give  you  the  ad- 
vantage of  some  experience  that  we've  had  in  Minnesota.  We  have  re- 
leased 17  lifers  in  the  last  10  years.  Of  those  17  lifers,  only  one  has 
been  returned  to  the  institution  for  violation  of  his  parole,  and  that 
was  for  drinking  and  failing  to  submit  his  monthly  reports.  He  was 
brought  back  and  kept  a  year  and  re-released.  T  would  also  like  to 
suggest  that  in  Minnesota  we  have  had  the  experience  of  having  our 
homicide  rate  drop  from  a  point  of  2.3  per  hundred  thousand  popula- 
tion in  1933  to  .8  in  1951.  At  the  present  time  our  homicide  rate 
is  approximately  one-half  what  it  was  25  years  ago.  The  state  has  been 
an  abolition  state  for  approximately  50  years,  so  naturally  I  cannot  talk 
about  what  the  experience  was  before  that  time.  But  this  has  been  the 
experience  of  Minnesota  a.s  an  abolition  state.  That  concludes  my  testi- 
mony. Those  are  my  opinions. 

Chairman  Regan :  Senator  Fisher  ? 

Senator  Fisher:  IMr.  Jones,  have  you  had  any  difficulties  with  regard 
to  assaults  on  guards  in  your  penal  institutions  in  ]\Iinnesota  that  you 
w'ould  relate  one  way  or  another  to  the  question  of  capital  punishment 
— or  any  other  punishment  for  that  matter  ? 

Mr.  Jones:  There  is  a  witness  following  me.  Senator,  who  will  be 
able  to  answer  that  much  better  than  T,  but  in  my  experience  of  four 
years  at  the  prison  in  this  work,  I  do  not  remember  any  serious  assaults 
on  any  guards  during  that  four  year  period.  However,  Warden  Rigg 
from  Stillwater  will  be  able  to  answer  your  question  much  more 
thoroughly. 

Senator  Fisher:  Well  he's  from  Wisconsin  and  you're  from  Minne- 
sota. 

Mr.  Jones:  No,  no.  He  is  with  Stillwater,  Minnesota.  Stillwater 
Penitentiary. 

Senator  Fisher:  Thank  you. 

Chairman  Regan:  Senator  Richards. 

Senator  Richards :  Mr.  Jones,  after  nearly  50  years  of  existing  with- 
out capital  punishment  in  Minnesota,  is  it  your  observation  that  there 
is  any  substantial  body  of.  opinion  within  the  citizenry  in  Minnesota 
that  wants  to  revert,  or  go  back,  to  capital  punishment  now? 

Mr.  Jones:  In  1919  and  1920  there  were  efforts  to  return  capital 
punisliment  to  Minnesota.  They  both  lost  because  there  were  not  suf- 
ficient people  in  favor  of  it. 

Senator  Richards:  And  is  it  your  opinion  that  that  is  the  status 
today,  as  well  1 

Mr.  Jones :  T  would  say  very  definitely  so. 

Chairman  Regan :  Mr.  Jones,  I  have  a  question.  In  your  experience, 
do  those  who  are  committed  to  your  penitentiaries,  without  possibility 
of  parole,  all  become  docile  prisoners? 

Mr.  Jones:  I  would  say  that  the  lifer  prisoner  at  Stillwater  Peniten- 
tiary is  the  best  prisoner  that  they  have  in  the  institution. 
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Chairman  Regan:  Notwithstanding  the  nature  of  the  action  that 
brought  him  there  ? 

Mr.  Jones :  That  is  correct. 

Chairman  Regan:  Do  you  get  any  murderers  who  were  considered 
to  be  depraved  murderers? 

Mr.  Jones:  Yes,  we  do.  I  think  Minnesota  is  fortunate  in  this  re- 
spect. When  we  have  prisoners  who  are  so-called  depraved,  or  who 
have  mental  aberrations,  they  are  sent  to  St.  Peter's  Hospital  for  the 
dangerously  insane. 

Chairman  Regan :  Even  though  they're  not  insane  ? 

Mr.  Jones :  I'm  talking  about  the  person  who  is  mentally  sick. 

Chairman  Regan:  Well  now,  let's  be  sure  about  that.  Do  you  have 
anyone  in  your  prison  who  would  be  considered  to  have  committed  a 
crime,  say  a  heinous  crime,  resulting  in  the  murder  of  a  human  being, 
that  by  reason  of  his  depravity  or  his  present  condition  after  being 
sent  to  the  prison  has  to  be  isolated  from  the  rest  of  the  prisoners? 

Mr.  Jones :  I  know  of  no  such  prisoners  at  Stillwater  at  the  present 
time.  I  do  know  of  prisoners  in  Minnesota  whom  I  would  never 
release  because  of  this  very  fact. 

Chairman  Regan :  Do  you  find  that  you  can  allow  them  at  all  times 
to  associate  with  the  other  prisoners  and  have  free  access  as  far  as 
guards  are  concerned? 

Mr.  Jones:  I  think  this  is  so,  but  Warden  Rigg  will  be  able  to 
answer  that  much  better  than  I. 

Chairman  Regan :  The  point  I'm  making  is — and  I  can  ask  that,  too 
— do  you  have  any  occasion  in  which  you  find  that  you  must  isolate 
one  of  those  prisoners  without  sending  him  to  an  institution  for  the 
mentally  ill? 

Mr.  Jones:  Yes.  Incidentally,  we  have  just  reviewed  all  of  the  lifer 
cases  because  of  a  change  in  the  Minnesota  law.  Prior  to  this  time 
the  Pardon  Board  had  to  approve  unanimously  any  release  on  parole, 
and  they  do  not  now.  So,  we  have  reviewed  all  of  our  lifer  cases  in 
Minnesota,  and  I  remember  reading  certain  cases  where — during  the 
first  few  years  of  their  incarceration — they  had  to  be  kept  in  isola- 
tion or  they  had  to  be  kept  in  a  segregation  cell  because  of  their 
activities. 

Chairman  Regan:  Can  you  describe  the  isolation  itself — the  place 
in  which  this  prisoner  would  be  kept  and  the  manner  in  which  he 
would  be  approached  by  officials  of  the  prison? 

Mr.  Jones:  The  segregation  part  of  the  prison  is  a  place  where  a 
prisoner  is  not  allowed  to  go  to  work.  He  is  fed  in  his  cell.  He  is 
kept  isolated  from  the  general  population. 

Chairman  Regan :  In  other  effects  he  is  completely  isolated  ? 

Mr.  Jones :  That  is  correct. 

Chairman  Regan :  What  happens  to  him  if  he  goes  into  a  rage? 

Mr.  Jones:  Well,  if  he  needs  medical  treatment,  they  call  a  doctor 
and  give  him  a  tranquilizer. 

Chairman  Regan:  Wouldn't  you  say  that  he's  probably  vegetating 
for  those  years? 

Mr.  Jones :  Yes,  he  is. 
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Chairman  Regan:  Well,  may  I  ask  yon  this  cjuestion?  In  your 
opinion,  assiiniing  that  is  true  and  yon  have  a  vegfetatinf?  human 
heinpr,  then  is  that  better  than  capital  punishment?  Especially  to  one 
wlio  lias  coininitted,  say,  a  lieinous  crime  against  society?  Where  he's 
a  depraved  human  beiiip:? 

Mr.  Jones:  I  know  of  no  life  prisoner  who  has  stayed  so  long  in 
segregation  that  this  would  be  true. 

Chairman  Regan:  You  said  a  number  of  years,  did  you  not? 

Mr.  Jones:  Warden  Rigg  can  answer  you  on  the  exact  time,  I'm 
sure. 

Chairman  Regan:  All  right.  Tliank  you.  Senator  Fisher. 

Senator  Fisher:  Mr.  Jones,  in  tlie  cases  that  you  have  alluded  to, 
you  say  there  Avere  several  of  tliem  that  you  did  review.  In  all  those 
eases,  or  in  most  of  those  cases,  was  tliere  eventual  improvement  in 
those  individuals,  and  were  tliey  put  back  in  the  general  population 
of  the  prison? 

Mr.  Jones :  Yes,  there  was. 

Senator  Fisher:  And  to  that  extent  there  was  some  rehabilitation, 
even  thongli  you  di(h)'t  put  them  out  into  society. 

Mr.  Jones :  I  would  say  so,  yes. 

Senator  Fisher:  Redemption,  in  short. 

Mr.  Jones:  What's  that? 

Senator  Fisher:  There  was  the  possibility  of  redemption  which 
would  not  have  occurred  if  they  had  been  executed. 

Mr.  Jones:  That  is  correct. 

Senator  Fisher :  Thank  you. 

Chairman  Regan:  Senator  Shaw. 

Senator  Shaw:  T  tliink  we  should  ask  you,  although  it's  not  en- 
tirelj^  relevant,  for  a  short  account  as  to  how  you  got  this  amazing 
reduction  of  homicides.  How  do  you  account  for  that  in  your  state? 

Mr.  Jones:  I'm  afraid  I  can't  answer  that  definitely,  Senator.  I 
think  all  of  us  who  are  associated  with  the  study  of  crime  realize  that 
there  are  many,  many  factors  that  go  into  the  making  of  the  criminal 
and  the  criminal  rates  in  any  particular  section  of  the  countr3^  Fm 
talking  about  the  cultural  factors,  the  economic  factors,  these  differ- 
ent things  that  go  into  the  making  of  the  crime  picture  in  any  certain 
community.  Minnesota  is  in  a  very  advantageous  position  because  it's 
an  agricultural  state  primarily.  The  people  there  are  not  the  type  of 
people  who  commit  crime.. For  example,  the  average  police  protection 
for  cities  of  500,000  population,  1  believe,  is  about  2.3  or  2.4  per 
thousand.  Minneapolis  has  just  over  one.  We  don't  need  2.3.  We  need 
about  1.5. 

Senator  Shaw:  How  many  homicides  do  yon  have  per  year? 

Mr.  Jones:  I  think  JMinneapolis,  at  the  present  time,  is  running 
about  five  or  six  per  year. 

Senator  Shaw:  IIow  large  is  Minneapolis? 

Mr.  Jones:  About  550,000.  The  metropolitan  area  is  a  little  over  a 
million.  ' 

Chairman  Regan:  Senator  McAteer. 

Senator  McAteer:  1  didn't  quite  follow  all  of  those  statistics.  Is 
there  such  a  thing  as  a  rate-of-crime  incident  figure  which  is  published 
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annually  for  all  states  which  embodies  homicides,  burglaries,  robberies, 
and  so  forth  ? 

Mr.  Jones:  The  F.B.I.  Uniform  Crime  Report  publishes  this  for  the 
United  States,  by  cities  and  by  territories. 

Senator  McAteer:  It's  given  by  state,  is  it? 

Mr.  Jones :    Yes,  it  is. 

Senator  McAteer :  Where  does  Minnesota  figure  in  the  crime  incident 
rate  that's  put  out  by  the  F.B.I.  ? 

Mr.  Jones:  I  can't  tell  you  the  exact  standing  because  I've  been 
away  from  it  for  four  years,  but  it's  a  very  low  rate.  We're  in  a  very 
good  spot  compared  to  the  rest  of  the  country. 

Senator  McAteer:  Do  you  know  where  California  is,  by  chance? 

Mr.  Jones :  No,  I  do  not. 

Senator  McAteer :  Thank  you  very  much. 

Chairman  Regan:  Mr.  Jones,  I  was  interested  in  the  import  of  your 
statement  that  the  background  of  the  people  of  your  state  is  such  that 
they  don't  commit  the  kind  of  depraved  crimes  you  will  find  in  the 
more  industrialized  areas.  Would  your  feeling  be  the  same  if  there 
came  into  your  state  the  influx  of  crime,  criminals  and  hoodlums,  who 
are  to  be  found  in  areas  such  as  Los  Angeles  and  New  York,  and  who 
are  the  perpetrators  of  heinous  crimes.  Would  you  feel,  under  such 
circumstances,  that  the  depraved  individual  should  be  treated  the  same 
as  the  perpetrator  of  a  homicide,  who  with  a  good  background  commits 
a  crime  of  passion  1  Would  you  feel  that  such  individuals  should  be  put 
to  death,  or,  would  you  give  such  a  person  the  same  treatment  ? 

Mr.  Jones :  Yes,  I  would.  I  feel  this  is  one  of  the  weak  points  of  cap- 
ital punishment — the  inequality  of  treatment  of  people  in  various  sec- 
tions. I  believe  that  all  humans  should  be  treated  the  same,  taking  the 
same  factors  into  consideration. 

Chairman  Regan :  Senator  Beard. 

Senator  Beard:  Mr.  Jones,  you  have  stated  that  there  has  been  a 
marked  reduction  in  homicides  in  your  state.  Now,  have  you  any  com- 
parable figure  for  other  class-one  crimes — other  than  homicides — be- 
tween 1931  and  today  ?  Has  there  been  an  increase  or  a  decrease  ? 

Mr.  Jones:  We've  had  a  decrease  all  down  the  line. 

Chairman  Regan:  Thank  you,  Mr.  Jones.  Senator  Farr,  may  I  state 
that  according  to  the  information  that  we  gave  to  the  opponents  and 
proponents,  we  are  willing  to  stay  until  midnight,  which  would  mean 
taking  time  for  lunch,  dinner  and  an  appearance  in  the  Senate.  That 
would  give  about  10  hours. 

Senator  Farr:  We  hope  not  to  keep  you  that  long.  Senator. 

Chairman  Regan :  What  I  'm  saying  is  that  I  would  like  to  see  if  you 
couldn  't  confine  your  presentation  to  five  hours. 

Senator  Farr:  We  have  a  very  brief  statement,  which  I'm  going  to 
ask  Dr.  A.  Lamont  Smith,  Secretary  of  the  Board  of  Corrections,  to 
explain.  We  have  had  some  question  here  about  what  is  the  national 
picture  with  respect  to  murder  and  executions,  and  we  have  something 
here  which  I  think  is  very  revealing  in  the  way  of  some  charts.  Dr. 
Smith. 

Chairman  Regan :  Dr.  Smith,  will  you  take  the  stand  ? 
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The  chart  entitled  "State  Murder  Rate"  shows  the  murder  rates  for 
the  various  states,  computed  on  the  basis  of  the  annual  average  for  the 
10-year  period  1948-1957.  The  annual  average  population  was  estab- 
lished in  each  state  as  halfway  between  the  Bureau  of  Census  estimates 
published  for  the  years  1948  and  1957.  The  number  of  murders  was 
established  from  the  annual  issue  of  Uniform  Crime  Reports  (Table  26) 
giving  the  number  of  murders  reported  from  city  areas  in  each  state. 
This  number  was  expanded  to  an  estimate  of  the  number  of  murders  in 
the  state  each  year  by  assuming  the  rates  of  murder  for  the  population 
covered  in  the  urban  areas  to  be  equivalent  to  those  for  the  total  pop- 
ulation of  the  state. 

With  small  numbers,  the  number  of  murders  in  a  given  state  in  any 
one  year  might  vary  considerably  from  the  normal  trend.  By  using  the 
annual  average  for  a  lO-j^ear  period,  presumably  the  data  are  more 
representative  of  a  normal  trend  of  murders  within  each  state. 

STATE   MURDER   RATE 

Average  Annual  Murder  and  Nonnegligent  Manslaughter  Offenses  by  State 

Showing  Annual  Rate  of  Murder  per  100,000  Population 

10~year  Period  1948-1957 

DEATH   PENALTY  STATES 

Average  number       Average  pop.       Murder  rate 

Northeast  annual  murders     (in  thousands)      per  100,000 

New  Hampshire 3  541  0.6 

Vermont    2  364  0.5 

Massachusetts    52  4,773  1.1 

Connecticut    35  2,124  1.6 

New   Jersey    119  5,137  2.3 

New  York 373  15,270  2.5 

Pennsylvania    341  10,614  8.2 

Central 

Ohio 356  8,578  4.2 

Indiana   177  4,164  4.2 

Illinois    497  9,094  5.5 

Iowa    31  2,635  1.2 

Missouri    287  4,035  7.1 

South  Dakota 6  642  1.0 

Nebraska 34  1,340  2.5 

Kansas    72  1,948  3.7 

South 

Delaware    19  376  5.0 

Maryland    183  2,595  7.0 

Virginia 332  3,543  9.4 

West  Virginia   88  1,936  4.6 

North   Carolina   463  4,154  11.4 

South   Carolina   197  2,168  9.1 

Georgia    567  3,522  16.1 

Florida    299  3,408  8.8 

Kentucky    288  2,933  9.8 

Tennessee    452  3,340  13.5 

Alabama    485  3,074  15.8 

Mississippi    ___^ 226  2,111  10.7 

Arkansas 159  1,796  8.8 

Louisiana    249  2,833  8.8 

Oklahoma    108  2,186  4.9 

Texas 824  8,377  9.8 
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DEATH   PENALTY  STATES-Continued 

Average  number       Aieraye  pop.       Murder  rate 
annual  murders       (in  thousands)       per  100,000 

West 

Montana    12  603  2.0 

Idaho - 18  599  3.0 

Wyoming 9  293  3.1 

Colorado    52  2,864  1.8 

New  Mexico 27  703  3.8 

Arizona   53  895  5.9 

Utah    14  752  1.9 

Nevada    14  211  6.6 

Washington    65  2,526  2.6 

Oregon 40  1,613  2.5 

California    395  12,173  3.2 

NONDEATH   PENALTY   STATES 

Maine    13  909  1.5 

Rhode  Island 10  821  1.2 

Michigan 267  6,940  3.9 

Wisconsin 44  3,561  1.2 

Minnesota 33  3,084  1.1 

North   Dakota   3  604  0.5 

TRENDS  IN  MURDER  RATES,  EXECUTION  RATES 
AND  RATIO  OF  EXECUTIONS  TO  MURDERS 

The  chart  entitled  "Trends  in  Murder  Rates"  shows  the  trends 
in  murder  rates,  execution  rates,  and  the  ratio  of  executions  to  mur- 
ders in  the  United  States,  1936-1958.  Three  separate  ratios  are  shown 
in  this  chart:  (a)  the  rate  of  murders  to  total  United  States  popula- 
tion; (b)  the  rate  of  executions  to  total  United  States  population;  and 
(c)  the  ratio  of  executions  to  the  number  of  murders  reported  for  the 
previous  year. 

Each  of  these  ratios  was  computed  to  demonstrate  the  changes  that 
have  occurred  from  year  to  year  that  were  not  due  to  changes  in  pop- 
ulation. Because  each  of  these  ratios  has  a  different  base  or  denomina- 
tor, it  is  not  easy  to  compare  the  trends  shown  by  each  on  an  ordinary 
chart. 

Plotting  these  values  on  a  chart  that  is  designed  to  show  whether 
certain  changes  in  rate  arc  similar  or  not  is  a  useful  method  of  con- 
verting the  different  bases  to  a  single  or  common  denominator.  The 
logarithmic  scale  of  this  chart  accomplishes  this  objective.  This  simply 
means  that  where  the  ratio'  of  murder  might  show  a  5  percent  decrease 
from  one  year  to  the  next,  and  the  ratio  of  executions  also  showed  a 
5  percent  decrease,  that  the  lines  or  curves  on  the  chart  representing 
the  two  rates  would  have  the  same  slope. 

Both  the  "B"  and  "C"  lines  on  the  chart  show  a  greater  reduction 
during  the  2.3-year  period  covered  than  does  the  curve  representing 
murder  rates  for  the  same  period.  IMurder  rates  show  a  substantial 
reduction,  but  the  other  two  ratios  have  decreased  even  faster. 

The  following  table  shows  the  actual  figures  in  terms  of  number  of 
murders,  population  of  the  United  States,  executions,  and  the  three 
rates  comput(Ml  from  these  data  that  are  the  basis  of  the  chart. 
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TRENDS  IN  MURDER  RATES,  EXECUTION  RATES 
AND  RATIO  OF  EXECUTIONS  TO  MURDERS 

UNITED  STATES   1936-1958 


B       EXECUTION    RATE   PER    1,000,000    U.S.  POP.    ^*"li^- 


A 


cry — *, 
f         \ 


fliiijT 


1936  1938 


A 

NO.  OF  MURDERS 

100,000 
TOTAL   POP. 


NO.  OF  EXECUTIONS 


NO  OF  MURDERS 
PREVIOUS    YEAR 


NO,  OF  EXECUTIONS 

1,000,000 
TOTAL   POP 


UNIFORM    CRIME    REPORTS 

NATIONAL    PRISONERS     STATISTICS     OF     EXECUTIONS 

UNITED    STATES    CENSUS     POPULATION    ESTIMATE 
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TRENDS   IN    MURDER   RATES 

Number  of  Murder  and  Nonnegligent  Manslaughters,  Population  of  United  States 

in  One  Hundred  Thousands,  and  Number  of  Executions 

1936-1958  Ratio  of 

Number  of  executions 

murders  and  Rate  to  100 

nonne(jU<ient  Population  per  murders  of 

Tear                vianslau(/h1er  *  100,000  ■f  Rate     Executions     million  previous  year 

1936 7,894  128.0  G.17  195  1.52 

1937 7,859  128.8  G.IO  147  1.14  1.86 

1938 7,438  129.8  5.73  190  1.4G  2.42 

1939 7,514  130.9  5.74  159  1.21  2.14 

1940 7,540  132.0  5.71  124  .94  1.65 

1941 7,562  133.1  5.68  123  .92  1.63 

1942 7,569  133.8  5.66  147  1.10  1.94 

1943 6,517  134.2  4.86  131  .98  1.73 

1944 6,552  132.9  4.93  120  .90  1.84 

1945 6,847  132.5  5.17  117  .88  1.79 

1946 8,442  140.1  6.03  131  .94  1.91 

1947 7,760  143.4  5.41  152  1.00  1.80 

1948 7,620  146.1  5.22  119  .81  1.53 

1949 6,990  148.7  4.70  119  .80  1.56 

1950 7,020  151.2  4.64              82  .54  1.17 

1951 6,820  153.4  4.45  105  .68  1.50 

1952 7,210  155.8  4.63  .83  .53  1.21 

1953 7,120  157.2  4.53              62  .39  .86 

1954 6,850  161.2  4.25              81  .50  1.14 

1955 6,850  164.3  4.17              76  .46  1.11 

1956 -    6,970  167.3  4.17              65  .39  .95 

1957 6,920  170.3  4.00              65  .38  .93 

1958 7,230  173.3  4.17              48  .28  .69 

*  Unifoini  Crime  Reports, 
t  United  States  IJureau   of   Census. 
National  Prisoner  Statistics — Executions. 


Tlie  chart  entitled  "State  Murder  Rate"  shoAvs  a  murder  rate  for 
each  of  the  various  states,  computed  on  the  basis  of  tlie  annual  average 
for  the  11-yoar  period  1948-1958,  inclusive.  For  a  1948-1957  map,  pre- 
viously released,  the  annual  average  for  1948-1957  population  was 
established  in  each  state  as  halfway  between  the  Bureau  of  Census 
estimates  published  for  the  years  1948  and  1957.  The  number  of  mur- 
ders was  established  from  the  annual  issues  of  Uniform  Crime  Reports 
giving  the  number  of  murders  and  nonnegligent  manslaughters  re- 
ported from  city  areas  in  each  state,  in  each  j^ear.  This  number  was 
expanded  to  an  estimate  of  the  number  of  murders  in  the  state  each 
3'^ear  by  assuming  the  rates  of  murder  for  the  population  covered  in 
the  urban  areas  to  be  equivalent  to  those  for  the  total  population  of 
the  state.  Subsequently,  to  update  tlie  map,  10-year  averages  were  ex- 
panded to  10-year  rounded  totals,  e.stimates  for  the  11th  year  added, 
and  11 -year  averages  computed. 

With  small  nnmbers,  the  number  of  murders  in  a  given  state  in 
any  one  year  might  vary  considerably  from  the  normal  trend.  B}'^  using 
the  annual  average  for  an  11-ycar  period,  presumably  the  data  are 
more  representative  of  a  normal  trend  of  murders  within  each  state. 

The  chart  entitled  «" Trends  in  Murder  Rates"  shows  the  trends  in 
murder  rates,  execution  rates,  and  the  ratio  of  executions  to  murders 
iii  the  United  States.  Three  separate  ratios  are  shown  in  this  chart: 

(a)  the  rate  of  murders  to  total  United  States  population  (1936-1958)  ; 

(b)  the  rate  of  executions  to  total  United  States  population;  and  (c) 
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the  ratio  of  executions  to  the  number  of  murders  reported  for  the  pre- 
vious year  (1936-1959). 

Each  of  these  ratios  was  computed  to  demonstrate  the  changes  that 
have  occurred  from  year  to  year  that  were  not  due  to  changes  in  popu- 
lation. Because  each  of  these  ratios  has  a  different  base  or  denominator, 
it  is  not  easy  to  compare  the  trends  shown  by  each  on  an  ordinary 
chart. 

Plotting  these  values  on  a  chart  that  is  designed  to  show  whether 
certain  changes  in  rate  are  similar  or  not  is  a  useful  method  of  con- 
verting the  different  bases  to  a  single  or  common  denominator.  The 
logarithmic  scale  of  this  chart  accomplishes  this  objective.  This  simply 
means  that  where  the  ratio  of  murder  might  show  a  5  percent  decrease 
from  one  year  to  the  next,  and  the  ratio  of  executions  also  showed  a 
5  percent  decrease,  that  the  lines  or  curves  on  the  chart  representing 
the  two  rates  would  have  the  same  slope. 

Both  the  "B"  and  "C"  lines  on  the  chart  show  a  greater  reduction 
during  the  24-year  period  covered  than  does  the  curve  representing 
murder  rates  for  the  same  period.  Murder  rates  show  a  substantial 
reduction,  but  the  other  two  ratios  have  decreased  even  faster. 

The  following  table  shows  the  actual  figures  in  terms  of  number  of 
murders,  population  of  the  United  States,  executions,  and  the  three 
rates  computed  from  these  data  that  are  the  basis  of  the  chart. 

TRENDS    IN   MURDER    RATES 

Number  of  Murders  and  Nonnegligent  Manslaughters  per  One  Hundred  Thousand 

Population  of  the  United  States,  and  Number  of  Executions,  1936-1959  * 

.  Ratio  of 

Number  of  executions 

murders  and                                              Number  Bate            to  100 

nonnegligent  Population  Rate  per          of  per        murders  of 

Year                      manslaughter  per  100,000   100,000    executions  million  previous  year 

1936   7,894             128.0             6.17             19.5  1.52 

1937   7,859             128.8             6.10             147  1.14             1.86 

1938   7,438             129.8             5.73             190  1.46             2.42 

1939   7,514             130.9             5.74             159  1.21             2.14 

1940 7,540             132.0             5.71             124  .94             1.65 

1941  7,562  133.1  5.68  123  .92  1.63 

1942  7,569  133.8  5.66  147  1.10  1.94 

1943  6,517  134.2  4.86  131  .98  1.73 

1944  6,552  132.9  4.93  120  .90  1.84 

1945  6,847  132.5  5.17  117  .88  1.79 

1946  8,442  140.1  6.03  131  .94  1.91 

1947  7,760  143.4  5.41  152  1.06  1.80 

1948  7,620  146.1  5.22  119  .81  1.53 

1949  6,990  148.7  4.70  119  .80  1.56 

1950  7,020  151.2  4.64  82  .54  1.17 

1951  6,820  153.4  4.45  105  .68  1.50 

1952  7,210  155.8  4.63  83  .53  1.21 

1953  7,120  157.2  4.53  62  .39  .86 

1954  6,850  161.2  4.25  81  .50  1.14 

1955  6,850  164.3  4.17  76  .46  1.11 

1956  6,970  167.3  4.17  65  .39  .95 

1957  6,920  170.3  4.00  65  .38  .93 

1958  7,230  173.3  4.17  48  .28  .69 

1959 - -  176.4  -  49  .28  .68 

*  1959  data  for  number  of  murders  not  available. 

SOURCES: 

Uniform  Crime  Reports,  FBI. 
.    United  States  Bureau  of  Census. 

National  Prisoner  Statistics — ^Executions.  ... 

March  11,  1960 
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STATE   MURDER   RATE 

Average  Annual  Murder  and  Nonnegligent  Manslaughter  Offenses  by  State 

Showing  Annual  Rate  of  Murder  per  100,000  Population 

11-Year  Period  1948-1958 

Average 
Average  numher      population  Murder  rate 

State  annual  murders   (in  thousands)        per  100,000 

DEATH   PENALTY  STATES 

Northeast 

New  Hampshire 3  545  0.6 

Vermout    3  365  0.8 

Massachusetts    54  4,781  1.1 

Connecticut     35  2,141  1.6 

New   Jersey   120  5,193  2.8 

New  Yorlv 381  15,357  2.5 

Pennsylvania    336  10,658  3.2 

Central 

Ohio 350  8,648  4.1 

Indiana   173  4,202  4.1 

Illinois 488  9,166  5.3 

Iowa    32  2,652  1.2 

Missouri    280  4,056  6.9 

South  Dakota 6  647  0.9 

Nebraska 35  1,351  2.6 

Kansas    71  1,963  3.6 

South 

Maryland    181  2,628  6.9 

Virginia 333  3,579  9.8 

West  Virginia 89  1,939  4.6 

North    Carolina    460  4,190  11.0 

South   Carolina   202  2,189  9.2 

Georgia    563           *  3,.549  15.9 

Florida    319  3,502  9.1 

Kentucky     277  2,946  9.4 

Tennessee    438  3,352  13.1 

Alabama    479  3,086  15.5 

Mississippi    219  2,118  10.3 

Arkansas 160  1,793  8.9 

Louisiana    243  2,858  8.5 

Oklahoma    119  2,195  5.4 

Texas 825  8,468  9.7 

West 

Montana    12  611  2.0 

Idaho 18  605  3.0 

Wyoming    9  295  3.1 

Colorado    54  2,759  2.0 

New  Mexico 28  716  3.9 

Arizona    55  917  6.0 

Utah    14  762  1.8 

Nevada    15  216  6.9 

Washington    63  2,548  2.5 

Oregon 40  1,628  2.5 

California    407  12,370  3.3 

NONDEATH   PENALTY  STATES 

Maine     14  913  1.5 

Rhode  Island 10  826  1.2 

Delaware 19  383  5.0 

Michigan : ^ 265  7,024  8.8 

Wisconsin   43  3,595  1.2 

Minnesota 33  3,110  1.1 

North   Dakota    3  608  0.5 
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TRENDS  IN  MURDER  RATES,  EXECUTION  RATES 

AND  RATIO  OF  EXECUTIONS  OF  MURDERERS 

UNITED  STATES  1936-1959 


1.0 
08 


V  \ 


ya — <!* 


C         RATIO     OF     EXECUTIONS 

TO    100    MURDERS    REPORTED 
FOR    PREVIOUS    YEAR 


B^       EXECUTION    RATE   PER    1,000,000    US    POP.    -****ll^ 


'**w»r 


A 

NO.  OF  MURDERS 

100,000 
TOTAL   POP. 


1946                             1950 

1954                              19 

YEAR 

c 

B 

NO  OF  EXECUTIONS 

RATE  = 

NO  OF  EXECUTIONS 

NO  OF  MURDERS 
PREVIOUS    YEAR 

1,000,000 
TOTAL   POP 

UNIFORM    CRIME   REPORTS 

NATIONAL    PRISONERS    STATISTICS     OF     EXECUTIONS 
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Dr.  Smith:  Senator,  members  of  the  committee,  the  chart  which  you 
see  has  been  recomputed  to  reflect  the  experience,  nationwide,  of 'the 
nonnegligent  murder  rate.  The  material  which  you  received  last  year, 
which  was  distributed  and  made  available  last  vear,  and  which  you  have 
before  you,  is  this  set.  The  changes  that  have  been  made  in  the  chart 
to  my  left  reflect  that  Delaware  in  1958  became  an  abolition  state.  It 
also  notes  that  Alaska  and  Hawaii  are  abolition  states,  making  a  total  of 
nnie.  The  only  change  in  the  national  picture  in  the  murder  rates  be- 
tween the  one  that  you  have  before  you  and  the  one  to  my  left  is  in  the 
State  of  Colorado,  in  wliich  the  annual  murder  rate  increased  from  the 
zero  to  one  classification  to  the  two  to  three  classification.  That  is  an 
upward  movement.  That's  the  only  change  in  the  shading  of  the  map 
between  the  years  before  you— 1948  to  1957  inclusive— and  the  current 


ABOLISHMENT  OF  DEATH   PENALTY  47 

one,  which  covers  the  years  1948  to  1958  inclusive.  That's  an  11-year 
period.  I  have  here  for  members  of  the  committee  copies  of  this  revised 
map— which  the  sergeant  is  passing  to  you.  You  now  have  before  you 
the  technical  explanation  of  how  these  are  derived,  and  I've  explained 
the  map  reflects  the  murder  rates,  the  annual  average  of  the  11-year 
period.  Circled  in  heavy  outline — with  numbers  in  the  center  of  each — 
are  the  states  that  have  abolished  capital  punishment  and  the  j^ear  that 
it  was  abolished,  adding  the  states  of  Hawaii  and  of  Alaska. 

Chairman  Regan :  Question  ?  Senator  Holmdahl. 

Senator  Holmdahl :  Dr.  Smith,  looking  at  the  1948  to  1959  map  with 
its  reference  to — looks  like  seven  states — which  ones  would  you  say  are 
comparable,  in  terms  of  industrialization,  economic  factors,  racial  com- 
position and  so  on,  with  California  ? 

Dr.  Smith:  Well,  Senator,  the  state  murder  rates  are  related  to  popu- 
lation, and  the  question  was  asked  the  previous  witness.  California  has 
a  murder  rate  per  100,000  of  the  state  population  of  3.2.  Minnesota 
has  a  murder  rate  of  1.1.  I  mean,  now,  this  is  basis  on  population. 

Senator  Holmdahl:  Doctor,  I'd  like  you  to  tell  me  which  of  these 
seven  states  that  are  mentioned  on  the  map  are  comparable  in  terms  of 
general  population  characteristics  with  California. 

Dr.  Smith:  Well,  I  would  assume  that  Illinois,  Ohio  and  New  York 
are. 

Senator  Holmdahl :  New  York  has  abolished  capital  punishment  ? 

Dr.  Smith :  Oh,  I  'm  sorry.  I  was  naming  states  that  were  comparable 
to  this  state  as  to  characteristics. 

Senator  Holmdahl:  Out  of  the  seven  that  are  mentioned  here,  so  that 
we  know  if  we  're  comparing  likes. 

Dr.  Smith:  ]\Iiehigan,  perhaps.  Detroit  is  a  large  urban  area. 

Senator  Holmdahl:  And  had  the  same  rate  of  capital  crimes  that  we 
do? 

Dr.  Smith:  Michigan  has  a  rate  of  3.9.  Yes,  sir. 

Senator  Holmdahl:  Thank  you. 

Dr.  Smith:  The  map  is  to  reflect  population  rates.  It  doesn't  attempt 
to  reflect  the  economic  activity. 

Senator  Holmdahl:  There's  obviously  a  lot  of  difference  between 
North  Dakota,  for  example,  and  California,  isn't  there? 

Dr.  Smith :  Yes,  sir. 

Chairman  Regan :  Senator  Grunsky. 

Senator  Grunsky :  A  point  on  interpreting  these  statistics  in  the  dia- 
gram. Am  I  not  correct,  that  the  states  which  have  abolished  capital 
punishment  probably  abolished  it  because  of  their  low  crime  rate  and 
the  fact  that  they  don't  have  the  problems,  and  the  states  which  have 
retained  capital  punishment,  that  have  the  high  crime  rate,  are  related 
for  that  reason?  In  other  words,  it  hasn't  been  the  abolition  of  capital 
punishment  which  has  reduced  the  crime  rate.  It  was  the  existing  lack 
of  a  problem  and  a  reduced  crime  rate  which  created  a  climate  wherein 
the  abolition  of  capital  punishment  was  consistent  with  their  whole 
social,  moral,  religious  and  general  social  conduct. 

Dr.  Smith:  Senator,  there  are  a  number  of  reasons  I  suppose  why 
capital  punishment  is  abolished.  The  most  recent  one,  Delaware,  as  you 
can  see  from  the  chart,  had  a  murder  rate  of  five  per  hundred  thousand 
and  they  abolished  it.  And  in  Thorsten  Sellin's  recent  report  to  the 
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Model  Penal  Code  Coimnittoc,  American  Law  Tiistitute,  he  has  a  foot- 
note reference  to  law  enforecment  in  Delaware  in  wliieh  they  stated  that 
sinee  abolition  the.V  have  not  had  an  increase.  I  mean,  I  simply  give  this 
to  you  as  interjiretation  of  the  material  that's  before  you. 

Senator  Grunsky:  But  they  have  had  no  reduction  either. 

Dr.  Smith:  Xo,  sii-,  aecordin<r  to  Sellin's  quotation. 

Chairman  Reg'an:  Dr.  Smith. 

Dr.  Smith:  Senator  Kejran. 

Chairman  Regan:  Ts  it  true  that  of  the  states  which  abolished  capital 
]ninislinient,  that  eiuht  of  those  states  subsequently  returned  capital 
punishment  on  the  statutes  of  the  state? 

Dr.  Smith:  I'm  not  sure  of  the  number  ...  I  was  going  to  cheek. 

Chairman  Reg-an:  Well,  there  are  some. 

Dr.  Smith:  There  are  some  and  thev  are  documented  in  this  report 
to  the  :\rodel  Penal  Code. 

Chairman  Regan:  T  believe  your  fiuures  also  to  be  that  the  murder 
and  nonne<>lioent  manslaughter  rates  per  100.000  population  in  Cali- 
fornia would  be  3.2.  Is  that  correct?  I  think  you  just  said  that. 

Dr.  Smith:  That's  correct. 

Chairman  Regan:  I  find  in  the  Pennsylvania  P>ar  Association  Quar- 
terly just  published,  IMarch  1060,  that  the  murder  and  nonnegligent 
manslaughter  rate  ]">er  100,000  population  for  ^liehigan.  which  has 
no  death  penalty,  is  4.23 — considerably  higher  than  the  State  of  Cali- 
fornia. Is  that  so? 

Dr.  Smith:  Our  report  indicates  the  rate  for  Michigan  is  3.9. 

Chairman  Regan:  Well,  I  don't  know  when  you  got  yours,  and  I 
don't  know  whether  this  one's  true  either,  but  this  is  reprinted  from 
the  Pennsylvania  Bar  Association  Quarterly,  Volume  31,  Number  3, 
March  of  1960,  showin<>'  the  various  averages  for  the  various  years. 
The  overall  since  1950  is  4.23  for  the  State  of  Michigan. 

Dr.  Smith:  In  determining  rates,  the  figure  that  is  used  for  popula- 
tion i.s  very  important.  The  report  Avhich  I  have  distributed  has  been 
prepared  by  the  California  Bureau  of  Criminal  Statistics  of  the  Cali- 
fornia Department  of  Justice.  It's  ba'^ed  on  the  Uniform  Crime  Reports 
published  by  the  national  government,  and  the  population  figure  is  a 
midpoint  between  the  census  figures  provided — the  decennial  ceiLSUS 
figures,  as  is  ex]ilained  here. 

Chairman  Regan:  Yes,  but  you're  quoting  from  1957  figures.  I'm 
f|i'()ting  from  1960  figures,  and  I  think  for  the  purposes  of  our  com- 
mittee hearing  today — unless  you  can  produce  something  else — would 
it  be  fair  to  say  that  the  1960  figures,  as  published  in  the  Pennsylvania 
Bar  Association  Quarterlv,  will  probablv  be  correct,  since  these  are 
the  1960  figures? 

Dr.  Smith:  T  would  say.  Senator,  that  Pennsylvania  does  not  have 
tlie  population  figur(>s  for  1960. 

Chainnan  Regan:  Well,  they're  not  saying  1960.  They  published 
this  up  through  1957,  '8,  and  '9,  from  1950  to  1959,  and  even  the  '57 
figure-; — you  said  that  yours  are  1957.  They  have  published  the  figures 
from  '50  thronijh  '57  for  an  eight-vear  average,  and  ^lichiiran  shows — 
and  I'll  read  vou  each  vear:  1950 — 1.11;  1951^4.47;  1952— 3.88; 
1953^.5;  195-1—4.3;  1955-4.6;  1956—3.9;  1957— 4.1— or  an  eight- 
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year  average  of  4.23.  Now  I'm  balancing  that  against  California,  which 
yon  have  said  is  only  3.2. 

Dr.  Smith:  Yes,  sir,  Senator  that's  .3  of  1  percent  difference  over 
the  eight-year  period,  and  these  fignres  are  over  an  11-year  average. 
I  wonld  say  that  if  yon  totaled  the  11  years  which  I'm  nsing  here  and 
divided  them  by  11,  that  onr  figures  are  3.9 — j^onrs  are  4.2 — it's  .3  of 
a  percent  difference. 

Senator  Cobey:  Mr.  Chairman. 

Chairman  Regan:  Senator  Cobey. 

Senator  Cobey:  Dr.  Smith,  do  yon  know  which  state,  between  Cali- 
fornia and  Michigan,  has  a  higher  percentage  of  Negro  population? 

Dr.  Smith:  No,  sir. 

Senator  Cobey:  Because  one  of  the  things  that  interests  me  here  is 
that  your  states  with  your  high  murder  rate  for  100,000  population 
are  almost  exclusively  the  Southern  states.  Has  any  breakdown  been 
made?  Can  you  tell  us  whether  they  involve  Negroes  or  whites? 

Dr.  Smith:  The  Federal  Bureau  of  Prisons  in  February  1960,  issued 
a  report  called  National  Prisoner  Statistics,  Executions.  This  gives  the 
information  related  to  race  and  the  offense,  by  states,  and  over  an 
extended  period  of  time,  from  1930  to  1959.  I  would  refer  you  to  the 
reports.  I  have  copies  for  the  committee. 

Senator  Cobey :  Thank  you. 

Chairman  Regan:  Further  questions?  Senator  Fisher. 

Senator  Fisher:  Dr.  Smith,  so  that  everybody  may  be  sure  of  this, 
do  I  understand  now  that  the  highest  murder  rate  or  homicide  rate  in 
the  country  is  in  the  South  and  southeastern  part  of  the  country,  where 
capital  punishment  remains  as  a  purported  deterrent? 

Dr.  Smith:  Yes,  according  to  the  report,  it  is  Georgia  where  it's 
16.1,  and — on  the  chart  before  you,  the  revised  one,  it's  15.9. 

Chairman  Regan:  Further  questions? 

Senator  Fisher:  Can  you  tell  us  in  those  instances  where  first  degree 
murder  is  the  judgment  of  the  court,  such  as  in  Georgia,  how  many  of 
those  convicted  of  first  degree  murder  do  in  fact  get  the  death  penalty? 

Dr.  Smith:  No,  sir,  I  cannot. 

Senator  Fisher:  Would  you  be  able  to  determine  this  during  the 
lunch  hour.  I'm  interested  in  this  difference  in  our  own  penal  insti- 
tutions. It's  712  convicted  of  first  degree  murder  of  whom  only  21 
are  on  death  row  suffering  the  penalty,  the  possible  penalty  of  death. 
Can  you  get  those  figures  for  us  during  the  lunch  hour  for  Georgia  or 
any  other  representative  Southern  state  to  determine  whether  the 
certainty  of  execution  is  higher,  or  the  same  as,  or  less  than  California 
in  regard  to  those  convicted  of  first  degree  murder? 

Dr.  Smith:  I'll  try  to.  Senator,  but  according  to  nationwide  com- 
parable statistics,  it's  most  difficult.  I'll  do  the  best  I  can. 

Senator  Fisher:  Thank  you. 

Chairman  Regan :  Recess  until  2  o  'clock. 

******* 

Senator  Farr:  Mr.  Chairman,  gentlemen  of  the  committee,  we'd  like 
to  call  Mr.  Douglas  Rigg,  formerly  the  associate  warden  of  San  Quentin 
Prison,  now  warden  of  the  state  penitentiary  at  Stillwater,  Minnesota. 
May  I  say,  for  benefit  of  the  committee,  that  Mr.  Rigg  is  here  at  the 
invitation  of  Governor  Brown.  His  expenses  are  being  paid  out  of  the 
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Governor's  Contingent  Fund.  I  want  to  make  that  clear  because  there 
are  undoubtedly  many  people  here  that  are  going  to  testify  today  that 
are  public  servants  and  public  officers,  that  are  here  being  paid  out  of 
one  fund  or  fUKjtlier. 

Chairman  Regan :  Mr.  Rigg,  will  you  continue  ? 

Mr.  Rigg-:  Well,  Mr.  Chairman  and  gentlemen  of  the  committee,  I'll 
be  as  brief  as  possible  because  I  know  you  have  many  other  people  to 
hear  from  and  a  long  day.  For  what  they're  worth,  I'll  give  you  my 
observations  from  the  vantage  point  of  15  years  in  the  service  that  had 
the  death  penalty,  and  almost  five  years  as  warden  in  an  abolition  state. 
My  experience  is  that  the  presence  or  absence  of  the  death  penalty  in  a 
state  penitentiary  makes  little  or  no  difference  in  terms  of  crime  control 
insofar  as  it  acts  as  a  deterrent  to  people  in  prison,  and  that's  the 
thing  I  consider  myself  somewhat  of  an  expert  on.  I'm  mindful  of  the 
fact  that,  as  the  executive  officer  of  a  state  prison,  the  lives  and  the 
safety  of  not  only  the  inmates,  but  the  employees,  are  my  responsibility. 
But  I  appear  before  legislative  committees  of  my  own  state  seeking 
better  working  conditions  and  better  salaries  for  my  custodial  em- 
ployees, and  at  no  time  have  they,  or  I,  felt  it  necessary  to  recommend 
the  return  of  the  death  penalty.  1  think  there  are  other  things  that  have 
to  do  with  good  discipline  in  prison,  with  control  of  the  prison  popula- 
tion. Safe  custodial  control  of  the  people  committed  by  the  courts  and 
attempts  to  rehabilitate  them  are  dual  responsibilities  that  have  a  far 
more  important  bearing  on  this  subject  than  the  presence  or  absence 
of  the  death  penalty. 

I  think  that  I,  at  least,  would  stand  with  the  peace  officers  and 
prosecutors  who  later  will  appear  before  you,  and  that  I  am,  like  they, 
interested  in  effective  crime  control.  I  think  sometimes  we,  perhaps, 
spend  too  much  time  and  effort  in  talking  about  capital  punishment, 
and  ignore  some  of  the  other  pressing  problems.  I  feel  the  number  one 
crime  problem  in  America  today  is  not  capital  punishment,  but  the 
control  of  organized  crime.  When  the  best  we  can  do  is  to  get  a  con- 
spiracy conviction  from  a  group  of  public  enemies,  1  through  20,  I 
think  we  should  face  the  reality  that  we're  not  doing  an  effective  job 
of  crime  control. 

Chairman  Regan:  May  I  interrupt,  Mr.  Kigg?  We're  very  much 
interested,  as  this  committee  is  making  a  study  of  organized  crime  and 
the  problems  incident  to  the  State  of  California.  Now,  you  have  made 
a  categorical  statement.  Could  you  explain  the  reasons  for  your  con- 
clusion ? 

Mr.  Rigg:  I  think  that  the  people  who  are  endangering  our  country 
are,  by  and  large — I'm  talking  about  the  criminal  element  now — the 
people  that  we  loosely  refer  to  as  organized  crime ;  the  syndicates,  the 
people  involved  in  gambling,  the  numbers  racket,  narcotics  and  prosti- 
tution. By  and  large,  these  people  do  not  come  into  our  penitentiaries; 
the  conspiracy  conviction  I  referred  to  was  the  famous  Appalachian 
meeting,  which  I'm  sure  you've  read  about  in  the  press.  From  the 
standpoint  of  a  foriher  resident  of  California  and  a  graduate  of  your 
university,  I  think  1  have  llie  advantage  of  perspeetivi- — of  looking  baek, 
looking  homeward,  and  seeing  what  appears  to  be  happening  in  Cali- 
fornia. I  think  you,  gentlemen,  acting  us  legislators,  and  the  various 
Governors  that  have  held  the  office  for  the  past  20  years  have  been 
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developing  a  system  of  correctional  operation  in  the  State  that  makes 
it  increasingly  difficult  to  carry  out  the  death  penalty.  You've  put  an 
increasing  number  of  restrictions  between  the  finding  for  the  death 
penalty,  the  judgment  and  the  execution  of  the  sentence.  Not  only 
that,  but  the  courts,  both  on  the  State  and  federal  level — I  think  this 
is  part  of  a  national  trend  of  a  greater  concern  for  individual  rights 
and  civil  rights —  are  more  willing  to  listen  to  various  pleas  and,  I 
think  in  effect,  it's  becoming  almost  impossible  to  carry  it  out.  Per- 
haps the  next  logical  step  is  to  do  away  with  it  entirely.  One  other 
remark  I  would  like  to  make  is  that — again,  from  the  vantage  point  of, 
now,  an  outsider — the  country  and,  in  some  respects,  the  world— and  1 
say  this  in  all  sincerity — is  looking  to  California  for  leadership  in  this 
field.  They  looked  at  your  guidance  clinics.  They  looked  at  your  camp 
system.  They  looked  at  your  probation  law.  They  looked  at  your  De- 
partment of  Corrections  law,  the  system  under  which  the  Adult  Au- 
thority operates.  And,  whether  you  like  it  or  not,  the  Legislative  and 
the  Executive  Branch  of  government  have  created  a  correctional  de- 
partment in  this  State  that,  in  my  opinion — I'm  no  longer  a  part  of  it 
and  so  I  can  speak  objectively — is  second  to  none  in  the  world.  People, 
in  looking  to  you  for  leadership,  I  think,  are  also  looking  to  you  for 
leadership  in  a  realistic,  objective,  scientific  as  possible  evaluation  as 
to  whether  or  not  capital  punishment  is  effective.  Does  it  work?  And 
in  balancing  all  the  arguments  and  presentation,  you  Avill  have  the 
inequities  falling  on  the  poor  and  the  defenseless  in  somes  cases,  the  long 
drawn  out  litigation  and  appeals,  the  inimitable  recourse  to  Mc- 
Naughten  and  Durham,  and  the  other  attempts  to  introduce  the  element 
of  insanity — I  think  I,  personally,  after  looking  at  this  thing  histori- 
cally, am  of  the  persuasion  that  we've  come  to  the  point  in  this  State 
that  it's  almost  impossible  to  administer  effectively.  Perhaps  the  time 
has  come,  if  not  to  set  it  aside,  to  give  it  a  moratorium  so  you  can  see 
what  happens  if  you  live  without  it  for  10  years.  I  would  like  to  make 
myself  available  to  yon,  gentlemen,  for  any  quesiions  you  may  have. 

Chairman  Regan:  Mr.  Rigg,  I  again  would  like  to  return  to  the 
statement  you  made  concerning  conspiracy  convictions.  I  am  a  little 
bit  confused,  and  perhaps  you  can  clarify  it.  My  understanding  was 
that  in  the  matter  of  so-called  organized  crime  you  were  complaining 
that  you  only  got  conspiracy  convictions.  It  that  so  1 

Mr.  Rigg:  What  I  was  saying.  Senator,  was  that  it's  rare,  if  ever,  a 
member  of  organized  crime  finds  himself  on  condemned  row  in  this 
State  or  any  other  state. 

Chairman  Regan:  Now,  if  that's  the  case,  then  I'd  like  to  know  if 
you  could  give  further  expression  for  the  committee  as  to  the  reasons 
why  you  believe  that  to  be  true  ? 

Mr.  Rigg":  The  reason  I  believe  it  to  be  true  is  that  we  are  not 
giving  enough  of  our  national  efforts  and  our  national  tax  money  to 
effective  police  work,  to  effective  court  work,  to  helping  to  develop  a 
climate  in  our  cities  and  states  where  our  police  can  do  the  work  they 
are  capable  of  doing.  I  think  that  if  I  were  to  have  my  choice  as  to 
where  our  energies  should  be,  where  our  efforts  should  be,  it  would  be 
on  the  thing  that  other  witnesses  have  mentioned.  Effective  police  work, 
good  apprehension,  early  prosecution  and  the  certainty  of  punishment 
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will  control  all  criminals  and.  liopefully,  the  ones  that  appear  unusually 
successful  in  staying  out  of  our  prisons  for  any  type  of  charge. 

Chairman  Regan:  Do  I  understand  your  conclusion  to  be  that  be- 
cause we  do  not  get  the  so-called  top  men,  those  who  form  a  part  of  the 
international  or  national  criminal  conspiracy,  that  there  is  ineffective 
police  work  in  various  jurisdictions  in  the  United  States?  And  if  so — 
this  is  not  a  loaded  question  and  there's  a  reason  for  it,  if  your  answer 
is  yes — because  eitlier  the  Legislature  on  the  one  hand  or  local  govern- 
ment on  the  other,  does  not  make  available  sufficient  personnel,  training 
and  so  on. 

Mr.  Rigg:  I  think  that's  part  of  the  answer.  I  think  we're  fighting 
large-scale  organized  crime  frequentlj'  with  police  organizations  and 
laws  that  are  a  little  bit  outmoded.  I  think  the  police  work  is  as  effective 
as  dedicated  people  and  limited  funds  will  permit  it  to  be,  but  you 
only  have  to  look  halfway  across  the  continent  to  see  the  difliculties 
that  Chicago  has  gotten  into.  I  think  there  the  problem  is  the  citizenry 
and  the  Legislature  backing  the  police  force  and  insisting  that  it  do  an 
honest  job  and  then  making  certain  that  it  is  backed  up  in  its  better 
efforts.  The  thing  I'm  pointing  to  is  that  we,  too,  often  think  that  we 
are  controlling  crime  when  we  put  on  condemned  row  and  put  in  the 
gas  chamber,  or  under  the  hangman 's  noose,  the  psychopath — the  man 
who  is  caught  and  convicted  I'oi-  a  killing.  However,  no  matter  how  bad 
such  a  crime  may  be,  or  reprehensible — I  realize  that  any  killer  is  a 
danger  whether  he's  a  sex  killer  or  a  psychopath,  or  even  a  psychotic 
killer — the  country  and  the  citizenry  is  in  far  greater  danger  from  the 
depredations  of  organized  crime,  which  strikes  more  effectively  at  our 
moral  substance  and  our  economic  substance  than  these  men  that  you 
have  on  condemned  row  in  this  State  and  in  the  other  states  of  the 
Union  that  luivo  tlie  death  penalty. 

Chairman  Regan:  One  further  question.  You,  in  your  presentation, 
mentioned  the  phrase  "safe  custodial  control."  Now,  referring  to  the 
psychopathic  killer  who  is  committed  to  your  care  and  jurisdiction  in 
your  own  prison — will  you  explain  to  us  the  full  statement  with  regard 
to  wliat  you  would  consider  safe  custodial  control  of  anyone  who  is 
kept  in  your  prison,  and  will  you  also  tell  us  whether  or  not,  Avhen  they 
reach  a  certain  degree  of  uiu-ontroUability — if  1  may  use  the  term — 
are  they  then  committed  to  some  mental  institution ! 

Mr.  Rigg:  Yes,  sir.  All  prisoners  committed  to  the  State  Prison  in 
Minnesota  go  through  a  study  period.  They  are  assigned  to  a  more 
secure  cell  block  and  for  api)roxinuitcly  eight  weeks  we  collect  all  the 
data  we  can  on  Ihem. 

Chairman  Regan:  Will  yon  explain  what  you  mean  by  a  more  secure 
cell  block.'  AVe  want  the  i)ictnrc  of  the  life  of  the  man  who  is  goiug  to 
be  committed  without  benefit  of  parole. 

Mr.  Rigg:  All  right.  A  more  secure  cell  block  would  be  an  inside 
cell  block,  the  cells  inside  a  monolithic  concrete  building,  barred  in  the 
front  with  steel  bars,  and  the  building  itself  con.structed  of  concrete 
brick  and  steelbars'well-guarded.  Our  ju-ison — so-called  maximum  se- 
curity prison — a  walled  institution,  c<^ll  block,  industrial-type  prison. 
AVhile  we  have  the  man  under  that  tyi)e  of  control  we  attempt  to  do  a 
thoroughgoing  diagnostic  study  of  him  in  teims  of  our  limitations  of 
staff".  We  get  his  social  history,  we  get  his  criminal  history  from  the 
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F.B.I,  and  the  Minnesota  Crime  Bureau.  We  get  the  statement  of  the 
police  who  investigated  his  case,  the  committing  judge,  the  prosecuting 
attorney;  subject  him  to  psychological  tests,  psychiatric  screening.  If 
he  had  a  military  record  we  get  that  from  the  armed  services.  We  get 
statements  of  former  employers,  his  own  statement.  If  he  did  time  else- 
where, we  get  a  report  from  other  facilities — state  or  federal  prisons. 
At  the  end  of  about  eight  weeks,  we  have  a  fair  starting  picture  on  him, 
and  we  usually  start  him  out  under  what  we  call  close  custody.  This  is 
the  same  for  all  prisoners.  I  want  to  point  this  out — that  the  most  dan- 
gerous men  I  have  in  my  prison  are  not  the  some  100  men  who  are 
serving  a  life  sentence  for  murder.  They  happen  to  be  a  few  young 
men,  about  20  all  told,  who  are  serving  sentences  for  robbery,  or  car 
theft,  or  burglary,  who  are  not  in  on  murder,  who  are  considered,  on 
the  basis  of  our  study  of  them  and  our  experiences  with  them,  aggres- 
sive, assaultive,  escape  risks.  The  man  that  I  consider  the  most  danger- 
ous person  I've  ever  met  in  prison  garb  is  a  young  man  who  just  a 
few  months  ago  was  no  longer  a  Youth  Commission  case  in  our  state 
because  he  'd  passed  his  25th  birthday,  and  he 's  now  serving  a  sentence 
for  robbery. 

Chairman  Regan:  Let  me  try  to  cut  it  short,  because  it's  my  fault 
that  we're  prolonging  this,  but  I  want  to  know  whether  or  not  in  all 
instances  the  prisoner  responds  to  the  treatment. 
Mr.  Rig"g:  No. 

Chairman  Regan:  Now,  when  the  prisoner  does  not  respond  to  the 
treatment,  will  you  please  tell  us  what  happens  to  that  prisoner? 

Mr.  Rigg :  If  by  not  responding  to  the  treatment  you  mean  he  be- 
comes a  disciplinary  problem — yes,  sir.  If  it's  a  minor  problem,  such 
as  poor  work  or  discourtesy,  or  keeping  a  dirty  cell,  he  gets  minor  pun- 
ishment. But,  if  it's  not  responding  in  terms  of  becoming  dangerous 
or  assaultive,  or  he  comes  in  in  that  condition,  we,  perhaps,  hold  him 
in  a  segregation  unit.  He  is  isolated  from  the  rest  of  the  prison  popu- 
lation ...  is  kept  locked  in  his  cell  practically  full  time,  fed  in  his 
cell  and  observed  in  his  cell. 

Chairman  Regan :  How  long  does  that  go  on  in  any  individual  case  ? 
Mr.  Rigg:  It  goes  on  until,  in  the  minds  of  the  experienced  prison 
stajff ,  it 's  reasonably  safe  to  let  him  out  into  the  general  population. 

Chairman  Regan:  And  hoAV  long  would  you  say,  in  your  experience, 
is  the  longest  case  that  they  've  confined  under  maximum  security  ? 

Mr.  Rigg:  This  man  I  just  mentioned  has  been  there  three  years  and, 
if  he  continues  in  this  present  attitude  and  condition,  it  may  be  for 
years  and  years  and  years  to  come. 

Chairman  Regan :'  Would  that  be  complete  human  vegetation  ? 
Mr,  Rigg:  I  don't  know  what  you  mean  by  that  term,  sir. 
Chairman  Regan:  AA^ell,  by  that — he  no  longer  is  a  member  of  the 
human  race.  He 's  being  locked  up  forever. 

Mr.  Rigg:  Well,  if  being  locked  up  under  those  circumstances  is 
the  definition,  then  the  answer  would  be  yes.  But  I  think  I  know  what 
you're  driving  at.  I  want  to  point  this  out.  That  this  type  of  treatment, 
in  my  experience  both  in  California  and  in  Minnesota  service  and  other 
states  that  I've  surveyed,  is  not  universally  or  even  peculiarly  used  in 
handling  life-term  prisoners.  It's  usually  the  younger,  aggressive  of- 
fender that  may  be  in  for  so  minor  a  charge  as  car  theft.  It's  not  the 
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crime  that  makes  this  personality  or  expresses  the  personality ;  in- 
evitably, it's  the  total  personality. 
Senator  Grunsky :  jNIr.  Chairman. 
Chairman  Regan:  Senator  Grunsky. 

Senator  Grunsky:  I  want  to  clarify  the  one  point,  Mr.  Rigg.  Does 
your  system,  in  jour  state,  contain  the  provisions  of  life  imprisonment 
without  the  possibility  of  parole  ? 
IMi'.  Rigg:  No,  sir. 

Senator  Grunsky:  Therefore,  you  are  not  here  advocating  this  par- 
ticular bill.  You  would,  in  your  presentation,  say  that  every  person, 
regardless  of  the  crime  of  which  he  is  found  guilty,  would  be  incar- 
cerated with  the  qualification  that  he  possibly  would  be,  at  some  time, 
released  upon  society  if — in  the  wisdom  with  all  its  frailties  of  your 
parole  board  and  adult  authority — they  thought  they  could  take  a 
chance  on  luriiing  him  loose? 

Mr.  Rigg:  Well,  I  would  rephrase  my  answer  this  way,  sir.  I  would 
feel  that  a  good  paroling  authority  with  well-documented  information 
would  perhaps  be  the  better  opinion  to  decide  whether  a  man  should 
be  released  or  not  25  or  30  years  after  the  crime  than  jon  or  I  would 
today.  But  I  would  feel  tliat  it's  virtually  impossible  to  legislate  today 
that  this  man  25  3'ears  from  now  is  going  to  be  dangerous  and  the  other 
man  is  not.  You  have  to  do  it  on  the  basis  of  your  experience  and  study 
of  the  man.  I  think  we're  doing  a  better  job  of  that  every  day,  as  our 
ability  to  handle  these  people  grows,  and  we  do  more  research  and  learn 
more  about  them. 

Senator  Grunsky:  Well,  Mr.  Rigg,  I  think  that  illustrates  the  point, 
as  your  answer,  in  all  its  frankness  and  candor,  has  made  very  clear.  I 
notice  Senator  P"'arr  nodding  his  head,  Avhich  therefore  denies  the 
language  of  the  bill,  and  that's  what  I  think  should  be  demonstrated 
in  these  hearings  today.  Though  this  bill,  for  purposes  of  expediency, 
may  say  "sentence  to  life  imprisonment  without  possibility  of  parole," 
I  think  before  we're  through  today  we  will  realize  that  this  wording  is 
only  what  will  be  through  tlie  session  this  time,  and  that  there  will  be 
a  bill  in  the  next  session,  and  that  the  advocates  of  this  bill  actually  be- 
lieve and  will  so  state  that  they  are  for  parole. 

Senator  Farr:  Mr.  Chairman. 

Chairman  Regan:  Senator  Farr  and  then  Senator  Richards. 

Senator  Farr :  I  wish  Senator  Grunsky  would  not  argue  with  the 
witness.  Ar<iue  Avilh  the  proponent  of  the  bill,  please. 

Chairman  Regan:  Senator  Richards. 

Senator  Richards:  That's  exactly  my  point  of  order.  If  we  are  each 
to  debate  as  to  what  our  personal  beliefs  are,  I  think  others  here  have 
just  as  strong  personal  beliefs  as  Senator  Grunsky,  and  I'm  sure  it's 
true  of  all  15  of  us. 

Senator  Grunsky:  I'm  not  arguing  my  personal  beliefs. 

Senator  Richards:  My  point  is  that,  unless  we  are  to  ask  questions 
of  the  witness  without  demonstrating  what  our  personal  beliefs  are 
concoi-niufr  llic  bill,  Vvo'll  be  here  more  than  one  day. 

Chairman  Regan:  Senator  Grunsky,  ask  the  questions  and  then  let 
the  witness  give  the  answer — his  answer. 

Senator  Grunsky:  Well,  I  think  you  have  answered  tlie  question  and 
I  apologize  for  my  editorial  comment,  if  that's  what  it  was. 
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Mr.  Rigg :  Very  good,  sir. 

Chairman  Regan :  Further  questions  ?  Senator  Fisher. 

Senator  Fisher:  Mr.  Rigg,  you  have  indicated  that  you  have  maybe 
20-odd  convicts  who  indicate  an  aggressive,  assaultive  personality.  I 
gather  by  that  you're  indicating  they're  not  to  be  trusted  back  even  in 
a  limited  society  of  the  general  population  within  the  prison.  Of  those 
20-odd,  how  many  of  those  are  in  for  murder  ? 

Mr.  Rigg :  When  I  left  there  a  couple  of  days  ago,  none. 

Senator  Fisher:  So  that  insofar  as  the  population  for  which  you  are 
responsible,  of  all  those  that  seem  most  dangerous  to  be  let  back  into 
society  because  of  their  antisocial  attitudes,  none  of  those  were  people 
in  for  a  capital  crime  ? 

Mr.  Rigg :  AVe  have  no  capital  crime. 

Senator  Fisher :  I  mean  what  would  be  a  capital  crime  in  California. 
So  the  question  that  you're  raising,  as  I  understand  it,  is  that  you  are 
concerned  in  your  program  with  bringing  the  person — rehabilitating 
him  to  the  point  where  he  can  be  integrated  back  into  society  and 
segregating  him  as  long  as  there's  not  a  reasonable  probability  of  him 
properly  integrating  back  into  society.  Is  that  correct? 

Mr.  Rigg:  Yes,  and  I  want  it  understood  that  there  are  men  in  my 
prison,  and  I'm  sure  in  other  prisons  throughout  the  country — I  can 
only  speak  directly  of  my  own,  but  I  can  speak  from  my  wide  experi- 
ence— that  I  would  just  not  in  due  conscience  recommend  for  release. 
But  some  of  these  fellows  are  going  to  go  out  through  the  expiration 
of  their  sentences  because  they  are  not  serving  life  sentences.  We've 
all  had  experience  with  the  kind  of  man  Warden  Duffy  mentioned 
today. 

Senator  Fisher :  Has  the  incarceration  of  those  who  would  have  been 
subject  to  capital  punishment,  say  in  the  State  of  California,  has  the 
incarceration  in  your  institution  raised  any  particular  problem  insofar 
as  assaulting  of  guards,  comparing  your  experience  in  California  in- 
stitutions and  in  your  own  now  in  ]\Iinnesota  ? 

Mr.  Rigg:  No,  sir,  it  hasn't. 

Senator  Fisher:  Now,  then,  you  talked  about  the  early  prosecution 
and  certainty  of  punishment.  Have  you  got  any  estimation  as  to  how 
long  le<?al  procedure  should  go  before  the  execution  of  sentence  ? 

Mr.  Rigg :  Are  you  talking  about  the  death  penalty  now  ? 

Senator  Fisher:  Well,  generally,  in  order  to  have  the  positive  effect 
that  you've  asserted  it  has — that  is,  in  fact,  a  deterrent,  if  I  understood 
it — the  early  prosecution  and  certainty  of  punishment. 

Mr.  Rigg:  I  think  if  we  were  getting  a  higher  rate  of  arrests,  a 
higher  rate  of  successful  prosecutions,  that  we'd  be  taking  a  stronger 
step  towards  crime  control  than  by  any  particular  penalty,  whether 
it's  the  death  penalty  or  some  other  long  sentence,  80  or  100  years. 

Senator  Fisher:  Now  if  the  time  schedule  for  prosecution  and  pun- 
ishment in  capital  offenses  was  to  be  limited  to,  say  a  year,  that  is  to  say 
from  the  time  they  were  prosecuted  until  they  were  executed  as  a 
maximum  length  of  time. 

Mr.  Rigg:  Senator,  as  a  practical  matter,  you  know  and  I  know 
you'll  never  get  that  limitation  as  long  as  you  have  courts,  and  thank 
God  we  have  those  kind  of  courts  in  this  country. 
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Senator  Fisher:  Well,  the  suggestion  has  been  made,  and  I'm  at- 
tempting to  explore  it  with  you. 

Mr.  Rigg:  Wellj  I  don't  know  who  made  it.  I  know  that  there  has 
been  some  real  concern  on  the  part  of  the  bench,  defense  attorneys, 
prosecuting  attorneys  and  other  members  of  the  Bar  that  there's  all 
too  long  a  period  between,  not  only  arrest,  but,  let's  say,  the  final 
judgment  and  the  date  of  execution.  But  I  think  you  have  built  into 
the  judicial  system  of  the  State  of  California  so  many  protections  that 
you're  going  to  get  longer  and  longer  delays  rather  than  shorter  and 
shorter  delays.  I  'm  not  an  attorney,  but  I  think  you  'd  have  to  get  some 
real  expert  on  constitutional  law  to  be  able  to  write  that  kind  of  law — 
to  make  it  stand  up — and  I  don 't  think  it  ever  would  stand  up,  either 
on  an  appeal  or  in  actual  practice. 

Senator  Fisher:  So  in  your  opinion,  as  I  gather  it,  this  delay,  this 
length  of  i)roceedings  cuts  down  on  the  deterrent  effect  of  the  eventual 
punishment? 

Mr.  "Rigg:  Insofar  as  it  makes  justice  less  swift  and  less  certain,  yes, 
sir,  in  my  opinion,  it  does. 

Chairman  Regan:  Further  questions?  Senator  Holmdahl. 

Senator  Holmdahl:  Mr.  Rigg,  I  was  interested  in  your  reference  to 
organized  crime  and  tlie  syndicates,  and  did  I  correctly  understand 
that  one  of  the  i-oasons  you  Jiold  the  view  you  do  is  that  you  feel  that 
too  few  graduates,  let's  say,  of  organized  crime  have  ended  up  on 
death  row  compared  to  other  criminals  in  general? 

Mr.  Rigg:  No,  I  was  saying  that  I  think  we  should  put  more  efforts 
into  backing  our  police  and  our  prosecution  and  our  judiciaiy,  getting 
more  judges — if  our  criminal  courts  are  backed  up  we  should  have 
more  judges.  Take  some  of  the  jurisdictions — j'ou  have  to  wait  three 
years  before  you  even  get  to  trial.  You  lose  witnesses  and  j^ou  lose  in- 
formation and  police :  arresting  officers  retire  or  die.  I  think  that 
effort  in  combating  all  kinds  of  crime  and,  more  specificall}^,  organized 
crime,  is  a  far  more  realistic  effort  in  crime  control  than  whether  or 
not  we  have  capital  punishment  on  the  books,  particularly  when  we're 
using  it  with  decreasing  incidence  year  by  year. 

Senator  Farr:  Mr.  Chairman,  i  wonder  if  we  could  interrupt  the 
testimony  of  this  witness,  if  Senator  Holmdahl  would  oblige,  in  the 
sense  that  we  have  a  witness  here  who  is  catching  a  plane  in  a  very 
few  minutes. 

Chairman  Regan:  Go  ahead,  Senator,  bring  your  other  witness. 

Senator  Farr:  I'd  like  to  call  Mr.  Joe  Ball,  past  president  of  the 
California  State  Bar. 

Chairman  Regan:  Mr.  Ball,  will  you  come  forward,  please.  Identify 
yourself  for  the  record. 

Mr.  Ball:  My  name  is  Joe  Ball.  I  practice  law  in  Long  Beach,  Cali- 
fornia, and  I  want  to  advise  the  committee  that  I'm  here  willingly 
and  at  my  own  expense.  I  welcome  the  opportunity  to  come  here  and 
speak  to  you  gentlemen  today  on  this  problem  of  capital  i)unishment, 
and  I  want  to  say  iii  advance  tiiat  1  am  for  the  abolition  of  capital 
punishment  in  California.  1  know  that  some  of  you  have  made  up  your 
minds.  You've  all  probabl}^  inade  up  your  minds  one  way  or  another, 
and  to  those  who  feel  with  me,  I  don't  speak  to  jou  beeau.so  I  don't 
have  to,  but  those  of  you  who  don't  agree  with  abolition,  you're  the 
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ones  I  want  to  talk  to.  I  want  to  go  into  a  little  bit  of  personal  history. 
IVe  tried  lawsuits  in  California,  all  over  tlie  State — both  criminal  and 
civil — for  a  good  many  years  and  a  good  many  capital  cases,  too.  For 
a  good  many  years  I  was  more  or  less  indifferent  to  this  problem.  There 
came  to  be  quite  a  bit  of  talk  in  California,  and  I  found  out  that  a 
good  many  of  the  best  people — let's  say  the  kind  of  people  that  I 
like,  whose  thinking  I  like — believe  in  abolition.  So  I  decided  that  if 
I  was  going  to  be  for,  or  against,  I'd  better  find  out  about  it.  And 
I  found  out  there  was  nothing  new  about  it  because  it's  been  abolished 
in  most  of  the  nations  of  Western  Europe  and  in  some  of  the  states 
in  this  nation,  and  the  experience  has  been  good.  Now  I  can  say 
that,  as  a  person,  I  hate  to  see  human  life  taken  by  anybody.  The  way 
I  feel — I  think  we  all  feel  the  same  way.  We  abhor  the  taking  of  human 
life.  But  I  felt  that  if  my  emotional  state  was  to  be  justified,  I  had  to 
sustain  it  on  good  logic ;  and  I  thought  this  way : 

How  does  it  happen  that  years  ago  we  used  to  kill  people  by  means 
of  pressing  them  to  death,  or  strangulation,  or  drawing  and  quartering, 
or  all  those  horrible  forms  which  the  state  used  to  put  a  person  to 
death  in  the  days  of  Elizabeth  and  Henry  the  Eighth,  and  so  forth, 
and  even  as  late  as  the  18th  century?  How  does  it  happen  we  changecl 
to  more  human  types  of  killing,  like  electrocution,  or,  let's  say,  hanging, 
or  now  the  gas  chamber?  It's  because  of  the  fact  that  public  opinion 
abhorred  cruelty.  And  how  does  it  happen  we  have  the  hidden  execu- 
tioner? Because  you  and  I  wouldn't  kill  a  man.  And  how  does  it  hap- 
pen we  have  the  private  not  the  public  execution  ?  Because  as  the  years 
go  on,  western  civilization  is  beginning  tp  have  some  respect  for 
human  life.  And  because  of  the  fact  that  instinctively  you  and  I — any 
of  you  men  who  disagree  with  this  bill — all  instinctively  feel  that  you 
abhor  the  taking  of  human  life.  Make  an  examination  of  your  con- 
science, and  then  see  whether  or  not  you  can  justify  the  state  taking 
human  life. 

A  fine,  imprisonment  or  death  must  have  some  philosophical  justifi- 
cation. The  main  argument  is  that  they  are  aids  to  society.  It's  a 
matter  of  self-defense,  and  the  argument  in  general  is  that  if  we 
have  the  death  penalty,  it's  a  method  of  self-defense.  We  protect 
society  from  the  wrongdoer.  Well  we  all  agree  on  that,  don't  we? 
We  only  disagree  on  means,  is  that  correct?  Noav  those  who  are  for 
this  bill  believe  that  the  most  humane  means  is  that  those  wrong- 
doers, those  people  whom  we  abhor,  should  be  put  away.  If  you  say 
that  the  ill-fit-for-society  should  be  put  away  and  given  the  death 
penalty,  well  then  let's  be  consistent  and  logical  and  let's  execute  and 
let's  kill  by  the  state,  by  legal  executions  the  incurably  mentally  ill, 
the  habitual  criminal  who,  certainly,  we  don't  care  to  ever  have  walk 
in  society  again.  And  yet,  we  limit  it  to  what  ?  To  a  certain  few  eases, 
to  murder,  and  nov\^  since,  we've  transferred  rape  into  murder,  kid- 
naping under  the  Little  Lindbergh  Law  and  various  other  items.  But 
is  that  necessary  to  society?  Well,  California  has  executed  about  six 
people  in  the  last  few  years,  on  an  average.  Other  states  that  don't, 
seem  to  get  along  pretty  well,  states  of  our  size  which  have  the  same 
cultural  and  economic  background,  such  as  Michigan,  Minnesota. 
Where  do  we  have  the  sensationalism  in  cases?  Do  we  have  them  in 
those  states?  No,  we  have  them  in  California,  in  New  York  and  lUi- 
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nois.  Now,  as  a  practical  lawyer,  I've  spoken  some  about  the  philoso- 
phy that  has  impelled  me  to  believe  the  death  penalty  should  be 
abolished  and  the  philosophy  that  impelled  me  to  change  from  what 
some  of  you  may  feel  to  how  I  feel  now.  But,  secondly,  as  a  practical 
lawyer,  I  can  see  no  sense  in  it.  First  of  all,  in  the  capital  case,  what 
do  we  have?  We  have  the  daily  transcript.  We  have  the  long  trial. 
We  have  the  sensationalism,  the  newspapers,  television  and  all  the 
pictures  and  so  forth,  which  makes  a  monkeyshine  mostly  out  of  our 
courts  of  justice,  makes  a  circus  out  of  our  courts  of  justice. 

There  is  the  cost  of  the  long  trial.  I  understand  that  in  some  states, 
where  tlie  death  penalty's  been  abolished,  they'll  try  a  murder  case  in 
two  or  three  days.  What  does  it  take  in  California?  And  then  you 
have  the  automatic  appeal,  and  you  have  the  time  of  the  justices  and 
the  long  delay  they  talk  about  between  the  time  of  trial  and  the  time 
of  execution.  Why  ?  We'll  always  have  that  as  long  as  we,  as  a  people, 
love  due  process — because  of  the  fact  that  we  abhor  the  taking  of 
human  life  and  we  want  to  give  that  man  the  last  chance.  Now, 
gentlemen,  those  are  just  a  few  succinct  words  on  ray  part  as  to 
why  I  am  for  the  bill,  and  I'd  be  very  pleased  if  any  of  you  have 
any  questions  to  ask  me.  If  not,  I'll  take  my  leave  and  go  back  to 
Southern  California. 

Chairman  Reg-an:  Questions  of  the  witness?  Thank  vou,  Joe. 

Mr.  Ball:  Thank  you. 

Senator  Farr:  The  next  man  I'd  like  to  call  is  Lieutenant  Peterman 
of  the  iMichigan  State  Police,  who  is  also  here  at  the  invitation  of  the 
Governor  and  at  the  Governor's  expense. 

Chairman  Regan:  Senator  Farr,  Senator  Ilolmdahl  would  like  to 
ask  ]\Ir.  Kigg  a  question.  Do  you  want  to  return  him? 

Senator  Farr :  Oh,  I  beg  your  pardon.  Mr.  Rigg. 

Mr.  Rigg:  I'd  like  to  make  one  remark  about  Mr.  Ball's  testimony. 
T  only  hope  that  every  baseball  player  who  steps  out  and  let's  a  pinch 
hitter  come  in  has  that  pinch  hitter  do  so  Avell. 

Senator  Holmdahl:  Mr.  Rigg,  I'm  still  interested  in  your  reference 
to  organized  crime,  and  I'm  not  quite  sure  whether  you  seem  to  be 
imptying  that  California  law  enforcement  and  the  judicial  process  is 
for  some  reason  not  adequately  coping  with  organized  crime  as  it 
exists. 

Mr.  Rigg:  No,  that's  not  my  intention. 

Senator  Holmdahl:  That's  not  your  intention,  and  you're  not  either, 
are  you,  suggesting  that  the  types  of  activities  of  organized  crime 
that  you  mentioned — such  as  prostitution,  the  numbers  game  and 
gambling — are  capital  ofi'enses?  We're  not  talking  about  that  today. 

Mr.  Rigg:  No,  sir.  What  I'm  trying  to  do,  sir,  is  to  point  out  the 
type  of  criminal  that  avc  reach  occasionally  and  with  decreasing 
amounts  each  year  with  the  death  penalty.  They  are  dangerous 
as  any  killer  is  dangerous  and  they  should  be  jiut  away  and  they 
should  be  controlled.  But  what  I'm  trying  to  state,  from  my 
experience,  is  that'  the  criminal  element  represented  by  organ- 
ized crime,  the  kind  that  corrupts  our  officials,  and  gets  into  our 
police  departments,  in  our  big  cities — I  only  have  to  mention  Chicago; 
we  don''t  need  any  more  proof  than  tiiat — and  that  get  into  the  num- 
bers  rackets   and   organized    gambling   and   organized   prostitution, 
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these  people,  in  my  opinion,  are  far  more  dangerous  to  ns  as  a  people 
than  these  few  that  we  execute  every  year.  They  affect  the  economics, 
the  safety  and  the  homes  of  a  far  greater  number  of  citizens  than 
anybody  that  you  have  on  death  row  in  any  state  in  the  country 
today.  Now,  I'm  not  being  sentimental  about  the  people  on  our  death 
row.  But  I  want  us  to  be  realistic  about  this  other  threat,  and  too 
often  I  think  we  lull  ourselves  into  a  false  feeling  of  security.  We 
have  a  tough  penal  code  and  a  tough  death  penalty.  But  we're  not 
really  reaching  the  criminals  that  are  putting  us  into  danger.  You 
don't  have  to  take  me  for  an  expert  on  that.  I  think  every  law  en- 
forcement officer  in  the  country  would  agree  to  that  one.  This  is  the 
real  danger. 

Senator  Holmdahl:  One  more  thing.  "Wouldn't  you  agree  that  the 
murderer,  or  the  potential  murderer,  is  also  a  risk  and  a  hazard  to 
society  as  M^ell  as  the  man  who  sells  tickets  or  makes  book"? 

Mr.  Rigg":  I'm  not  talking  about  the  man  down  the  street  who's 
making  book  in  Harlem  or  New  York  or  some  poor  neighborhood  in 
Los  Angeles  or  wherever  else  it  is  being  done  in  the  country.  I'm 
talking  about  the  man  many  echelons  above  that  fellow  whom  we 
don't  seem  to  be  able  to  reach  in  any  other  way  except  on  a  con- 
spiracy charge.  He  was  someplace  in  the  Appalachian  Mountains  in 
New  York  and  wouldn't  tell  us  why  he  was  there. 

Senator  Holmdahl:  We  have  to  be  concerned  with  both  though. 

Mr.  Eig'g:  Absolutely,  but  I  think  too  often  we're  concerned  with 
this  type  of  person  because  we  can  get  emotional  about  him  and 
ignore  the  other  type  that,  in  my  opinion,  is.  far  more  dangerous. 

Chairman  Regan :  Senator  Grunsky. 

Senator  Grunsky:  The  problem  we're  getting  into  here,  Mr.  Rigg, 
is  that  I  heartily  agree  with  you  on  what  you're  saying  about  other 
crime  being  a  threat,  but  I  don't  see  how  the  abolition  of  capital 
punishment,  if  that  is  the  issue  before  us,  would  solve  that  problem. 
It  will  still  be  before  us.  I  understand  you're  trying  to  get  it  into  its 
relative  perspective. 

Mr.  Rigg :  That's  right,  sir. 

Senator  Grunsky:  But  it  isn't  really  the  solution  to  the  problem  of 
deciding  the  issue  of  capital  punishment — -phrasing  that  which  we  all 
recognize. 

Mr.  Rigg :  I  'm  not  so  sure  we  all  recognize  it,  Senator. 

Senator  Grunsky:  Well  I  do  in  California,  I  think.  We've  had  our 
crime  commissions  and  our  studies,  and  we're  quite  aware  of  the  prob- 
lem and  have  been  fighting  it  as  best  we  can. 

Chairman  Regan:  One  final  question  from  the  chair,  Mr.  Rigg.  In 
your  experience,  have  you  ever  had  any  problem  concerning  the  life 
prisoner  either  assaulting  or  committing  a  capital  offense  on  a  guard 
or  anyone  else  in  an  institution? 

Mr.  Rigg:  I  worked  at  San  Quentin  when  two  officers  were  killed, 
and  they  were  not  killed  by  life  prisoners.  To  the  best  of  my  knowledge, 
and  I  know  for  certain  while  I  've  been  at  Stillwater,  no  life  termer  has 
assaulted  either  a  fellow  inmate  or  an  employee.  In  talking  with  some 
of  the  old  timers,  they  could  not  give  me  any  instance.  Now  this  in, 
and  of,  itself  doesn't  mean  that  some  of  these  people  might  not  do  it. 
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Chairman  Regan:  Well  let's  go  to  the  ones  who — let's  forget  about 
the  life-termers — let's  go  to  the  ones  you  say  are  the  dangerous  ones. 
The  young  ones  who  come  in  there  and  who  need  maximum  security  in 
order  to  protect  others.  Do  j'ou,  in  your  experience,  know  of  any  inci- 
dents in  which  they  have  assaulted,  or  committed  capital  offenses 
against  any  of  the  personnel  of  the  prison? 

Mr.  Rigg:  The  onlj^  two  capital  offenses  I've  experienced  personally 
were  the  two  at  San  Quentin. 

Chairman  Regan:  What  would  you  do  with  them? 

Mr.  Rigg:  I  would  try  them  for  murder  first  degree  and  sentence 
them  to  life. 

Chairman  Regan:  And  assuming  that  they  committed  the  crime 
again,  what  would  you  do  ? 

Mr.  Rigg :  I  would  do  that  again. 

Chairman  Regan:  AVell,  I  mean  you've  already  committed  them  to 
life.  What  are  you  going  to  do  the  second  time?  That's  the  point.  I'd 
like  to  liave  your  exi3ression  on  where  the  next  step  is. 

Mr.  Rigg:  Well,  I  think  it  probably  boils  down,  sir,  to  your  choice. 
To  me,  in  my  experience  and  my  study,  the  advantages  to  be  gained 
by  abolishing  capital  punishment  far  outweigh  the  disadvantages  of 
retaining  it.  No  man-made  law  is  perfect.  I  think  that  your  point  is 
well  taken.  But,  on  the  other  hand,  there  are  the  states  and  nations 
that  are  getting  along  without  capital  punishment,  and  getting  along 
fairly  effectively. 

Chairman  Regan :  Further  questions  ?  Thank  you,  j\Ir.  Rigg. 

Mr.  Rigg :  Thank  you,  sir. 

Chairman  Regan :  Senator  Farr : 

Senator  Farr:  Call  Lieutenant  Peterman  of  the  Michigan  State 
Police.  Will  you  identify  yourself — your  experience — Lieutenant  Pe- 
terman? 

Lt.  Peterman:  W.  M.  Peterman.  I  sure  appreciate  the  fact.  Senator, 
that  you  got  it  straightened  out  about  the  expenses,  because  I  didn't 
know  how  the  trip  Avas  made.  I  was  just  told  to  travel. 

I've  beeu  a  member — was  a  member — of  the  ^Michigan  State  Police 
for  27  years.  Seventeen  j^ears  of  that  I  was  a  lie  detector  ojoerator,  or 
polygraph  operator,  whatever  you  may  call  it.  I  would  say  the  reason 
I'm  so  much  against  capital  punishment  is  there  are  so  many  errors 
made  in  the  cases.  There  is  one  case  in  particular  I'd  like  to  mention 
at  this  time.  I  also  have  a  brief  that  I  want  to  read.  This  case  con- 
cerned an  individual  that  was  apprehended  out  here  in  your  own  State 
of  California.  He  was  brought  back  to  JMichigan.  This  happened  in 
1937.  What  happened  here  was  that  three  holdup  men  walked  into  a 
store  at  Ann  Arbor  and,  just  as  they  were  situated,  in  walks  a  police- 
man. AVell,  the  fellow  behind,  who  was  standing  behind  the  door,  shot 
and  killed  the  policeman.  A  year  later  this  man,  whose  name  was  Paget, 
was  brouglit  back  from  the  State  of  California.  lie  was  brought  back  to 
our  state  with  a  lot  of  publicity,  and  he  was  taken  into  court  tliere  and  was 
convicted — convicted*  of  first  degree  murder  and  sentenced  to  life  im- 
prisonment. About  six  or  seven  years  later  he  was  granted  a  new  trial, 
brought  back  into  court,  convicted  a  second  time  on  the  same  testimony 
— two  individuals  in  the  store  identified  him.  Well,  he  went  back  to 
prison.  Then,  after  being  there  a  month  or  so — you'd  think  an  indi- 
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vidual  after  the  second  time  lie  claims  he  didn't  do  something,  on 
being  convicted  would  be  angry  and  npset,  but  he  wasn't — ^he  wrote  a 
letter  to  the  two  owners  of  the  store  and  he  said,  ''I  know  yon  made  an 
honest  mistake.  I'm  not  the  man  that  shot  that  policeman.  In  fact,  I 
was  never  in  Ann  Arbor  in  my  life."  He  stayed  in  prison  there  'til 
about  1949  when  represented  by  an  attorney,  he  called  me  and  asked 
me  if  we'd  run  some  tests  for  him.  So  they  brought  him  into  Lansing 
from  the  prison.  "We  conducted  some  tests,  and  after  I  was  finished  with 
him,  I  walked  out  into  the  hall.  His  attorney  was  standing  there  and 
he  asked  what  I  thought  of  it.  I  said,  "  I  'm  satisfied  your  man  is  telling 
us  the  truth."  He  said,  "It's  evident."  Well,  while  we  were  talking, 
the  little  fellow  walked  up  to  me  and  he  says,  "Officer,  I'd  do  anything 
to  prove  to  you  that  I  didn't  shoot  that  policeman."  He  said,  "I'd 
even  take  that  truth  serum."  I  said,  "You  would?"  He  said,  "Yes, 
sir. ' '  "Well  I  made  mention  of  this  to  the  parole  board  in  Lansing,  and 
about  a  month  later  the  chairman  of  the  board  called  and  asked  me  if 
I  'd  go  over  to  the  state  hospital  because  they  were  going  to  give  this 
fellow  the  truth  serum,  and  he  wanted  me  to  interrogate  him  while  he 
was  under  the  influence  of  the  drug.  I  went  over  there  as  requested, 
and  the  truth  serum  was  injected  by  one  of  the  doctors.  He  was  out 
about  an  hour  and  15  minutes.  He  came  back,  and  when  he  sat  up  on 
the  bed,  looked  at  me — he  said,  "What  are  you  doing  here?"  I  said, 
"Well,  I've  been  talking  to  you  an  hour  and  15  minutes."  He  said, 
"What  about?  My  case?  Is  that  right?"  Well,  his  answers  were  all 
negative.  As  he  had  first  stated,  he  had  nothing  to  do  with  the  case. 
The  parole  board,  about  a  month  or  so  later,.heard  his  case,  gave  him 
a  public  hearing,  and  he  was  granted  a  full  pardon.  He  spent  14  years 
in  that  prison.  Now  that  alone  was  not  all  that  was  wrong  with  that 
case.  We  go  to  our  police  department  at  Ann  Arbor  and  want  to  know 
how  they  feel  about  this  case  so  as  not  to  cause  any  friction.  The  chief 
there  told  me  he  was  never  satisfied  as  to  that  conviction.  Well,  he 
was  convicted  twice  by  a  jury.  You  see,  what  happened  was  an  honest 
mistake.  But,  if  we  had  capital  punishment,  we  wouldn't  have  that 
fellow  around.  He'd  be  gone.  We've  had  numerous  other  cases. 

Since  I  left  the  State  Police  I've  been  investigator  for  the  Parole 
Board  at  Lansing,  Corrections  Department.  Each  one  of  these  indivi- 
duals come  up  for  a  hearing — the  law  in  Michigan,  is  that  after  10 
calendar  years  you're  taken  before  the  parole  board  for  a  hearing. 
The  individuals  that  claim  they're  not  guilty  are  heard  and  investi- 
gated. The  GoA^ernor  of  Michigan  just  granted  three  releases.  I  have  a 
fourth  one  sitting  there  and  also  a  fifth.  The  fourth  one  spent  27  years 
in  Jackson  prison  and  he,  I  know,  is  not  guilty.  We  also  have  this 
fifth  one.  He  was  convicted  some  five  years  ago  for  shooting  his  wife 
and,  through  investigation,  we're  satisfied  she  committed  suicide.  But, 
he  was  convicted  by  a  court  and  sentenced  to  prison.  So  that's  my 
viewpoint  of  the  situation,  because  I  know  there 's  always  the  oppor- 
tunity of  error. 

I  have  a  brief  here  that  was  drawn  before  I  left  Lansing,  and  I'd 
like  to  read  it  to  you.  If  you  have  any  questions  about  our  system  in 
Michigan,  I  could  file  this  with  you. 

Chairman  Regan :  Any  question  by  members  of  the  committee  ?  Sen- 
ator Grunsky,  then  Senator  Richards. 
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Senator  Grunsky:  An  observation  occurs  to  me  on  this,  following 
up  on  what  our  distinguished  attorney  here  in  California,  Joe  Ball,  said 
— if  you  do  away  with  the  death  penalty,  you  try  a  murder  case  in 
two  or  three  days.  You  tell  us  under  your  system,  where  there  isn't 
a  threat  of  the  death  penalty,  they  apparently  hnd  innocent  men  guilty. 
I  wonder  if,  perhaps,  the  penalty  and  all  of  our  rather  detailed  and 
long-atanding  legal  proceedings  don't  assure  the  innocent  victim  of  not 
being  convicted  in  California,  by  reason  of  the  fact  that  we  do  take 
such  care  and  try  cases  at  such  length.  Perhaps  that's  what  happened 
in  these  instances  where  they  try  a  murder  case,  they  say,  ' '  What 's  the 
difference  if  we  make  a  mistake  and  send  an  innocent  man — let  the 
Governor  worry  about  it. " 

Senator  Farr :  Mr.  Chairman,  can  we  have  members  of  the  committee 
not  argue  with  the  witnesses' 

Senator  Grunsky:  I'm  not  arguing.  I'm  asking  a  question.  Perhaps 
we  're  not  pleasing  the  audience,  but  we  are  here  in  an  effort  to  learn. 
Am  I  not  correct,  that  your  testimony  is  that  you  have  had  errors  in 
convictions,  that  innocent  people  have  been  convicted  and  there's  al- 
ways recourse.  Why  worry  about  it  ?  The  Governor  or  someone  else  can 
pardon  or  reprieve  them. 

Lt.  Peterman:  You  mean  under  our  system  or  your  system? 

Senator  Grunsky:  No,  under  your  system. 

Lt.  Peterman:  Oh,  no.  I  think  we  have  one  of  the  stiifest  penal  codes 
in  the  United  States,  and  there  are  no  pardons.  We  have  had  147  life 
sentences  commuted  since  1937, 

Chairman  Regan:  No,  that's  not  Senator  Grunsky 's  question. 

Lt.  Peterman:  I  was  just  getting  along  to  show  him  about  pardons. 

Chairman  Regan:  All  right. 

Senator  Grunsky:  Our  witnesses  in  California  said  that  they  know 
of  no  instance  where  an  innocent  man  has  been  convicted  of  a  capital 
oifense  under  our  system.  That's  what  we're  talking  about  here,  I 
thought.  Well  you  get  the  question  and,  frankly,  1  dont  want  to  argue. 
1  'm  not  here  to  entertain  the  audience,  or  the  gallery,  and  if  there  are 
reactions  there  I'll  simply  refrain  from  asking  the  questions.  I  have 
no  further  questions. 

Chairman  Regan:  1  think  the  question  Senator  Grunsky  is  asking 
is :  "In  your  experience,  do  you  believe  that,  because  there  is  no  capital 
punishment  and  you  try  cases  in  just  a  comparatively  short  time,  that 
it  may  be  that  there  is  not  the  careful  preparation  that  goes  ino  the 
proof  of  the  guilt  or  innocence  of  an  individual,  and,  therefore,  that 
you  are  more  liable  to  have  error  than  you  are  in  California?" 

Lt.  Peterman:  No. 

Chairman  Regan:  All  right  now,  can  you  tell  us  why  you  say  no? 

Lt.  Peterman:  I  disagree  with  that.  I  think  our  trials  are  just  as  well 
prepared  on  court  actions  as  any  in  your  state.  But  there  is  always 
that  possibility  of  error.  I  think  you  have  those  mistakes  here  in  your 
own  state. 

Chairman  Regan: 'Senator  Richards. 

Senator  Richards:  Lt.  Peterman,  Michigan  abolished  the  death  pen- 
alty a  long  time  ago.  That  right?  When  was  it? 

Lt.  P6tennan:  1846  and  '47. 
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Senator  Richards:  Now,  I  presume  since  that  time,  from  time-to- 
time,  there  've  been  numerous  questions  raised  as  to  whether  or  not  you 
should  go  hack  and  reinstitute  the  death  penalty.  As  a  matter  of  fact, 
has  the  state  ever  reinstituted  it  and  then  abolished  it  again? 
Lt.  Peterman:  No. 

Senator  Richards:  You  have  had  how  many  attempts  by  the  Legis- 
lature, if  you  recall,  or  by  petition  to  raise  the  question  of  the  death 
penalty  being  reinstituted  by  public  vote  or  legislative  vote? 
Lt.  Peterman:  Twenty -five  times. 

Senator  Richards:  And  each  time  it's  been  turned  down? 
Lt.  Peterman:  Yes,  sir.  Twenty -three  of  them  were  dropped  in  the 
Legislature,  one  by  a  referendum,  and  the  25th  was  by  the  veto  of  the 
Governor. 

Senator  Richards :  And  would  you  say,  as  a  member  of  the  Michigan 
State  Police,  that  there  is  strong  feeling  on  the  part  of  the  law  enforce- 
ment people  themselves  in  Michigan  for  a  reinstitution  of  the  death 
penalty  ? 

Lt.  Peterman:  No,  sir. 
Senator  Richards:  There  is  not? 
Lt.  Peterman:  No,  sir. 

Senator  Richards :  And  so  far  as  guards  in  the  prison  are  concerned, 
have  you  had  any  difficulty  in  obtaining  men  for  guard  service  because 
of  the  theory  that  they  are  placed  in  greater  danger,  or  feel  that  they 
are  in  greater  danger,  and,  therefore,  is  it  more  difficult  to  get  per- 
sonnel to  work  in  your  Michigan  prisons  than  in  other  states  ? 

Lt.  Peterman:  No,  we  have  a  long  waiting  list  for  guards  for  any 
of  our  prisons. 

Senator  Richards:  People  who  are  waiting  for  the  job? 
Lt.  Peterman:  That's  right.  Yes,  sir. 

Senator  Richards :  And,  then,  is  there  no  strong  body  of  thought — 
either  within  the  prisons,  law  enforcement  or  the  public  in  general — 
in  this  state  that  has  existed  without  the  death  penalty  for  many 
years  for  reinstitution  of  the  death  penalty? 
Lt.  Peterman:  No,  sir.  No,  sir. 
Senator  Richards :  Thank  you. 
Chairman  Regan:  Senator  O'SuUivan. 

Senator  O'Sullivan:  I  was  interested  in  your  comments  about  the 
particular  case  wherein  a  man  was  tried  twice  and  convicted  of  murder, 
and  then  you  re-examined  him  with  the  use  of  sodium  amytol  or  sodium 
pentothal,  and  on  the  basis  of  that  you  granted  him  a  pardon. 

Lt.  Peterman:  No,  not  that  alone.  The  polygraph  was  first.  Then  he, 
himself,  suggested  the  truth  serum,  so  that's  why  we  gave  him  that. 
But,  plus  the  investigation  we  had,  we  were  satisfied  the  man  was  inno- 
cent. 

Senator  O'Sullivan:  What  about  the  testimony  of  the  two  eyewit- 
nesses ?  Did  they  retract  their  testimony  before  you  pardoned  the  man  ? 
Lt.  Peterman:    I  don't  know.  I  didn't  contact  them. 
Senator  O'Sullivan:  They  were  never  contacted? 
Lt.  Peterman:  No,  sir. 

Senator  O'Sullivan:  So,  in  the  face  of  two  trials  and  two  convictions 
you  gave  him  a  sodium  pentothal  examination  and  conducted  an  inde- 
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pendent  investigation  Avitliout  examination  of  the  witnesses  at  the  first 
two  trials  and  then  gave  him  a  pardon  / 

Lt.  Peterman:  Plus  the  lie  detector  test.  AVe  were  satisfied  with  what 
we  had,  and  we  convinced  the  parole  board  that  the  individual  was  not 
guilty.  That's  why  we  went  ahead  with  it.  As  for  mistaken  identity, 
Ave've  liad  quite  a  few  of  those. 

Senator  O'Sullivan:  IIoav  long  after  the  first  trial  was  this  examina- 
tion ■  How  many  years? 

Lt.  Peterman:  Well,  the  first  trial  happened  in  about  '37.  If  I'm  not 
mistaken,  the  second  one  was  about  '44.  Then  he  was  brought  back, 
brought  up  to  the  state  police — this  must  have  been  about  1949. 

Senator  O'Sullivan:  In  1949.  So,  there  was  a  lapse  of  12  years  from 
the  first  fonvietion  to  the  year  of  the  examination  1 

Lt.  Peterman :  Yes,  sir. 

Senator  O'Sullivan:  That's  all. 

Chairman  Regan:  .Senator  Fislier. 

Senator  Fisher:  This  man  was  tried  twice,  and  there's  been  some 
question  raised  as  to  whether  or  not  you'd  give  as  complete  a  hearing 
as  the  imperfections  of  the  law  permit  in  an  important  case.  Your 
recollection  of  those  two  trials — was  he  given  the  best  that  could  be 
given  in  the  way  of  a  trial  in  those  two  instances'? 

Lt.  Peterman:  Well  as  for  that,  sir,  I  can't  answer.  I  wasn't  there. 

Senator  Fisher:  You  wouldn't  say  that  the  quality  of  justice  meted 
out  in  important  cases  that  would  take  away  a  man's  liberty  for  the 
rest  of  his  life,  that  the  quality  of  justice  meted  out  in  Michigan  was 
auA'thing  less  than  that  meted  out  in  California,  even  where  there's  a 
possibility  of  capital  punisb.ment  ? 

Lt.  Peterman:  No.  sir,  I  don't  think  so. 

Senator  Fisher:    I  thought  not. 

Chairman  Regan :  Senator  McxVteer. 

Senator  McAteer:  Lieutenant,  I  have  some  statistics  here  which 
apparently  are  furnished  through  Senator  Farr,  and  I  was  just  won- 
dering if  you  had  had  the  opportunity  to  see  these. 

Lt.  Peterman:    Xo,  that's  the  first  I  saw  of  them. 

Senator  McAteer:  I  would  just  like  to  point  out  that  these  partic- 
ular statistics,  as  furnished  by  Senator  Farr,  for  the  10-year  period 
from  1948  to  1957,  in  comparing  Michigan  with  the  State  of  California 
— in  Michigan,  where  you  have  no  capital  punishment  and  where  we 
do  have  it  in  California — show  the  murder  rate  per  100,000  citizens  in 
Michigan  is  3.9  as  contrasted  with  California's  3.2.  I  was  just  wonder- 
ing if  you  were  aware  of  the  fact  that  we  had  a  lower  incidence  of 
murder  in  Califttrnia  than  you  do  by  virtue  of  the  statistics  which  were 
furnished  to  us  by  your  proi)onents? 

Lt.  Peterman:  I  beg  to  differ  with  you  on  the  figures  you  have  there. 
As  for  national  statistics  these  were  the  figures  handed  me  before  I  left 
and  which  I  i'eel  are  correct. 

Senator  McAteer:  You're  not  debating  the  figures  with  me  because 
they  wt'ic  funiislicd  1*0  nn'  by  Senator  Farr  and  I'm  relying  upon  them. 

Lt.  Peterman:  No.  I'm  not  debating  tiiem. 

Senator  McAteer:  These  are  1948  to  1957  statistics  which  indicate 
that  at  that  time  California  had  twice  the  population  that  you  did.  We 
have  12,173,000  and  you  have  6,1>40,000.  Yet  at  that  particular  moment, 
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for  that  particular  10-year  period  of  time  wherein  we  had  twice  the 
population  that  you  did,  our  incidence  of  murder  per  100,000  of  popvi- 
lation  was  3.2  as  contrasted  with  your  3.9. 

Lt.  Peterman:  The  figure  I  have  here  as  their  1958  census  showed  it 
is  3.1  per  100,000. 

Senator  McAteer :  Well  I  think  you  'd  better  submit  those  to  Senator 
Farr  right  away. 

Lt.  Peterman:  We'd  better  get  together  on  some  of  these.  And  your 
national  record  was  4.7. 

Chairman  Regan :  Further  questions  ? 

Senator  Farr:  I'd  like  to  call  Dean  Kingsley,  dean  of  the  School  of 
Law,  University  of  Southern  California  and  also  the  chairman  of  the 
Californians  for  Abolition  of  Capital  Punishment,  the  chairman  of  the 
Southern  California  branch.  Dean  Kingsle3^ 

Dean  Kingsley:  Gentlemen,  first  I  want  to  make  it  quite  clear  on  the 
record,  although  I'm  sure  everyone  understands  it,  that  I'm  here  in 
my  personal  capacity  and  as  chairman  of  the  committee  in  Southern 
California.  I  do  not  represent,  I  do  not  speak  for  the  educational  insti- 
tution with  which  I  am  connected,  and  I  am  here  at  my  own  expense 
at  the  request  of  the  chairman  of  the  committee.  I  don't  intend  to 
speak  to  you  at  all  on  the  moral  or  the  ethical  aspects  of  the  issue 
which  is  before  you.  There  are  other  gentlemen  here  who  have  that 
profession  and  I  think,  and  perhaps  appropriately,  give  advice  in  that 
field.  But  I  am  a  lawyer,  as  you  are  law3'ers,  and  I  intend  to  speak  to 
you  as  a  member  of  our  common  profession.  This  much  on  the  moral 
issue  I  think  we  must  say,  however,  because.I  don't  think  anyone  on 
either  side  of  this  issue  can  look  without  concern  on  the  act  of  society 
in  taking  human  life  as  a  means  of  punishment.  That  maximum  penalty 
can  be  justified  only  if  it  is  clear  that  that  action  is  actually  needed  in 
order  to  protect  society  against  its  enemies.  But  all  the  evidence,  all  of 
the  results  of  every  bit  of  research  that  I  have  read,  and  it  is  part  of 
my  professional  obligation  as  an  educator  to  read  these  things  and  to 
read  them  in  detail,  comes  to  exactly  the  same  conclusion,  and  it  is  the 
conclusion  which  is  epitomized  on  the  chart  before  you  here.  Namely, 
that  there  is  nothing  at  all  to  shov/  that  the  use  of  capital  punishment 
operates  to  reduce  the  rate  of  homicide  or  the  rate  of  any  other  crime, 
and  there  is  nothing  to  show  that  the  use  of  capital  punishment  has  the 
slightest  effect  upon  the  safety,  or  the  effectiveness,  or  the  efficiency 
of  law  enforcement  agencies.  Reference  has  been  made  here  today  to 
some  of  the  work  of  Dr.  Thorsten  Sellin  of  the  University  of  Pennsyl- 
vania. If  you  gentlemen  of  the  committee  read  it — I  hope  you  did — the 
\evy  excellent  series  on  crime  in  the  United  States  which  appeared  in 
Life  Magazine  recently,  you  will  remember  he  was  spoken  of  there  as 
being  the  foremost  statistician  in  the  field  of  criminal  law  in  the  world. 
He  was  the  principal  consultant  to  the  Royal  Commission  of  Great 
Britain  in  its  study,  one  of  the  principal  consultants  to  the  commission 
which  investigated  this  problem  in  Canada  and,  I  think,  without  doubt, 
the  most  careful,  the  most  thorough  and  the  most  experienced  investi- 
gator of  this  problem. 

I  thought  you  might  be  interested,  perhaps,  in  a  little  bit  of  the 
police  statistics.  Chief  Reardon  adverted  to  them,  I  think,  this  morn- 
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ing.  The  police  liomieide  rale  in  the  larger  cilios  of  the  country  in 
states  having  capital  punishment  was  1.3  per  100, 000  of  population.  The 
rate  in  the  abolition  states  with  cities  of  convpai-able  size  was  1.2.  Com- 
paring Detroit  and  Chicago,  the  yearly  average  in  Chicago  over  a  20- 
year  period  was  4.8.  The  average  in  Detroit  was  1.26,  and  the  figures 
for  wounding  are  in  the  same  proportion,  7.9  in  Chicago  and  2.4  in 
Detroit.  I  don't  cite  those  figures  to  adjust  them  from  the  population 
level — they  show,  as  do  the  figures  for  murder  rates  in  general,  that 
the  killings  or  assaults  on  police  officers  are  unatfeeted  by  the  existence 
of  capital  punishment,  and  that  is  all  I  claim  for  them. 

Senator  ]\IcAteer  and  Senator  Grunsky  adverted  this  morning  and 
again  this  afternoon  to  some  of  the  other  statistics.  Perhaps  I  can  be 
helpful  on  that,  gentlemen.  I  have  here  the  Uniform  Crime  Reports 
for  the  United  States  issued  by  the  Federal  Bureau  of  Investigation 
for  the  year  1958,  which  is  the  last  year  for  which  the  figures  are  pub- 
lished. I  think  it's  unnecessary  perhaps  but,  for  the  sake  of  a  record, 
may  I  point  out  that  using  any  crime  statistics  you  have  to  draw  the 
comparative  figures  from  the  same  report,  because  there  are  just 
enough  minor  variances  in  the  manner  of  computing  population  be- 
tween censuses  and  in  the  number  of  departments  who  report  to  the 
different  agencies,  to  shade  it  a  little  bit. 

Chairman  Regan:  Dean,  isn't  it  also  true  that  some  of  the  depart- 
ments don 't  rejiort  the  crimes  ? 

Dean  King'sley:  Well,  that's  the  reason  that  you  have  to,  if  you're 
going  to  compare  two  states,  take  one  agency  to  which  the  reports 
have  been  made,  because  they  will  be  getting  reports  on  a  comparable 
basis. 

Chairman  Regan:  Well,  for  example,  California  maj^  meticulously 
report  each  crime  and  put  it  in  its  proper  category,  whereas  New 
York  or  some  other  state  just  fails  to  do  so  and  you  get  comparisons. 
The  statistics  would  appear  to  show  a  situation  wdierein  one  state  is 
different  from  the  other,  when  it's  only  a  matter  of  the  failure  of  local 
law  enforcement  men  to  report  the  crimes  in  their  own  jurisdiction. 

Dean  Kingsley:  That  1  think  has  been  true  as  to  some  offenses.  All 
of  our  information  indicates  that  the  departmental  reportings  to  the 
Federal  iUireau  of  Investigation  in  the  homicide  area  are  legitimately 
made.  There  are  some  of  the  other  offenses  as  to  which  we  have  some 
(juestion,  but  not  homicide.  The  Michigan  and  California  figures  in 
this  report  are  3.7  for  California  and  3.1  for  Michigan.  The  latter  is, 
I  think,  the  same  figure  that  Lieutenant  Peterman  gave  you. 

Chairman  Regan:  Senator  Cobey. 

Senator  Cobey:  Pardon  me  for  interrupting  you,  Dean,  but  what 
years  do  lliose  figures  covert  Is  that  for  just  one  year? 

Dean  Kingsley:  Those  are  the  figures  for  the  periods  1957  to  'oS. 
No,  I'm  sorry,  for  the  calendar  year  1958  in  this  one. 

Senator  Coljey:  They're  one  year? 

Dean  Kingsley:  They're  one-year  figures,  yes. 

Senator  McAteer>  Mr.  Chairman,  Dean,  I  just  wanted  to  clarify, 
perhaps  somctiiiug  that  you  didn't  hear  or  maybe  1  didn't  say.  This 
is  for  the  10-year  period,  1948  to  1957,  which  I'm  sure  that  you  will 
stipulate  is  probably  a  more  accurate  way  in  which  to  ascertain  an 
average  than  to  use  a  one-year  period. 
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Dean  Kingsley:  Yes,  I  think  that  is  true,  although  the  data  for 
the  earlier  part  of  the  era,  as  Senator  Regan  has  pointed  out,  is  I 
think  among  ►statisticians  open  to  a  little  more  question  for  other  states 
than  California.  Everybody  isn't  as  lucky  as  we  are  with  Ron  Beattie, 
of  coarse. 

One  of  the  matters  that's  been  adverted  to  here,  I  thought  perhaps 
some  data  I  have  might  be  helpful.  In  the  16-year  period  ending  in 
1958,  22  cases  of  men  on  death  row  in  California  were  reversed  by  the 
Supreme  Court.  Of  those  22  cases,  three  were  reconvicted  and  again 
given  a  death  sentence.  Nine  on  retrial  were  give  life.  Two,  on  retrial 
were  convicted  of  murder  second.  The  other  eight  were  not  reconvicted 
of  murder,  and  I  appreciate  the  committee's  desire  not  to  put  names 
into  the  record  as  far  as  possible.  I  have  here,  and  they're  available 
if  the  committee  wishes  them,  the  data  on  six  of  those  on  whom  we 
have  records  down  to  yesterday  evening.  None  have  committed  any 
second  killing  since  their  release.  Some  of  them — two  I  believe— had 
originally  been  convicted  on  other  counts  for  other  offenses  and,  after 
their  release  on  the  homicide  count,  were  sent  back  to  San  Quentin 
to  serve  out  the  robbery  or  burglary  conviction.  Now,  one  further  point 
which  I  would  like  to  make,  and  I  shall  try  to  be  brief  about  it.  Mr.  Ball 
has  already  touched  on  it.  To  me  the  principal  reason  why  I  dis- 
approve of,  and  object  to,  capital  punishment,  and  why  I  think  it 
lacks  deterrence,  is  because  there  is  inherently  built  into  the  use  of 
capital  punishment  factors  that  inevitably  make  it  an  ineffective  de- 
vice. It's  common  doctrine  among  every  law  enforcement  person  I 
have  ever  known  that  punishment  if  it  is  to  deter  must  be  both  swift 
and  certain.  That  it  is  the  element  of  swiftness  and  the  element  of 
certainty  rather  than  the  element  of  severity  which  has  the  impact 
by  way  of  deterring.  But  capital  punishment  can  neither  be  swift  nor 
can  it  be  certain.  You've  already  been  given  today  some  of  our  Cali- 
fornia figures.  They  can  be  duplicated  time  and  again  over  the  United 
States  on  the  persons  convicted  of  murder  in  the  first  degree.  The 
ratio  is  pretty  uniform — about  1  in  50  is  given  a  death  sentence.  These 
are  odds  which  certainly  do  not  suggest  deterrence  to  anybody  who 
is  by  any  chance  weighing  the  possibility  of  punishment,  and  this 
has  already  been  said — hardly  any  of  these  people  stop  to  weigh  it, 
but  if  they  do  there  is  no  certainty  in  it.  Many  things — the  effective- 
ness of  the  prosecution,  of  the  defense  counsel,  the  race,  the  wealth,  the 
ignorance  or  brilliance,  if  you  like,  of  the  defendent — these  are  the 
things  which  affect  the  j^enalty  given,  as  all  of  us  as  lawyers  know. 
And  it's  not  swift.  Mr.  Ball  has  spoken  of  the  things  which  are  in- 
volved— of  the  long  time  spent  in  selecting  a  jury  and  screening  out 
those  jurors  who  say  they  disapprove  of  the  death  sentence  and  w'on't 
serve,  of  the  long  trials,  the  elaboration  of  evidence,  the  sensationalism 
that  goes  with  that.  On  the  interposition  of  the  insanity  pleas — stop 
and  think,  gentlemen,  as  practicing  laAvyers,  what  are  the  cases  in 
which  the  insanity  plea  is  urged  and  in  which  we  get  the  long  in- 
sanity trials  with  all  the  problems  involved?  They  are  the  death  cases. 
When  the  insanity  plea  is  interposed  and  the  jury  returns  a  verdict 
of  murder  second,  the  defendant  withdraws  the  insanity  plea.  He 
urges  it  when  he's  facing  death.  Then  Ave  have  a  third  trial  now  in 
California  on  penalty,  and  after  that's  over  you  make  a  motion  for 
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a  new  trial.  Tlie  Supreme  Court  says  the  judge  has  power  to  reduce 
the  penalty,  and  so  you  urge  that,  and  then  you  have  an  automatic 
appeal  taken  without  regard  to  whether  there's  any  merit  in  the  mind 
of  defense  counsel  or  not.  It's  taken  automatically.  The  record  is  writ- 
ten up.  It  goes  to  the  Supreme  Court.  It's  argued.  It  is  decided  usually 
a  year  or  a  year-and-a-half  after  conviction.  One  case  from  Southern 
California,  with  which  one  of  the  gentlemen  on  the  other  side  is  quite 
intimatel}^  connected,  has  been  in  prison  for  over  11  months,  and  the 
appeal  has  yet  to  be  determined  by  the  Supreme  Court.  Once  that  is 
over  we  start  the  long,  by  now  familiar  process — the  writs  of  error, 
corura  nobis,  corum  volvis,  writs  of  certiorari,  writs  of  habeas  corpus 
— this  whole  parade.  And  I  quite  agree  with  Mr.  Rigg  that  as  long  as 
the  American  people  are  dedicated  to  due  process  of  law  and  as 
long  as  our  courts  are  manned  by  judges  of  integrity,  this  process  is 
an  inevitable  attribute  to  the  death  penalty,  because  these  are  the 
things  that  any  decent  judicial  system  must  provide  when  the  life  of 
the  defendant  is  at  stake.  The  result,  then,  is  something  we  all  know : 
an  average  in  California  now  of  almost  a  thousand  days  from  con- 
viction to  the  imposition  of  the  death  penalty  and,  as  we  know,  in 
some  cases,  even  longer.  But  the  average  runs  between  three  and  four 
years.  This  is  not  swift  justice.  This  means  that  by  the  time  the  execu- 
tion comes,  if  it  ever  does  come,  the  community  has  forgotten  what 
the  man  is  being  punished  for.  The  impact  Avhich  punishment  should 
bring  on  the  rest  of  society  is  gone.  May  I  repeat  what  has  been  said 
by  the  very  distinguished  and  experienced  law  enforcement  officers 
who  preceded  me  at  this  microphone.  What  is  important  is  a  system 
of  law  in  which  there  is  quick  and  accurate  apprehension  of  the  offender 
and  swift  and  certain  imposition  of  penalty.  And  you  will  never  get 
that  in  a  homicide  case  as  long  as  you  persist  in  the  retention  of  capital 
l)unishment. 

Chairman  Reg-an:  Questions?  Senator  McAteer. 

Senator  McAteer:  Did  I  hear  you  correctly  when  you  said  that  if  we 
are  lo  have  a  decent  judicial  system  that  it  must  bring  swift  justice? 

Dean  Kingsley:  No,  I  said  that  as  long  as  we  had  a  decent  judicial 
system,  the  sort  of  delay  which  we  see  in  these  capital  cases  was  inherent 
in  it.  No  judge  with  integrity  is  going  to  deny  to  the  man  whose  life 
is  at  stake  the  opportunity  to  make  any  point  of  law  or  fact  which 
seems  to  have  any  merit  at  all. 

Senator  McAteer:  AVell  do  you  believe  that  we  do  have  a  decent 
judicial  system? 

Dean  Kingsley:  I  think  we  do  and  we're  taking  from  four  to  12 
years  to  ini])ose  convictions. 

Senator  McAteer:  Well,  then,  are  you  in  favor  of  the  due  process 
aspect  of  our  Federal  and  our  state  law  ? 

Dean  Kingsley :  Certainly. 

Senator  McAteer:  To  explore  it  to  the  fullest  possible  extreme  at  all 
limes  under  all  circumstances? 

Dean  Kingsley:  I  .wouldn't  depart  from  it  for  a  second.  That's  my 
main  point. 

Senator  McAteer:  Isn't  it  a  fact  that  the  reason  you  don't  have  the 
swift  justice  that  you  were  talking  about  is  because  Ave  are  trying  to 
iiuiintain  the  dccoiit  judi-ial  system  tliat  we  have  at  present,  and  tJie 


ABOLISHMENT  OF  DEATH  PENALTY  69 

due  process  of  law  provisions  that  we  have  in  state  and  federal  govern- 
ment? The  reason  for  not  having  this  very  swift  justice,  then,  is  to 
allow  every  person  who  is  accused  to  exercise  full  due  process  of  law 
so  as  to  guarantee  all  the  constitutional  rights? 

Dean  Kingsley:  That's  exactly  my  point,  Senator.  You're  making  it 
as,  in  fact,  people  very  frequently  do,  better  than  I  did  myself.  These 
things  are  necessary  in  our  system  of  life.  But  these  things  proliferate 
and  take  longer  when  life  is  at  stake  than  when  it  is  not.  Look  at  the 
records  in  California.  How  many  of  these  elaborate  repetitions  of  writs 
to  state  and  federal  system  have  we  had  in  noncapital  cases?  It  is  the 
capital  case  in  which  these  things  come  up,  just  as  it's  the  capital  case 
in  which  the  insanity  plea,  right  or  wrong,  is  interposed.  It  is  the 
sanity  plea  in  which  the  legislature,  because  of  an  unfortunate  instance 
we  all  remember,  provided  for  the  automatic  appeal  rather  than  the 
discretionary  appeal.  That's  my  very  point,  that  it  is  our  desire — which 
you  and  I  and,  I  know,  every  member  of  the  committee  has — to  keep 
every  element  of  due  process. 

Senator  McAteer:  Let  me  ask  j^ou  this  then.  If  justice  were  swift  by 
whatever  standard  you  may  prescribe — let's  assume  90  days  after  the 
incident  that  justice  would  be  rendered — would  you  be  in  favor  of 
capital  punishment  ? 

Dean  Kingsley:  If  I  understand  your  question,  sir,  I  think  I  can 
only  answer  you  this  way.  You  cannot  have,  I  think,  in  a  capital  case 
justice  which  moves  that  swiftly. 

Senator  McAteer :  Well  you  set  the  standard  then.  How  soon  is  swift 
justice  bj^  your  standards  ?  , 

Dean  Kir-gsley:  I  think  we  would  have  it  if  we  did  not  have  capital 
punishment  lianging  over  everyone  concerned  in  the  case,  from  the 
police  officer  to  the  Governor,  the  horrible  specter  of  the  possibility  of 
error — and  I  think  some  of  the  data  I've  given  here  indicates  that 
that  possibility  is  there.  We  may  have  been  lucky  in  California  and  not 
have  met  it  yet,  but  it  hangs  over  the  head  of  every  person  concerned. 
If  that  horrible,  and  I  use  the  word  in  the  moral  sense,  that  awful 
responsibility  is  not  hanging  over  every  person's  head  then  we  can 
move  somewhat  quicker.  We  can  bring  cases  to  trial  within  the  30  days 
that  statute  coutemplates.  We  could  get  the  appeals  heard,  those  we 
know  that  are  in  the  District  Courts  of  Appeal,  in  about  half-time — I 
think  the  figures  are  on  the  death  appeals  in  the  Supreme  Court. 

Senator  McAteer :  Well,  actually,  your  philosophy,  then,  is  just  that 
the  state  does  not  have  the  right  to  extract  the  life,  and  this  problem 
about  due  process  is  really  not  your  main  point  as  I  understand  it, 
because  you're  just  against  extracting  a  human  life. 

Dean  Kingsley:  No,  what  I  said  was,  sir,  that  I  think,  in  the  first 
place,  that  we  liave  no  right  to  extract  human  life  except  as  there  can 
be  given  a  showing  far  more  adequate  than  anything  that  anyone  has 
produced  in  the  last  50  years  of  study  to  show  that  it  has  the  slightest 
necessity.  And  that,  therefore,  we  are  now,  carrying  out  what  seems 
to  me  an  unnecessary  procedure — one  that  is  not  only  unnecessary,  but 
which  defeats  its  own  end  by  delaying  and  making  uncertain  punish- 
ment. If  we  abolished  it  we  could  proceed  in  much  greater  certainty 
and  effect  a  reasonable  reduction  in  the  time  between  the  event  and 
the  time  when  punishment  starts. 
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Senator  McAteer:  Thank  you. 

Chairman  Regan:  Senator  Griinskj'. 

Senator  Grnnsky:  Dean  Kingsley,  at  tliis  point  directing  your  atten- 
tion to  ilu'  bill,  Avliat  is  your  position  with  regard  to  life  imprisonment 
without  possibility  of  parole  ?  Do  you  believe  that  is  workable,  or  would 
you  say  that  in  time  you  would  ask  for — and  do  now  believe  in  the  prin- 
ciple— that  you  necessarily  must  (and  would  want)  to  have  tlie  pos- 
sibility of  parole  if  you  were  going  to  have  life  imprisonment? 

Dean  Kingsley:  I'm  supporting  the  bill  as  drafted,  Senator. 

Senator  Grunsky:  Well  !  understand  that,  but  what  is  your  belief? 

Dean  Kingsley :  I  see  no  reason  why  the  bill  as  drafted  is  not  a  work- 
abh^  piece  of  legislation. 

Senator  Grunsky:  But  do  you  not  advocate  and  would  you  not  next 
session  be,  if  this  bill  passes,  asking  for  parole  where  the  sociologists 
and  the  psychiatrists  convince  you,  or  make  you  believe,  that  they  can, 
by  hypnotism  or  waving  a  magic  wand,  rehabilitate  these  people  ? 

Dean  Kingsley:  I  have  not  said  that  I  am  ever  going  to  be  urging 
parole. 

Senator  Grunsky:  No,  but  some  are,  and  I  wanted  to  know  if  you 
were  among  tlie  number. 

Senator  McAteer :  May  I  follow  that  answer,  Senator  Grnnsky  ?  Did 
I  hear  you  correctly,  that  you  would  not  urge  parole  under  any  cir- 
cumstances, Dean?  Life  without  parole — without  the  possibility  of 
])arole — to  yon  means  just  that.  Is  that  correct,  sir? 

Dean  Kingsley:  That's  right. 

Senator  McAteer:  And  under  no  circumstances  would  you  let  out 
a  murderer  who  had  killed  in  cold  blood,  such  as  Stephen  Nash,  as  an 
example  ? 

Dean  Kingsley:  Life  without  possibility  of  parole  means  to  me  just 
what  it  says.  Now,  as  you  pointed  out  earlier,  that  is  obviously  subject 
to  the  constitutional  power  of  the  Governor,  or  of  the  Governor  and  four 
judges  of  the  Supreme  Court,  if  it's  a  habitual  criminal. 

Senator  McAteer:  Or  seven  members  of  the  Adult  Authority  ap- 
l)oiul''d  by  the  Governor. 

Dean  Kingsley:  No.  In  the  Constitution  it  must  be  the  Governor. 
I  don't  think  we  can  change  the  Constitution,  sir.  We  can  change  it. 
but  I'm  not  suggesting  it.  Obviously  the  constitutional  power  of  the 
Governor  will  remain  as  it  does  \yith  the  deatli  penalty,  and,  as  you 
l)ointed  out  this  morning,  we  have  eases  in  this  state  in  which  the 
death  iM'u.-illy  has  been  commuted  to  simple  life. 

Senator  McAteer:  And  parole. 

Dean  Kingsley:  Yes.  I  don't  think  we  change  that  with  this. 

Senator  McAteer :  Thank  you. 

Chairman  Regan:  Further  questions?  Senator  Cobey. 

Senator  Cobey;  Just  oiie  thing.  Dean.  That  1000  day  statistic  you 
gave  us — the  average  in  California.  Does  that  run  between  the  sen- 
tencing and  the  actual  execution? 

Dean  Kingsley:  Sentence  and  execution.  It's  not  exactly  1000  days. 
It's  !)()()  and  some  odd. 

Senator  Cobey:  Ai)proximately,  1  see. 

Chairman  Regan :  Senator  Fisher, 
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Senator  Fisher:  Dean,  I  think  Ave  got  lost  in  the  shnffle  here  on  this 
swiftness  and  certainty.  Did  I  understand  yonr  point  to  be  that  be- 
cause in  death  penalty  cases  procedural  safeguards  make  the  imposi- 
tion of  sentence  neither  swift  nor  certain,  that  because  of  that,  it 
loses  the  effect  it  might  otherwise  have  as  a  deterrent.  Was  that  the 
point  you  were  trying  to  make? 

Dean  Kingsley:  That's  the  point.  If  it  has  any  deterrence  at  all  it's 
lost  in  the  time  of  delay. 

Senator  Fisher:  And  the  time  of  delay,  as  I  understand  it,  is  be- 
cause we  throw  more  procedural  safeguards  around  this  particular 
kind  of  a  case  than  in  any  other  kind  of  a  case. 

Dean  Kingsley:  That's  correct,  Senator. 

Senator  Fisher:  And  you  recommend  that  those  be  retained  even 
though  it  is  not  swift  and  certain  and,  therefore,  not  much  of  a  deter- 
rent if  any  ? 

Dean  kingsley:  Yes,  I  wouldn't  for  a  moment  take  away  the  due 
process,  which  is  part  of  our  basic  thinking. 

Senator  Fisher:  As  an  authority  on  the  complexities  of  the  law, 
would  you  H-dy  that  no  matter  how  high  we  put  the  procedural  safe- 
guards we  now  have  in  California — including  some  that  extend  the 
procedure  for  a  period  of  10  or  12  years  even — that  in  such  cases 
there  is  still  always  the  chance  of  error?  I'm  asking  you  your  experi- 
ence, now,  in  the  understanding  of  legal  procedures. 

Dean  Kingsley:  Any  system  of  justice  which  is  administered  by 
human  beings,  which  depends  on  human  testimony,  has  built  in  it  the 
chance  of  error. 

Chairman  Regan:  You  spoke  on  the  lack  of  deterrence  .  .  .  there 
is,  in  your  opinion,  a  lack  of  deterrence  as  to  whom?  Do  you  mean 
that  the  public  forgets  about  it  so  it's  no  longer  a  deterrent,  or  that 
the  individual  who  is  under  sentence,  because  of  the  lack  of  certainty, 
is  the  one  to  whom  the  swiftness  or  the  lack  of  swiftness  is  no  longer  a 
deterrent?  Just  what  do  you  mean? 

Dean  Kingsley :  Both. 

Chairman  Regan:  Now  as  far  as  the  public  is  concerned,  I'm  think- 
ing of  cases  that  are  brought  to  our  attention  wherein  the  public 
thinks  it  was  absolutely  cruel  and  inhuman  punishment  because  of 
the  ineffectiveness  or  the  lack  of  swiftness.  Is  it  your  understanding 
that  the  public  is  not  aware  of  the  fact  that,  in  these  cases,  there  is 
a  lack  of  swiftness  and  there  is  a  lack  of  certainty — and  it's  not  called 
to  the  public's  attention — and  you  mean  to  say  that  in  itself  it  is  not  a 
deterrent  to  others?  I  want  to  know  if  that's  your  understanding? 

Dean  Kingsley:  I  think  we  know  this,  sir,  and  I  think  any  person 
who  has  attempted  to  work  in  this  field  has  the  same  feeling,  that 
insofar  as  you  are  hoping  by  punishment  to  deter  others,  the  others 
must  know  what  the  punishment  was  imposed  for.  When  you  delay, 
•as  we  do  in  these  cases — three  or  four  years — the  public  has  long 
since  forgotten  the  offense  for  which  the  person  was  convicted.  Now 
there  are  occasional  and  very  famous  cases  which  stay  alive  in  the 
popular  mind,  of  course.  But,  by  and  large,  I  would  be  willing  almost 
to  gamble  that  I  could  read  out  in  this  room  full  of  people  with 
apparent  interest  in  the  subject,  the  list  of  people  who  have  been 
executed  in  this  state  in  the  last  three  years,  and  that  for  90%   of 
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those  names  no  indication  of  the  crime  or  circumstances  involved 
would  come  to  tlie  mind  of  anyone,  unless  ho  happened  to  have  been 
defense  or  prosecuting-  attorney  in  the  case.  AVe  lose  by  that.  We  lose 
immeasurably. 

Chairman  Regan:  How  do  you  reconcile  that  conclusion  with  your 
statement  that  the  individual  who  has  been  sentenced,  nay  to  death, 
and  then  is  granted  a  new  trial,  makes  a  move  with  great  alacrity 
when  the  sentence  is  reduced  and  immediately  withdraws  all  his  pleas 
and  is  \villin<i-  to  serve  the  rest  of  his  life  in  prison? 

Dean  Kingsley:  Remember,  sir,  that  one  of  the  things  which  makes 
the  whole  process  of  deterrence  difficult  in  application  is  that  we  are 
trying  to  do  two  things  with  one  device,  a  process  which  never  works 
too  well  in  this  world.  Wc  are  trying  to  deter  specific  individuals, 
tempted  to  commit  a  specific  crime,  by  a  threat  of  punishment,  and 
we  are  also  trying-  to  deter  the  world  at  largo  by  the  spectacle  of  the 
imposition  of  that  punishment.  Noav  the  tAvo  things  are  not  the  same. 
My  point  is  that  the  delay,  whatever  other  problems  intervene  there, 
operates  to  make  either  intended  result  ineffective. 

Chairman  Regan:  It  would  appear  to  me  that  in  the  limited  ex- 
perience that  I've  had  in  hnv  enforcement,  and  talking  to  the  persons 
who  have  been  apprehended,  that  they're  completely  aAvare,  all  the 
time,  of  the  existence  of  the  death  penalty  and — no  matter  what  any- 
body else  would  say — it  in  all  instances,  to  me,  was  a  complete 
deterrent.  So  I  think  it's  an  unusual  situation  to  find  out  that  it's 
never  a  deterrent. 

Senator  Cobey :  Mr.  Chairman. 

Chairman  Regan :  Senator  Cobey. 

Senator  Cobey:  Dean,  just  one  further  point,  as  I  understand  you, 
regardless  of  the  delay  factor,  j^ou  don't  regard  capital  punishment 
as  an  effective  deterrent  because  only  one  of  50  gets  executed.  If 
anybod}^  is  doing  any  thinking  about  the  odds,  the  odds  are  pretty 
good — about  98%  that  j^ou  Avon't  be  executed. 

Dean  Kingsley:  That's  right. 

Senator  Griinsky:  Well,  Mr.  Chairman,  oji  that  point  I  think  it's 
so  fundamental  (and  that  was  my  reuuirk  earlier,  which  was  some- 
what off  the  record  and  not  meant  to  be  facetious)  that,  perhaps, 
where  we  have  700  convicted  and  in  prison,  not  in  death  row,  guilty 
of  crimes  equally,  perhaps,  as  depraved  and  as  heinous  as  those  which 
drew  the  death  penalty,  that  if  more  of  them  had  been  given  the 
death  penalty  and  if  their  penalties  were  more  sure  and  more  swift  it 
would  be  a  real  deterrent.  I'm  not  talking  about  the  emotional  crimes, 
because  most  of  them,  even  including  homicide,  are  not  first  degree 
under  any  theory  of  the  law.  But,  do  you  not  feel  that  if  the  death 
ix'ualty  were  given  more  frequently  in  cases  of  first  degree  murder, 
and  the  alternative  of  life  imprisonment  used  less  frequently,  where 
now  it's  used  so  often,  and  that  the  punishment  were  more  swift,  that 
it  Avould  be  a  deterrent?  These  criminals,  when  thoy  think  about  it, 
figure  "it  can't  happen  to  rae"  because  it  only  happens  once  in  a 
thousand  limes,  thanks  to  the  great  concern  which  fine  people  like 
youi-self  have  for  pr(^tecting  them,  even  under  the  guilt  of  their  crime. 

Dean  Kingsley:  Well,  Senator,  I  don't  intend  to  be  facetious  either, 
but  I  do  try  to  be,  I  hojjc,  realistic  in  my  thinking.  We  have  a  long 
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body  of  experience  with  the  use  of  capital  punishment  and  the  use  of 
other  penalties  in  this  country.  I  think  it  would  be  unrealistic  to  expect 
that  there  will  be  any  noticeable  change  in  the  ratio  of  death  penalties 
to  convictions,  or  in  any  of  the  facts  of  these.  These  figures  have  been 
constant  too  long. 

Senator  Grunsky:  Well,  there  would  be  no  change  without  a  change 
in  the  law.  That  was  why  I  made  my  statement.  If  we  had  the  votes, 
we  could  correct  that  situation  by  appropriate  legislation  for  future 
crimes.  Are  j^ou  answering  the  question  in  the  light  of  the  possibility 
of  changing  the  law?  That's  all  I  was  asking. 

Dean  Kingsley:  I  learned  long  since,  Senator,  not  to  try  to  antici- 
pate changes  of  law. 

Senator  Grunsky:  I  think  you're  wise  in  that. 

Chairman  Regan:  Ten  minute  recess. 

*  *  _  *  *  *  *  * 

Chairman  Regan:  Senator  Farr. 

Senator  McAteer:  Mr.  Chairman. 

Chairman  Regan:  Senator  McAteer. 

Senator  McAteer:  Mr.  Chairman,  I'm  looking  at  the  clock  at  this 
moment,  and  it  saj's  25  minutes  to  5  :00.  I  was  just  wondering  if  you 
could  give  some  approximation  of  time  for  the  balance  of  the  propo- 
nents' arguments.  I  note  that  they've  had  seven  speakers  and,  so  far, 
only  one  of  the  speakers  from  the  mimeographed  list  that  we  have 
before  us  has  spoken :  that  was  Dean  Kingsley.  That  would  indicate 
that  there  are  eight  more. 

Senator  Farr:  Mr.  Chairman,  we  do  not  have  eight  witnesses. 

Senator  McAteer:  I  wonder  if  you'd  let  the  chairman  respond, 
Senator  Farr.  Would  you  give  us  an  indication  as  to  what  the  balance 
of  the  time  would  be  for  the  proponents,  please? 

Chairman  Regan:  I  assume  that  the  proponents  may  take  until  6 
o'clock.  Now,  whether  they're  through  or  not,  at  7:30  the  opponents 
of  the  bill  are  going  to  be  given  their  time,  beginning  from  that  time 
on.  Then,  we'll  have  to  work  it  out  later,  anytime  until  midnight,  if 
anybody's  not  heard. 

Senator  McAteer:  Well,  I'm  only  suggesting.  Senator  Regan,  that, 
this  morning  from  9  :30  to  12,  which  is  2^  hours,  and  from  2 :30  this 
afternoon  until  6  o'clock  would  be  4^  hours,  which  totals  seven  hours. 
If  you  let  the  opponents  speak  from  7:30  to  11:30,  you're  only  giving 
four  hours  to  the  opponents,  and  I  assure  you  that  there  are  as  many 
opposed  here  who  are  equally  as  eloquent  as  anyone  who  has  spoken. 

Chairman  Regan:  The  opponents  have  said  they  only  need  about 
three  hours,  and  we're  giving  them  four. 

Senator  McAteer :  Oh,  fine,  if  that 's  their  determination,  Mr.  Chair- 
man. But,  I  think  that  the  press  and  the  audience  is  entitled  to  know 
some  of  the  approximate  hours  involved. 

Senator  O'SuUivan:  Mr.  Chairman. 

Chairman  Regan:  Senator  0 'Sullivan. 

Senator  O'Sullivan:  Is  there  to  be  rebuttal  by  the  proponents? 

Chairman  Regan:  The  rebuttal  time  will  be  governed  by  the  re- 
quest of  the  proponents.  They  have  one  hour  of  rebuttal. 

Senator  Farr:  We  won't  need  that  long. 
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Chairman  Reg-an:  All  rij2:ht,  but  we'll  spo  liow  iimcli  time  can  be 
given  as  we  uct  close  to  the  hour  of  11  o'clock. 

Senator  Farr:  Thank  you,  Mr.  Chairman  and  Senator  McAteer.  I 
want  to  assure  all  members  of  the  committee  that  we  want  to  be  as 
brief  as  we  can,  and  I  do  think  rjuite  a  bit  of  the  time  has  been  taken 
up.  Of  eour.se,  if  the  members  do  have  questions  it's  certainly  fair  that 
they  ask  them.  At  this  time  we  would  like  to  call  some  representative 
of  relio'ious  groups  of  California  who  Avonld  like  to  speak.  I  wish 
they'd  come  forward,  because  their  remarks  Avill  be  very  brief,  and  T 
think  it  would  aid  Ihe  committee  if  they  might  be  up  here  at  the  same 
time.  I'd  like  to  call  Bishop  ]\Iil]ard,  Avho's  tlie  auxiliary  bishop  of  the 
Diocese  of  California  of  the  Episcopal  Church;  Bishop  Kennedy,  who's 
a  bi.shop  of  the  Methodist  Diocese  in  Southern  California;  Reverend 
Noon,  who  represents  the  Northern  California  and  Nevada  Council  of 
Churches;  and  Rabbi  Houseman,  who  represents  the  Association  of 
Rabbis.  We  have  one  other  person  who's  speaking  as  an  individual, 
not  on  behalf  of  the  faith  which  he  represents,  but  he  was  formerly 
the  chaplain  of  San  Quentin  Prison,  and  that  is  Father  McAllister. 
I  Avonder  if  these  people  would  come  forward  so  we  could  have  them 
up  here  and  call  upon  them? 

Chairman  Regan:  Will  you  step  forward,  please? 

Senator  Farr:  I  would  like  to  call  on  Bishop  Kennedy,  of  the  Meth- 
odist Diocese  of  Southern  California.  Bishop  Keiniedy. 

Bishop  Kennedy:  IMr.  Chairman.  Members  of  the  ('ommittee.  This 
will  take  but  a  short  time.  I  come  not  only  as  an  individual  to  express 
my  own  conviction,  but  to  give  the  committee  the  attitude,  the  official 
attitude,  of  my  church. 

Chairman  Regan:  Bi.shop  Kennedy,  so  there  Avon't  be  any  question 
for  the  record,  as  I  understand  it  you're  speaking  for  yourself  and 
officially  for  your  church? 

Bishop  Kennedy:  Yes,  sir. 

Chairman  Regan:  And  would  you  exi)lain,  also,  in  what  manner  you 
took  a  plebiscite — how .  it  was  done,  and  so  on,  so  there  will  be  no 
question  about  it? 

Bishop  Kennedy:  Yes,  I'll  be  glad  to.  There'll  be  a  good  nuiny  Meth- 
odists, I  hasten  to  say,  who  disagree  with  the  official  position,  but  the 
only  body  in  our  church  who  speaks  officially  for  the  church  is  the 
general  conference,  which  meets  exery  four  years.  In  our  actio)i  four 
years  ago,  there  is  in  our  discipline  a  statement  of  opposition  to  capital 
punishment  which  comes  as  near  being  the  official  position  of  the 
Methodist  Church  as  you  can  have  it.  Beside  that,  here  in  California 
we  have  two  areas,  as  we  call  it  in  <mii'  cluirch,  the  Los  Angeles  area, 
over  which  I  preside,  and  the  San  Ki-ancisco,  which  covers  Northern 
California.  The  annual  conferences  under  these  areas,  which  are  com- 
l)osed  of  the  ministers  of  the  churches  and  laymen  reju-esenting  tiic 
churches — one  layman  from  each  church  and  one  minister — both  of 
these  conferences  are  on  record  with  strong,  outspoken  resolutions 
against  capital  punishment.  So,  that  as  far  as  we  can  speak  officially, 
this  is  our  point  of  view.  As  I  look  back  over  the  reasons  for  it  and 
i-emember  the  ai'gnments,  the  ones  I've  seen,  T  lliink  lliey  fall  into  just 
three  categories,  which  I'll  state. 
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First  is  the  feeling,  the  belief,  that  from  the  standpoint  of  Christian- 
ity and  the  Bible,  capital  punishment  is  wrong.  The  second  point  of 
view  I  think  would  be  expressed  something  like  this :  "We  don 't  feel  it 
works.  It  is  not  deterring  crime.  The  third  point  of  view,  as  I  would 
see  it,  is  that  in  a  time  when  human  life  is  so  cheap  in  so  many  parts 
of  the  world,  a  Christian  nation  and  a  democratic  nation  should  abolish 
capital  punishment  and  hold  up  before  the  world  an  understanding  of 
our  belief  in  the  sanctity  of  life,  the  dignity  of  life,  and  a  reverence  for 
all  life,  even  the  lives  of  men  who  are  not  good.  And  I  think  that's 
all  I  have  to  say,  Mr.  Chairman.  Thank  you  for  the  opportunity. 

Chairman  Regan :  Senator  Grunsky. 

Senator  Grunsky:  Bishop,  if  I  may  clarify  one  point. 

Bishop  Kennedy :  Yes. 

Senator  Grunsky:  I  think  you  probably  detected  that  there's  an 
honest  disagreement  here  among  good  men  as  to  whether  it  is  a  deter- 
rent or  not. 

Bishop  Kennedy :  Yes,  sir. 

Senator  Grunsky:  And  in  order  to  reach  the  issue,  which  is  perhaps 
a  moral  one,  if  we  accept,  recognizing  the  disagreement,  that  capital 
punishment  is  a  deterrent  and  does  protect  society  in  that  respect, 
would  you  approve  of  capital  punishment  for  the  purpose  of  protecting 
society  and  as  a  deterrent? 

Bishop  Kennedy:  I  would  have  to  answer  just  as  an  individual.  I 
don't  know  what  the  church  would  say.  I  would  approve  of  it  if  I 
thought  it  worked  as  you  have  stated  it,  yes. 

Senator  Grunsky:  Yes,  and  that's  what  I  wanted  because  I  think 
that's  where  we  differ.  I  agree  with  the  proponents.  They  say  many 
things,  and  I  agree  with  them  heartily,  but  I  just  can't  agree  that  it's 
not  a  deterrent,  and  so  you  have  ansAvered  my  question  fairly  and  prop- 
erly. 

Bishop  Kennedy:  May  I  just  say — I  want  to  make  clear  what  I 
mean.  If  it  is  a  necessity. 

Senator  Grunsky :  Yes. 

Bishop  Kennedy:  Yes,  to  hold  crime  down,  that  would  put  it  in  a 
different  category  for  me,  personally. 

Senator  Grunskj'":  Then,  on  the  same  basis — though  it's  on  the  state 
level  with  the  type  of  crimes  we  're  talking  about  here — you  could  argue 
for  abolition  on  the  federal  level  in  cases  of  treason,  where  you  might 
have  persons — not  insane,  not  emotionally  disturbed — but,  say,  a  Com- 
munist, subversive  movement,  assassinating  the  President,  killing  hun- 
dreds and  thousands  of  people  in  planes  and  in  troop  transports.  You 
would,  of  course,  approve  then  of  capital  punishment,  so  they  just 
simply  wouldn't  be  incarcerated  until  they  could  be  liberated  as  heroes 
of  a  revolution  or  something  of  that  nature? 

Bishop  Kennedy:  I'm  not  sure.  I  think  it's  too  much  of  an  "iffy" 
situation  to  ip.ako  a  statement,  Senator. 

Senator  Grunsky:  Well,  it's  a  real  one  in  the  present  time  in  which 
we  live.  You  have  answered  my  question  and  I  appreciate  your  attempt. 

Bishop  Kennedy :  Thank  you. 

Chairman  Regan:  Bishop  Kennedy,  so  there  will  be  no  question 
about  the  first  reason  given  by  you,  that  it  is  contrary,  or  words  to  that 
effect,  to  the  dictates  of  the  Bible,  other  people  have  also  taken  occasion 
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to  make  an  exaniiiiatiun  of  both  the  Old  and  the  New  Testaments  Avith 
regard  to  the  matter  of  human  and  divine  justice,  as  set  forth  in  the 
Bible,  I  have  now  in  front  of  me,  from  the  research  that  was  done  just 
in  the  past  few  days,  approximately  seven,  eight  or  nine  passages 
wherein  the  Bible  has  said,  in  effect,  that  capital  punishment  is  the 
dictate  of  God.  Now,  1  ask  you,  and  I  can  quote  the  passages  because 
I  have  them  all  marked,  is  it  true  that  the  Bible  does,  in  many  of  its 
passages,  say  that  the  death  penalty  is  just,  and  God  has  in  fact  given 
the  death  penalty  to  man  under  the  mandate  of  God  himself? 

Bishop  Kennedy:  I  think  you'd  have  to  say.  Senator,  that  in  the  Old 
Testament  you  certainly  can  quote  things  to  that  effect,  and  if  3'ou're 
going  to  just  quote  the  Bible,  3'ou  can  quote  it  on  either  side.  I'm  con- 
vinced of  that.  But  I  am  also  convinced  that  when  you  catch  the  whole 
spirit  of  the  Book,  and  the  message,  and  where  it's  moving,  and  take 
it  as  a  whole,  that  j-ou  cannot  come  to  any  other  conclusion  but  that 
the  spirit  of  our  religion  and  the  authority  of  our  religion  would  be 
against  capital  punishment. 

Chairman  Regan:  But  you're  not  saying  that  the  very  wording  of 
the  Biblical  passages  say  in  effect  that  there  shall  be  no  capital  punish- 
ment ? 

Bishop  Kennedy:  No,  I  wouldn't  say  that,  not  in  those  words,  and 
I  would  also  say  that  you're  always  in  a  dangerous  crowd,  it  seems  to 
me,  when  you  start  quoting  the  Bible.  You  can  quote  it  against  itself 
on  many  things. 

Chairman  Regan:  Since  you  brought  it  up,  and  as  I  understand 
biblical  teaching,  isn't  it  true  that,  at  the  very  time  of  the  crucifixion, 
Christ  was  atoning  for  the  sins  of  the  world,  and  that  he  was  atoning 
at  the  mandate  of  his  Father.  On  the  cross,  he  said,  did  he  not,  in  effect, 
"If  this  cup  shall  not  pass,  then  Thy  will  be  done"?  Not  only  was 
Christ  allowed  to  die  on  the  cross  with  the  consent  of  his  Father,  but 
the  two  thieves  were  also  allowed  to  die.  Isn't  that  also  a  part  of  all 
Christian  religion? 

Bishop  Kennedy:  That  was  lionuni  law,  I  would  say.  Senator,  not 
(iod's  law,  I  he  frurifixiou. 

Chairman  Regan:  Isn't  it  also  true  that  as  far  as  Pontius  Pilate  is 
concerned — and  Christ  recognized  that  Pilate  spoke  the  Roman  law  and 
that  as  the  king  he  had  the  mandate  of  God  given  him — that  his  decree 
of  death  was  a  matter  of  Roman  law,  but  it  was  not  ol)jected  to  by  God 
himself? 

Bishop  Kennedy:  No,  I  vvouldu't  agree  with  that.  Might  I  just  add 
this  word.  Senator?  I  ])romised  Dr.  Williams  wlien  he  left  that  I  would 
also  say  to  you  and  the  committee,  that  the  General  Assembly  of  the 
Presbyterian  Church  is  on  record  against  capital  punishment. 

Chairman  Regan :  Thank  you.  Senator  Rattigan. 

Senator  Rattigan:  Bishop,  in  view  of  some  of  the  points  just  raised 
witli  reference  to  tlie  Old  and  New  Testaments,  have  you  ever  made  a 
study  or  have  you  ever  read  a  study  of  the  apprehension  and  trial  of 
Jesus  Christ  ?  ^ 

Bishop  Kennedy:  Yes. 

Senator  Rattigan:  Have  you  read  such  in  the  light  of  an  argument 
against  capital  punishment?  ' 

Bishop' Kennedy:  1  don't  believe  I  have. 
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Senator  Rattigan:  Have  you  ever  read  a  study  Avhich  seized  upon 
the  prosecution  of  Jesus  Christ  as  an  argument  against  capital  punish- 
ment by  reason  of  the  execution  of  an  innocent  man,  he  having  been 
convicted  of  treason  ? 

Bishop  Kennedy:  Xo,  I  don't  think  T  ever  saw  that  point  raised, 
Senator. 

Senator  Rattigan:  I  just  v/ondered  if  you  had. 

Bishop  Kennedy:  Xo. 

Senator  Farr:  I'd  now  like  to  .all  Bishop  Millard  of  the  Episcopal 
Diocese  of  X'orthern  California. 

Bishop  Millard:  For  the  record,  my  name  is  Richard  Millard,  I'm  the 
Suffragan  Bishop  of  the  Episcopal  Diocese  of  California,  and  I'm 
speaking  for  the  Episcopal  Diocese  of  California,  which  went  on  record 
at  its  annual  convention  in  1955  and  again  in  1960  as  opposing  the 
death  penalty  and  calling  for  its  abolition.  I  also  speak  on  behalf  of 
the  Diocesan  Bishop,  the  Right  Reverend  James  A.  Pike,  a  member  of 
the  California  Bar  who  was  awarded  the  Criminal  Law  Scholarship  in 
1935  at  the  University  of  Southern  California  Law  School  in  connec- 
tion with  his  work  on  the  subject  of  capital  crimes.  He,  too,  is  calling 
for  the  abolition  of  the  law. 

The  taking  of  human  life,  whether  by  a  private  citizen,  or  in  war,  or 
as  a  result  of  judicial  action,  is  always  an  evil  thing.  But  this  does  not 
mf^an  that  it  is  an  evil  that  is  never  justified.  The  taking  of  human 
life  may  sometime  be  the  lesser  of  two  evils.  For  example,  an  individual 
may  properly  take  another  man's  life  in  self-defense  or,  similarly,  a 
nation  m.ay  defend  itself.  Likewise,  the  death  penalty  would  be  a  justi- 
fied evil  if  a  real  deterrence  to  crime  were  shown  to  exist.  Therefore,  the 
crucial  question  before  us,  it  seems  to  me,  is  whether  the  death  penalty 
does  definitely  achieve  a  significant  social  good  and,  since  the  taking  of 
a  human  life  is  evil,  the  burden  of  its  justification  is  on  those  w^ho  would 
supxjort  the  legal  taking  of  life.  Xow,  as  we  've  listened  to  the  testimony 
this  afternoon,  it  seems  to  me  that  the  heart  of  the  matter  it  that  of 
deterrence.  Fortunately,  this  is  something  readily  susceptible  to  statis- 
tical analysis,  and  since  deterrence  is  the  only  possible  justification  for 
capital  punishment,  our  Legislature  should  make  a  decision  on  the  basis 
of  the  available  facts.  Fortunately,  a  definite  study  of  the  subject  has 
been  made  under  the  auspices  of  the  American  Law  Institute,  and  this 
has  been  amply  set  forth  and  explained  by  Dean  Kingsley  this  after- 
noon. The  results  seem  to  be  the  following:  There  is  no  correlation 
whatsoever  between  whether  or  not  a  state  has  capital  punishment  and 
its  rate  of  homicide.  This  debunks  the  argument  of  those  against 
capital  punishment  who  say  that  it,  in  itself,  encourages  murder  in 
that  it  sets  a  bad  example.  It  likewise  debunks  the  argument  of  those 
for  capital  punishment  who  say  that  the  death  penalty  deters  other 
prospective  murderers.  In  short,  the  death  penalty  has  no  effect  either 
way.  Likewise,  a  special  portion  of  the  study  displays  that  it  has  no 
effect  in  regard  to  the  protection  of  police  officers.  Since,  then,  the 
possibility  of  deterrence  proves  the  only  viable  moral  justification  for 
public  execution,  and  since  this  deterrence  simply  does  not  exist,  then 
the  death  penalty  is  totally  immoral,  hence,  wholly  unworthy  of  an 
enlightened  society.  Deliberate,  unjustified  homicide  is  murder,  and 
it  is  not  less  so  because  the  public  does  it  as  a  group  rather  than  one 
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individual  doing  it  to  another.  In  conclusion,  may  I  say,  if  we  did 
not  have  a  democratic  form  of  government  we,  as  individual  citizens, 
could  wash  our  hands  of  the  matter  much  as  we  might  regret  this 
barbaric  practice  in  our  midst.  But,  since  we  have  the  privilege  of 
choosing  our  legislators,  then  each  and  every  one  of  us  who  is  silent 
about  the  matter  is  guilty  of  murder  every  time  an  execution  takes 
place,  and  this  is  no  small  offense  in  the  eyes  of  God. 

Chairman  Regan:  Thank  you. 

Senator  Farr:  I'd  like  to  call  on  Reverend  Noon,  representing  the 
Northern  California  and  Nevada  Council  of  Churches,  for  a  brief  state- 
ment. 

Reverend  Noon:  I'm  Robert  Noon.  I'm  minister  of  the  Methodist 
Church  in  San  Leandro,  and  I'm  speaking  on  behalf  of  the  Board  of 
Directors  of  the  Northern  California  Council  of  Churches.  Most  of  the 
constituent  denominations  which  make  up  the  Northern  California 
Council  of  Churches  have  taken  official  action  as  being  opposed  to 
capital  punishment  and  the  Board  of  Directors  of  the  Northern  Cali- 
fornia Council  of  Churches  has  confirmed  this  in  resolutions  adopted 
at  their  meetings.  Gentlemen,  we're  concerned  about  this  because  we 
believe  that  the  taking  of  human  life  is  an  immoral  thing  under  any 
circumstances.  We  are  concerned  that  we  must  convey  to  all  of  our 
citizens  our  belief  that  life  is  sacred. 

Earlier  today.  Senator  Grunsky  read  from  a  clipping,  from  a  South- 
ern California  newspaper,  to  the  effect  that  a  certain  person  had  testi- 
fied that  he  failed  to  shoot  a  police  officer  because  he  saw  in  the  distance 
the  gas  chamber,  and  I'm  sorry  that  Senator  Grunsky  did  not  go  on 
to  read  the  rest  of  that  man's  quotation,  because  this  man  also  said: 
"I  thought  of  that  man's  children.  He  was  probably  married  and  had 
children  just  as  I  did."  This  means  to  me  that  this  man  had  respect 
for  human  life,  and  this  is  the  thing  that  we  cherish.  Senator  McAteer 
has  been  trying  to  establish  the  idea  that  if  just  one  life  could  be 
saved  by  the  threat  of  capital  punishment,  then  it  is  worth  having. 
But,  gentlemen,  I'm  asking  you  to  consider  this  other  possibility.  Isn't 
it  conceivably  true  that  if  the  State  of  California  were  to  abolish  capi- 
tal i)unishment  Ave  would  demonstrate  to  all  of  our  citizens  that  we 
believe  that  life  is  sacred  and  that  some  of  this  conviction  would  begin 
to  infiuence  persons  in  our  society? 

Life  is  sacred ;  as  the  New  Testament  says,  ' '  vengeance  is  mine. "  "  I 
will  repay,"  said  the  Lord.  It  is  as  if  God  knew  tliat  we  could  not  be 
trusted  to  be  sensible  when  our  emotions  are  stirred  by  hatred  and 
viiidictiveness.  And  this  urge  to  punish  is  deep  in  each  of  us.  The  urge 
to  ])unish  finds  expression  when  we  start  looking  for  a  scapegoat.  We 
ofteii  focus  upon  a  prisoner  as  one  on  whom  we  vent  our  hatred,  our 
vindictiveness,  our  concern  for  our  own  aggressive  impulses,  and  this 
provides  an  outlet  for  it.  And  it  is  not  a  sensible  way  to  handle  offend- 
ers. The  Christian  Church  believes  in  the  redemption  of  individuals. 
And,  by  thi.s,  we  mean  what  the  criminologist  means  when  he  uses  the 
word  n'ha])ilila1ioii.  We  believe  in  the  redemptive  principle  for  dealing 
with  olTciidcrs  a«^aiiist  society,  and  that  society  itself  is  charged  with 
the  responsibility  of  trying  to  rehabilitate  otfenders,  not  charged  with 
the  n^sponsihiliiy  of  i)nnisliing.  But,  our  task  must  be  to  redeem,  to 
'■I'lialiiliiatc  with   llic  hope  that  we  can  return  these  men  to  society 
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again  in  ways  that  will  be  useful.  Of  course  we  know  that  our  parole 
board,  the  Adult  Authority  here  in  California,  has  an  excellent  record  in 
terms  of  deciding  who  is  ready  to  be  returned  to  society  again.  And 
this  is  our  concern,  that  we  give  them  an  opportunity  to  demonstrate 
their  capacity  to  know  when  a  man  is  rehabilitated  and  ready  to  return. 
"We  believe  in  the  redemptive  principle.  That  concludes  my  testimony. 

Chairman  Regan :  Questions  ?  Thank  you. 

Senator  Farr:  I'd  now  like  to  call  on  Father  McAllister,  formerly 
chaplain  of  San  Quentin  Prison,  and  he's  speaking  on  behalf  of  him- 
self and  the  proponents  of  the  bill. 

Father  McAllister :  Thank  you,  gentlemen.  As  the  Senator  remarked, 
I'm  not  representing  any  group  or  organization.  I'm  not  leading  any 
delegation,  and  I'm  not  going  to  make  any  impassioned  appeal.  I'm 
speaking  here  by  reason  of  10  years  experience  in  the  State  Prison  at 
San  Quentin,  during  which  time  I  spent  about  eight  hours  a  week  on 
condemned  row.  Now,  having  been  released  after  some  four  years 
from  that  situation,  I  can  look  back  rather  dispassionately  and  try 
to  evaluate  just  what  condemned  row  and  the  gas  chamber  mean  to 
the  State  of  California  and  to  its  penal  system.  I  had  the  privilege  of 
growing  with  the  new  correctional  system  in  California  under  the  direc- , 
tion  of  Mr.  Richard  McGee.  I  've  grown  to  admire  his  methods.  I  've  seen 
the  attention  this  correctional  system  has  aroused  in  other  parts  of 
the  United  States  and  abroad.  Delegations  have  come  from  every 
country  to  study  the  methods,  procedures,  and  progress  that  Cali- 
fornia had  made.  But,  when  it  came  to  one  §pot  in  the  prison  system, 
they  found  that  we  were  back,  you  might  say,  almost  in  the  dark  ages 
— that  is  we  still  had  capital  punishment.  We  had  one  small  section 
of  the  community  that  somehow  or  other  could  not  be  included  in  the 
total  treatment  program.  Now,  my  experience  with  those  individuals 
over  that  long  period  has  led  me  to  believe  that  no  one  of  them  actually 
would  ever  have  been  in  a  position  later  on  to  be  much  of  a  menace 
socially.  In  fact,  there  were  many  of  them  in  such  condition  mentally 
that  they  were  judged  by  the  authorities  to  be  medically  insane.  It 
was  not  unusual  to  carry  a  struggling  and  screaming  idiot  to  the  gas 
chamber  for  execution.  That  was  not  unknown.  They  were  mostly  from 
the  lower  class  of  society,  the  underprivileged  minority  groups,  and 
they  were  people,  with  the  exception  of  a  few  brilliant  individuals  about 
whom  we  have  heard  so  much,  who  were  in  no  position  to  do  very  much 
for  themselves  legally.  The  representation  that  they  had  in  court 
might  have  been  adequate.  They  weren't  able  to  pay  for  it.  It  had  been 
supplied  to  them.  Possibly  more  could  have  been  done  in  each  case.  The 
investigation  could  have  been  more  complete  on  their  side.  There  are 
many  other  factors  that  entered  in,  but  we  felt  that  those  people  on 
condemned  row  could  very  easily  have  been  in  the  general  population 
on  a  lesser  charge.  Now  this  is  really  a  black  spot  in  California  crimi- 
nology. You  have  here  a  small  group  who  are  cut  off  completely  from 
society.  They're  locked  up  in  a  small  cell  20  to  22  hours  out  of  the  24. 
They  have  no  opportunity  for  fresh  air  or  exercise  in  sunshine.  So, 
if  you  took  one  of  the  members  of  the  committee  and  kept  him  in  this 
"furnished"  room  21  hours  a  day  over  a  period  of  30  days,  that  might 
be  considered  even  unusual  punishment.  There  are  many  such  factors, 
plus  the  fact  that  there's  no  real  evidence  that  our  gas  chamber  has 
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served  the  purpose  of  preventing  crime,  capital  crime.  Yon  had  an 
example  a  few  weeks  ago  where  an  individual  killed  a  police  officer — 
and  that  individual  had  lived  under  the  shadow  of  the  gas  chamber  for 
a  number  of  years.  It  was  right  before  his  eyes  every  day,  and  I  sup- 
pose we  might  say  that  the  most  disinterested  people  in  capital  pun- 
ishment are  the  people  who  live  right  tliere  at  8an  Quentin  in  the  main 
yard,  with  the  gas  chamber  right  before  them.  They  never  give  it  a 
thought,  and  the  day  of  execution — it'd  be  safe  to  say — makes  little 
or  no  impact  on  the  community.  So,  gentlemen,  I  feel,  and  I've  always 
felt  after  each  execution — and  I  participated  in  75 — that  capital  pun- 
ishment, administered  at  the  present  time,  is  a  really  stupid  and 
sordid  mess.  Thank  you,  gentlemen. 

Chairman  Regan:  Father,  I  have  a  question,  just  for  the  record.  I 
was  a  little  bit  concerned  about  your  saying  that  you  participated  in 
an  execution,  or  executions,  where  the  prisoner  was  dragged,  a  scream- 
ing idiot  to  the  chamber. 

Father  McAllister:  Actually,  he  had  to  be  lield  until  lie  was  strapped 
in  tlie  fhair.  That  was  not  unusual. 

Chairman  Regan:  Well,  let's  get  the  record  straight,  because  as  you 
testified,  it  seems  to  me  it's  contrary  to  the  law  of  the  State  of  Cali- 
fornia. 

Father  McAllister :  No,  no  I  meant  that  he  had  to  be  supported  and 
held  U)itil  lie  was  strapped  into  the  chair.  That's  not  unusual. 

Chairman  Regan:  Then  lie  was  not  a  screaming  idiot? 

Father  McAllister:  He  wasn't  medically  sane.  We  want  to  put  it 
that  way. 

Chairman  Regan:  He  wasn't  medically  sane? 

Father  McAllister:  No.  We've  executed  people  Avho  are  legally  sane 
but  not  medically  sane. 

Chairman  Regan:  For  the  record,  that's  your  ansAver? 

Father  McAllister:  They  were  supported — had  to  be  supported. 

Chaii'man  Regan:  Would  yun  say  that  they  were  legally  sane  but 
not  iiiedically  sauo  .' 

Father  McAllister:  Well,  I'm  not  pronouncing  the  legal  sanity.  I 
was  ])i('tty  sui-e  from  the  records  that  they  were  not  medically  sane. 

Chairman  Regan:  All  right.  Senator  McAteer. 

Senator  McAteer:  Father,  may  I  ask  you  a  question,  please?  You've 
already  indicated  that  you  are  not  speaking  for  the  church. 

Father  McAllister:  You  are  right,  Senator. 

Senator  McAteer:  *  *  *  or  for  any  diocese. 

Father  McAllister:  Ivight. 

Senator  McAteer:  Are  you  speaking  as  an  individual.' 

Father  McAllister:  Right. 

Senator  McAteer:  As  an  individual  do  you  believe  that  the  State 
has  a  I'iglit  to  put  a  ci-iiniual  to  death? 

Father  McAllister:  Theoretically  so,  1  would  say  yes.  The  State  lias 
the  supreme  right,  1  would  think,  yes.  I  wouldn't  question  the  right 
of  tlie  Slate. 

Senator  McAteer:  You  do  believe  that  the  State  has  a  right  to  put 
a  person  1o  death  .' 

Father  McAllister:  Yes.  that's  right. 
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Senator  McAteer:  It  has  ultimately  the  supreme  right  over  life  and 
death  ? 

Father  McAllister:  Yes. 

Senator  McAteer :  Thank  you  very  much. 

Chairman  Regan:  Senator  Shaw. 

Senator  Shaw:  Can  you  tell  us  the  position  of  your  church? 

Father  McAllister:  No,  Senator,  I  really  can't.  I  feel  that  individuals 
in  our  church  are  free  to  think  as  they  wish  on  this  particular  subject. 
Xo  one  is  qualified  to  speak  for  them  as  a  whole.  And  I  'm  certainly  not. 

Senator  Shaw :  Do  j^ou  know  any  representative  parts  of  your  church 
that  have  taken  a  position  on  this? 

Father  McAllister:  Individuals  have  taken  positions,  that's  true. 

Senator  Shaw:  I'm  talking  about  groups,  associations  within  your 
church. 

Father  McAllister :  I'm  not  aware  of  any  organized  groups  that  have 
taken  any  definite  position  for  or  against.  I  might  have  said  that  in 
the  first  place. 

Chairman  Regan :  Further  questions  ?  Thank  you,  Father. 

Senator  Farr:  I  have  a  very  brief  statement  by  Eabbi  Irving  Haus- 
man,  who  is  representing  the  Association  of  Rabbis  of  the  State  of 
California.  Rabbi  Hausman. 

Rabbi  Hausman:  Gentlemen,  first  of  all  I  would  like  to  point  out 
to  you  that  you  are  witnessing  an  unusual  phenomenon  in  the  history 
of  the  State  of  California.  The  fact  that  all  religious  denominations  and 
all  representatives  of  religious  denomination^  are  standing  together  on 
one  platform  and  not  disagreeing,  and  all  of  them  are  appealing  to  you 
for  the  abolition  of  capital  punishment,  I  think,  in  itself,  this  is  an 
unusual  phenomenon  and  deserves  praise.  This  is  a  very  satisfying 
moment  in  nn^  life,  to  stand  together  with  different  theologians  who 
agree  with  us  on  this  particular  issue.  One  moment,  Senator  Regan,  I 
would  like  to  point  something  out  to  you.  You  began  talking  about  the 
Old  Testament.  I  think  I  know  a  little  bit  about  the  Old  Testament, 
and  I  would  like  to  clarify  something  to  you,  my  very  distinguished 
friend.  Now  this  is  not  a  lesson  in  Judaism.  Who  am  I  to  teach  you, 
Senator?  But  I  think  that  since  you  brought  up  the  subject,  I  would 
like  to  bring  out  this  point.  Senator,  that  many  parts  of  the  legal  sys- 
tem of  the  Old  Testament  outlived  their  usefulness,  practically  on  the 
day  of  their  promulgation.  After  the  Bible  was  codified,  after  the  Old 
Testament  Avas  codified,  in  the  days  of  the  second  temple  in  Jerusalem, 
it  is  a  well-known  fact  from  Talmudic  historical  literature  that  any 
court  of  law  in  Palestine  that  sentenced  a  man  to  death  once  in  70  years 
was  considered  to  be  a  cruel  and  bloody  court.  According  to  Rabbi 
Akiba,  who  was  one  of  the  great  forerunners  of  Jesus  and  Helim  and 
other  men  of  great  renown  and  distinction  in  ancient  Jerusalem,  it  is  a 
well-known  fact  that  they  said  in  Talmudic  literature  that  if  a  man 
is  sentenced  to  death  even  in  a  lifetime  of  a  generation  and  many  gen- 
erations, it  is  considered  to  be  a  cruel  and  bloody  age.  Now  you  are 
looking  at  the  old  Bible.  I  recognize  it  from  a  distance,  and  I  want  to 
make  you  aware  of  one  fact,  Senator,  that  the  laws  that  you  are  looking 
at  about  capital  punishment  tliere — remember  that  they  have  no  value 
without  interpretation  in  the  Talmud  and  in  the  ancient  literature  of 
the  Jewish  people.  AVe  who  think  as  scholars  of  Judaism  and  the  Bible, 
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interpret  the  Bible  thus :  We  do  not  open  up  the  Bible  and  read  from 
it  and  take  every  word  literally  and  then  say — tliis  is  the  end  of  the 
chapter,  this  is  the  law  of  the  Jewish  people.  That  is  not  so.  That  is 
why  since  the  days  of  tlie  Bible  there  has  p-rown  np  a  tremendous  litera- 
ture on  the  meaning  of  Judaism  to  an  extent  that  eajntal  jiunishment 
was  surrounded  with  so  many  loopholes  Ihat  it  Avas  never  practiced  in 
the  days  of  the  temple  in  Jerusalem.  I  Avanted  to  make  you  aware  of 
that  fact.  Senator  Ref>an.  please  accept  my  apologies  if  I  seem  to  be 
trying  to  teach  you  something — but  I  am  not.  I'm  only  pointing  it  out 
to  your  attention. 

Chairman  Regan:  Rabbi  Ilausman,  may  I  comment? 

Rabbi  Hausman:  This  will  be  a  theological  debate,  gentlemen. 

Chairman  Regfan:  If  you  care  to  debate  with  me  some  of  the  subjects 
in  wliicli  I  })i'obably  am  qualified,  or  hope  to  be  a  little  (pialified,  it 
might  be  a  little  different  tlian  if  I  tried  to  talk  Judaism  with  you.  But 
I  am  looking  at  a  book  which  is  called  the  Holy  Bible. 

Rabbi  Hausman :  Yes. 

Chairman  Reg-an:  This  is  not  yours. 

Rabbi  Hausman :  Is  this  the  Ncav  Testament  ? 

Chairman  Reg-an :  Yes. 

Rabbi  Hausman:  We  consider  the  Old  Testament  just  as  holy,  sir. 

Chairman  Reg-an:  jMay  I  suggest,  Rabbi  Ilausman,  that  if  you 
would  listen  to  my  question  without  being  facetious  we  might  get  on 
common  ground. 

Rabbi  Hausman:  I'm  not  being  facetious.  Senator,  no  sir. 

Chairman  Regan:  I  have  in  front  of  me  a  Bible  whicli  is  put  out 
by  the  (christians.  It's  put  in  every  hotel  room.  In  this  Bible,  and  I 
am  not  talking  about  any  quotation  you  made  here  today — I  am  talking 
about  Christians  who  have  made  the  .statement,  and  I  have  received 
probably  1,100  or  1,200  letters  with  the  statement  saying  that  the 
Bible,  not  the  book  as  you  interpret  it  as  a  matter  of  Judaism,  but  the 
Bible  as  interpreted  by  the  Christians,  does  not  contain  the  passages  as 
far  as  capital  punishmeiit  is  concerned.  What  I  am  saying  is  that  you 
may  make  your  in.terpretation,  because  you  are  a  scholar  in  your  own 
riglit,  but  the  quotations  Avliich  come  from  this  very  liible,  which  have 
been  quoted  in  ray  mail,  have  also  the  identical  quotations  which  tell 
the  Christian  that,  for  exam])le,  God  gave  Mo.ses  certain  dictates  in 
which  he  said  if  a  certain  rite  is  performed,  death  is  decreed,  and  so  on. 
There  are  15,  20  or  25  passages  here,  not  your  interpretation,  because 
you  have  not  writtoi  to  me  or  the  members  of  tlie  committee  as  far  as 
I  know,  but  the  iulerpretation  of  those  who  come  before  this  committee 
and  who  have  written  liundreds  upon  hundreds  of  letters  trying  to  say 
that  the  Christian  Bible  does  not  contain  the  pa.ssages  which  it  actually 
does.  I  am  not  arguing  your  religion,  nor  you  arguing  Avith  me,  for  I 
don't  think  there's  any  room  here  for  levity  or  facetiousness  about  this 
Book — your  interpretation  or  mine.  But  I  think  it's  very  important, 
thai  when  rejircseutatives  of  a  religion,  and  I'm  not  talking  about  you, 
Avrite  and  tell  us  the  Bible  says  certain  things,  Avhen  there  are  also 
certain  otlier  things  in  it.  Ave,  as  members  of  the  committee,  are  entitled 
to  have  in  the  record,  Avithout  levity  again,  the  very  AAords  of  the 
Christian  Bible — and,  I  think,  it's  very  important  that  this  committee 
have  that  side  of  the  storv  also. 
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Rabbi  Hausman:  Senator  Regan,  may  I  point  out  something  to  you 
very  respectfully.  I  did  not  speak  Avith  levity  to  you.  You  said  you 
spoke  from  your  own  Bible  that  you  consider  holy.  My  only  ansv/er  to 
you  was  in  justification  of  myself,  tliat  I  consider  also  the  Old  Testa- 
ment to  be  holy. 

Chairman  Eegan:   There  isn't  any  question  about  that. 

Rabbi  Hausman:  The  fact  that  people  laughed  is  not  my  fault.  Now 
may  I  proceed  to  tell  you,  Senator  Regan,  that  it  all  depends  on  what 
scholars  you  talk  to.  All  modern  Christian  and  Jewish  scholarship  is 
united  upon  one  point — that  the  Bible  itself  is  not  a  one-time  revelation. 
Revelation  in  human  experience  from  the  hands  and  the  mouth  of  God 
is  a  continuous  experience.  Revelation  does  not  cease  with  the  Bible. 
The  interpretations  given  to  the  Bible  by  Christian  and  by  Jewish 
scholars  were  gi^en  many  years  after  the  Bible  was  codified  in  the 
present  form.  The  fact  of  the  matter  is  this,  if  we  were  to  live  by  the 
laws  of  the  Bible  and  go  the  whole  gamut  of  it,  all  the  laws,  there  are 
many,  many  things  in  there  that  Ave  could  never  live  up  to.  It  says,  to 
show  you  an  example,  "He  who  kindles  a  light  on  the  Sabbath  must  be 
cut  off  from  the  House  of  Israel."  How  can  people  live  by  this?  That's 
whj^  scholars,  subsequent  to  the  codification  of  the  Bible,  interpreted  it 
out  of  existence.  The  Bible  was  made  for  man.  Remember  that.  Man 
was  not  made  for  the  Bible.  First  comes  man,  then  comes  the  Bible. 

Chairman  Regan:  I'm  in  complete  agreement  with  everything  you 
have  said.  AVe  're  not  in  disagreement  at  all.   ^ 

Rabbi  Hausman:  Wonderful,  Senator.  Now  that  Ave  agree  with  each 
other  and  we  understand  the  meaning  of  the  Bible — that  the  Bible  by 
itself  cannot  be  the  end  of  things  without  the  interpretation  of  the 
scholars  of  the  ages. 

Chairman  Regan :  "We  're  still  not  disagreeing. 

Rabbi  Hausman:  Wonderful,  Senator,  I'm  happy  to  have  such  a 
colleague  as  you  on  my  side.  And  noAv  may  I  tell  you  this?  I  represent 
not  only  the  Association  of  Rabbis  of  the  State  of  California,  I  represent 
the  Union  of  American  HebrcAv  Congregations,  made  up  of  600  of  the 
liberal  congregations  of  America.  The  congregations,  600  of  them  Avith 
3,000  delegates,  met  in  convention  in  Miami  City  last  November.  Why 
they  went  to  Miami  I'll  never  knoAv.  It's  too  gaudy  for  me — but  they 
went  there  anywaj^  And  this  is  the  digest  of  the  resolution  that  I 
think  we  should  bear  in  mind,  gentlemen.  It  is  very  important  and,  by 
the  Avay,  you  know  we  Jews  ahvays  disagree  with  each  other.  If  one  JeAV 
says  it's  daj'-,  the  other  Jew  says  it's  night.  There  is  ahvays  complete 
disagreement.  Upon  this  thing  all  the  denominations  in  Judaism — 
Orthodox,  Conservative  and  Reform — all  agree  unanimously  on  the 
abolition  of  the  capital  punishment  business.  There  isn't  a  Rabbi  in 
Israel  today  that  I  can  quote  to  you  that  is  for  capital  punishment. 
When  the  State  of  Israel  came  into  being,  one  of  the  first  edicts  that  it 
passed  Avas  the  abolition  of  capital  punishment  in  the  ncAv  state.  Now, 
this  is  one  statement  I  Avant  to  read :  This  is  the  resolution  of  this  con- 
vention. "We  believe  that  in  the  light  of  modern  scientific  knoAvledge 
and  concepts  of  humanity,  the  resort  to,  or  continuation  of,  capital 
punishment,  either  by  a  state  or  a  national  government,  is  no  longer 
morally  justifiable.  We  believe  there  is  no  crime  for  Avhich  the  taking 
of  human  life  by  society  is  justified,  and  it's  the  obligation  of  society 
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to  evolve  other  methods  in  dealing  with  crime,  to  get  to  the  root  causes 
of  eliminating  violence  in  the  world,  which  go  \ery,  very  deep  and  re- 
quire some  social  and  sociological  thinking." 

Chairman  Regfan:  Thank  you,  Eabbi.  Questions?  Thank  you. 

Rabbi  Hausman:  Thank  you  very  much. 

Senator  Farr:  ]\Ir.  Chairman,  members  of  the  committee,  I'd  like  to 
call  Mr.  Al  Zirpoli,  who  is  a  former  Assistant  United  States  Attorney 
for  San  Francisco,  formerly  Deputy  United  States  Attorney,  Super- 
visor of  the  City  and  County  of  San  Francisco,  and  Chairman  of  the 
Northern  California  Committee  for  the  Abolition  of  Capital  Punish- 
ment. 

Mr.  Zirpoli:  I\Ir.  Chairman  and  gentlemen  of  the  Judiciary  Com- 
mittee, as  Senator  Farr  has  said,  I  am  a  practicing  attorney  and  I  am 
chairman  of  the  Northern  California  Committee  for  the  Abolition  of 
Capital  Punishment.  As  a  lawyer,  I  served  for  two  years  as  Assistant 
District  Attorney  for  the  Cit}^  and  Count}^  of  San  Francisco,  and  11 
years  as  an  Assistant  United  States  Attorney.  Thereafter,  I  served 
for  five  years  as  chairman  of  the  Federal  Panel  for  the  Eepresentation 
of  Indigent  Defendants  in  the  Federal  Courts,  and  was  responsible  for 
the  setting  up  of  that  panel  under  the  direction  of  the  San  Francisco 
Bar  Association  and  the  judges  of  the  federal  court.  In  the  course 
thereof,  I  acquired  certain  experiences,  particularlj^  as  thej^  relate  to 
men  in  condemned  row.  I  was  appointed  by  the  court  on  five  separate 
occasions  to  represent  these  condemned.  As  a  consequence  of  those  ex- 
periences and  certain  other  studies  made  in  the  course  thereof,  ap- 
proximately three  years  ago  I  went  through  the  same  metamorphosis 
that  Attorney  Ball  went  through,  having,  up  until  three  years  ago,  paid 
no  particular  attention  to  the  problem  of  capital  punishment  and  hav- 
ing accepted  the  false  assumption  or  mj^th  that  capital  punishment 
serves  as  a  deterrent.  But  three  years  ago  I  became  fully  convinced,  as 
a  result  of  these  experiences  and  these  studies,  that  capital  punishment 
serves  no  useful  purpose  in  society  and,  with  your  kind  indulgence,  I 
should  like  to  set  forth  briefly  the  reasons  therefore. 

First,  capital  punishment  does  not  have  tlie  deterrent  effect  alleged 
as  its  principal  social  excuse.  Exhaustive  studies  by  the  British  Royal 
Commission,  the  Canadian  Parliament,  and  in  the  United  States,  by 
careful  comparison  of  countries  and  states,  region  by  region  of  identical 
social  a)id  economic  strata,  clearly  shoAv  this.  Now,  in  that  connection  I 
have  here  with  me  10  copies  of  the  report  made  to  the  American  Law 
Institute  by  Thorsten  Sellin,  who  has  been  described  heretofore  as  the 
foremost  statistician  in  America  on  the  question  of  crime  and  punish- 
ment. I  should  like,  if  I  accomplish  nothing  else  this  afternoon,  to 
most  respectfully  request  and  urge  the  members  of  this  committee  to 
review  this  report.  In  addition  thereto,  I  have  with  me  under  date  of 
February  25th,  a  report  in  the  form  of  a  letter,  made  by  ^Ir.  Corbin, 
a  man  who,  incidentally,  a  few  years  ago  went  through  the  same  meta- 
morphosis I  went  through,  and  the  man  who  headed  the  work  for  the 
abolition  of  cai)ital  jiunishiiKMit  in  the  State  of  Delaware.  lie  has  given 
us  a  report  whieh  1  should  like  now  to  submit  to  the  committee.  It  shows 
the  experiences  they  had  in  Delaware.  If  you  will  review  the  Sellin 
report,  if  you  will  review  the  letter  of  Mr.  Corbin,  and  if  you  will  re- 
view the  expressions  made  from  time-to-time  by  the  governors  in  the 
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respective  states  wherein  capital  punishment  has  been  abolished,  you 
will  find  that  the  one  conclusion  you  can  come  to  is  the  same  conclusion 
that  the  British  Royal  Commission  came  to — and  there  may  be  testi- 
mony later  by  those  in  favor  of  capital  punishment  by  quotations 
from  sections  of  the  report,  but  I  will  say  this,  that  the  report  came 
to  a  very  definite  and  basic  conclusion.  The  definite  and  basic  conclusion 
was  that  it  doesn't  make  a  particle  of  difference  whether  you  have  or 
you  don't  have  capital  punishment.  The  incidence  of  homicide  in  any 
given  community  will  remain  the  same  because  the  factors  causing  such 
incidence  of  homicide  are  not  the  presence  or  the  absence  of  capital 
punishment. 

Second,  I  should  say  to  you,  as  has  already  been  indicated,  that,  un- 
fortunately here  in  California  as  in  other  jurisdictions,  capital  punish- 
ment is  too  often  improperly  applied,  particularly  upon  those  suffering 
from  mental  disturbance.  Then,  too,  it  is  unequally  applied  so  that  its 
exaction  depends  upon  a  whim,  such  as  the  quality  of  defense  counsel, 
or  the  prosecutor ;  the  attitude  of  the  judge,  the  degree  to  which  public 
passion  may,  or  may  not,  have  been  aroused,  the  newspaper  publicity, 
or  even  the  county  in  which  the  accused  happens  to  be  tried.  Then,  too, 
there  is  the  fact  that  the  conviction  of  innocent  persons  may  occur,  and 
death  makes  a  miscarriage  of  justice  irrevocable.  Human  judgment 
cannot  be  infallible  and,  in  that  respect,  I  should  like  to  submit  to  you 
a  list  of  some  cases  in  which  miscarriages  of  justice  of  just  this  char- 
acter occurred.  For  instance,  you  have  a  situation  in  which  a  man  was 
saved  40  minutes  before  he  was  hung  by  reason  of  a  defect  which  oc- 
curred in  the  writ  for  the  execution  of  the  prisoner.  Thereafter,  he  was 
confined  to  prison  and,  subsequently,  we  learned  that  another  man 
came  and  confessed  the  crime.  This  happened  in  the  State  of  Florida, 
and,  thereafter,  the  State  of  Florida  reimbursed  this  man  for  the  time 
that  he  spent  in  the  penitentiary  only  with  a  small  payment.  Similar 
illustrations  of  that  character  are  contained  in  these  reports  which  I 
have  just  submitted.  To  further  continue,  when  you  consider — using 
the  figures  of  1955 — some  7,000  homicides  and  62  executions — certainly 
its  application  is  so  uncertain  that  it  could  not  conceivably  be  deemed 
to  be  a  deterrent.  There  is  also  the  fact  that  all  those  executed,  with  rare 
exceptions,  are  poor  and  friendless — -you  heard  the  testimony  of 
Warden  Duffy  in  this  respect.  I  then  call  your  attention  to  the  fact 
that  Warden  Lawes,  who  accompanied  150  men  and  women  to  the 
electric  chair,  gave  testimony  to  the  same  effect,  and  has  so  written  in 
his  works.  There  are  tlie  endless  delays  between  convictions  and  execu- 
tion, Avhich  in  many  instances  have  been  as  long  as  four,  six,  seven,  or 
even  12  years,  and,  I  confess,  as  court-appointed  attorney  in  these 
condemned  row  cases,  I  contributed  substantially  to  the  delays  in 
two  such  cases.  These  delays  were  occasioned  primarily  because  of  the 
fact  that  we  have  our  constitutional  guarantees,  which  make  this  a 
great  democracy.  These  delays  were  occasioned  because  of  the  fact  that 
we  hold  sacred  the  Avrit  of  habeas  corpus.  These  delays  were  occasioned 
by  the  fact  that  we  have  the  dual  jurisdictional  system  in  America, 
which  is  not  the  situation  in  most  of  the  countries  of  the  world.  So, 
when  it  comes  to  the  determination  of  the  constitutional  rights  of  the 
accused,  they  are  often  tested  not  only  in  the  state  courts,  but  in  the 
federal  courts  as  well.  It  is  true  that  some  reforms  can  be  made  to 
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bring  about  a  euttiiig  down  of  these  great  delays,  and  reforms  have 
been  made.  Section  2255  of  the  United  States  Code,  Title  18,  is  one  of 
the  definite  reforms  that  was  made  some  10  years  ago.  There  is  room 
for  further  reform. 

Now,  I  could  go  on  at  great  length,  and  I  see  from  the  rather  uneasy 
position  of  my  dear  and  distinguished  friend.  Senator  Farr,  that  I 
may  be  going  a  little  beyond  the  time  that  was  intended  for  me,  and  I 
say  this,  that  the  custody  of  the  offender  offers  society  ample  pro- 
tection. In  the  final  analysis  it  is  indefensible  morally  to  argue  that 
to  deter  citizens  from  private  assassination  they  should  themselves 
order  a  public  execution.  The  effectiveness  of  the  administration  of 
justice  is  dependent  upon  its  certainty,  its  equality  of  application,  and 
reasonable  swiftness  of  execution.  You'll  note,  I  said  reasonable  swift- 
ness of  execution,  all  of  which  have  been  lacking  to  such  marked  degree 
in  California  that  until  capital  punishment  is  abolished,  as  former 
Chief  of  Police  Volmer  said,  there  is  little  hope  for  even-handed  justice 
in  murder  trials.  Thank  you,  gentlemen. 

Chairman  Reg-an :  Senator  McAteer. 

Senator  McAteer:  Supervisor  Zirpoli,  would  you  agree  that  statistics 
are  often  interpreted  by  many  people  in  many  different  ways? 

Mr.  Zirpoli:  I  will  say  that  is  true  provided  you  make  an  honest  and 
conscientious  effort  to  effect  a  control.  An  honest  and  conscientious 
effort,  in  my  humble  opinion,  was  made  by  Thorsten  Sellin  when  he 
made  his  comparisons,  not  in  the  manner  which  you  gentlemen  have 
been  making  today  when  you  compared  Michigan  and  California.  For 
instance,  he  compared  Rhode  Island  and  Connecticut.  He  would  com- 
pare Jlichigan  with  Indiana  or  Illinois.  If  you  will  look  at  the  charts 
which  have  been  made  available  here  and  which  are  predicated  on 
homicides  alone,  you  will  find  that  the  trend  throughout  the  world 
and  the  trend  in  America  has  been  a  continuous  diminution  in  the 
number  of  homicides  throughout  the  world  and,  proportionately,  you 
will  find  a  continuation  diminution  in  the  application  of  the  death 
penalty  or  executions,  as  a  consequence  of  which  you  must  inevitably 
come  to  the  conclusion  that  I  made  before — that  it  doesn't  nuike  any 
difference  whether  you  have  or  you  don't  have  capital  punishment.  The 
incidence  oP  homicide  per  100,000,  let  us  say,  will  be  the  same. 

Senator  McAteer:  What  was  the  answer  to  my  question?  Yes? 

Mr.  Zirpoli:  The  answer  to  your  question  with  relation  to  statistics? 

Senator  McAteer :  Yes. 

Mr.  Zirpoli:  Yes,  the  statistics  can  vary,  I  say  yes  excejit  when  you 
make  a  control  test. 

Senator  McAteer:  Thank  yon  very  much.  Xow,  as  an  exaini>le.  do 
3'ou  recall  in  San  Francisco,  about  1944  or  l!)4r5,  we  had  a  hotel  luinied 
with  about  28  people,  as  I  recall. 

Mr.  Zirpoli :  Yes,  I  remember  that  great  tragedy. 

Senator  McAteer:  Isn't  it  true  that  in  that  particular  year  our  in- 
cidence of  nnii-(lcr  in  San  Francisco  went  up  28  people  lu'cause  that 
was  an  inlmlional  fire? 

Mr,  Zirpoli:  H"  it  did  go  uj)  during  that  year  because  of  the  inten- 
tional fire,  it  went  up  because  of  the  incident — because  of  the  excite- 
ment it  generated  by  barbaric  acts.  If  you'll  study  the  Sellin  report 
with  relation  to  the  question  of  people  who  might  be  incarcerated,  and 
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the  possibility  of  saving  one  life,  you'll  find  that  probably  you're 
inciting  more  people  to  engage  in  acts  of  violence  by  reason  of  the 
death  penalty,  the  application  thereof  and  the  publicity  given  the  gas 
chamber  than  the  people  you  presumably  deter.  Every  accepted  crim- 
inologist is  of  the  firm  conviction  that  the  death  penalty  has  never 
deterred  anyone.  Professor  Wain  says  that  he  knows  of  no  such  in- 
stance after  30  years  of  study,  and  he  doubts  if  there  is  such  a  person — 
that  other  factors  enter  into  the  picture. 

Senator  McAteeir:  I  wasn't  asking  you  about  the  death  penalty  in 
that  particular  case.  I  was  trying  to  establish,  first  of  all,  something 
to  which  you  agreed  already,  and  that  is  that  different  interpretations 
can  be  placed  upon  different  statistics.  I  was  pointing  out  a  specific 
case  in  San  Francisco,  where  in  one  year  we  had  23  more  murders, 
labeled  in  the  column  "murders,"  for  this  specific  year  than  we  did 
the  previous  year  or  the  follov>^ing  year — because  of  this  particular 
holocaust.  I  was  just  trying  to  point  out  that  you  relied  entirely  in 
your  presentation  upon  a  report  of  statistics  which  can  be  interpreted 
in  many  ways,  based  on  such  an  illustration  as  I  just  gave  you. 

Mr.  Zirpoli:  I  relied  on  this  and  other  reports.  There  is  not  one 
authoritative  report  in  favor  of  capital  punishment  that  is  comparable, 
to  any  of  the  reports  that  have  ever  been  prepared  by  any  of  the 
commissions  or  committees  on  the  question  of  abolition. 

Senator  McAteer:  In  your  opinion. 

Mr.  Zirpoli :  Yes,  in  my  own  opinion. 

Chairman  Regan :  Further  question  ?  Senator  Farr,  will  3'ou  proceed  ? 

Senator  Farr:  Mr.  Chairman,  we'd  like  to  call  Miss  Phyllis  Kirk, 
representing  the  California  Committee  for  the  Abolition  of  Capital 
Punishment,  Southern  California  Branch. 

Chairman  Regan :  Miss  Kirk,  will  you  proceed  ? 

Miss  Kirk:  Mr.  Chairman,  distinguished  members  of  this  committee, 
knowing  how  very  busy  and  full  your  schedule  is,  I  am  deeply  grateful 
for  this  opportunity  to  appear  before  you.  I  will  speak  to  you,  as  you 
know,  as  a  representative  of  the  Southern  California  Committee  to 
Abolish  Capital  Punishment.  There  is  no  need,  of  course,  for  me  to  go 
into  the  statistics  or,  to  speak  in  any  terms  concerning  penology  or 
criminology  or  the  clergy,  since  those  points  have  been  covered  com- 
pletely by  gentlemen  much  more  learned  than  I.  Rather,  I  would  like 
to  spend  my  few  moments  with  you  here  approaching  the  problem  on  a 
very  personal  basis,  without  sentimentality,  from  the  viewpoint  of 
whether  the  retention  of  capital  punishment  is  in  the  best  interests 
of  our  society. 

It  seems  to  me  that  the  importance  of  deciding  whether  or  not  we 
should  abolish  the  death  penalty  extends  far  beyond  the  decision  itself. 
I  believe  that  how  we  decide  this  issue  will  be  a  direct  reflection  as  to 
Avhether  we,  of  society,  are  prepared  and  willing  to  grow  and  develop 
and  change  or,  whether  instead,  we  are  committed  to  the  idea  that  such 
growth  and  change  are  too  much  trouble,  too  expensive,  too  challenging 
to  be  considered  here  seriously. 

We  are  confronted  today  with  a  tragedy.  It  is  a  tragedy  of  all  those 
men  and  women  who  have  committed  dreadful  crimes.  It  is  the  tragedy 
of  the  distorted.  As  a  nation,  we  are  supposed  to  be  dedicated  to  the 
dignity  and  the  value  of  the  individual.  We  are  supposed  to  believe 
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that  all  must  command  our  respect  and  our  attention.  It  is  my  belief, 
and  the  belief  of  many  others,  that  all  human  life  must  command 
respect  and  attention  even  when  that  human  life  is  distorted  and 
warped  and  psychotic.  If  Ave  decide  to  retain  the  death  penalty  we  are, 
in  effect,  saying  that  respect  need  be  given,  and  attention  paid,  to 
human  life  only  when  it  is  young  and  beautiful,  only  when  it  is  stable 
and  healthy,  only  when  it  is  law-abiding  and  successful,  and  that  we 
refuse  to  recognize  and  contend  humanely  and  creatively  and  intelli- 
gently with  the  misfits  and  the  failures  of  our  society.  I  do  not  believe 
that  such  a  premise,  and  all  it  implies,  can  possibly  be  in  the  best 
interest  of  any  of  us.  Perhaps  there  would  be  some  excuse  for  such  an 
attitude  if  this  were  not  the  20th  century.  But  it  is,  and  the  great 
promise  which  our  century  holds  for  us  does  not  only  involve  further 
creature  comforts  and  space  travel  and  longer  life  spans,  but  also  it 
involves  the  even  greater  promise  of  the  development  and  the  use  of 
those  sciences  and  humane  procedures  which  can  enable  man  to  under- 
stand and  deal  with  himself,  his  problems,  and  his  ills.  The  tragedy 
of  the  human  being  who  commits  crimes  of  violence  against  society  is 
one  of  those  problems,  is  one  of  those  ills. 

I  know,  of  course,  that  we  are  already  making  some  movement  in 
the  direction  of  recognizing  that  this  problem  must  be  dealt  with  in 
terms  of  attempted  restoration.  I'm  also  aware  that  the  great  State  of 
California  is  somewhat  more  progressive  than  many  other  states  in 
the  fields  of  enlightened  penology  and  criminology,  but  how  can  we, 
in  one  breath,  express  what  seems  to  be  our  willingness  to  progress 
in  the  area,  for  example,  of  prison  reform,  and  at  the  same  time  su])- 
port  the  ritual  barbarism  of  execution.  Sucli  dieliotomy  of  purpose 
does  not  serve  the  interests  of  our  civilization.  There  is  nothing 
restorative  about  the  gas  chamber.  It  is  terribly  and  hideously  finak 
It  really  accomplishes  with  certainty  only  three  things:  It  contributes 
to  the  continued  existence  of  that  dreadful  desire  which  lurks,  per- 
haps to  a  small  degree,  in  all  of  us,  the  desire  to  seek  vengeance  and 
get  it.  It  succeeds  magnificently  in  reducing  tlie  sciences  of  general 
medicine,  psychology,  and  criminology  as  they  can,  and  should,  be 
used — in  the  areas  of  crime  prevention  and  correction — to  mere  in- 
tellectual playthings  of  impotence  and  unimportance.  Its  third  accom- 
plishment is  that  it  kills.  None  of  these  accomplishments  serves  any 
of  us  with  nobility.  "We  have  so  much  knowledge,  so  much  op]ior- 
tunity  for  growth  at  our  fingertips,  and  so  much  of  that  knowledge 
can  be  used  for  the  health  and  betterment  of  the  nuiladjusted.  the 
emotionally  and  mentally  ill.  if  only  we  will  try  to  use  it.  How  can 
we  in  all  conscience  kill  such  people  when  Ave  haven't  even  really 
begun  to  really  support,  to  really  make  a  concentrated  investment 
of  time,  or  energy,  or  money  for  a  program  designed  to  help  them, 
and  to  find  out  why  they  are  what  they  are.  AA'^heji  we  deal  with  these 
people  who  commit  such  terrible  acts  of  violeiU'C  against  us.  we  are 
dealing  with  the  maimed  and  the  cripiiled  as  surely  as  we  would  be 
if  we  were  dealing  Avilh  pe()]>le  whose  limbs  were  withered.  Certainly 
human  compassion  and  moral  intelligence  have  brought  us  far  enough 
to  recognize  that  every  conceivable  effort  must  and  shoidd  be  made 
to  restore  the  phj'sically  handicapped  to  usefulness  ami.  when  they 
cannot  be  so  restored,  thai  it  is  then  onr  responsibility  to  care  for 
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them  humanely,  and  always  with  their  personal  dignity  in  mind.  It 
cannot  possibly  be  said  that  it  is  in  the  best  interests  of  society  to 
deny  the  same  compassion,  the  same  moral  intelligence,  the  same 
attention  paid  to  onr  emotional,  and  social  and  mental  cripples.  We 
cannot  go  on  asking  the  15th  century  question,  "What  did  he  do," 
and  giving  the  15th  century  answer,  "Whatever  he  did,  kill  him." 
We  know  better  and,  while  we  don't  know  all  we  need  to  know,  we 
know  enough  to  ask  tiie  question  worthy  of  the  20th  century,  "Why 
did  he  do  it,"  and  to  give,  then,  a  20th  century  answer,  "Help  him." 
Whatever  he  did,  help  him.  Protect  society  from  him  so  he  can't,  and 
won't,  do  it  again— but  help  him.  Our  whole  fiber  and  strength  as  a 
people  is  directly  related  to  our  ability  to  face  the  ugly,  and  the 
disquieting,  and  the  sick,  and  the  warped,  with  courage  and  intelli- 
gence and  humanity.  Surely  one  of  your  gravest  responsibilities  as 
legislators  is  to  support  that  premise. 

I  know  that  you  distinguished  gentlemen  of  this  committee  are 
confronted  with  many  problems  involving  the  abolition  or  retention 
of  capital  punishment.  I  recognize  that  within  the  framework  of  your 
political  lives  you  must,  and  should,  consider  that  there  are  many 
who  oppose  abolition,  and  admittedly,  if  a  poll  were  taken  this  very 
hour  its  results  would  show  large  numbers  of  people  violently  op- 
posed to  the  abolition  of  the  death  penalty. 

But,  perhaps,  a  great  many  of  the  really  momentous  accomplish- 
ments in  our  history  would  never  have  been  realized  if  action  had 
been  taken,  or  not  taken,  on  the  basis  of  pdlls.  Perhaps  on  the  basis 
of  polls  there  never  Avould  have  been  a  war  for  independence,  or 
the  abolition  of  slavery,  for  a  poll  at  any  time  can  reflect  only  the 
reaction  of  the  people  to  the  climate  created  by  the  information  and 
the  inspiration  available  to  them  at  that  time.  In  a  democracy,  our 
giant  steps  are  affected  not  by  polls  alone,  or  by  legislative  procedure 
alone,  are  they?  We  accomplish  the  most  when  a  combination  of  the 
people  and  bold  and  creative  leadership  makes  clouded  issues  clear, 
and  sheds  light  and  new  knowledge  on  those  faces  of  darkness  and 
ignorance.  I  know  that  you  are  here  today  to  consider  this  question 
-with  great  seriousness  and  with  great  care.  I  cannot  accejjt  what  I 
have  heard  repeatedly  outside  this  room,  that  you  have  already  made 
up  your  minds.  I  believe,  instead,  that  this  issue  will  receive  your 
most  minute,  your  most  painstaking,  scrutiny,  that  you  will  hear  and 
consider  the  voices  of  reason  and  progress  which  ask  that  this  mad- 
ness, which  insists  on  violence  being  answered  with  violence  and 
hatred  with  hatred,  be  finally  ended.  I  believe  that  with  your  quali- 
ties of  leadership,  with  your  sense  of  responsibility  in  the  true  mean- 
ing of  that  Avord,  you  will  do  all  >  ou  can  to  consider  with  your 
judgment,  your  intelligence,  your  feeling  for  what  will  ultimately 
contribute  the  most  and  the  best  to  all  of  us,  the  premise  which  I 
respectfully  submit  to  you  nov\%  that  killing  in  the  name  of  justice, 
perhaps,  in  the  end,  demeans  and  degrades  justice — that  perhaps,  in 
the  end,  it  demeans  and  degrades  us  all.  Thank  you. 

Chairman  Regan:  Questions?  Senator  Cobey. 

Senator  Cobey:  Miss  Kirk,  as  I  understand  your  message,  basi- 
cally you're  contending  that  since  all  arc  children  of  God,  all  have  an 
equal  right  to  life  no  matter  how  they  use  it.  Is  that  it? 
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Miss  Kirk:  T  didn't  say  anything?  about  our  being  cliildren  of  God. 

Senator  Cobey:  Yes,  I  know,  but  you  placed  us  on  a  basis  of  equal- 
it.y.  You  may  not  use  that  particular  basis. 

Miss  Kirk:  What  T  said,  in  effect,  Avas  that  in  this  country  we  be- 
lieve tluit  human  life  and  the  life  of  the  individual  is  to  be  respected, 
and  that  I  believe  that  all  human  life  shordd  be  respected,  even  when 
that  human  life  is  distorted  and  warped  and  psychotic. 

Chairman  Regan  :  Question?  Senator  McAteer. 

Senator  McAteer:  Miss  Kirk,  you  read  from  your  statement,  there, 
somelhinp-  to  the  effect  that  you  didn't  believe  in  polls,  necessarily. 

Miss  Kirk:  No,  T  didn't  say  that.  I  said  that  T  felt  that  polls  were 
eontributive  only  when  they  functioned  in  connection  with  great 
leadership  as  well.  Also,  I  said  that  I  didn't  feel  that  polls  were  con- 
sistently accurate  because  of  the  crime  figures. 

Senator  McAteer:  I  think  we  all  agree  on  that.  Do  you  know  if 
there  are  any  states  which  presently  h.ave  capital  punishment  which 
previously  did  not  have  capital  punishment? 

Miss  Kirk:  Well,  I  can  answer  your  question;  however,  I  believe 
that  there  are  gentlemen  who  want  to  speak  after  me  who  are  more 
prepared. 

Senator  McAteer:  I  was  just  wondering  if  you  know  whether  or  not 
any  states  Avhich  presently  have  capital  punishment 

Miss  Kirk :  Yes,  I  believe  that  two  of  them  have. 

Senator  McAteer:  T  think  there  have  been  eight,  Miss  Kirk,  that 
have  abandoned  capital  punishment  and  have  gone  back  to  capital 
punishment. 

Miss  Kirk:  Well,  Senator,  I  respectfully  submit  to  you  that  I  am 
not  an  authority  on  statistics  and  I  stated  at  the  beginning  of  my  com- 
ments here  that  I  would  not  speak  in  terms  of  statistics.  I  don't  have 
them  here  presently  with  me,  and  I  will  not  attempt  to  discuss  statistics 
witli  .you. 

Senator  McAteer:  Xo,  I  consider  your  testimony  a.s  a  vei-y  attractive 
young  lady  who  is  making  a  passionate  plea,  as  an  individual,  without 
any  particular  professional  background,  or  history,  or  reference  in 
this  particular  subject. 

Miss  Kirk:  As  I  said  at  the  beginning  of  my  comments  I  am  here 
also  as  a  representative  of  the  Southern  California  Committee  to  Abol- 
ish Capital  Punishment,  and  I  also  stated  that  I  was  not  going  to 
speak  in  terms  of  penology  or  criminology  or  psychiatry,  because  I 
am  not  a  penologist  or  a  criminologist  or  a  psychiatrist. 

Senator  McAteer:  Thank  you. 

Chairman  Regan:  Tliank  you.  Miss  Kirk. 

Senator  Farr:  i\[r.  Chairman  and  members  of  the  committee,  I'd 
like  1o  call  Dr.  Edward  Stainbrook,  who  is  Professor  and  Chairman  of 
the  Department  of  Psychiatry  at  the  University  of  Southern  California, 
School  of  iMedicine,  formerly  the  Chairman  of  the  Department  of  Psy- 
chiatry at  the  State  T^niver.sity  of  New  York  and,  formerly,  the  Di- 
rector of  the  Yale  Univei-sity  Psychiatric  Clinic  and  TTospital.  Dr. 
Stainbrook. 

Dr.  Stainbrook:  Senator  Regan  and  lionorable  gentlemen  of  the  com- 
mittee. Jn  a  small  British  village,  the  lone  apothecary  .shop  has  as  its 
identifying  legend,  "Prescriptions  Dispen.sed  With  Deadly  Accuracy," 
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and  I  do  not  know  indeed  whether  the  committee  is  achieving  a  similar 
goal,  but  it  seems  to  me  quite  certain  that  in  the  public  domain  these  is- 
sues are  being  debated  on  both  sides  with  perhaps  too  much  emotion  and 
too  little  evidence.  And  here  in  the  considered  and  intelligent  and  rea- 
sonable atmosphere  of  the  committee,  perhaps  we  can  come  closer  to 
the  basic  conflicts  in  this  issue.  I  do  not  know  indeed  that  I  have  too 
much  evidence  to  give  you.  I  would  rather  hopefully  have  a  kind  of 
educated  opinion,  and  some  reflections  which  arise  from  the  general 
study  of  human  behavior. 

I  know,  of  course,  that  since  many  of  you  know  that  I  am  a  psychia- 
trist you  will  think  it  best  that  I  have  really  only  two  choices,  that  I 
can  either  be  vague  or  be  wrong.  Let  us  begin,  however,  with  a  con- 
sideration of  the  human  behavior  of  deterrence,  and  of  punishment 
and  of  control.  I  think  that  if  we  were  talking  about  what  is  the  psy- 
chologically effective  way  of  deterring  people  with  the  threat  of  pun- 
ishment, we  would  first  have  to  insist  that  at  the  time  when  a  criminal 
act  comes  to  mind  and  presses  for  action,  that  at  the  same  time  there 
should  come  to  mind  an  anticipa.tion,  the  threat  of  punishment.  More- 
over, this  threat  should  be  perceived  by  the  individual,  indeed  as  a 
threat  which  he  wants  to  avoid.  Here  again  I  have  to  risk  being  some-- 
what  of  an  egg-headed  psychiatrist  and  introduce  some  ideas  about 
unconscious  behavior,  because  we  fall,  I  think,  rather  readily  into  the 
fallacy  that  the  criminal  perceives  the  threat  of  punishment  in  the 
way  in  which  we,  ourselves,  would  perceive  it.  Many  times,  obviously, 
it  is  quite  true  that  individuals  perceiving  the  threat  of  death  may  not 
avoid  it,  but  indeed  rush  to  it  and  unconsciously  try  to  get  themselves 
killed.  So  we  cannot  understand  the  meaning  of  punishment  in  terms 
of  deterrence  unless  we  know  something  about  how  the  individual  and 
his  internal  reality  is  reallj^  perceiving  and  reacting  to  this.  Therefore, 
we've  got  to  have  the  idea  of  punishment  in  the  anticipatory  set — if 
you'll  let  me  use  that  phrase.  Now,  since  most  of  us  learn  how  to  con- 
trol our  behavior  and  what  patterns  of  expression  to  use,  particularly 
about  aggression  and  sexuality  when  we're  very  young,  we  have  to 
understand,  too,  that  the  threat  of  punishment  has  to  get  some  response 
from  the  individual.  It  has  to  engage  him  and  therefore,  of  course, 
the  threat  of  punishment  as  I'm  suggesting  it  means  many  things. 
But,  now  to  the  point  of  deterrence.  You've  heard  repeatedly  today 
what  is  important  in  punishment  as  deterrence  is  that  it  should  be 
immediate,  that  it  should  be  consistent,  and  that  it  should  be  relatively 
inexorable.  This,  not  so  much,  perhaps,  with  the  individual  who  al- 
ready, in  spite  of  all  of  this,  still  executes  a  crime,  but  in  the  terms  of 
the  social  perception  of  consistency  and  inexorability  and  immediacy 
of  punishment  as  a  deterrent  for  all  others.  Because,  as  soon  as  one 
starts  being  inconsistent,  as  soon  as  one  starts  applying  the  source  of 
punishment  at  a  remote  time  from  the  crime,  then — just  like  the  child 
who  learns  that  if  on  this  occasion  mother  says,  "It  is  wrong  to  do 
this,"  and  punishes,  but  on  another  occasion  for  the  same  act  does 
not  punish — then,  just  this  one  breach  of  consistency  and  inexorability 
is  enough  to  build  up  in  the  mind  the  idea  that  maybe  the  next  time, 
too,  one  will  not  get  punished.  Now  the  point  here  is — and  I  think  one 
has  to  be  quite  clear  about  this — that  capital  punishment  can  be  a 
very  significant  deterrent,  and  I  think  that  we  miss  the  boat  if  we 
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think  about  the  problem  of  nondeterrence  in  an  "either — or"  fashion. 
What  Ave  are  talking  about  is  effective  deterrence,  and  capital  pun- 
ishment eertaiidy  can  be  an  effective  deterrent,  but  the  brute  facts 
of  the  matter,  gentlemen,  are  that,  in  the  liistorical  operation  and 
administration  of  capital  punishment — and  you  can't  raise  any  hypo- 
thetical question  about  this,  because  these  are  just  the  brute  facts  of 
our  inheritance — capital  punishment  has  not  been  an  effective  deterrent 
and  an  effective  punishment  in  the  sense  in  which  I  have  been  talking 
about.  There's  sometliing  absolutely  incompatible,  therefore,  between 
the  action  of  capital  punishment  as  a  deterrent  and  its  effective  psy- 
chological use.  I  want  to  insist  again  that  j'ou  could  make  capital  pun- 
ishment a  significant  and  effective  deterrent,  but  it  would  be  incon- 
sistent Avith  all  of  our  ways  of  life,  Avith  our  due  process  of  laAV,  and 
indeed  Avith  the  operational  definition  of  hoAV  indeed  avc  have  used  it. 
I  might  say  that  if  Ave  really  AA'anted  to  get  a  little  tough  about  this, 
one  might  ask,  "Well  then,  if  capital  punishment  has  not  been  effective 
in  terms  of  its  operations  in  society,  Avho  must  bear  the  burden  as  to 
Avhy  it  has  not  been  effective?"  It  Avould  seem  to  me  that  this  is  pri- 
marily the  burden  of  those  agencies  and  instrumentalities  in  goA'^ern- 
ment  Avho  use  it  and  Avho  apply  it  and,  because  they  have  not  been 
effective  in  this  sense,  that's  an  indication  that  it's  impossible  really 
to  make  capital  punishment  effective  in  this  sense. 

Just  another  word  about  the  problem  of  social  change  and  innova- 
tion. You  see  social  change  and  innovations  going  on  all  the  time,  and 
Ave  really  have  tAvo  courses  of  action.  We  can  either  let  it  go  on  in 
the  informal  system  or,  as  you  gentlemen  are  considering,  you  can  legis- 
latively innovate  social  change.  Hopefully,  one  doesn't  simply  run  hard 
just  to  keep  up.  That  is  to  say  that  another  AA^ay  of  thinking,  it  seems 
to  me,  about  this  problem  is  that  piecemeal  and  informally  we  have 
in  fact  abolished  capital  punishment  largely  in  this  country,  simply 
because  of  the  ways  in  Avhicli  it  has  been  operationally  defined  and 
operationally  instrumented.  Therefore,  I  think,  you've  heard  the  in- 
sistence here  that  maybe  noAv,  if  there  is  an  informal  change  in  this 
direction,  perhaps  it  ought  to  be  made  socially  open  and  confirmed. 

Then  I  Avant  to  talk  a  little  bit  more  about  something  that  hasn't 
come  up  here  and  Avhich  again  puzzles  me — as  to  just  hoAv  to  get  it 
across  to  you.  That  has  to  do  Avith  Avhat  one  might  call  society's  need 
for  the  criminal  and  the  Avays  in  Avhieli  the  criminal — shall  Ave  say — 
commits  our  thought-crimes  and  the  Avays  in  Avhich  by  projecting  our 
crimes  into  the  criminal,  avc  punish  him  for  the  crimes  Avliich  Ave  our- 
seh'es,  maybe  quite  out  of  aAvareness,  might  commit.  I  know  that  this 
is  talking  like  a  psychiatrist,  because  this  is  looking  behind  the  obvious 
to  see  the  incomprehensible,  but  in  a  very  real  sen.se  I  think  that  you 
gentlemen  Avill  have  to  consider  the  problem  of  unconscious  motivation, 
Avhethcr  I  feel  timid  in  talking  to  you  about  it  or  Avhether  you  feel  a 
little  angry  in  considering  it.  The  problem  of  unconscious  motivation  Is 
probably  at  issue  in  much  of  our  emotional  controversy  here,  because, 
in  a  very  real  sense,  most  of  us  are  behaving  the  same  avba^  in  Avhich  the 
drunk  supports  the  lamppost,  lie  uses  it  as  a  source  of  support  rather 
than  as  a  center  of  illumination.  We  use  our  theories  and  our  evidence 
in  this  Avay.  Therefore,  let  us  noAV  turn  to  Avhy,  indeed,  Ave  do  get  so 
emotional  about  such  matters,  and  I  think  one  of  the  basic  things  must 
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be  then  this  whole  element — the  ways  in  which  we  control  onr  aggres- 
sion about  aggression.  We  focus  on  the  criminal  and  upon  his  aggres- 
sion, but  we  have  to  be  responsible  for  the  ways  in  which  we  implement 
our  own  aggression.  Now  you'll  never  be  able  to  legislate  aggression  out 
of  mankind,  that's  for  sure.  But  the  whole  focus  of  mankind,  it  seems 
to  me,  is  to  increasingly  see  whether  or  not  we  can  be  aggressive  more 
constructively  than  by  murderous  and  killing  actions  of  expression.  I 
might,  therefore,  at  this  point,  make  another  little  jump  and  suggest 
that  in  our  time — although  you've  heard  the  spiritual  representatives 
talk  about  the  problem  of  capital  punishment  from  a  moral,  philosophic, 
and  spiritual  point  of  view — I  'd  like  to  talk  about  it  just  for  a  moment 
as  a  simple,  practical  matter  of  human  management.  We  are  now 
threatened  collectively  with  a  problem  of  nuclear  annihilation — and 
war  from  now  on  has  no  function  whatever  as  a  decision-making  instru- 
ment. If  it  does  come,  it  will  come  only  as  an  expression  of  the  aggres- 
sion of  peoples  toward  each  other.  Now,  if  we  cannot,  in  the  matter  of 
individual  criminality,  solve  the  problem  of  how  we  can  be  construc- 
tively aggressive  against  counteraggression,  then,  what  hope  is  there 
that  we're  going  to  solve  it  at  the  collective  level  against  what  we 
might  consider  collective  criminality — especially  if  we,  ourselves,  do 
not  get  a  better  image  of  mankind  in  which  we  say  that,  although  we 
are  aggressive  and  we  can 't  disown  our  aggression,  we  do  not  anywhere 
in  the  world  need  to  have  it  escape  in  killing,  murderous  action,  no 
matter  how  vicarious. 

I  would  like  to  say  one  or  two  things  by-way  of  addenda.  It  has 
been  pointed  out  during  the  meetings  that  on  death  row  you  have 
many  people  who  are,  by  psychiatric  classification,  ill,  but  in  terms 
of  their  responsibility,  legally,  they  are  considered  to  be  sane.  Now 
some  of  these  men  will  go  to  their  deaths.  They  will  be  psychologically 
ill,  and  it  may  be,  indeed,  that  that's  the  way  contemporary  society 
wants  to  handle  the  problem  of  psychological  illness.  I  do  not  know. 
That's  a  free  decision,  openly  arrived  at  by  majority  decision,  but  I 
can 't  help  remarking  here  that  even  in  a  democracy — although  we  will 
take  the  majority  decision — there  is  also  implied  in  the  democratic 
process  that  the  minority  be  free  without  intimidation  to  continue  the 
discussion.  I  take  it,  therefore,  that,  in  the  sense  in  which  we  're  talking 
now,  if  society  wants  to,  at  the  present  time,  kill  these  people  because 
they  are  psychologically  ill,  then  that  is  what  society  needs  to  do  at 
the  present  time.  We,  however,  I  think  will  still  raise  real  questions 
about  whether  or  not  this  is  the  most  effective  and  the  best,  shaU  we 
say,  fitting  cloak  for  contemporary  man  to  wear  in  ternLS  of  his  atti- 
tude toward  these  people.  So,  here  again  I  think— and  I  may  say,  inci- 
dentally, that  some  of  the  people  who  are  going  to  testify  before  you 
on  the  opposition,  as  well  as  some  of  the  people  who  have  testified  here 
today  on  this  side,  are,  contemporarily,  members  of  the  Governor's 
Committee  on  the  Modification  of  the  McNaughten  Rule— it  is  highly 
significant  that  conscientious  men  of  quite  differing  convictions  can 
come  together  and  discuss  to  what  extent  we  can  present  to  the  court  a 
complete  behavioral  analysis  of  people  who  have  committed  all  kinds 
of  crimes  so  that  Ave  might  decide  as  rationally  as  we  can  whether  or 
not  the  individual  is  to  be  impressed  into  the  sick  role  and  treated  and 
deterred  throughout  his  life — if  necessary— or  whether  we're  going  to 
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impress  him  into  the  penitent  or  prisoner  role  and  treat  liim  in  a  quite 
different  "way.  I  think,  therefore,  that  we  get  beyond  diagnosis  when 
we  talk  about  this  and  into  real  considerations — of  how  we  shall  really 
understand  this  criminal  act,  and  do  we  want  to  call  it  illness  and 
treat  it,  or  do  Ave  want  to  call  it  a  crime  and  punish  it?  Now,  I'm  not 
one  of  the  psj'chiatrists  who  believe  that  all  crime  is  illness.  I  think  we 
would  make  a  big-  mistake  if  we  blanketed  it  all  under  the  terin  of  ill- 
ness. But,  I  think  this  is  an  important  thing.  You  do  know  that  justice 
wears  a  blindfold,  in  a  very  real  seh.se,  symbolical^,  not  only  for 
objectivity,  but  in  order  to  keep  the  legal  forces  and  the  law  from  too 
closely  understanding  the  criminal.  Because,  in  a  very  real  sense  I 
think  we  all  get  threatened  by  what  we  think  is  the  fulfillment  of  the 
idea  that  if  you  understand  all,  you  forgive  all ;  and  I  may  tell  you  that 
understanding  all  implies  not  at  all  forgiving  everything.  However,  it 
seems  to  me,  on  the  contrary,  that  only  by  more  adequate  understanding 
of  this  problem  can  we  really  effectively  control  it.  I  would  just  like  to 
come  back  to  this  basic  statement.  I  think — because  I  'ra  sure  the  reasons 
why  I  'm  against  capital  punishment  might  come  into  question — I  may 
say  that  my  basic  reason,  gentlemen,  is  not  so  much  in  tei'ms  of  my 
psychiatric  and  professional  convictions  about  crime  and  its  motiva- 
tion and  how  one  might  treat  it,  and  about  understanding  it  compre- 
hensibly, but  it  is  much  more  in  terms  of  this  basic,  practical  concern 
in  the  human  situation  where — if  Ave 're  really  going  to  increase  our 
own  images  of  ourselves  and  try  somehow  to  handle  the  problem  of 
killing  and  murderous  aggression — first  of  all  Ave've  got  to  tie  up  the 
killer  in  ourselves.  We've  got,  ourseh'es,  to  accept  our  aggression  and 
to  knoAv  that  Ave  have  a  legitimate  reason  for  feeling  aggressive  against 
the  criminal,  but  at  the  same  time,  Ave  permit  ourseWes  the  luxury  of 
vieariousl.y  participating  in  killing.  Then,  we,  ourselves,  in  a  very  real 
sense  are  criminal,  also. 

Chairman  Regan :  Senator  Grunsky. 

Senator  Grunsky:  Doctor,  as  a  psychiatrist,  I  think,  it  goes  almost 
Avithout  your  haAing  to  ansAver  the  question  that  you  would  advocate 
that  there  Avould  ahvays  be  the  possibility  of  parole,  because  as  a  i)sy- 
chiatrist  you  know  that  a  person  at  least  is  Avithin  the  realm  of  possible 
rehabilitation,  and  could  go  back  into  society  with  no  threat  to  anyone, 
regardless  of  hoAV  heinous  or  criminal  his — presumably  using  the  ex- 
ample— one  act  might  be.  Noav  you  Avould  agree  Avith  that,  aaouM  you 
not  ? 

Dr.  Stainbrook:  I  do  not  belicA^e,  necessarily,  in  the  inevitability  of 
parole.  If  I  could  speak  simply,  and  express  my  personal  opinion,  I 
Avould  be  satisfied  if  every  person  Avho  otherwise  Avould  have  gotten  the 
death  penalty  AA'ould  haA'C  had  it  changed  to  life  imprisonment  Avithout 
parole.  I  Avould  be  satisfied  Avith  this  change.  Subsequently,  I  do  not 
knoAv  hoAV  society  Avill  go,  and  there  may  be  changes  and  innovations — 
I'm  sure  there  Avill.  But  I  Avould  not  necessarily  subscribe  to  the  idea 
that  you  can  alter  or  provide  the  exjieriences  Avliich  Avill  alter  signifi- 
cantly the  behavior  of  everybody  so  that  they  can  again  return  to 
society.  Some  people  simply  have  to  have  the  compromise  of  a  total 
instil  111  ion  in  wliich  to  play  out  their  lives. 

Senator  Grunsky:  Let  me  give  this  exampU\  because  I  think  it's  a 
real  one.  If  it's  not,  please  disagree  Avith  me  promptly.  Let  us  say  I 
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have  one  consuming  hate  in  my  life  and  there's  just  one  person  with 
whom  I  feel,  hypothetieally,  I  can't  live  on  the  mnue  earth,  and  that 
I'm  perfectly  normal  in  all  other  respects.  I  simply  have  this  consuming 
hate.  Unfortunately,  I  haven't  gotten  to  you  or  another  psychiatrist, 
or  you'd  clear  my  mind  of  this. 

Dr.  Stainbrook :  But  not  of  the  crime,  Senator. 

Senator  Grunsky :  But  in  any  event  let  me  assume  then  that  this  bill 
passes  and  that — as  will  ultimately  come  if  this  bill  passes,  and  I 
think  it 's  readily  agreed — that  we  will  feel  it 's  improper  to  hold  every- 
one. So  I  simply  give  the  hypothetical  situation  that  I  commit  the 
crime,  knowing  that  when  you  examine  me,  as  a  psychiatrist,  you'll 
find  I  have  no  criminal  tendencies  once  this  gnawing  hate  is  out  of  me, 
which  will  be  purged  when  I  kill  the  victim.  Therefore,  there's  no 
reason  to  keep  me  locked  up  more  than  two  weeks,  or  long  enough  to 
process  me,  because  you  will  find  I  will  never  commit  another  crime 
once  this  consuming  hate  is  gone.  Therefore,  I  can  kill  this  man,  know- 
ing that  a  psychiatrist  would  have  to  determine,  once  my  hate  is  purged, 
that  I  would  never  commit  another  crime.  Now,  how  would  I  ever  be 
deterred  if  a  bill  such  as  this  passed,  with  what  will  ultimately  follow 
in  time — and  I  would  probably  vote  for  such  a  bill  myself.  If  the  death- 
penalty's  abolished,  I  think  it  would  be  absurd  to  keep  people  locked 
up  for  no  reason  at  all,  because  then  it  would  be  punitive.  No  deterrent, 
unless  we  're  back  then  to  the  point  of  deterrence.  Now  do  you  grant  my 
situation  ?  Unless  you  tell  me  that  I  'm  goin^  to  get  the  death  penalty 
or  something,  what  will  deter  me  from  doing  it,  knowing  you'll  have 
to  release  me  if  you're  true  to  your  profession  and  your  belief  that  a 
person  who  is  rehabilitated  should  be  released?  So  I  get  one  murder 
on  the  house. 

Dr.  Stainbrook:  Yes,  I'm  not  quite  clear  about  just  the  intent  of 
the  question.  My  first  response  would  be  that  my  understanding  of  the 
present  bill  is  that  in  the  adjudication  as  to  whether  the  life  imprison- 
ment would  be  with  or  without  parole,  there  would  be  a  determination 
of  precisely  these  factors  that  you're  talking  about.  If,  however,  the 
determination  went  in  the  direction  of  life  imprisonment  without 
parole,  it  would  seem  to  me  that  already  sufficient  judicial  scrutiny 
had  been  applied  so  that  what  you  're  suggesting  would  not  come  up. 

Senator  Grunsky:  I'm  still  simply  pursuing  the  point  that,  if  the 
only  reason  for  putting  a  person  in  jail — locking  him  up — is  as  a 
deterrent,  and  if  he's  rehabilitated,  and  using  my  hypothetical  case, 
completely  rehabilitated  upon  committing  the  crime,  then  you  would 
discover  that  as  a  psychiatrist  you  would  necessarily  have  to  release  me 
unless  you  have  some  other  basis  for  punishment  or  incarceration  other 
than  deterring.  So  we  find  ourselves  somewhat  in  a  dilemma.  I'm  simply 
trying  to  demonstrate  that  actual  life  imprisonment  without  possibility 
of  parole,  which  is  in  this  bill,  would  not  remain  so  for  long  once  the 
basic  bill  Avas  passed,  because  I  myself  would  have  to  concede  that  you 
should  not  keep  a  man  locked  up  if  he  can  be  rehabilitated.  I  frankly 
don't  know  whether  you  detect  this,  and  it  may  be  a  comfort  to  you — 
I  personally  would  like  to  vote  for  a  bill  to  abolish  capital  punishment. 
Maybe  it  '11  help  you  answer  the  question,  but  we  've  got  to  be  ready  for 
it.  I  heard  on  television  just  the  other  day  an  eminent  psychiatrist  who 
says  there's  only  35  of  you  men  in  the  whole  United  States  qualified 
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to  make  these  types  of  decisions  and  examinations.  I  don 't  think  we  're 
read}'  now,  and  that 's  the  point  of  my  question. 

Dr.  Stainbrook :  I  don 't  know.  There  are  some  psychiatrists  who  think 
themselves  rather  close  to  God,  that's  true,  and  your  source  may  have 
been  one  of  those  persons.  I'm  not  quite  sure  what  sort  of  talent  is 
involved  in  narrowing  it  down  to  32  or  35,  but  I  think  there  is  an 
answer  here  that  is  possible.  That  is  that  the  penal  system  itself,  is 
certainly  going  to  be  a  responsible  system,  and  therefore,  no  one  psy- 
chiatrist is  going  to  be  able  to  release  people  in  this  sense.  I  think  we 
have  to  have,  if  we  pass  this  bill,  faith  in  the  fact  that  we  have  responsi- 
ble decisionmakers  in  the  penal  system  who  would  carry  out  the  import 
of  the  bill. 

Chairman  Reg'an :  Senator  Fisher. 

Senator  Fisher:  I'm  not  sure  j^et  that  you  quite  satisfied  Senator 
Grunsky,  at  least  you  haven't  satisfied  me.  Senator  Grunsky's  hy- 
pothesis that  he — he's  talking  about  a  mental  aberration  in  his  own 
instance  that  he  assumes  for  the  purpose  of  his  question — would  be 
controlled  merely  by  the  throat  of  capital  punishment,  existing  in 
society  for  the  l-out-of-50  who  commits  a  homicide,  as  the  eventual 
punishment.  The  question  assumes  that  he  would  be  deterred  by  that. 
Have  you  any  opinion  as  to  whether,  with  that  mental  aberration  that 
he  described,  he  would,  in  fact,  bo  likely  to  be  deterred  by  the  existence 
of  capital  punislnnent  for  1  in  50  who's  convicted  of  homicide? 

Dr.  Stainbrook:  Well,  of  course,  you  see,  that's  not  only  a  hypo- 
thetical question,  but  it's  almost  an  impossible  one,  because  one  doesn't 
know  enough  about  the  determining  factors.  If,  given  Senator  Grun- 
sky's temperament  and  a  certain  kind  of  class  position,  then  the  prob- 
abilities might  be  very  high.  In  another  class  position,  with  the  same 
temperament,  the  probabilities  might  be  low.  One  would  have  to  have 
all  the  factors  before  one  would  know  this.  I'm  not  sure  ...  is  the 
anxiety  here  that  parole  would  bo  too  soon  forthcoming  on  the  basis  of 
the  psychiatric  declaration — the  patient  is  now  well  again  or  the  person 
is  noAv  well  again  ?  Isn't  this  the  issue  ? 

Senator  Fisher:  He's  afraid  of  removing  the  deterrent  on  that  first 
one  on  tho  house  that  he's  talking  about.  Do  I  gather  your  question 
correctly.  Senator? 

Senator  Grunsky:  That's  right.  There's  no  reason  to  lock  me  up  or 
give  mo  tho  doath  penalty  or  anything  olso  if  I'm  going  to  be  completely 
rehabilitfitod  onoo  I'm  purged  of  my  consuming  hate. 

Dr.  Stainbrook:  Yes,  but  you  know  that  reminds  me  if  I  may  say — 
T  don 't  know,  Senator  Regan,  whether  I  should  take  this  time  or  not — 
of  the  problem  of  character.  You  see,  you're  assuming  that  consuming 
hate  is  something  that  one  episodically  would  just  discharge,  where, 
as  a  matter  of  fact,  this  is  all  built  into  the  character,  and  character 
change  takes  a  considorablo  anionnt  of  time.  This  is  well-illustrated  by 
the  story  of  the  frog  and  the  scorpion  who  were  on  tho  banks  of  a 
stream.  The  scorpion  petitions  the  frog  to  take  him  across.  The  frog 
demurs,  saying:  "No,  I  know  that  you're  a  stinging  insect  and  how 
do  T  not  know  that  when  we  get  halfway  across  the  stream,  you  won't 
sting  me  and  T  drown?"  So  tho  scorpion  said:  ""Well,  that  wouldn't  bo 
very  logical,  Avoidd  it?  I'd  be  on  your  back.  I'd  drown,  too."  The  frog 
finally  agrees.  He  takes  the  scorpion  on  his  back.  ]\Iidway  in  the  stream, 
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the  scorpion  stings  the  frog  and,  in  his  dying  agony,  as  they're  both 
going  down,  the  frog  says  to  the  scorpion :  "What  sort  of  logic  is  this?" 
The  scorpion  responds :  ' '  Logic,  logic,  my  dear  friend  f  This  is  charac- 
ter. ' '  So,  you  see,  character  change  takes  a  little  longer. 

Chairman  Regan:  Thank  yon,  Doctor. 

Senator  Farr:   Senator  Regan,  how  much  more  time  do  we  have? 

Chairman  Reg^an:  You've  already  had  it. 

Senator  Farr :  We've  had  our  time.  There  may  be  others  who  want 
to  be  heard,  but  as  far  as  the  co-authors  of  the  bill  are  concerned,  all 
of  our  witnesses  have  spoken. 

Chairman  Reg^an:  We  will  recess  until  7:30.  On  resumption  the  op- 
ponents of  the  bill  will  be  heard.  We  will  then  attempt  to  hear  others 
sometime  before  we  take  the  vote. 

Chairman  Regan:  Before  introducing  the  moderator  for  the  pro- 
ponents of  Senate  Bill  No.  1,  I  failed  to  present  one  witness.  Just  at 
the  closing  I  had  promised  he  could  be  on  from  5  :55  to  6  o  'clock.  At 
this  time,  I'm  going  to  deviate  from  the  intended  program  of  the  eve- 
ning by  allowing  George  Davis  five  minutes.  George,  will  you  come  for- 
ward. 

Senator  Farr :  Mr.  Chairman. 

Chairman  Regan :  Senator  Farr. 

Senator  Farr:  I'd  like  to  state  that,  other  than  Senator  Teale — who 
may  want  to  say  something  in  our  rebuttal,  any  witness  appearing  here- 
after is  appearing  on  behaxf  of  himself,  not  appearing  on  behalf  of  any 
of  the  co-authors  of  the  bill.  I  also  want  to  say  that  we  did  not  call  upon 
the  Friends'  Service  Committee  because  we  had  to  limit  our  time  this 
afternoon,  but  I  do  want  to  acknowledge  that  they  were  here  and  did 
a  great  deal  of  work  in  helping  us. 

Chairman  Regan :  Thank  you,  Senator.  Mr.  Davis,  five  minutes. 

Mr.  George  Davis :  Thanks,  Mr.  Chairman.  Mr.  Chairman  and  mem- 
bers of  the  committee,  I've  asked  for  the  opportunity  to  appear  here  as 
an  individual  and  make  a  statement  in  coiuiection  with  this  matter. 
I'm  actually  appearing  in  my  own  capacity  and  as  the  chairman  of  a 
statewide  committee  which  is  now  in  the  process  of  formation.  It  is 
known  as  The  People  Against  Capital  Punishment,  Inc.,  and  so  I  am 
appearing  in  sort  of  a  dual  capacity.  I  think  I  have  had  some  experience 
which  entitles  me  to  be  here.  I'm  not  going  to  speak  beyond  my  time 
unless  I  'm  asked  questions,  but  I  would  like  to  say  this :  I  've  been  prac- 
ticing law  for  30  years.  I  've  been  a  deputy  district  attorney  in  two  dis- 
trict attorneys'  offices  in  San  Francisco.  I  think  I've  handled  about  200 
homicide  cases  in  which  the  capital  sentence  was  involved,  and  I  may 
have  had  a  considerable  amount  of  experience  as  compared  with  others 
here  in  the  field,  so  to  speak. 

I've  prepared  notes,  and  I'd  rather  read  from  them  because  that  will 
save  me  from  the  danger  of  wandering.  I'm  taking  the  position,  frankly, 
gentlemen,  that  I  am  against  capital  punishment.  It  might  be  inter- 
esting for  you  to  know  that,  during  my  postgraduate  days  at  the  Uni- 
versity of  California — 1  was  studying  psychiatry — I  went  to  see  a 
hanging  at  San  Quentin.  T  wanted  to  see  for  myself  what  I  knew  was 
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fyoinp  to  be  at  issue  in  one  of  tlic  «rivatost  hmnanitariaii  cases  in  my 
lifetime.  I  also  happened  to  be  in  San  Jose  when  there  was  a  lynehinjr 
f>oin<r  on,  so  I  Ve  seen  it  from  both  ends.  Tn  my  opinion,  ritual  murder 
by  the  state — which  is  the  true  meauino-  of  capital  punishment — is  a 
very,  very  wicked  and  evil  social  practice.  You've  been  told  here  that  it 
serves  no  justifiable  purpose  and  that  it  does  not  deter  crime.  I  don't 
think  it  does.  I  think,  from  practical  experience,  it  doesn't.  But  I  also 
thiidv  that's  a  question  on  which  there  could  be  a  <rreat  deal  of  debate 
because,  looking-  at  it  objectively,  I  don't  know  how  you  could  ever 
really,  fiiuilly,  answer  tliat  question.  However,  T  do  believe  that  it  is 
an  act  of  povernment  Avhich  is  a  very  brutalizing  thinp'.  It  has  been  my 
experience — in  addition  to  the  fact  that  I've  handled  so  many  cases, 
includinp-  a  couple  of  cases  of  some  public  importance — that  every  time 
you  have  one  of  these  executions  you've  performed  something  which 
has  a  brutalizing  effect  on  the  entire  population.  T  think  that,  of  those 
things  that  support  capital  punishment  and  those  things  that  challenge 
it,  this  is  a  very  important  thing  to  weigh  in  the  balance.  I  do  believe, 
also  from  my  experience,  gentlemen,  that  almost  invariably  it  is  only 
the  poor  people,  the  friendless  people,  the  members  of  racial  minority 
groups,  who  are  the  victims  of  capital  punishment.  I  am  awfully  im- 
pressed by  the  fact  that  the  finality  of  a  death  sentence  makes  it  im- 
possible to  correct  error,  if  there  has  been  any. 

I  would  like  to  call  your  attention  to  two  cases  in  California  in 
which  innocent  men  Avere  convicted  and  sentenced  to  death  and  in 
M'hich,  if  we  had  had  swift  and  sure  punishment — as  has  been  dis- 
cussed here — they  would  have  been  executed  before  the  processes  of 
law  caught  up  -with  them  and  they  were  released.  The  first  of  these 
cases  is  a  case  that  I,  myself,  had  something  to  do  with.  In  fact,  I  had 
a  great  deal  to  do  with  it.  It  was  the  Tom  IMooney  case.  You  might 
say  it's  a  little  different  in  some  Avays,  but  let  me  tell  you  this  much 
about  it  and,  to  this  extent:  It  isn't  different.  Tom  IMooney  was  ar- 
rested in  1916  and  was  sentenced  to  death.  In  1917,  because  of  world- 
wide agitation  in  that  case,  President  Wilson  appointed  a  commis.'-ion 
to  investigate  it.  The  commission  was  headed  by  Felix  Frankfurter, 
now  a  Supreme  Court  Justice,  who  reported  back  to  President  Wil- 
son. President  Wilson  telephoned  and  otherwise  communicated  with 
Governor  Stephens  and  asked  Governor  Stephens  to  commute  the 
sentence  because  the  worldwide  eft'ect  of  tlie  agitation  in  that  case 
was  detrimental  to  the  best  interests  of  the  Tnited  States.  Governor 
Stephens  did  commute  the  sentence,  from  death  to  life.  Now  here's 
the  ansAver  to  another  question  that  Avas  raised.  That  case  then,  from 
1917,  proceeded  through  the  courts  until  1939  Avhen  (Governor  Olson 
gave  Tom  Mooney  a  full  and  unconditional  pardon.  To  the  best  of 
my  knoAvledge,  no  responsible  person  ever  (luestioned  llic  validity  of 
tliat  act  by  Governor  Olson  that  nmny  years  latei-. 

The  other  case  I'd  like  to  call  to  your  attention — so  that  yon  Avill 
realize  that  this  error  can  happen — is  the  case  you've  all  read  about 
only  a  fcAV  days  ago.  Tom  Carmen,  the  Indian,  has  been  in  death  roAV 
for  10  years.  He  Avas  sentenced  to  death  10  years  ago  for  murder. 
After  lb  years  in  condemned  roAV,  Tom  Carnu'u  has  been  freed  on  the 
basis  of  rulings  by  the  fed»>ral  courts  that  the  courts  that  sentenced 
him  to  death  liad  no  jurisdiction  to  do  so.  Now  it's  true  that  Tom 


ABOLISHMENT  OF  DEATH  PENALTY  99 

Carmen  may  be  tried  again  by  another  court  that,  presumably,  does 
have  jurisdiction.  HoAvever,  I'm  not  sure  that  he  will  be.  The  reason 
I'm  not  so  sure  he  will  be  is  because  I  think  Tom  Carmen  has  lost  his 
mind.  I  wanted  to  mention  those  to  you  because,  instead  of  just 
recapitulating  on  generalities,  I  want  to  put  a  point  or  two  forward. 

In  my  opinion,  again,  this  question  of  man's  right  to  kill  his  fellow- 
man  is  not  just  a  matter  of  logic  or  petty  legalisms.  I  think  this  could 
go  on  forever  if  you  went  into  this  question,  does  it  deter  or  doesn't 
it  deter? — and  then  you  go  on  into  the  qeustion,  should  there  be 
more  capital  punishment?  You  know  it  doesn't  deter — for  example, 
maybe  the  answer  is  to  make  everything  punishable  by  capital  pun- 
ishment ;  then  everything  will  be  deterred.  But,  you  know  that's  not 
true.  I  feel,  however,  that  this  question  has  to  be  placed  on  a  moral 
plane  because  it  is  a  humanitarian  thing.  It  is  a  matter  of  conscience. 
It  is  a  matter  of  principle.  Good,  honest  men,  just  like  the  men  on  this 
committee,  can  be  of  different  opinions  about  this  question  in  morals 
and  conscience.  However,  I  think  that's  where  the  resolution  and  final 
answer  to  this  question  belongs.  You're  talking  about  human  dignity 
and  you're  talking  about  the  subject  of  man's  inhumanity  to  man.  I 
liaA^e  something  here  on  the  subject  of  man's  inhumanity  to  man — = 
and  we're  talking  about  the  tragedy  of  our  own  age.  "It  isn't  that  all 
men  are  poor  because  all  men  know  something  of  poverty.  It's  not 
that  all  men  are  wicked,  because  who  is  good?  It's  not  that  all  men 
are  ignorant,  because  what  is  truth!  It's  just  that  men  know  so  little 
about  men."  Now  I  say.  Senator  Regan,  that  caj^ital  punishment  is  a 
violation  of  God's  most  fundamental  law;  it's  the  most  fundamental 
command  for  all  mankind,  and  the  command  is :  "Thou  shalt  not  kill." 
Only  God  can  give  life  and,  certainly,  only  God  can  take  it  aAvay. 
Believe  me.  Senators,  when  we  have  made  bombs,  nuclear  material, 
and  everything  else  that  goes  with  it,  we're  going  to  w^ind  up  by 
finding  out  that  the  one  thing  that  man  never  was  able  to  do  was  to 
be  able  to  create  a  man.  With  reference  to  your  Biblical  subject,  I'm 
not  a  Biblical  scholar,  but  I'd  like  to  cite  to  you  Matthew  538:42.  I 
think  you  may  find  the  answer  to  your  question  there,  because  there 
is  where  it  says :  "Thou  shalt  not  kill."  "Ye  have  heard  that  it  hath 
been  said,  'an  eye  for  an  eye  and  a  tooth  for  a  tooth,'  but  I  say  unto 
you,  love  your  enemies,  bless  them  that  curse  you,  do  good  to  them 
that  hate  you,  and  pray  for  them  that  despitefuUy  use  you  and  perse- 
cute you.  Judge  not  that  ye  be  not  judged,  for  with  what  judgment 
ye  judge,  ye  shall  be  judged,  and  with  what  measure  ye  mete,  it 
shall  be  measured  to  you  again." 

I  feel  this  way,  gentlemen,  that  there  is  one  other  phase  of  this 
whole  subject  that  hasn't  been  brought  out,  and  I'd  like  to  mention 
it  at  this  time.  I've  been  speaking  of  this  bill  on  its  broadest  base. 
You  should  be  reminded  again  that  the  movement  of  civilized  people 
throughout  the  world  today  is  in  favor  of  the  abolition  of  capital 
punishment.  Except  for  England,  France,  and  40  states  of  the  United 
States,  this  form  of  punishment  has  been  abandoned  as  an  outmoded 
relic  of  the  past.  Even  in  these  United  States  half  of  the  states  still 
retaining  capital  punishment  have  accomplished  the  same  result  as 
abolition  by  failure  to  execute  the  death  penalty  even  though  it's 
assessed  by  law.  In  the  normal  sweep  of  time  and  progress  this  bar- 
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baric  practice  will  most  certainly  go  from  the  laws  of  civilized  meu 
and  take  its  place  in  the  darkest  recesses  of  memory — along  with  the 
rack,  the  screw,  boiling  in  oil,  and  pain  at  forte. 

Gentlemen,  just  one  thought  please,  and  let  me  finish.  I  want  you 
to  please  realize— and  this  is  to  the  men  who  have  indicated  they  may 
not  vote  favorably : 

The  issue,  as  I  understand  it,  is  whether  you're  going  to  put  this 
bill  out  on  the  floor.  On  that  issue,  I  say  to  you,  the  people  have  a 
right  to  be  heard.  "What's  being  done  liere  today  by  way  of  hearings 
is  one  of  the  greatest  services  to  the  people  of  the  State  of  California 
that  you  could  perform,  because  it  is  making  possible  for  the  people 
of  this  State,  througli  the  mediums  of  communication,  to  hear  the 
arguments  pro  and  con  on  this  subject.  And  the  people  have  a  right 
to  be  heard.  Please  bear  in  mind  that  what  you  do  here  todaj'  is 
different  than  at  any  other  time  it  Avas  ever  before  you.  It  is  being 
watched  all  over  the  world  and — I  say  to  you — please,  please,  in  your 
considerations  and  in  your  conscience  and  in  your  thoughts  as  legis- 
lators, have  the  courage  and  the  forwardness  and  the  progressive- 
ness  to  pass  this  bill  so  that  it  may  go  to  the  Senate.  So,  at  least 
there,  the  fullest  discussion  may  be  had  and  in  final,  or  in  fine,  the 
voice  of  the  people  will  be  heard.  Thank  you  for  the  privilege  and 
tlie  opportunity  to  be  heard. 

Chairman  Regan:  Thank  you,  Mr.  Davis.  May  I  at  this  time  present 
Mr.  Frank  Coakley,  who  will  introduce  the  witnesses  against  the  bill — 
witnesses  who  favor  retention  of  capital  punishment.  ]\Ir.  Coakley  is  the 
District  Attorney  of  Alameda  County,  Chairman  of  the  Law  and  Legis- 
lation Committee  of  the  District  Attorneys',  Peace  Officers',  and 
Sheriffs'  Associations  of  California  and,  also,  the  chairman  of  a  com- 
mittee of  the  American  Bar  Association  to  study  capital  punishment. 
Mr.  Coakley,  Avill  you  take  over  and  introduce  your  witnesses. 

Mr.  Frank  Coakley:  Mr.  Chairman  and  members  of  the  committee, 
by  virtue  of  my  position  as  Chairman  of  the  Law  and  Legislation  Com- 
mittees of  the  District  Attorneys.  Peace  Officers,  and  Sheriff's  of  the 
State  of  California,  a  position  which  I  have  held  for  some  13  years,  I 
have  been  asked  to  moderate,  and  to  introduce  the  witnesses  in  opposi- 
tion to  Senate  Pill  Xo.  1. 

"We  believe  in  the  old  adage  that  experience  is  the  best  teacher,  and 
we  have  selected  a  few  witnesses  with  a  view  to  their  experience  in  law 
enforcement.  These  are  peace  officers  and  prosecutors  in  direct  contact 
with  the  criminal  offender,  the  murderer  who  has  deliberately.  Avan- 
tonly,  killed  another  man,  Avoman,  or  child,  brutally,  sadistically,  in 
cold  blood,  Avith  malice  aforethought,  Avith  premeditation.  Tliese  are 
Avitnesses  Avho  have  had  the  experience  of  talking  Avith  the  killer  im- 
mediately after  the  crime ;  men  AAiio  have  seen  the  victims  and  their 
battered,  mutilated  bodies  at  the  scene  of  the  crime;  men  Avho  have 
talked  Avith  the  Avitnesses  to  the  crime  and  to  the  loved  ones  Avho  are  left 
Ix'hind  to  grieve,  to  daily  vicAV  an  empty  chair  and  live  as  best  they  can. 
Witnesses  foi"  the  jiroponents  today  in  many  cases  stress  their  experi- 
ence. So  that  you  may  the  better  evaluate  our  Avitnesses  in  0]iposition 
lo  this  bill,  T  shall  briefly  identify  them.  First,  avc  shall  call  Mr.  Roy 
(lustaf.son,  District  Attorney  of  Ventura  County  for  the  past  13  years, 
member  and  vice  president  of  the  Board  of  Governors  of  the  State  Bar 
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at  one  time,  first  vice  president  of  the  District  Attorneys'  Association. 
Incidentally,  because  we  had  some  witnesses  for  the  proponents  from 
Minnesota,  he  has  a  bachelor's  degree  from  the  University  of  Minne- 
sota and  graduated  from  the  Minnesota  Law  School.  He  will  talk  on 
the  aspect  of  this  subject,  the  theory  of  punishment  and  life  without 
parole.  Mr.  Gustafson. 

Mr.  Roy  A.  Gustafson:  Mr.  Chairman  and  members  of  the  com- 
mittee, I  think  that  all  of  the  discussion  that  has  preceded  this  time 
has  been  based  on  certain  assumptions  by  the  speakers  as  to  what  our 
system  of  criminal  law  entails.  I  would  like  to  take  a  few  minutes  to 
discuss  this  basic  proposition  because  I  feel  that  one  cannot  decide 
whether  capital  punishment  is  a  proper  thing  unless  one  decides  what 
is  the  basis  of  our  criminal  law.  Is  it  a  proper  basis  and  does  capital 
punishment  tit  in  with  that  basis?  There  have  been  several  things 
mentioned  here  this  evening  and  this  afternoon  in  reference  to  w'hat  we 
seek  to  do  with  our  criminal  law.  Some  people  have  spoken  as  though  the 
principle,  the  primary  purpose  of  criminal  law,  is  protection  of  .society. 
Now  I  believe  that  is  one  purpose,  but  an  incidental  purpose,  and  with 
respect  to  all  the  things  I  will  mention,  I  believe  they  are  all  purposes, 
but  not  primary  purposes.  Why  don't  I  think  protection  of  society  is- 
the  primary  purpose?  Because,  obviously,  if  you  fine  a  man  for  some 
offense,  you're  not  protecting  society.  Society  isn't  protected  when  the 
man  pulls  out  his  wallet  and  pays  the  cash  to  the  court  clerk  and  walks 
out.  Similarly,  when  we  send  a  man  to  jail  pr  to  prison — we  send  him 
there,  let's  say,  for  a  burglary  or  a  robbery  or  some  other  crime — he 
serves  his  alloted  time  for  that  crime  and  is  then  released  regardless  of 
his  attitude  and  regardless  of  his  danger  to  society.  He  has  served  his 
term — he  can  sit  there  and  write  books  about  what  he's  going  to  do 
when  he  gets  out — and  he  is  released  and  society  is  not  protected.  Fur- 
thermore, probably  the  most  dangerous  persons  to  society  are  the  homi- 
cidal maniacs — I  mean  the  mentally  and  legally  mentally  ill,  and  yet 
they  are  not  subjected  to  our  criminal  law  at  all.  They  are  found  not 
guilty  because  they  are  insane.  Therefore,  our  system  of  criminal  law 
does  not  have  as  its  primary  basis  the  protection  of  society. 

The  second  thing  that  has  been  mentioned  is  rehabilitating  the 
criminal,  and,  again,  I  say  we  certainly  do  try  to  do  that,  but  that's 
not  the  primary  purpose  of  criminal  law.  A  fine  doesn't  rehabilitate  a 
criminal.  A  man  pulls  out  his  wallet  and  pays  a  fine.  That  doesn't,  ipso 
facto,  rehabilitate  him.  Neither  does  sitting  in  a  jail  cell  or  a  prison  cell 
rehabilitate  the  man.  AVhile  we  do  attempt  to  rehabilitate  persons  who 
are  incarcerated,  if  w^e  don't  succeed  in  that  attempt  we  nevertheless 
release  them  at  the  end  of  their  alloted  time,  whether  rehabilitated  or 
not.  I  think  it's  pretty  clear  that  that  isn't  the  basic  and  the  primary 
purpose  of  criminal  law.  Moreover,  I  might  add,  I  don't  think  it  should 
be  at  the  present  time,  because  our  knowledge  isn't  great  enough  to 
assure  us  that  we  can  rehabilitate  some  of  these  people.  Many  psy- 
chiatrists will  say  that  most  of  the  persons  in  prison  and  most  of  them 
in  jail  are  people  who  have  sociopathic  personalities.  They  used  to  be 
called  psychopaths,  but  now  they  call  these  persons  sociopathic  per- 
sonalities. They  are  of  an  antisocial  reaction  type  who,  by  definition, 
will  profit  neither  by  punishment  nor  by  experience.  The  fact  that  our 
system  of  rehabilitation  is  not  good  enough  or,  rather,  that  we  cannot 
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tell  -whoii  yve  have  siieeeeded  in  relia])ililatiiip'  and  when  we  haven't,  is 
evidenced  by  the  faet  that  our  own  l^eijartnient  of  Correction's  statis- 
tics show  that  within  three  years  after  parole  of  persons  in  state  prisons 
almost  50  percent  of  them  have  their  paroles  suspended  for  violation. 
Obviously,  furthermore,  under  present  law  we  shouldn't  have  that  as 
the  primary-  aim,  because  then  What  would  you  do  Avith  the  man — 
let's  say — who  has  committed  five  or  six  murders,  who  escapes  appre- 
hension, but  who  tlien  poes  someplace  else  and  lives  under  an  assumed 
name  a  good  life  for  five  or  six  years 'before  he's  discovered?  "Would 
you  say,  "Well,  then,  he  has  become  rehabilitated  in  these  five  or  six 
years  so  we  do  nothing  to  him. ' '  I  don 't  think  that  would  be  appropri- 
ate under  those  circumstances.  The  thing  that's  been  mentioned  most 
here  is  deterring  the  criminal.  That's  a  third  posible  aim  of  criminal 
law,  and  I  certainly  admit  that  it  is  one  of  the  purposes  of  criminal 
law.  But,  to  my  mind,  it  is  not  the  primary  purpose  because,  of  course, 
if  this  is  the  primary  purpose  of  criminal  law  we  are  failing  miserably. 
Each  year  in  California  we  convict  over  22,000  persons  of  offenses  for 
which  they  can  be  sent  to  prison.  If  deterrence  is  the  purpose  of  crim- 
inal law,  should  we  not  look  then  at  what's  wrong  with  our  criminal 
law  when  in  each  year  we  have  over  20,000  persons  convicted  of  felonies 
— pri.son  offenses.  Deterrence  isn't  a  prime  purpose  because  we  continue 
to  have  these  things  and  we  accept  them.  We  expect  that  that  will  hap- 
pen;  and  I  don't  tliink  deterrence  should  be  the  primary  purpose  of 
criminal  law.  Take  for  example. — and  I  realize  it's  not  a  very  pleasant 
thing  to  talk  about,  but  I  think  it  serves  my  purpose  better  than  any 
other  example — the  adult  male  who  will  sexually  molest  some  young 
female.  Let's  even  go  so  far  as  to  say  that  it's  the  person's  own  natural 
daughter — 10  year.s  old,  12  years  old,  14  years  old,  as  the  case  may  be. 
We  district  attorneys  have  those  cases,  as  you  men  well  know^  It's  my 
personal  belief  that  if  we  didn't  have  any  law  in  California  at  all 
against  this  type  of  conduct,  there  w^ouldn't  be  any  greater  incidence  of 
this  happening.  I  don't  think  the  average  male  in  this  California  com- 
munity would  go  out  and  do  such  a  thing  simply  because  there  is  no 
law  against  it,  and  T  don't  believe  that  any  of  these  people  who  do  those 
things  are  deterred  by  the  laws  that  we  do  have  against  it.  Yet,  I  think 
it's  perfectly  api)ro]iriate,  when  Ave  have  a  man  who  does  such  a  thing, 
that  he  ought  to  be  incarcerated. 

What  is  the  fourth  thing?  The  fourth  thing  is  punishment,  and  this 
is  the  thing,  I  think,  our  criminal  law  has  as  its  prinuiry  aim — punish- 
ment. All  your  penal  laws  so  read.  If  you'd  just  pick  up  a  penal  code 
wliich  you  gentlemen  have  worked  on — you've  eiuicted  statutes — you'd 
see  it  says  that  such  an  act  shall  be  punishable  by  so  and  so — punish- 
able. You  don't  say  we  shall  put  this  man  in  jail  to  rehabilitate  him — 
he  shall  ])e  rehabilitated  by — or  that  soci(^ty  shall  be  ])r()tected  by — or 
he  shall  be  deterred  by.  You  say  he  shall  be  punished  by  fine,  or  im- 
prisonment, or  execution.  What  is  punishment?  The  dictionary  says 
l)unishment  is  a  "penalty  inflicted  by  a  co\irt  of  justice  on  a  convicted 
offender  as  a  just  retribution,"  and  incidentally  for  reformation  and 
j)rev('ntion.  I'm  not  making  this  up.  This  is  the  English  language  and 
this  is  th(^  language  you  are  using  in  the  penal  code.  The  entire  historic 
basis  of  the  criminal  law  is  tluit  W(>  mete  out  luniislunent.  Kctribution 
by  dictionary  dctiiiition  is  "the  dispensing  or  receiving  of  a  reward  or 
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punishment  according  to  the  deserts  of  the  individual."  Note  that  it 
is  reward  or  punishment  according  to  the  deserts.  Now  this  basic 
concept  in  our  entire  mentality  is  and  always  has  been  present.  We 
reward  the  good,  which  is  retribution,  and  we  punish  the  evil,  which 
is  retribution.  It's  done  by  individuals  every  day.  In  family  life,  if  a 
young  son  mows  the  lawn  and  he  isn't  expected  to  do  so — it's  over 
and  above  what  you  thought  he  would  do — he's  rewarded  for  doing 
something  good.  He  may  be  given  some  money.  He  may  be  given  a 
compliment.  Many  things  may  happen,  but  you  reward  him.  On  the 
other  hand  if  he  does  something  bad,  such  as  play  baseball  in  the  house 
and  break  the  lamps  and  so  forth,  he's  punished  because  he  did  some- 
thing evil,  and  something  evil,  then,  is  done  to  him.  You  deprive  him  of 
his  television  show  or  whatever  else  it  is  that  makes  him  suffer  a  loss. 
Governments  do  this.  If  in  Europe  one  of  the  members  of  our  embassy 
is  told  he  can't  go  within  a  15-mile  radius  of  a  particular  capitol,  the 
next  day  in  Washington,  D.  C,  we  say  the  members  of  that  country's 
embassy  in  our  country  can't  go  beyond  15  miles  of  Washington.  Some- 
body puts  a  tax  on  our  exports.  We  put  a  tax  on  their  exports.  Retribu- 
tion, good  for  good,  evil  for  evil,  is  a  basic  concept  of  life  and  of  law. 
What  is  law?  Law  is  here.  The  entire  purpose  of  criminal  law  is  that 
it  is  better  that  government,  organized  men,  shall  exact  and  dispense" 
retribution  rather  than  to  allow  each  individual  to  go  around  and  exer- 
cise his  own  degree  of  retribution.  So,  we  have  said  this  is  the  civilized 
way  to  do  it,  the  humane  way  to  do  it,  and  we  say,  in  accordance  with 
the  dictionary  definition,  we  will  impose  loss  upon  a  person  who  has 
committed  an  offense — and  the  loss  is  the  loss  of  money,  which  is  a  fine, 
or  the  loss  of  liberty,  which  is  jail  or  prison,  or  the  loss  of  life,  which  is 
execution.  And  obviously,  again,  I  want  to  illustrate  that  our  system 
is  primarily  based  upon  punishment.  We  punish  somebody  who  did 
something  bad  and  who  knew  he  did  something  bad.  We  don't  punish 
children  because  they  don't  know  that  they've  done  something  bad. 
The  act  that  the  child  commits  may  be  the  same  as  the  act  that  the 
adult  commits,  but  the  child  doesn't  know  that  what  he  has  done  is 
wrong.  We  don't  punish  the  insane,  not  because  it  isn't  exactly  the 
same  act  that  a  sane  man  committed,  but  because  he  didn't  know  that 
what  he  was  doing  was  wrong. 

Capital  punishment  is  one  of  the  three  forms  of  punishment  in  law. 
It  is  based  upon  our  concept  of  the  high  value  placed  upon  life.  We 
consider  life  to  be  the  most  precious  possession  and,  therefore,  when 
the  crime  is  the  most  heinous  and  most  grave  of  all  crimes,  then  we 
make  the  man  forfeit  the  thing  that  is  most  precious  to  him, 
namely,  life.  Loss  of  money  doesn't  adequately  do  it.  Loss  of  liberty 
doesn't  adequately  do  it.  Loss  of  life  adequately  does  it,  because  that's 
the  most  precious  thing  to  any  person.  Of  the  executions  in  the  United 
States  in  1958,  40  out  of  the  48  executions  were  for  murder.  Therefore, 
we  generally  reserve  this  greatest  of  all  punishments  for  the  greatest 
of  all  crimes,  namely,  the  deliberate  and  wilful  and  premeditated 
taking  of  the  life  of  another.  I  say  that  capital  punishment  can  be 
shown  to  be  the  proper  degree  of  retribution  in  the  cases  in  which  it 
is  imposed.  It  certainly  can  be  proved  to  be  more  equitable  than  other 
forms  of  punishment.  If  you  have  a  burglary  or  a  robbery,  are  there  not 
going  to  be  a  lot  of  differences  in  judgment  as  to  whether  10  months 
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in  jail  is  the  proper  degree  of  retribution  to  be  imposed  against  a  man 
Avho  broke  into  a  place  and  stole  some  goods?  Or  should  it  be  10  years? 
Should  it  be  four  years?  Or  should  it  be  a  $10,000  fine?  When  you've 
got  the  capital  offense,  the  wilful,  deliberate,  premeditated  taking  of 
the  life  of  another,  what  is  more  just  and  equitable  than  to  make  that 
person  forfeit  his  life. 

Capital  punishment  not  only  is  the  proper  degree  of  punishment  for 
the  most  heinous  crimes  imaginable,  but  it  also  has  some  of  these  inci- 
dental effects,  the  three  things  that  I  mentioned  as  incidental  purposes 
of  punishment.  In  the  fir.st  place,  deterrent.  I  don't  think  a  member  of 
this  committee  is  going  to  argue  with  me  about  the  fact  that  when 
that  person  who  committed  this  most  grave  of  all  offenses  is  executed, 
he  is  deterred  thereby  from  committing  any  further  crimes.  Number  two, 
for  the  same  reason  the  execution  of  that  man  completely  and  wholly 
protects  society  from  him,  and  that  is  another  incidental  benefit  of 
most  punishments — and  it's  an  incidental  benefit  of  capital  punishment. 
The  only  one  of  those  other  factors  which  capital  punishment  does  not 
promote  is  the  rehabilitation  of  the  criminal,  because  when  he  is  exe- 
cuted, there  is  no  chance  to  rehabilitate  him.  What  are  the  objections 
that  have  been  made  to  capital  punishment  here?  The  tirst  one  is  that 
it's  wrong  to  kill,  either  on  religious  grounds  or  on  moral  grounds.  I 
notice  that  most  of  the  clergymen  who  spoke  here  did  not  take  the 
position  that  it  is  wrong  to  kill  under  any  and  all  circumstances. 
They  admitted,  most  of  them,  that  it  was  not  irreligious  and  not  im- 
moral for  one  person  to  kill  another  under  certain,  given  circumstances. 
So  we  only  have  the  question,  then,  of  what  the  circumstances  are  under 
which  it  is  proper.  We  have  written  into  law  the  law  of  self-defense. 
If  somebody  is  attacking  me  and  comes  into  my  house  for  the  purpose 
of  robbing  me  and  I  have  only  one  choice,  either  to  kill  or  be  killed,  and 
I  have  a  reasonable  apprehension  that  he  is  going  to  kill  me,  I'm  al- 
lowed, by  law,  to  kill  him  in  self-defense.  I  haven't  heard  any  of  the 
abolitionists  say  that  we  should  repeal  that  part  of  the  law,  and  that 
everybody  who  is  in  that  position  of  being  attacked  must  suffer  himself 
to  be  killed.  Similarly,  wars  are  another  instance  wherein  organized 
society  goes  out  and  kills  under  justifiable  circumstances.  The  Governor, 
in  his  message  to  the  Legislature,  did  not  put  it  on  any  such  ground.  He 
specifically  said  that  the  death  penalty  "can  be  justified."  Society's 
right  and  moral  duty  is  to  protect  itself  against  its  enemies,  he  said, 
if  it  actually  gives  protection ;  and  his  claim  was  that  it  didn't.  So  much 
for  that.  There's  not  any  point  in  arguing  the  moral  and  religious 
grounds  here,  because  if  it's  a  matter  of  faith,  you  believe  it  or  you 
don't.  And,  if  you  do,  there's  no  other  argument  that  can  be  made. 

The  biggest  thing  that  has  been  said,  other  than  that  ground,  is  that 
capital  punishment  is  not  an  effective  deterrent  for  the  crimes  to  which 
it  is  applicable.  I've  already  pointed  out  that  it  certainly  does  act  as  a 
deterrent  to  the  per.son  who  is  executed.  As  to  others,  the  fact  is  that, 
while  it  is  awfully  difficult  to  bring  any  statistical  data  forward  to 
show  that  it  does  act  as  a  deterrent,  it  is  just  as  difficult  to  siiow  that 
it  doesn't  act  as  a  deterrent.  I  want  to  point  out  particularly,  in  that 
respect — and  I'll  let  my  colleagues  cover  the  deterrent  aspeet  to  others 
in  greater  detail — that  all  of  the  figures  that  have  been  u.sed  are  ad- 
mittedly produced  by  people  like  Professor  Thorsten  Sellin,  whom,  I 
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think,  is  the  greatest  authority  on  this.  He  admits  these  are  crude 
figures,  and  he  himself  uses  that  term — crude  figures — because  we  don 't 
have  any  really  detailed  figures  on  this  subject.  They  are  huge  homicide 
rates  and  not  broken  down  into  justifiable,  excusable  homicide,  man- 
slaughter, second  degree,  or  anything  of  that  nature.  But  I  will  point 
out,  with  respect  to  the  argument  about  capital  punishment  not  being 
an  effective  deterrent — of  course  it  is  a  deterrent.  The  question  is,  is  it 
any  better  deterrent  than  life  imprisonment?  That's  the  real  question. 
Not  whether  it  is  a  deterrent,  because  obviously  it  is,  and  so  are  a  lot 
of  prison  sentences.  The  question  is,  is  it  better  than  others?  The  fact 
is,  again,  I  point  out,  that  all  of  our  laws  which  are  violated — and  so 
far  as  I  'm  aware  there  aren  't  any  that  aren  't  violated — -every  time  the 
law  is  violated  it  shows  that  that  law  and  the  punishment  inflicted  there- 
for has  not  served  as  a  deterrent.  But  that  doesn't  cause  us  to  throw 
up  our  hands  and  say  we  ought  to  repeal  the  prison  sentences  for 
burglars,  or  robbers,  or  rapists  or  arsonists,  because  these  crimes  con- 
tinue despite  the  punishments  that  are  attached  to  them.  Another  argu- 
ment is  that  there's  a  chance  for  mistake.  I  would  say  that  in  Cali- 
fornia, in  this  modern  day  and  age,  the  chance  is  exceedingly  small. 
You  have  to  convince  12  persons  on  a  jury  beyond  a  reasonable  doubt. 
The  jury  can  take  the  choice  of  life  imprisonment  or  death.  The  trial 
judge  can  reduce  the  penalty  from  death  to  life.  The  Supreme  Court 
has  that  power  under  statute  enacted  by  this  Legislature.  The  Governor 
has  that  power.  So  you  've  got  the  situation  wherein  prior  witnesses  be- 
fore this  body  have  admitted  that  they  know  of  no  single  case  in  recent 
modern  history  in  California  of  any  mistake  having  been  made  in  the 
case  of  a  person  executed.  Similarly,  of  course,  there  is  always  a  pos- 
sibility that  one  can  be  made.  But,  I  don't  hear  anybody  saying,  for 
example,  that  we  should  not  allow  a  person  to  defend  himself  when 
he  is  in  reasonable  fear  that  his  life  is  at  stake — fear  that  he  may  be 
snuffed  out  by  the  other  person— because  he  may  make  a  mistake  and 
kill  a  person  who  really  doesn't  intend  to  kill  him.  And  you  know  as 
well  as  I  do,  there  are  many  instances  in  which  that  has  happened — 
where  somebody  has  thought  it  was  a  burglar  coming  in,  and  so  forth, 
and  has  shot  and  killed,  even  killed  a  member  of  his  own  family,  under 
those  circumstances.  A  mistake  can  be  made,  but  because  a  mistake  is 
made,  we  try  to  keep  it  down.  We  try  to  do  ever^'-thing  possible  to 
avoid  it.  But  we  don't  say,  for  example,  let's  abandon  the  self-defense 
doctrine.  And  we  don't  say,  because  it's  conceivable  that  mistakes  could 
possibly  be  made  in  capital  punishment,  that  we  should  abandon  the 
whole  system.  Juries  are  very  careful  about  imposing  the  death  penalty 
in  cases  where  there  is  any  doubt  at  all.  Take  the  Scott  case  in  Los 
Angeles.  That  jury  convicted  Scott  of  first-degree  murder,  but  it  didn't 
take  them  long  at  all  to  go  back  and  impose  life  imprisonment,  because 
Mrs.  Scott 's  body  had  not  and  has  not  yet  been  found.  There 's  a  slight 
possibility  that  a  mistake  could  have  been  made.  And  all  juries  are 
that  way.  If  there  is  any  doubt  whatever,  they  don't  impose  capital 
punishment.  Certainly  there  have  been  witnesses  before  this  body  who 
have  testified  that  people  sent  to  prison  and  convicted  of  crimes  have 
been  sent  to  prison  and  a  mistake  has  been  discovered.  Should  we  then 
abandon  the  entire  penal  system  and  the  entire  imprisonment  system 
because  in  some  case  somebody  may  be  sent  to  prison,  let's  say  on  a 
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life  sentence,  and  he  may  die  in  prison  before  it's  discovered  that  he 
wasn't  the  man  who  was  guilty  of  the  crime.  Now  that's  just  as  bad,  I 
would  think — and  there  are  persons  who  could  be  in  that  situation,  of 
being  in  prison  and  dying  before  anj'body  discovers  that  one  mistake 
has  been  made.  Should  we  then  say,  let's  abandon  imprisonment  as  a 
punishment  because  mistakes  can  be  made  ?  Xo  ! 

I  want  to  point  out  the  Friends'  Committee  on  Legislation  sent  me 
a  pamphlet  in  which  they  said  California  courts  discovered  six  in- 
nocent persons  on  death  row  from  1942  through  1957.  Well  that's  not 
so.  California  courts  didn't  discover  any  six  innocent  persons  on  death 
row.  The  letter  obviously  refers  to  the  fact  that  in  six  reversals,  those 
persons  were  not  again  convicted.  Two  of  them  were  insane,  one  of 
them  was  acquitted,  and  three  of  the  eases  were  dismissed.  But  nobody, 
no  court  in  California  said  that  those  persons  were  innocent,  nor  does 
the  Supreme  Court  in  any  of  those  cases  say  so.  That  was  6  of  22 
reversals  by  the  California  Supreme  Court  in  the  last  15  years. 

One  argument  that  has  been  made  here  repeatedly  is  that  only 
the  poor  and  the  downtrodden  and  the  ignorant  and  the  minority 
people  are  executed.  That's  not  so.  There  has  been  no  study  of  the 
l^roportioji  of  those  types  of  persons,  as  compared  to  their  opposites, 
in  capital  cases  where  executions  have  been  effected,  as  compared  to 
all  types  of  cases.  The  Governor,  for  example,  in  his  message,  said 
30  percent  of  those  executed  in  the  15-year  period — this  is  the  1945  to 
1958  period  which  the  Department  of  Corrections  has  compiled  for  you 
gentlemen — 30  percent  of  those  executed  in  the  15-year  pei-iod  were 
Negroes  and  Mexicans.  Correct.  But  that  same  information  from  the 
same  Department  of  Corrections  shows  that  37  percent  of  all  persons 
in  California  prisons  in  1957  were  Negroes  and  Mexicans;  and  that 
rate  is  going  up.  So,  actually  the  proportion  of  Negroes  and  Mexicans 
executed  was  less  than  the  proportion  of  Negroes  and  IMexicans  who 
were  punished  by  all  other  methods.  Of  those  received  in  prison  in  1957, 
39  percent  were  Negroes  and  Mexicans,  and  that  rate  is  going  up.  Now 
let's  look  at  flrst-de<>ree  murderers,  and  that's  what  we're  talking 
about.  In  1956,  California  prisons  received  about  4,000  persons;  60 
percent  of  them  were  white.  They  received,  as  first-degree  murderers, 
a  number  of  persons,  60  percent  of  whom  were  Avhite.  The  exact  same 
percentage,  60  percent,  were  white  first-degree  murderers;  60  per- 
cent of  all  prisoners  were  white.  In  1957  the  total  number  of  whites 
received  in  California  prisons  was  59  percent.  Of  the  first-degree  mur- 
derers received  in  prison,  59  percent  were  white — exactly  the  same 
percentage  right  to  the  final  figui-e.  So  this  proportion  is  no  different 
in  capital  cases  than  it  is  in  all  other  cases.  It  has  been  said  that  many 
of  these  people  Avho  are  executed,  who  were  guilty  of  first-degree 
murder,  are  uneducated.  "Well,  certainly  that's  true,  but  let's  take  a 
look  at  what  all  criminals  are.  Only  2.5  percent  of  all  prisoners  re- 
ceived in  1957  in  the  state  prisons  had  received  as  much  as  a  high 
school  education  or  more.  But  of  the  murderers  3.2  percent  did.  So, 
as  a  matter  of  fact,  the  nnirdei-ers  are  fxenerally  a  better-educated  class 
of  persons.  Now,  it's  been  said  that  only  a  few  unfortunate  persons  are 
executed  as  compared  to  the  numbei-  of  homicides  committed.  Tlie 
Governor's  message  says:  "In  1955  there  were  417  homicides,  but 
only  52  defendants  were  convicted  of  first-degree  murder  and  only 
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eight,  or  2  percent,  were,  in  fact,  sentenced  to  death.  The  other  98 
percent  of  those  who  killed  received  a  term  of  years."  I  respectfully 
submit  to  the  committee  that  those  statistics  are  misleading  in  this 
respect.  The  figure  417  was  the  number  of  willful  homicides  reported 
to  the  police.  Obviously,  when  homicide  is  reported  to  the  police  many 
things  can  happen  to  the  person  who  committed  the  homicide.  For 
example,  suppose  a  man  shoots  and  kills  his  Avife  and  three  children. 
That's  not  unusual,  when  somebody  does  that.  You've  got  four  homi- 
cides reported  to  the  police,  and  the  man  commits  suicide.  You  have 
nobody  to  prosecute.  Nobody  is  going  to  be  convicted  of  that  offense 
and  get  a  term  of  years,  or  any  term.  Or  the  man  escapes.  He's  never 
apprehended.  You  can't  talk  about  punishment  in  terms  of  people 
who  either  are  dead  and  can 't  be  punished  or  have  escaped  and  have  not 
been  apprehended  and  can't  be  punished.  Many  of  the  killings  were 
justifiable  homicide.  If  a  police  officer  shoots  a  criminal  in  the  course 
of  escape,  for  example,  that's  willful  homicide — reported — and  yet  it's 
a  justifiable,  or  excusable,  homicide.  And  those  cases  where  somebody 
shoots  in  self-defense  *  *  *  .  They're  all  in  there.  So,  actually,  the 
number  of  persons  charged  with  homicide  in  California  courts  Avas 
not  417  but  279,  and  they  were  charged  with  both  murder  and  man- 
slaughter. Now,  194  of  those  were  convicted — and  I  don't  think  it's 
fair  to  count  for  comparison  purposes  the  people  who  were  innocent 
of  committing  murder,  or  innocent  of  committing  manslaughter.  We 
can  only  talk  about  those  who  were  guilty^  One-hundred  and  ninety- 
four  were  guilty:  but,  again,  of  the  194  who  were  guilty,  only  114 
committed  murder.  The  rest  of  them  committed  manslaughter.  And 
you  can't  be  talking  about  the  fact  that  these  men  who  committed 
manslaughter  weren't  executed.  I  don't  know  that  anybody  is  pro- 
posing that  we  should  execute  those  convicted  of  manslaughter.  Simi- 
larly, of  those  114  convicted  of  murder,  62  were  convicted  of  second 
degree.  Again,  we  don't  propose  that  execution  be  given  for  second- 
degree  murder.  Onl}^  52  were  convicted  of  first-degree  murder,  and 
that's  the  figure  we  should  be  talking  about.  Of  this  figure — 52  con- 
victed of  first  degree — eight  got  the  death  penalty,  which  is  a  figure 
of  15.4  percent  and  not  2  percent.  If  I  used  exactly  the  same  statistics, 
from  exactly  the  same  place  that  these  homicide  statistics  came  from, 
I  could  show  you,  gentlemen,  that  you  should  abolish  the  prison  sen- 
tence for  grand  theft  auto.  There  were  29,846  car  thefts  reported  in 
that  same  year,  in  that  same  column  of  statistics.  Only  895  persons  were 
convicted. '  Only  176  were  sent  to  prison.  Using  that  same  formula, 
less  than  one-half  of  1  percent  got  a  prison  sentence.  Now  that,  of 
course,  would  be  much  more  unfair  than  the  capital  punishment  prop- 
osition. The  real  statistics,  if  you  base  them  on  those  who  were  con- 
victed of  grand  theft  auto,  actually  would  show  that  19  percent  got 
prison  sentences,  which  compares  Avith  the  15  percent  of  those  who 
got  the  most  severe  penalty  in  homicide  cases.  Now,  Ave  do  have  this 
system  of  duality  of  punishment  where  the  judge,  or  the  jury,  can 
select  the  punishment.  The  most  severe  punishment  is  always  reserved 
for  the  AA'orst  offenders.  Therefore,  for  example,  only  15  percent  of  the 
car  thieves  Avere  sent  to  prison.  The  rest  got  jail  or  probation.  Rapists 
— 16  percent  were  sent  to  prison;  lewd  and  lascivious  conduct — 18 
percent.  So,  what's  wrong  with  the  15  percent  figure  of  those  who 
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received  the  death  penalty  in  capital  offenses?  I  ^vill  say  this,  the 
year  1955 — I  don't  know  wliy  it  was  selected  in  the  message — but  the 
fact  is  that's  the  lowest  licrcentago  year  of  recent  years.  The  percentage 
of  those  who  got  the  death  penalty  for  first-degree  murder  goes  all 
the  wa}-  up  to  30  percent.  Fifteen  percent  is  the  lowest  percentage. 

It's  been  discussed  that  there's  an  uneveuness  in  the  infliction  of 
the  death  penalty  and  that  is  caused  by  the  differences  in  skill  of 
prosecuting  and  defense  attorneys,  the  attitudes  of  the  judges,  the 
attitudes  of  tlie  juries,  and  so  forth,  Avhich,  of  course,  is  all  inherent 
in  our  judicial  system.  Tlie  uneveuness  isn't  applicable  only  to  capital 
offenses — it's  true  of  all  criminal  cases  and  all  civil  cases.  But  we  don't 
say  let's  abandon  the  entire  judicial  system  because  not  every  juror 
is  going  to  decide  every  case  in  exactly  the  same  fashion  as  any  other 
juror  would — that  every  judge  is  going  to  act  the  same.  As  a  matter 
of  fact,  in  capital  punishment  we  have  unevenness,  for  example,  in  the 
matter  of  the  Governor's  position  on  commutation,  and  yet  I  don't 
hear  anybody  saying  that  we  ought  to  take  the  power  away  from  a 
Governor  because  no  two  Governors  will  act  exactly  alike.  For  exam- 
ple, the  present  Governor  has  commuted  more  death  sentences  of  fir.st- 
degree  murderers  in  the  14  months  that  he's  been  Governor  than 
Governors  AVarren  and  Knight  commuted  in  total  in  the  entire  pre- 
ceding decade.  So  there  are  differences  in  attitudes  of  Governors.  There 
are  dift'erences  in  attitudes  of  juries,  judges,  and  so  on,  but  that 
doesn't  mean  we  should  abandon  the  whole  system  of  criminal  law 
or  commutation  power  or  au\-thing  else. 

Another  argument  has  been  made  that  when  the  State  executes  some- 
boch'  it's  an  act  of  violence  which  incites  people  to  kill.  The  figures  of 
the  proponents  disprove  this  in  and  of  them.selves,  because  the  statistics 
show — insofar  as  they  can  be  said  to  show  anything  with  respect  to 
increase  or  decrease  in  homicide  rates  upon  abolition  of  capital  punish- 
ment— that  there  is  really  no  significant  difference  in  the  homicide  rate 
when  capital  punishment  is  abolisjied.  Obviously,  if  that  argument  can 
be  used  to  show  that  the  death  penalty  i.-n't  necessary  to  prevent  an 
increase  in  a  certain  level  of  homicide  rate,  then  it  can't  be  argued 
at  the  same  time  that  the  existence  of  the  death  penalty  increases  the 
homicide  rate. 

The  most  connnon  example  of  my  point  is  war.  ]\Iany  of  us  canie  back 
from  World  War  II.  but  the  homicide  rale  in  Calil'ornia  didn't  go  up 
at  all  because  mc  had  been  out  fighting  and  killing  and  so  forth.  People 
just  don't  act  that  way. 

One  other  thing  is  this:  You  don't  consider  whether  the  death  penalty 
should  be  abolished  without  knowing  what's  going  to  take  its  place. 
What  are  we  going  to  have  as  the  alternative/  Is  there  a  satisfactory 
alternative.''  Well,  you've  got  life  with  parole,  which  is  one  alternative 
— and  here  in  California,  parole  can  be  liad  after  a  person  has  served 
seven  years;  the  average  is  about  11  years.  It  varies  from  10  to  11  to  12 
in  recent  years.  What  about  lifers  on  parole  who  have  connnitted  first 
degree  murder  and  who  have  been  given  parole  by  our  Adult  Author- 
ity.'  True,  I'll  admit  tb.e  statistics  .show  that  first  degree  nnirderers  who 
are  on  parole  are  less  likely  to  engage  in  criminal  conduct  again.  They 
have  a  lower  recidivism  rate  than  all  otiier  tyjies  of  i)risoners.  But. 
when  tiiey  do  commit  another  crime,  what  other  crime  do  they  commit? 
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In  the  same  statistical  survey  provided  by  the  Department  of  Correc- 
tions for  the  last  15  years — from  1945  through  1958— of  those  first 
degree  murderers  on  parole  during  that  period  who  were  returned  to 
California  institutions  with  a  new  commitment,  having  been  convicted 
again  of  another  crime,  31  percent  were  convicted  of  the  crime  of  mur- 
der. Now  those  are  the  figures  of  the  Department  of  Corrections.  That 
seems  to  me  to  be  taking  too  great  a  risk  with  our  citizens  in  society. 

Senator  Farr :  Mr.  Chairman. 

Chairman  Regan:  Senator  Parr. 

Senator  Farr:  Question.  How  many  people  does  that  represent,  Mr. 
Gustaf  son  ? 

Mr.  Gustaf  son:  Sixteen  persons  were  returned  from  1945  through 
1958  with  new  convictions,  five  of  whom  had  new  murder  convictions. 
One  returned  with  second  degree  murder ;  four  returned  with  first  de- 
gree murder.  Of  the  four  who  returned  with  first  degree  murder,  three 
were  again  given  life  sentences,  and  they  may  be  out  again.  The  fourth 
was  given  a  death  sentence. 

Now,  what  about  life  without  parole  as  contained  in  this  bill?  I 
think,  if  any  of  the  prison  personnel  were  called  up  here  to  testify 
they  would  tell  you  frankly  that  they  think  that  life  without  parole  .is 
completely  unpalatable  to  prison  officials.  It  doesn't  jibe  with  penology 
for  the  reasons  stated  by  Senator  Grunsky.  Obviously,  the  next  step  in 
California  would  be  to  amend  the  law  to  permit  parole  for  those  per- 
sons. So  far  as  I  know,  only  one  state  in  tl^^  union  has  that,  and  that's 
Michigan,  and  nevertheless  they  do  have  a  system  there  of  allowing 
persons  to  get  out  eventually,  although  they  generally  serve  about  28 
years — 24-28  years.  But  there  are  states,  such  as  Florida,  where  a  first 
degree  murderer  can  be  paroled  in  six  months.  Now,  where  there  is  no 
parole — assuming  we  had  this  law  and  the  Legislature  didn't  change 
it — of  course,  the  Governor  can  ultimately  either  commute  or  pardon, 
and  history  shows  that  is  what  happens.  If  the  Governor  doesn't  do  it, 
the  Legislature  is  likely  to.  Here,  in  1951,  we  had  Penal  Code  Section 
209,  which  provided  for  life  without  the  possibility  of  parole.  The 
Legislature,  in  amending  that  section  in  1951,  made  a  blanket  grant 
of  parole  to  all  persons  then  serving  life  without  possibility  of  parole, 
and  said  anybody  now  serving  is  entitled  to  parole  when  he  has  served 
seven  years  of  the  life  sentence.  There  was  a  man  in  Los  Angeles,  Mr. 
Thwaits,  who  had  gone  up  there  just  a  few  months  before  on  Penal 
Code  Section  209 — and  his  victim  later  died,  incidentally,  in  this  kid- 
naping and  robbery.  He  served  just  over  the  bare  minimum — seven 
years.  He  was  released  in  1958  by  this  legislative  grant  of  parole  under 
that  section,  and  within  two  months  after  he  was  out  on  parole  in  1958 
he  committed  another  murder — that  was  the  Mirabile  murder  in  San 
Diego — and  he  was  convicted  in  Los  Angeles  a  short  time  ago.  His  ease 
is  on  appeal  now.  So  here  was  another  man  who  got  out  by  reason  of 
the  Legislature  changing  life  without  possibility  of  parole  on  a  blanket 
basis.  Nobody's  answered  this  question  satisfactorily  here  that  I've 
heard:  When  you  have  a  man  in  there  for  life  without  possibility  of 
parole,  what  do  you  do  when  he  kills  somebody  ?  Can  you  give  him  an- 
other life  sentence  without  possibility  of  parole?  I  don't  see  that  that's 
anything  whatever.  That  doesn't  accomplish  anything.  It's  an  idle  act. 
He's  already  serving  life  without  possibility  of  parole.  And,  of  course, 
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in  either  event,  wliether  it's  life  witli  pai-ole  or  life  witliout  parole,  you 
have  the  i)ossibility  of  escape.  And  don't  tell  nie  tluit  first  dejrree  mur- 
derers serving;  life  terms  don't  esea])e,  because  aj^^ain  the  statistics  of 
the  Department  of  Corrections  shoAv  that  in  that  Ll-year  period,  six 
first  depree  murderers  escaped  who  have  never  yet  been  apprehended. 
They  are  now  loose— si.x  first  detiTee  murderers. 

Unidentified  Voice:  Excuse  me,  Mr.  Chairman,  fs  that  nationwide? 

Mr.  Gustafson:  No.  that's  in  California.  I'm  talking  about  Califor- 
nia statistics  only,  ]f>45  through  1958 — 'I  think  all  of  you  «rentlemen 
have,  or  at  least  at  one  time  have  had,  this  compilation  prepared  by 
the  Department  of  Corrections.  It  Avas  prepared  for  last  year's  hear- 
injrs  on  the  death  penalty  bill,  and  it  deals  very  exhaustively  with 
first-depree  murder  commitments.  What  do  you  do  if  one  of  these 
persons,  lifers  without  possil)ility  of  parole  or  with  parole,  whatever 
the  case  may  be,  should  happen  to  be  like  this  fellow  Kendi-icks  who 
escapes  and  then  kills  a  liighway  patrolnuin .'  That  conk!  easily  be  the 
situation.  In  any  event,  finally,  I  want  to  say  this:  I  think  the  law — 
whatever  it  is — should  reflect  the  wishes  of  the  people.  T  think,  in  a 
democrac.y,  and  T  am  sure — from  feelinp's  that  have  been  made  known 
to  me  as  an  elected  oflficial,  what  I've  heard  throughout  the  State. 
what  I've  read  in  polls  conducted  by  newspapers — that  the  peojile 
want  to  retain  capital  punishment.  Of  those  having  opinions  about 
the  subject,  it's  about  two-to-one  for  the  retention  of  capital  punisli- 
minit.  Now  all  of  the  reasons  given  by  some  of  those  people  don't 
agree  with  the  reasons  I  have  for  its  retention,  but,  nevertheless,  the 
result  is  the  same.  They  want  it.  What  has  happened  in  the  states? 
Forty-four  of  our  50  states  have  ca]iital  punishment.  T  respectfully 
disagree  with  persons  who  list  ^Michigan,  Xorth  Dakota,  and  Khode 
Island  as  abolitionist  states.  Because  j\Iichigan — although  it's  true 
they  aren't  executing  anybody  for  this  ])articular  crime — neverthe- 
less, legally,  is  not  a  complete  abolitionist  state.  ^Michigan  still  has 
the  death  penalty  for  treason.  North  Dakota  and  Kliode  Island  still 
have  the  death  penalty  for  a  murder  committed  by  a  life  j^risoner. 
So  neither  Xorth  Dakota,  Rhode  Island,  nor  Michigan  should  techni- 
cally be  in  the  abolitionist  state  column.  There  are  actually  six  states 
that  have  aliolished  it.  Furthermore,  more  states  than  six — eight — 
have  abolished  it  once  and  reinstated  it  u]H)n  demand  of  the  people. 
England  had  this  great  report  of  the  British  lioyal  Commission  on 
capital  punishment — which,  I  think,  is  the  most  exhaustive  treatment 
of  the  entire  subject — and  you've  heard  much  of  that  report  alluded 
to  by  the  iiropoiu'uts  of  this  Senate  Bill  No.  1.  But  did  England 
abolisii  cai)ital  ])unishment?  No,  it  did  not.  It  ictained  ca])ital  inmish- 
ment,  and  I  guess  on  the  basis  of  this  rei)ort,  because  in  the  report  one 
of  the  reasons  given  for  the  retention  of  capital  punishment  by  sev- 
eral leading  witnesses  was  that  it  was  necessary  as  the  j)roper  retribu- 
tive measure  for  the  most  heinous  of  all  crimes.  True,  in  11)57  England 
modified  its  law  to  make  capital  punishment  api)licable  to  a  dift'erent 
or  to  a  lesser  niunbcu"  of  crimes  than  had  theretofore  been  the  case, 
but  England  still  retains  capital  punishnu'ut.  And,  so,  1  say  there 
isn't  any  great  treiul  toward  abolition  at  all.  I  don't  lliiidv  the  United 
States  and  the  State  of  California,  in  particular,  have  It)  take  a  back 
seat   to.  iu)r  do  1   think  wi-  have  to  look   up  to  as  cultunMl  and  nu)re 
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refined  countries,  eonntries  like  Argentina  and  Uruguay,  both  of 
which  have  no  capital  punishment.  Nor  do  we  have  to  say  that  we 
are  behind  their  cultural  environment  because  we  still  have  capital 
punishment  and  they  don't.  I  think  the  demonstrations  against  our 
President  and  the  manner  of  life  in  those  countries  are  such  that  I 
don't  want  to  say  that  we  are  behind  them  at  all. 

Going  back,  then,  to  the  basic  thing,  I  say  this — since  punishment 
is  the  exaction  of  retribution  by  the  government — what  if  we  didn't 
have  government?  What  if  we  didn't  have  laws?  What  would  you 
want  to  do  if  your  neighbor  Avas  riding  in  an  airplane  and  some  fel- 
low who  wanted  to  collect  insurance  blew  up  the  plane  and  blew  up 
your  neighbor  and  60  other  persons?  What  would  you  want  to  have 
done  to  the  man  who  did  such  a  thing?  Or,  the  fellow  who  came  in 
to  your  neighbor  with  the  intent  to  rob  him  and,  in  the  course  of 
robbing  him — because  the  victim  identified  him — shot  your  neighbor 
dead  in  cold  blood.  What  would  you  want  to  do  to  that  person? 
What  would  you  want  to  do  to  that  person  if  he  took  your  neighbor's 
six-year-old  girl  out  and  sexually  molested  her  and  then  butchered 
her?  What  would  you  want  to  do  to  that  person?  What  would  you 
want  to  do  if  somebody  hired  someone  to  go  and  kill  your  neighbor's 
wife  and  that  person  did  it  ?  What  would  you  want  to  do  to  those 
persons,  the  hirer  and  the  hired  ?  This  is  what  would  happen  if  you 
didn't  have  law.  We'd  have  to  figure  out  what  we  would  want  to  do 
with  those.  Individually,  would  you  want  to  dig  out  of  your  own 
pocket  and  provide  a  shelter  for  him  ancf  build  a  place  where  you 
could  feed  him  and  house  him  and  give  him  psychiatric  treatment  and 
television  programs  and  education,  and  so  forth  and  so  on?  Or  would 
you  want  to  have  him  put  to  death?  Now,  it's  my  own  belief,  in  that 
situation — I  know  what  my  reaction  is  to  that  sort  of  thing.  I  think 
a  person  who  does  such  a  thing  should  be  put  to  death.  But,  since  we 
don't  have  retribution  on  an  individual  basis,  and  since  I'm  prohibited 
from  doing  anything  to  the  criminal  because  the  government  says 
it  will  take  care  of  him,  I  Avant  my  government  to  do  no  less.  Thank 
you. 

Senator  Rattigan:  Mr.  Chairman. 

Chairman  Regan:  Senator  Rattigan. 

Senator  Rattigan:  Mr.  Gustafson,  you  used  one  reference  in  your 
comments  after  you  got  on  to  the  theory  of  retribution  as  the  pri- 
mary aim  of  our  criminal  law.  You  mentioned  that  we  could  not 
punish  the  insane  person  Avho  did  not  knoAV  what  he  was  doing  when 
he  committed  the  crime. 

Mr.  Gustafson :  Right. 

Senator  Rattigan :  Under  the  theory  of  retribution,  why  do  we  not 
punish  a  man  Avho  is  guilty  and  Avas  legally  sane  at  the  time  he  com- 
mitted the  crime  but  is  thereafter  determined  to  be  insane  before  the 
execution  date? 

Mr.  Gustafson:  For  basically  the  same  reason,  and  that  is  Avhen  Ave 
punish  the  man  Ave  Avant  him  to  knoAV  that  he's  losing  something 
precious;  and  if  he's  insane  he  doesn't  knoAV  that  he's  losing  any- 
thing— Avhether  it's  a  fine,  or  his  liberty  or  his  life.  You've  got  to 
have  that  condition  present,  both  at  the  time  he  committed  the  crime 
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and  cit  the  time  he  is  being  pnnished,  so  that  we  can  have  him  know 
that  he  is  losing  a  very  preeions  thing  for  what  he  did. 

Senator  Rattigan:  And  wliy  do  we  not  pnnish  people  under  18  years 
of  age ! 

Mr.  Gustafson:  AVell,  we  do  punish  people  under  18  years  of  age. 

Senator  Rattigan :  With  the  death  penalty. 

Mr.  Gustafson:  No,  not  with  the  death  penalty.  That's  just  au  arbit- 
rary determination  by  the  Legislature.  Geuerallj',  persons  under  18 
years  of  age  are  not  treated  as  criminals,  but  are  treated  in  juvenile 
court.  It's  only  by  special  order  of  the  juvenile  court — refusing  to  hold 
►such  a  })erson  in  juvenile  court  and  sending  him  over  to  the  criminal 
court — that  Ave  do  at  all  punisli  persons  under  18  years  of  age.  There- 
fore, that  same  philosophy  would  apply  to  the  death  penalty — that  we 
would  not  i)unish  them. 

Senator  Rattig-an:  In  the  case  of  a  teenage  youth  of  16  or  17,  that 
arbitrary  determination  is  not  consistent  with  the  theory  of  retribution 
is  it  ? 

Mr.  Gustafson:  Xo.  In  the  case  of  the  youth  of  16  or  17  years,  the 
arbitrary  age  of  18  as  a  minimum  for  suffering  the  death  penalty  is  not 
consistent  with  retribution. 

Senator  Rattigan:  Well,  in  accordance  Avith  the  theory  of  retribu- 
tion, do  you  feel  that  that  age  limit,  that  particular  arbitrarily  deter- 
mined age  limit,  should  be  loAvered  ? 

Mr.  Gustafson :  Xo,  I  don 't. 

Senator  Rattigan:  Do  you  think  it  shoidd  be  changed? 

Mr.  Gustafson :  Xo,  I  don 't. 

Senator  Rattigan:  You  are  satisfied  Avith  it  ? 

Mr.  Gustafson :  Yes. 

Senator  Rattigan:  Although  it  is  arbitrary? 

Mr.  Gustafson:  Yes.  We  have  many  of  those  things  in  our  laAv  Avhich 
arc  arhitrai-y,  and.  I  think,  necessarily  so. 

Senator  Rattigan:  You  made  further  reference  to  the  assertion  made 
earlier  today  about  those  people  Avho  Avere  taken  off  condemned  roAv. 
They  Avere  referred  to  earlier  today  as  innocent  people,  and  in  your 
discu.ssion  of  that  classification  you  said  that  no  court  later  had  said 
any  of  them  Avas  innocent.  And  I  understood  you  to  say  that  one  was 
acquitted  on  a  retrial  and  the  cases  against  three  Avere  dismissed.  Now, 
aren  't  those  four  instances  findings  of  innocence  ? 

Mr.  Gustafson:  Yes.  I  didn't  say  that.  I  simply  said  that  the  state- 
ment nuide  by  the  Friends'  Committee  on  Legislation  Avas  Avrong  Avhere 
it  said  that  California  courts  had  discovered  six  innocent  persons  on 
death  roAv.  When  they  Avere  on  death  row,  no  court  discovered  that  they 
were  innocent. 

Senator  Rattigan:  I  nndcrslood  you  to  say  this  evening  that  no  court 
said  ihey  were  iinioccnt. 

Mr.  Gustafson:  Well,  if  I  did, I  want  to  amend  it  lo  say,  Senator — 
what  I  meant  to  say  Avas  simply  tliat  this  statement  that  the  California 
courts  fountl  six  on  death  row  that  Avere  innocent  is  Avrong.  It's  true 
Avith  resjiect  to  fonr  of  these  six,  one  of  Avhom  Avas  actpiitted,  and  against 
three  of  wliom  the  cases  Averc  dismissed.  These  Avould,  in  legal  eontem- 
phitioii,  he  innocent  after  those  adjudications. 
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Senator  Rattigan:  All  rio-ht,  now  passing  a  little  further  alono-.  You 
referred  to  the  argument  of  the  proponents,  that  the  death  penalty  is 
visited  only  upon  the  poor  and  downtroddeii,  and  I  anticipated  that 
you  were  about  to  discuss  that  as  an  economic  situation,  but  you  there- 
upon took  up  the  matter  of  the  race  of  the  subjects  of  the  death  penalty, 
and  the  classification  between  Negro  and  Mexican,  on  the  one  hand, 
and  white  on  the  other. 

Mr.  Gustafson:  Yes. 

Senator  Rattig'an:  I  wonder  if,  apart  and  aside  from  race,  you  would 
care  to  comment  upon  the  poor,  literally,  in  terms  of  their  economic 
capacity  to  respond  to  their  own  defense. 

Mr.  Gustafson:  Well,  yes,  I  would  say  this.  I  don't  think  there  are 
any  statistical  data  available  at  all  as  to  the  financial  resources  of  those 
who  were  given  the  death  penalty.  At  least,  I  have  never  yet  seen  them. 
I  have  heard  these  broad  assertions — that  it's  usually  the  financially 
poor.  But  if  it  be  true — and  I  would  guess  that  that's  true,  because  in 
our  whole  class  of  criminals — those  who,  at  least,  are  processed  through 
my  court — certainly  the  great  bulk  of  them  are  financially  poor  and  the 
court  appoints  attorneys  to  represent  them.  But  in  this  State  and  in  this 
day  and  age  I  certainly  think  that  the  representation  given  by  ap- 
pointed counsel  to  these  defendants  in  death  cases  is  of  the  best.  Of 
course  the  State  pays  them — this  isn  't  free  service  any  more  by  lawyers 
— and  very  often  the  best  lawyers  in  the  community  are  appointed  in 
the  defense  of  capital  cases.  In  many  instances  persons  who  are  econom- 
ically poor  get  volunteered  counsel  in  private  practice  who  aren't  paid 
by  the  state,  but  who  go  in  there  to  defend  because  they  feel  a  duty  to 
do  so.  And,  certainly,  in  every  homicide,  capital  case  that  I've  had,  I 
have  had  excellent  attorneys  representing  the  other  side.  I  think  in  all 
fairness  to  the  State  of  California — I  don't  think  you  can  say  that  the 
lack  of  finances  of  these  persons  has  resulted  in  any  unjust  verdicts 
against  them. 

■Senator  Rattigan:  Well,  the  state  pays  the  fees  of  the  attorney  ap- 
pointed or  volunteering.  Does  the  state  pay  any  other  costs  of  the  de- 
fense, such  an  investigation,  travel,  producing  witnesses,  and  so  on? 

Mr.  Gustafson :  Yes,  sir. 

Sena.tor  Rattigan :  In  every  county  in  the  State  ? 

Mr.  Gustafson:  I  don't  know.  I  can  only  say  what  I  understand  the 
law  to  be,  and  it  certainly  is  the  way  the  law  is  executed  in  my  county. 
Namely,  w^e  pay  for  private  investigators  for  the  defense  attorneys,  for 
psychiatrists,  for  all  type  of  investigation  fees. 

Senator  Rattigan:  You  pay  for  private  investigators  in  Ventura 
County? 

Mr.  Gustafson :  Yes,  sir. 

Senator  Rattigan:  One  more  question,  Mr.  Gustafson 

Mr.  Gustafson: 1  thought  that  was  true  throughout  the  State. 

Senator  Rattigan:  After  breaking  down  the  non-negligent  homicides 
into  first-degree,  second-degree,  and  manslaughter,  you  made  the  ob- 
servation that  no  one  proposes  that  persons  found  guilty  of  man- 
slaughter or  second-degree  murder  should  be  executed.  Now,  I'm  not 
trying  to  split  hairs,  but  let  me  ask  you,  why  isn 't  anyone  making  that 
proposal  if  we  are  following  the  theory  of  retribution  as  the  prime  aim 
of  criminal  law  ? 
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Mr.  Gustafson:  Bocansc  the  offense  that  was  committed,  that's  sec- 
o]i(l-degrce  or  manslaughter,  is  not  nearl}^  as  heinous  as  a  first -degree 
murder.  The  result,  true,  is  the  same.  The  person  is  dead,  but  that 
isn't  the  point.  We  are  punishing  for  the  act  done,  and  when  somebody 
does  something  in  the  heat  of  passion,  as  a  manslaughter  can  easily  be, 
it's  not  nearly  as  reprehensible  or  culpable  so  far  as  the  offender  is 
concerned  as  though  he  deliberated  and  planned  and  executed  the 
killing.  I  think  that's  a  perfectly  reasonable  basis  for  distinction  and 
a  perfectly  reasonable  basis  to  say  that-  in  the  one  case  he  should  get 
a  1-to-lO  year  sentence  for  manslaughter,  and  in  ilic  ntlicr  case,  to  saj' 
he  should  get  a  life  or  death. 

Senator  Rattigan:  Do  jou  believe  that  the  crime  of  treason  should 
be  punishable  by  death? 

Mr.  Gustafson:  Yes. 

Senator  Rattig-an:  As  a  matter  of  state  laAv ? 

Mr.  Gustafson:  Yes. 

Senator  Rattigan:  And  finally,  you  mentioned  that  IMichigan,  North 
Dakota,  and  Rhode  Island  had  retained  certain  crimes  as  punishable 
by  death. 

Mr.  Gustafson :  Yes. 

Senator  Rattigan:  Tn  the  case  of  Michigan,  treason?  In  the  cases  of 
North  Dakota  and  Rhode  Island,  murder  by  a  man  serving  a  life 
sentence  ? 

Mr.  Gustafson:  Right. 

Senator  Rattigan:  In  the  years  that  the  laws  of  those  states  have  so 
provided,  can  you  tell  me  Avhether  any  of  them  has  ever  inflicted  a 
death  penalty  for  any  crime  so  provided  for? 

Mr.  Gustafson:  1  cannot  toll  you.  but  I  think  Professor  Sellin's 
stud.y— that 's  in  an  appendix  to  the  Model  Penal  Code,  Draft  No.  9 — 
has  a  breakdown  of  the  A-arious  state  figures,  and  so  do  the  charts 
handed  out  by  Senator  P'arr.  At  least  for  the  last  10  j^ears,  they  show 
whether  any  of  those  three  states  has  ever  done  it.  I  have  no  knowl- 
edge one  way  or  the  other  whether  they  have.  I  would  assume  that  in 
Michigan,  no. 

Senator  Rattigan:  I  must  assume  only  from  the  Sellin  report,  which 
you  just  mentioned,  that  there  has  not  been  a  death  penalty  in  any 
one  of  those  states. 

Mr.  Gustafson:  If  you  were  asking  me  to  guess,  I  would  say  that 
there  has  not  been  an  execution  in  any  one  of  the  three  states.  On  the 
other  hand,  there  are  some  states  which  definitely  have  the  death 
penalty  for  many  other  nfpeuses  where  there  haven't  l)een  executions 
for  many  j^ears. 

Senator  Rattigan :  Thank  you. 
^  Chairman  Regan:  Let's  start  down  the  line— Senator  Fisher,  then 
Senator  Richards,  then  Senator  Farr. 

Senator  Fisher:  ;Mr.  Gustafson,  you  made  some  distinction  between 
the  retribution  which,  according  to  your  theory  of  things,  is  the  pri- 
mary purpose  of  capital  punishment — of  all  punishment  for  that  mat- 
ter. You  made  .some  distinction  between  those  who  are  serving  life 
terms  for  first-degree  murder  and  those  who  are  on  death  row  as  to  the 
((uality  or  (legre(>  of  heiuonsness  between  the  one  homicide  and  the  other 
hoiiiii-idf.   Did   I    iindei'stand  that  correct Iv  .' 


ABOLISHMENT   OF   DEATH   PENALTY  115 

Mr.  Gustafson:  Yes,  but  not  completely.  I  might  add  that  in  inflict- 
ing punishment,  it  certainly  is  the  theory  of  the  Legislature,  and  I 
think  a  well-founded  one,  that  there  be,  in  most  eases,  alternatives,  so 
that  not  only  the  crime  that  the  man  committed — his  culpability  and 
the  heinousness  of  it — but  also  the  background  of  the  individual,  can 
be  considered.  So  that,  if  you  get  two  men  who  go  in  and  rob  a  liquor 
store  and  kill  the  proprietor — one  is  a  20-year-old  fellow  who  has  never 
been  in  trouble  before,  and  he  may  have  been  the  one  who  fired  the 
shot  and  did  the  killing;  the  other  is  a  40-year-old  man  who's  been  in 
prison  all  his  life  ...  in  and  ont  and  so  forth,  very  hardened,  and 
who  talked  the  20-year-old  into  the  thing — the  .jury  can  appropriately 
give  the  20-year-old  life  imprisonment  and  give  the  40-year-old  the 
death  penalty. 

Senator  Fisher:  You're  referring  to  a  case  that  was  referred  to  this 
morning  by  one  of  the  witnesses — as  to  the  difference  in  the  infliction 
between  two  men  who  participated  in  the  first-degree  robbery  in  which 
there  was  a  murder,  is  that  correct  ? 

Mr.  Gustafson:  Not  that  case  in  particular.  I'm  saying  that  this 

Senator  Fisher :  Were  you  referring  back  to  the  one  that  was  alluded 
to  this  morning  ? 

Mr.  Gustafson:  No,  not  that  specifically.  I'm  simply  saying  that  this 
happens  often  with  juries  and  judges — where  there  are  differences  in 
punishment  for  two  persons  equally  guilty  of  the  same  crime,  but 
there's  a  difference  in  background  that  causes  that.  So  I  would  say 
that  this  difference  in  death  or  life  depends  not  only  on  the  heinous- 
ness of  the  crime,  but  the  background  of  the  criminal. 

Senator  Fisher:  Now,  Dean  Kingsley  alluded  to  some  22  eases  which 
have  been  reversed  by  the  Supreme  Court — people  who  were  on  death 
row  and  returned  for  retrial  or  further  proceedings — is  that  correct? 

Mr.  Gustafson:  Yes. 

Senator  Fisher:  Of  those,  as  I  counted  them  up  as  he  testified  to 
them,  only  three  of  them  were  convicted  and  received  the  death  penalty. 
Is  that  correct  ? 

Mr.  Gustafson:  Only  three  of  them  were  convicted  and  again  re- 
ceived the  death  penalty. 

Senator  Fisher :  So  in  only  3  cases  out  of  the  22  was  both  the  degree 
and  the  heinousness  considered  to  be  the  same  upon  the  reversal.  Is 
that  correct  ? 

Mr.  Gustafson :  Upon  the  retrial,  yes. 

Senator  Fisher :  Nine  of  the  men  received  life  imprisonment  for  first- 
degree  murder.  Is  that  correct  ? 

Mr.  Gustafson:  Correct. 

Senator  Fisher:  And  two  of  them  received  second-degree  murder.  Is 
that  correct  ? 

Mr.  Gustafson:  Correct. 

Senator  Fisher:  And  those  receiving  second-degree  murder — then 
they  were  innocent  of  first-degree  murder,  however  heinous  it  was  or 
wasn  't.  Isn  't  that  true  1 

Mr.  Gustafson:  In  legal  contemplation,  yes. 

Senator  Fisher:  So,  we  have  some  two  who  were  convicted  of  second- 
degree  and  eight  who  received  some  other  sentence  for  some  other  crime 
or  none  at  all.  Isn 't  that  true  ? 
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Mr.  Gustaf son :  That 's  correct. 

Senator  Fisher:  iSo,  iu  fact,  we  had  10  people  amongst  those  22  who 
were  not  guilty  of  first-degree  murder,  heinous  or  otherwise.  Isn't 
that  true? 

Mr.  Gustaf  son : Not  convicted  of  first-degree  murder. 

Senator  Fisher:  Well,  now,  w^ere  innocent — isn't  that  correct? 

Mr.  Gustaf  son :  No,  many  of  these 

Senator  Fisher:  A  person  is  innocent  until  he's  proved  guilty  be- 
yond a  reasonable  doubt,  as  I  understand  the  law.  If  it's  otherwise, 
let  me  know. 

Mr.  Gustafson:  Well,  that's  correct,  so  far  as  conviction  is  concerned. 
But,  I  think  we  should  define  our  terms — let's  say  that  somebody  wil- 
fully, deliberately  and  with  premeditation  kills  another  and  then,  let's 
say,  commits  suicide.  Would  you  say  he  wasn't  guilty  of  first-degree 
murder? 

Senator  Fisher:  Well,  then  we  have  a  lot  of  other  people  who  have 
murdered,  according  to  3^our  terms,  and  are  guilty  of  it,  but  are  floating 
around.  So  that  they,  likewise,  are  not  suffering  the  penalty  that  you 
say  is  the  proper  retribution. 

Mr.  Gustafson:  That's  exactly  what  I'm  trying  to  get  at,  which  is  in 
what  manner  you  are  using  the  phrase. 

Senator  Fisher:  I'm  concerned  about  the  eight  here — some  of  whom 
they  tlidn't  even  refile  on,  apparently.  There  was  a  dismissal.  I'm 
assuming  that  those  eight,  the  State  had  them  iu  tow  and  had  the  evi- 
dence, with  enough  at  least  to  go  to  trial  in  the  first  instance.  And  that, 
proof  of  innocence  to  society,  is  satisfactory,  isn  't  it  ?  Isn  't  that  the  way 
we  determine  iiuiocence?  A  man  is  first  indicted  for  murder? 

Mr.  Gustafson:  That's  correct.  I  remember  one  in  Long  Beach,  and 
you  probably  read  of  the  case  in  the  Supreme  Court  not  over  two 
years  ago.  Here  the  court  reversed  in  a  death  penalty  case.  In  fact, 
Joe  Ball  was  counsel  for  the  appellant  in  this  case.  The  defendant's 
attorney  had,  after  argument  of  the  pro.secutor,  got  up  and  said  some- 
thing to  the  effect  that  what  the  prosecutor  .said  was  all  correct,  and 
.so  forth,  and  the  jury  went  out  and  convicted  the  man  and  gave  him 
a  death  sentence.  They  reversed  on  the  grounds  that  the  defense  attor- 
ney didn't  have  full  possession  of  his  faculties  at  that  moment,  and 
it  shouldn  't  have  been  allowed.  When  that  case  was  sent  back  for  retrial, 
the  main  testimony  against  the  defendant  had  been  by  the  defendant's 
son.  In  the  meantime,  the  defendant  had  convinced  the  son  not  to  tes- 
tify, and  he  changed  his  entire  story.  The  superior  court  judge  who 
dismissed  the  case  on  the  motion  of  the  prosecuting  attorney  when 
the  evideiu'e  failed,  made  qnite  a  strong  statement  about  tlie  rank 
injustice  of  having  to  turn  loose  what  he  considered  a  fellow  who 
.^•liould  have  been  punished. 

£!enator  Fisher:  But,  society  passed  its  judgment,  that  the  man  was 
innocriit.  Tliis  is  the  only  way  we  try  them — and  there  are  mistakes 
l.olh  ways,  are  there  not? 

Mr.  Gujtafson:  That's  right.  Senator. 

Senator  Fisher:  You'll  admit  that  there  are  mistakes  both  ways? 

Mr.  Gustafson:  Vcs.  sir. 

Cerator  Fisher:  All  right.  Now  you  talked  about  the  MH-iopathic 
])orsonalify.  Do  you  think  that  the  sociopathic  personality  is  the  one 
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that  we  should  be  most  concerned  to  determine  and  segregate  from 
society  ? 

Mr.  Gustafson:  Yes. 
Senator  Fisher:  AVhy? 

Mr.  Gustafson:  Because  these  persons  are  a  danger  to  themselves 
and  to  others  according  to  the  psychiatric  definitions.  They  profit 
neither  from  experience  nor  from  punishment,  and  they  are  callous 
and  hedonistic.  These  are  the  definitions  as  contained  in  the  American 
Psychiatric  Association's  Handbook  of  Definitions. 

Senator  Fisher:  Would  you  not  say  that  this  is  a  most  important 
thing  for  our  law  enforcement  agencies  and  the  courts  and  the  Legisla- 
ture to  concern  themselves  with? 

Mr.  Gustafson:  Yes,  I  certainly  would,  because  I  have  had  psychi- 
atrists testify  in  cases  that  everyone — and  I  mean  everyone — this  was 
the  word  used  by  the  psychiatrists — who  is  in  a  state  prison  is  a  socio- 
pathic  personality. 

Senator  Fisher:  And  would  you  not  say — if  you  follow  the  logic  of 
that  argument — that  the  case  for  retribution  is  put  on  the  shelf,  sort  of  ? 

Mr.  Gustafson:  No  because 

Senator  Fisher:  You're  not  talking  about  retribution  when  you're 
talking  about  removing  the  sociopathic  personality  from  society.  You're 
talking  about  the  protection  of  society  from  possible  future  harm. 

Mr.  Gustafson:  Well,  Senator,  let  me  say  that  those  two  things 
aren't  inconsistent.  I  would  be  for  removing  sociopathic  personalities 
from  society  and,  preferably,  before  they  do  anything.  But  if  you  don't 
remove  them  or  if  you  don't  know  who  they  are,  and  they  commit  a 
crime,  then  I  am  for  punishing  them. 

Senator  Fisher:  Now,  let  me  ask  you  a  further  question.  Did  I  not 
hear  you  state  that,  at  least  insofar  as  it  deters  other  people  who  might 
in  the  future  commit  crimes,  the  apprehension  and  punishment  of  the 
individual  who  has  committed  a  crime  fails  miserably — and  I  'm  ciuoting 
your  words — as  a  deterrent  to  others? 

Mr.  Gustafson:  Yes,  in  the  whole  criminal  field.  I'm  not  talking 
about  first-degree  murders.  I'm  talking  about  robberies,  burglaries, 
drunk  driving,  anything.  In  my  county  we've  got,  for  example,  on 
the  misdemeanor  crime  of  drunk  driving,  over  800  drunk  drivers  con- 
victed per  year — in  a  rather  small  county.  Penalties  don't  deter  them. 
Senator  Fisher:  AVe've  had  a  number  of  men  here  of  the  cloth  v\^ho 
indicated  that  the  only  exception  that  they  would  make  on  this  vio- 
lation of  the  moral  law  was  the  exception  wherein  the  balance  was  for 
the  protection  of  society.  They  didn't  mention  retribution  and  so  forth. 
Do  you  disagree  with  that  term?  Would  that  cast  of  the  situation — 
upset  you? 

Mr.  Gustafson:  Yes.  I  say  that  in  my  opinion  capital  punishment  is 
morally  justified  as  a  proper  measure  of  punishment.  And,  Senator,  I 
don 't  like  to  say  this  but  you  're  talking  about  my  theory — this  isn  't  my 

theory — this   is   what   you   people 

Senator  Fisher:  Your  theory  is  retribution,  is  it  not? 

Mr.   Gustafson:   No,  my  theory  is  that  the  principal  purpose   of 

criminal  law  is  punishment.  I  didn't  make  this  up;  this  is  what  the 

law  is — punishment.   And   I   didn't  make   up  the  theory  about  what 

punishment  is.  Punishment  is,  by  definition,  the  exaction  of  retribution. 
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This  isn't  a  theory.  This  is  what  it  is.  Tliese  are  the  English  words  we 
aso. 

Senator  Fisher:  AVell,  you  are  testifying  in  behalf  of  a  theory,  and 
I  assume  that  you  agree  with  it — that  this  is  the  jiriniary  purpose  of 
the  law. 

Mr.  Gusfcafson:  1  agree  with  the  laAv,  not  the  theory. 

Senator  Fisher:  The  law  as  punishment  and  not  deterrence  or  pro- 
tection .' 

Mr.  Gustafson:  Yes,  1  agree  with  fhe  law  whieh  says  people  are 
punished. 

Senator  Fisher:  Well,  now,  we  ai-e  considering  to  some  extent  the 
clumge  of  tlie  law,  and  I  don't  understand  that  you  always  come  up 
here  and  testify  against  any  change  in  the  law. 

Mr.  Gustafson:  No,  sir,  but  in  the  present  situation,  I  am  saying 
that  I  think  we  should  retain  the  system  of  law  which  requires  puuish- 
UKMit  of  criminals. 

Senator  Fisher:  Then  you  do  not  agree  that  we  should  be  primarily 
concerned  with  ch'terrence  or  rehabilitation  or  protection  of  society? 

Mr.  Gustafson:  Not  primarily. 

Senator  Fisher:  But,  primarily  with  retribution,  and  you  don't 
tiiink  that  ought  to  be  changed'? 

Mr.  Gustafson:  Primarily,  we  should  be  concerned  with  punishment. 

Senator  Fisher:  Now  that's  your  philosoi)hy  of  it  and  not  just  a 
statemciir  of  ^luit  tlie  law  is.  Is  that  your  pldlosophy  of  it,  too? 

Mr.  Gustafson:  Well  that's  also  a  philosophy,  but  you  can't  say  what 
you  just  said,  because  you  sa}'  "my  theor}-''  of  what  the  law  is — this  is 
the  law. 

Senator  Fisher:  Is  it  also  your  theory  of  what  the  law  ought  to  be? 

Mr.  Gustafson:  Yes,  and  let  me  add  this:  I  tliink  that,  when  we  can 
reach  the  stage  wherein  we  can  have  some  degree  of  assurance  that  we 
will  be  able  to  rehabilitate  people,  and  to  know  when  we  have  so  done, 
then  I,  for  one,  will  be  for  switching  the  theory  of  criminal  law  com- 
pletely away  from  punishment  to  one  of  rehabilitation  and  to  one  of, 
incidentally,  protection  of  society.  I  am  all  in  favor  of  that  when  we 
reach  the  .stage  of  knowledge  where  we  can  have  some  degree  of  assur- 
ance that  we  can  do  it. 

Senator  Fisher:  Now,  you  testified  also,  on  cross-examination  by 
Senator  Katiigan,  to  the  ert'ect  that  you  agreed  witli  the  arbitrary  Hm- 
itation  of  the  age  18  as  to  minors.  Ilow  does  that  fit  in  with  your  feeling 
that  retribution  sliould  still  rcnur'n  as  the  primary  concept  of  our 
criminal  law  .' 

Mr.  Gustafson:  liecaiisc.  1  think  nou  cau  take  an  arbitrary  age  like 
that  and  say  anybody  below  that,  whether  actually  or  not,  is  not  men- 
tally rc.ponsiKle,  has  not  known  what  he  has  done  and  should  not  be 
l)nnished.  You  i)eople  have  nuule  that  law  with  respect  to  drinking 
liquor,  with  respect  to  many  other  things — with  respect  to  rape,  the 
age  of  eonsi'iit  and  so  on.  You  have  drawn  an  arbitrary  line  and  you 
.say  whether  a  per.son  actually,  in  fact,  knows  or  doesn't  know  is  im- 
matcri.il.  ^\'e^l•  not  to  have  it  somejilacc 

Senator  Fisher:  All  those  other  things  are  lesser  than  the  great 
heinous  crime  of  premeditated  murder  with  nudice  aforethought,  isn't 
that  correct  1 
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Mr.  Gustaf son :  Correct.  The  principle  is  exactly  the  same. 

Senator  Fisher:  And  for  what  good  reason  of  policy  shonld  we  make 
it  at  18  rather  than  to  leave  it  at  the  old  common  law  of  14,  except 
when  it  could  be  proved  that  the  person  under  11  understood  the  nature 
of  his  acts  ? 

Mr.  Gustaf  son :  AVell  I  think  because,  Senator,  we  have  come  in  Cali- 
fornia to  consider  18  the  age  at  which,  physically  and  mentally,  the 
average  person  will  mature.  Fourteen — there  is  not  even  physical  ma- 
turity in  most  of  those  cases. 

Senator  Fisher:  Do  you  think,  then,  that  we  ought  to  consider  the 
mental  maturity  of  those  that  we  execute. 

Mr.  Gustaf  son :  AVell,  yes. 

Senator  Fisher :  Both  physical  and  mental  maturity  ? 

Mr.  Gustaf  son:  Yes — arbitrarily  in  the  sense  that  you  have  a  stand- 
ard that  if  the  person  is  over  18  that  you  assume 

Senator  Fisher:  Would  you  say  that  a  man  of  40  who  had  a  men- 
tality of  the  age  of  14  ought  to  be  executed? 

Mr.  Gustafson:  Yes. 

Senator  Fisher:  Now  where  is  your  distinction  wdth  the  person  who 
is  physically  less  than  18  ? 

Mr.  Gustafson :  Where  is  my  distinction  ? 

Senator  Fisher:  Yes.  Because  you  justified — as  I  understood  it — the 
minor,  simply  because  he  had  not  reached  the  proper  mental  age  of 
discretion.  Now  what  about  the  person  wh% — no  matter  how  long  he 
lives  on  this  earth — doesn't  reach  that  mental  age  of  discretion  that 
we  assume  a  person  does  when  he  reaches  18  ? 

Mr.  Gustafson:  AA^ell,  it's  simply  that  there  has  to  be  some  arbitrary 
limit  imi:)Osed,  and  18  is  a  very  reasonable  one. 

Senator  Fisher:  Well,  why  should  we  be  arbitrary  about  it.  You 
were  talking  about  the  philosophy  of  the  law  and  the  propriety  of 
retribution.  And  wherein  do  you  make  the  distinction  between  the  per- 
son who  is  physically  18,  and  the  person  who  is  mentally  only  14  but 
may  be  physically  21  years  old?  Why  should  we  visit  retribution  on  the 
one  and  not  the  other  ? 

Mr.  Gustafson:  Why  should  we  visit  retribution  on  a  21-year-old 
person  who  has  a  mental  age  of  14  ? 

Senator  Fisher:  Yes,  and  not  upon  the  person  who  may  be  17  and 
have  a  mental  age  of  21. 

Mr.  Gustafson:  Because  the  Legislature,  I  think,  in  its  wisdom,  has 
said  that  we're  not  going  to  go  into  the  individual's  mental  age  and 
physical  age,  and  ability  to  appreciate  what  he  is  doing  as  a  person. 
The  Legislature  has  said  we  're  not  going  to  get  into  that  collateral  issue 
and  decide  with  respect  to  the  21-year-old  whether  he's  got  a  mind  of 
a  17-year-old.  We're  going  to  say,  arbitrarily,  if  he's  reached  the  chron- 
ological age  of  18,  he  is  subjected  to  punishment. 

Senator  Fisher:  Well,  now,  as  a  matter  of  fact,  we  do  examine  the 
person  who  is  under  18  as  to  his  mental  attributes  and  whether  he's 
amenable  to  rehabilitation  and  so  forth,  and  make  a  determination  on 
some  of  these  matters,  and  maybe  put  him  into  superior  court  for  trial, 
don 't  we  ? 

Mr.  Gustafson:  Yes,  but  that's  the  exception,  not  the  rule. 
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Senator  Fisher:  All  right.  Now  you  testified  that  the  reasou  that  we 
don't  visit  retribution  ou  the  insane  is  that  the}'  won't  know  that 
they're  going  to  lose  the  most  precious  thing  in  their  lives.  Is  that 
really  true  of  all  those  that  we  exempt  from  execution  because  they 
are  insane/  Just  one  particular  fact — that  they  are  about  to  lose  their 
lives, 

Mr.  Gustafson:  As  1  understand  the  law  of  California — and  1  didn't 
do  this,  you  're  the  people  that  enacted  the  laws — if  a  man  is  sane  when 
he  commits  an  olfense  and,  let's  say,  it's  fir.st  degree  murder  and  he 
gets  the  death  penalty,  if  he  then  goes  insane,  he  cannot  be  executed 
while  insane.  When  he  recovers  his  sanity  he  is  executed.  Do  I  not 
understand  the  statute  correctly? 

Senator  Fisher:  I  believe  that's  what  the  statute  is,  but  you  say  that 
we  didn't  visit  retribution  on  him  simply  because  he  didn't  understand 
what  was  being  talceu  awa}'  from  him. 

Mr.  Gustafson:  And  I  understand  that  is  the  purpose  of  the  Legis- 
lature having  so  provided.  I  can't  understand  what  any  other  purpose 
would  be. 

Senator  Fisher:  That's  really  not  the  test  of  the  statute,  however, 
is  it .' 

Mr.  Gustafson:  What  J  What  the  Legislature  had  in  mind? 

Senator  Fisher:  No,  that  he  understands  whether  or  not  he's  about 
to  lose  his  life. 

Mr.  Gustafson:  Well,  it  is  in  the  sense  that,  if  he  doesn't  under- 
stand it  and  is  insane,  he  doesn't  lose  his  life. 

Senator  Fisher:  Now,  j-ou  said  further  that  we  have  taken  retribu- 
tion out  of  the  hands  of  private  citizens  and  put  it  in  the  hands  of  the 
government  because  it  is  more  civilized.  AVill  you  tell  me  why  it  is 
more  civilized? 

Mr.  Gustafson:  Yes.  This  is  the  entire  thing  underlying  all  law, 
especially  all  criminal  law.  If  we  had  no  law,  then  each  person — for 
instance,  if  somebody  stole  something  from  me,  I  would  go  out  to  do 
something  bad  to  the  person  that  did  something  bad  to  me,  steal  some- 
thing back  from  him,  or  try  to  recover  my  own  goods. 

Senator  Fisher:  That's  true  retribution,  isn't  it? 

Mr.  Gustafson:  Yes. 

Senator  Fisher :  And  it's  swift  and  sure. 

Mr.  Gustafson:  The  trouble  with  that  tj^pe  of  retribution  is  this — 
that  when  it 's  done  on  an  individual  basis  the  person  can  be  mis- 
taken as  to  who  the  guilty  party  is  in  the  first  in.stance,  whereas,  in  the 
system  of  law,  we  have  impartial  jurors  and  judges  deciding  on  the 
basis  of  evidence.  So  you  get  a  fair  result  as  to  Avho  is  guilt}'  and  who 
isn't,  and  not  just  .somebody  running  out  and  picking  out  any  per- 
son as  the  culprit.  Secondly,  when  an  individual  dispenses  retribution, 
there's  a  great  variety  in  what  is  considered  the  proper  degree  of 
retribution.  1  may  think,  for  example,  that  some  drunk  driver  who 
runs  over  my  six-year-old  boy  and  kills  him  ought  to  be  hung.  I've 
had  people  in  my  oliice  who've  been  in  tliat  situation — where  their 
cliiklrcn  have  been  killed  by  drunk  drivers — wlio  have  said  to  me, 
"How  can  it  be  tliat  this  man  is  being  i)ut  on  probation  or  has  been 
given  a  five-year  jail  sentence?"  1  can  only  say,  "Well,  this  is  the 
community's" — meaning   the   entire   State   of   California — "collective 
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judgment  of  what  is  the  proper  amount  of  punishment  for  this  partic- 
ular crime."  So  ^¥e  have  a  community,  collective  judgment — an  even- 
ness in  penalty  under  a  system  of  law.  That's  why  we  have  law. 

Senator  Fisher:  We  are  now  considering  the  question  of  the  degree 
of  retribution — even  under  your  theory  under  this  statute — are  we 
not?  And  you're  just  telling  us,  as  I  understand  it,  that  retribution 
is  not  sufficient  in  the  cases  under  consideration. 

Mr.  Gustafson:  No,  I  certainly  am  not.  I'm  saying  that  this  is  the 
collective  judgment  of  the  community  and  this  is  the  proper  way,  rather 
than  to  let  the  individual  who  is  offended  select  the  penalty.  Because 
that  is  one  of  the  reasons — and  you've  asked  me  why  we  have  this 
system  of  law — this  is  why.  When  government  is  substituted  for  the 
individual  in  dispensing  justice,  in  inflicting  punishment,  it's  more 
fair,  more  even,  more  civilized.  You  wondered  why  it  is  more  civilized 
— that's  why  it  is. 

Senator  Fisher :  All  right.  Now  we  also  discussed  the  length  of  some 
of  these  proceedings  and  the  procedural  safeguards.  I  think  there  may 
be  some  misunderstanding  about  the  nature  of  the  further  proceedings 
after  the  trial  before  the  12-man  jury.  In  most  instances,  the  trial  as 
to  the  facts  ceases  at  that  point,  does  it  not? 

Mr.  Gustafson :  Yes. 

Senator  Fisher:  And  none  of  the  procedural  matters  that  lie  there- 
after— except  in  the  case  of  a  new  trial — are  investigations  into  the 
facts  as  long  as  there 's  any  evidence  on  either  side  to  support  the  facts. 
Is  that  correct? 

Mr.  Gustafson:  Well,  not  all  the  procedural  things.  The  commuta- 
tion, for  example,  is  a  procedural  matter,  and  there's  an  investigation 
into  facts. 

Senator  Fisher:  The  procedures,  through  the  courts? 

Mr.  Gustafson :  Yes,  through  the  courts. 

Senator  Fisher:  And  so  we  are  considering  there  only  procedural 
mistakes  which  could  have  been  made  in  the  course  of  the  trail  itself. 
Is  that  not  true  ? 

Mr.  Gustafson:  Yes. 

Senator  Fisher:  So  that  the  redetermination  of  facts  does  not  occur 
in  but  a  verj'  limited  number  of  these  cases. 

Mr.  Gustafson:  Except  to  the  extent  that  the  Legislature  has  pro- 
vided— for  example,  for  the  trial  judge  to  reduce  a  penalty  based, 
not  on  procedure,  but  on  his  own  impression  of  the  facts,  and  for 
the  Supreme  Court  to  do  likewise  on  the  facts,  if  it  chooses. 

Senator  Fisher:  So  that  if  the  jury  itself  has  succumbed  to  an 
appeal  to  passion,  the  factual  determination  on  which  all  of  these 
matters  is  eventually  determined  is  at  an  end.  Is  that  not  correct 
in  most  instances? 

Mr.  Gustafson:  Except  with  respect  to  the  judge's  power  to  reduce 
the  sentence  or  to  grant  a  new  trail,  and  the  Supreme  Court's  power 
to  do  likewise.  That's  not  an  insignificant  thing,  I  think. 

Senator  Fisher:  Now,  you  spoke  about  the  unevenness  that  was  in- 
herent in  our  system  of  justice. 

Mr.  Gustafson:  Yes. 

Senator  Fisher:  You  will  agree  that  this  unevenness  obtains  even 
at  the  last  instant,  will  you  not  ? 
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Mr.  Gustaf son :  Yes. 

Senator  Fisher:  Thank  you. 

Senator  O'Sullivan:  Question. 

Chairman  Regan:  Senator  O'Sullivan  and  then  Senator  Richards. 

Senator  O'Sullivan:  ]\Ir.  Gustafson,  you  know  of  no  ease  iu  the  his- 
tory of  California,  in  your  experience,  where  an  innocent  man  has 
been  executed,  do  you? 

Mr.  Gustafson :  Xo,  sir. 

Senator  O'Sullivan:  You've  been  here  all  day  and  haven't  heard 
anyone  refer  to  any  instance? 

Mr.  Gustafson:  Xo,  sir,  I  never  have. 

Senator  O'Sullivan:  I  want  to  ask  you  some  questions  about  some 
statistics  that  you  had  here  in  regard  to  those  who  are  convicted  of 
first-degree  murder  and  who  later  returned  to  the  prisons  after  being 
turned  loose.  You  had  a  figure  of,  I  think,  35  percent. 

Mr.  Gustafson:  Thirty-one  percent. 

Senator  O'Sullivan:  Thirty-one  percent  were  returned  for  murder? 

Mr,  Gustafson:  Thirty-one  percent  of  those  who  were  returned  as 
first-degree  murderers  on  parole  with  a  new  commitment  were  re- 
turned for  murder  commitments. 

Senator  O'Sullivan:  AVhat  was  the  percentage  that  returned? 

Mr.  Gustafson:  The  percentage  that  did  return  of  all?  I  don't  have 
that,  but  it's  a  verj-,  very  small  part  of  the  percentage  who  returned. 
In  other  words,  there  are,  according  to  the  statistics — for  example, 
on  parole  status  on  December  31,  1959 — 510  first-degree  murderers  in 
California  now  on  parole.  That  figure  of  510  is  about  the  same  as 
it's  been  for  15  years — roughly  about  500  first-degree  murderers  on 
parole  at  all  times. 

Senator  O'Sullivan:  I  don't  think  you  have  the  figures  available 
there  that  will  give  me  my  answer.  I'm  going  to  reserve  the  balance 
of  my  question  for  later. 

Chairman  Regan:  Senator  Richards. 

Senator  Richards:  Mr.  Gustafson,  on  this  matter  of  the  abolition 
states,  1  believe  it  was  demonstrated  tliat  X^orth  Dakota  and  Rhode 
Island,  as  j'ou  indicated,  are  not  entirely  so  because  they  have  the 
death  penalty  for  murder  committed  by  a  lifer — which  is  a  possible 
problem  in  the  event  of  abolition.  If  I  understood  the  answer  cor- 
rectly, as  far  as  we  know,  there  has  been  no  time  where  there  has 
been  such  a  crime  committed  by  a  lifer,  in  either  X'orth  Dakota  or 
Rhode  Island,  since  the  application  of  this  law.  I  believe  you  indi- 
cated, as  far  as  we  know. 

Mr.  Gustafson :   I  .said  1  don't  know. 

Senator  Richards:  X'^ow,  as  far  as  California  is  concerned,  under 
the  i)rcsent  law,  have  there  been  any  cases  of  a  murder  being  com- 
mitted by  a  lifer? 

Mr.  Gustafson:   In  jirison,  you  mean  ? 

Senator  Richards:  Yes.  in  prison. 

Mr.  Gustafson:  in  ])rison.  I  don't  know.  I  know  Ihat  there  have 
hi'cii  hy  lii'ei-s  out  of  ]irison. 

Senator  Richards:  That's  not  the  same  jiroblem.  What  we're  wor- 
ried about  is  whetlier — in  tlie  event  of  abolition — there  would  be  the 
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necessity  for  a  stronger  penalty  after  imposition  of  life  imprisonment 
without  parole. 

Mr.  Gustafson:  I  think  that  Mr.  McGee  would  certainly  be  better 
able  to  answer  that.  None  of  the  statistics  published  here  by  the  De- 
partment of  Corrections  indicate  that  any  lifers  in  prison  had  com- 
mitted murder. 

Senator  Richards :  In  your  experience,  in  the  history  of  California, 
as  far  as  you  recall,  there  have  been  no  such  crimes — isn't  that  right? 

Mr.  Gustafson :  I'm  not  aware  of  it,  no. 

Senator  Richards:  Now,  the  matter  that  was  touched  upon  by 
Senator  Rattigan  and  later  by  Senator  Fisher,  and  I  might  explain 
further.  I  think  the  thing  that's  bothering  me  and,  perhaps,  some  of 
the  others  is  that  which  you  say  is  not  a  theory,  but  to  us  is  a  theory, 
regarding  the  issue  of  retribution.  I,  for  one,  have  never  viewed  our 
criminal  system  as  being  predicated  primarily  upon  the  theory  of 
retribution.  It's  an  interesting  theory,  and  I'm  trying  to  tind  out  how 
you  square  that — to  follow  up  just  a  bit — with  the  definition  of  in- 
sanity that  Senator  Rattigan  recjuested  of  you.  Your  answer  was  that 
the  reason,  as  you  see  it,  for  our  law  in  insanity — criminal  insanity, 
legal  insanity- — is  that,  "We  want  him  to  know  that  he  is  losing- 
something  precious  and,  therefor,  it  \vouldn't  apply  in  this  case." 
Why  then  is  that  not  our  definition  of  insanity,  rather  than  the  dif- 
ference between  right  and  wrong.  Why  do  we  not  define  it :  If  a  man 
feels  that  he  doesn't  want  to  die?  And  if  it  is  so  determined,  then 
make  that  sufficient  for  the  abrogation  of  ^e  insanity  clause? 

Mr.  Gustafson:  Well,  I  don't  think  that  you  can  have  two  defini- 
tions of  insanity — one  for  whether  the  man  is  guilty  of  the  crime,  and 
one  for  whether  he  should  be  punished. 

Senator  Richards :  No,  but  as  I  understand  it,  in  an  effort  to  square 
your  theory  of  retribution  with  our  law,  as  we  understand  it,  you  say 
that  it  makes  sense  only  because  it  would  not  be  retribution  to  exe- 
cute an  insane  man.  The  reason  being,  as  you  stated  it,  that  we  want 
him  to  know  that  he's  losing  something  precious.  That,  I  submit,  is 
not  the  reason — that  way  is  not  the  law. 

Mr.  Gustafson:  Why  don't  we  punish  insane  persons? 

Senator  Richards:  I  think,  because  it's  just  one  step  more  inhu- 
mane than  the  law  we  now  have. 

Mr.  Gustafson:  But  isn't  the  basic  thing  because  they're  not  respon- 
sible ? 

Senator  Richards :  No.  I  think  the  basic  thing  is  that,  by  virtue  of 
their  not  being  responsible,  it  is  to  us  untenable  that  we  would  exe- 
cute such  a  person  anymore  than  we'd  execute  a  small  child. 

Mr.  Gustafson:  That's  exactly  it,  because  they're  not  responsible — 
they  didn't  know  what  they  were  doing. 

Senator  Richards:  But  it  does  not  square  with  the  theory  of  retri- 
bution is  what  I'm  pointing  out.  Again,  I'm  having  this  difficulty  of 
trying  to  read  retribution  into  all  the  law,  because  retribution  would 
have  to  be,  by  your  definition,  that  the  man  would  have  to  know  that 
he's  losing  his  life,  and  that  that  is  the  test. 

Mr.  Gustafson:  Senator,  at  the  risk  of  repeating  this  again,  when 
I've  already  said  it,  I  wish  to  rest  my  statement  of  the  fact  that : 
(a)  The  Legislature  says  with  respect  to  all  of  the  crimes  that  they 
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are  punishable  and  punishment  shall  be  given  of  so  imicli  for  such  and 
such  a  crime — these  are  the  words,  and  T  have  just  read  tlie  diction- 
ary and  that's  all  I  can  go  by  as  to  what  pniiislmicnt  is.  Punishment 
by  dictionary  definition  is  the  infliction  by  a  court  of  justice  on  a 
convicted  offender  as  a  just  retribution  and  incidentally  for  reforma- 
tion and  prevention.  I  don't  like  the  reference  to  this  "theory"  when 
I'm  talking  about  what  the  English  language  says  as  used  by  the 
dictionary  and  by  this  Legislature. 

Senator  Richards:  Well,  may  I  put'  it,  then,  in  anotlier  way,  and 
I'm  not  meaning  to  quibble.  Wlien  an  issue  is  at  stake,  and  an  argu- 
ment takes  place  on  it,  if  the  man  with  whom  you  are  arguing  ])laces 
liis  arguments  upon  an  unsound  basis,  or  reaches  a  conclusion  for 
invalid  reasons,  this  is  some  evidence  that  his  conclusion  is  erroneous 
— I  think  we  can  both  stipulate  that.  Now,  I'm  arguing  Avith  the 
reasons  for  which  you  reached  your  conclusion  in  favor  of  your  posi- 
tion. When  you  say  the  reason  is  the  definition  of  punishment,  which 
is  retribution,  tliese  other  matters  come  to  mind,  and  if  we  want  to 
talk  semantics,  what  then  is  the  difiference  between  retribution  and 
revenge? 

Mr.  Gustafson:  Revenge  is,  as  I  understand  it,  again  from  the  dic- 
tionary standpoint,  often  not  related  to  the  purpose  for  which  it  is 
inflicted.  That  it  isn't  a  just  measure  of  doing  something  for  some- 
thing that  has  been  done.  It  can  be  all  out  of  proportion  to  what  has 
been  done,  and  it  has  an  emotional  aspect  to  it  that  retribution 
doesn't.  Retribution  also  goes  both  ways.  In  other  words,  revenge 
generally  is  considered  to  be  only  doing  something  bad.  Retribution 
is  good,  good  for  good,  evil  for  evil.  You  engage  in  retribution  when 
somebody  invites  you  to  dinner  and  you  go  over  there.  You  generally 
will  say,  I  think,  "We'll  pay  them  back" — and  pa.ying  back  is  inviting 
that  person  to  dinner,  and  that's  retribution.  And  similarly,  if  some- 
body has  a  dinner  party  that  you  exi)ect  to  attend  and  you're  not 
invited,  then  when  you  have  a  dinner  party  you  don't  invite  that  per- 
son— that's  retribution,  too — that's  paying  him  back — that's  leaving 
him  oft'  your  guest  list,  as  he  left  you  oif.  Every  day  we  have  retri- 
bution, good  for  good,  bad  for  bad. 

Senator  Richards:  Well,  on  that  point,  one  more  matter.  T  believe 
you  indicated  in  three  separate  instances  that  war  is  perhaps  the  high- 
est form  of  retribution,  that  war  exists  in  our  society  and  on  the  basis 
of  retribution  is  justified — we  strike  back.  But,  I  think,  you  would  also 
stipulate  this:  That  if  we  could  eliminate  war  by  the  simple  expedient 
of  passing  a  bill  through  this  Legislature — I'm  sure  if  this  could  be 
done  in  our  entire  society,  you'd  be  the  first  to  agree  that  it  should  be 
done. 

Mr.  Gustafson:  Absolutely,  Senator,  because  that  would  mean  that 
the  person  who  starts  the  act  would  not  start  it.  And  if  I  could  elimi- 
nate a  person  committing  a  crime,  I'd  agree  that  that  should  be  done, 
too. 

Senator  Richards:  But  haven't  you  stipulated  that  on  the  issue  of 
deterrence,  wiiicii  is  eliminating  a  person  committing  a  crime,  that 
the  law  has  miserably  failed  as  it  now  stands? 

Mr.  Gustafson :  Yes. 
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Senator  Richards:  And  you  have  indicated  that  the  real  reason  for 
maintaining  capital  punishment  is — and  I  will  list  them  shortly  as  you 
very  capably  listed  them — that  admittedly  it  would  be  difficult  to 
rehabilitate  the  man  under  the  death  penalty,  because  he's  gone.  And 
you  have  protected  society  because  he's  gone,  and  you  have  certainly 
punished  him  because  you  killed  him.  But,  bearing  all  those  in  mind, 
as  you  told  Senator  Fisher,  I  think  again  correctly,  that  in  your 
opinion,  when  we  reach  the  stage  of  knowledge  where  we  can  do  these 
other  things,  they  are  each  important  and  should  be  done. 

Mr.  Gustaf son :  Right. 

Senator  Richards:  Therefore,  trying  to  square  this  again,  it  seems 
to  me  that  you  would  agree  that  if  we  can  find  a  better  method  of 
deterrment — and  the  present  one  has  certainly  failed  — this  should  be 
done. 

Mr.  Gustaf  son :  Yes. 

Senator  Richards :  If  we  can  protect  society  by  a  method  other  than 
the  death  penalty,  this  should  be  done,  because  the  death  penalty  is 
like  war,  a  negative  factor,  or  an  evil,  as  you  say. 

Mr.  Gustaf  son :  Yes. 

Senator  Richards :  And  if  we  can  rehabilitate  him,  which,  certainly, 
we  can't  do  under  the  death  penalty,  this  should  be  done. 

Mr.  Gustaf  son :  Right. 

Senator  Richards:  And  you  would  grant,  would  you  not,  that  there 
are  cases  where  an  individual,  having  committed  a  capital  crime,  or 
having  been  convicted  thereof,  is  still  subject  to  rehabilitation  under 
certain  circumstances  ? 

Mr.  Gustaf  son :  Very  definitely. 

Senator  Richards:  Then  this  is  an  objective  to  be  sought  after  if  we 
can  do  it,  and  we  cannot  do  it  under  the  present  system  of  the  death 
penalty. 

Mr.  Gustaf  son:  Well,  we  not  only  can't  do  it  under  the  present  sys- 
tem of  the  death  penalty,  but  we're  not  prepared  yet  to  switch  from 
a  system  of  criminal  law  based  on  punishment  to  a  system  based  on 
something  else,  such  as  rehabilitation.  One  reason,  I  think,  is  that  by 
the  statistics  of  our  own  organizations — despite  the  fact  that  California 
has  the  best  penal  system,  I  think,  in  the  United  States,  according  to 
the  witnesses  (and  I  believe  it  could  be  true)  ;  despite  the  fact  that  the 
Adult  Authority  members,  I  think,  are  very,  very  capable  people 
(they're  certainly  very  conscientious  people  and  they  have  the  best 
aids  available)  nevertheless,  with  all  of  thai — -when  they  parole  a 
person  it's  a  flip  of  the  coin  chance  as  to  whether  or  not  that  person 
is  going  to  have  his  parole  suspended  for  violation  within  three  years. 
The  statistics  show  50  percent  of  them  have  their  paroles  suspended  for 
violation  within  three  years.  So,  using  the  best  methods  and  the  best 
inducements  we  have  to  rehabilitation,  we're  not  succeeding.  When  we 
can  do  that  with  some  degree  of  success,  I  'm  all  for  it. 

Chairman  Regan :  Senator  Beard. 

Senator  Beard :  Mr.  Gustaf  son,  in  a  first-degree  murder  trial,  is  there 
not  a  challenge  for  cause  if  the  prospective  juror  states  that  he  is 
opposed  to  the  death  penalty  ? 

Mr.  Gustaf  son :  Yes,  sir. 
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Senator  Beard:  That  challenge  for  cause  doesn't  follow  in  a  seeond- 
deyree  case,  a  manslaughter  case,  or  any  other  capital  offense  other  than 
the  death  ]")enalty  does  it  ? 

Mr,  Gustafson:  No,  sir,  because  the  jury  doesn't  inflict  any  punish- 
ment ill  thdsi'  I'uses. 

Senator  Beard:  Now,  you  made  a  statement  regarding  an  impartial 
juror,  even  in  a  first-degree  murder  case.  Don't  you  feel  that  the 
defendant  is  deprived  of  an  entire  cross  section  of  prospective  jurors 
by  the  prosecution  having  that  right  to  challenge  for  cause  a  great 
segment  of  our  society  that  is.  perhaps,  more  liberal,  but  against  the 
death  penalty  ? 

Mr.  Gustafson:  "Well,  obviously,  they're  deprived  of  those  persons 
who  have  conscientious  opinions  against  finding  a  person  guilty  of  any 
offense  which  carries  the  death  penalty.  I  don't  see  how  the  legal  sys- 
tem could  operate  in  any  other  manner — if  you  allowed  a  juror  to 
be  on  the  jury  Avho  categorically  stated  that,  under  no  event  would  he 
find  a  person  guilty  if  the  offense  is  a  capital  offense.  That's  what  our 
law  says,  in  those  words. 

Chairman  Regan :  Senator  Cobey. 

Senator  Cobey:  Mr.  Gustafson,  I  think  you  said  that  there  are  about 
510  i)aroled  lirst-degree  murderers  in  California  today. 

Mr.  Gustafson:  That's  correct. 

Senator  Cobey:  Were  you  able  to  find  that  percentage  of  those 
paroled  first-degree  murderers  that  were,  to  use  your  term,  recidivists — 
repeaters? 

Mr.  Gustafson:  Xo.  You  can  easily,  I  think,  find  it.  Certainly  Mr. 
McGee's  department  can  give  it  to  you.  Table  four  shows  the  number 
of  recidivists  in  different  classes  of  first-degree  murderers :  murder- 
first  parole  violators  returned  with  a  new  murder  commitment  of  life — 
three  of  them — one  returned  with  a  new  murder  commitment  of  first 
degree,  death ;  murder-fir.st  parole  violators  returned  with  another  new 
commitment — 12  of  them;  and  murder-first  parole  violators  returned 
as  technical  violators — 98.  So,  you  would  have  about  a  total  of  114  in 
that  15-year  period  who  were  returned  for  one  reason  or  another.  And. 
dividing  15  into  ll-l,  you  get  the  average  number  per  year  returned  as 
violators  out  of  a  group  of  approximately  500,  which  remains  constant. 

Senator  Cobey :  Five  hundred  a  year  ? 

Mr.  Gustafson:  Yes,  about  500  are  on  parole  at  one  time  in  any  3'ear. 
In  other  words  there  were  510  last  year,  525  the  year  before,  615  before, 
607,  596,  589,  596,  574,  510.  These  other  years  were  carried  on  with 
close  to  600,  but  in  1957  the  note  says — and  I  think  this  is  interesting — 
in  1957  persons — over  70 — who  had  not  been  heard  from  for  over  15 
years  were  classed  as  dead  and  taken  off  the  active  count.  Seventy  first- 
degree  murderers  on  parole  were  lost  track  of,  and  they  wrote  them  off 
as  dead. 

Senator  Cobey:  You  had  114,  roughly,  of  7,500  in  that  15  years 
that  Were  \i()l,it(»rs  in  any  way? 

Mr.  Gustafson :  Yes,  in  any  way. 

Senator  Cobey:  And  then,  of 'that  114  tlid  you  say  that  ;31  percent 
oft  host' 

Mr.  Gustafson:  Xo,  1  can  tell  you  what  your  (lucstion  is,  and  the 
answer's  no.  1  s;ud  of  those  who  were  retin-neil  to  jirison  with  new  com- 
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mitmeiits  of  any  type — new  sentences — 31  percent  were  retnrned  with 
Jiew  sentences  of  murder. 

Senator  Cobey:  Now  is  that  31  or  31  percent? 

Mr.  Gustaf son :  Thirty-one  percent.  Actually,  in  numbers,  five  persons 
out  of  16.  In  that  whole  period,  only  16  were  returned  with  new  com- 
mitments, and  11  being  non-murder. 

Senator  Cobey:  As  I  understand  it,  of  the  7,500  first-degree  mur- 
derers that  were  out  on  parole  during  that  time,  there  were  only  five 
that  actually  repeated  that  type  of  offense. 

Mr.  Gustaf  son:  No,  that  isn't  7,500.  These  same  people  are  on  parole 
ever}^  year.  The  number  is  500. 

Senator  Cobey :  It  remains  constant  all  the  time  ? 

Mr.  Gustaf  son:  Because  a  man  serving  a  life  sentence — all  his  life 
he's  on  parole. 

Senator  Cobey :  He 's  on  parole  all  the  time  1 

Mr.  Gustaf  son:  Yes,  unless  the  Governor  commutes  the  sentence,  he's 
a  life  paroler. 

Senator  Cobey :  So  that  would  be  five  out  of  500. 

Mr.  Gustaf  son:  Eight. 

Senator  Cobey :  I  see.  All  right. 

Chairman  Regan :  Senator  Shaw. 

Senator  Shaw:  Mr.  Gustaf  son,  I  think  twice  you  referred  to  the  fact 
— my  reaction  was  that  parole  wasn't  working  too  well — that  on  the 
order  of  50  percent  of  parolees  were  returned  in  three  years.  Is  that 
correct  ? 

Mr.  Gustaf  son:  No,  sir,  I  said  that  50  percent  of  those  on  parole  had 
their  paroles  suspended  for  violation  within  three  years.  Now  some  of 
those  suspensions  for  violations  are  later  lifted.  Sometimes  the  man 
gets  a  sentence  to  a  county  jail  or  a  local  misdemeanor  sentence  and 
the  parole  officer  does  not  revoke  parole.  I  didn't  say  that  50  percent 
M'ere  revoked.  I  said  that  50  percent  were  suspended  for  violation,  and 
in  some  cases  the  violation  may  have  been  a  technical  violation  of  the 
parole  regulations  rather  than  a  new  crime. 

Senator  Shaw:  Or  running  around  in  the  wrong  crowd? 

Mr.  Gustaf  son :  Yes,  sir. 

Senator  Shaw :  To  save  him  from  crime  ? 

Mr.  Gustaf  son:  Yes. 

Senator  Shaw:  Maybe  parole  is  working  verj^  well  in  preventing 
crime. 

Mr.  Gustaf  son:  No,  not  if  the  man  has  been  told  he  musn't  run 
around  with  ex-cons  and  associate  with  them  and  he  violates  his  parole 
agreement  and  does. 

Senator  Shaw:  Tell  me  this,  if  you  have  the  statistics.  How  many 
were  returned  on  new  sentences  ? 

Mr.  Gustaf  son :  Of  all  classes  of  criminals  ? 

Senator  Shaw :  You  gave  me  this  50  percent  figure. 

Mr.  Gustafson:  I  think  the  booklet,  " California  Prisoners,"  will  show 
the  number  in  all  classes  who  were  returned  on  new  commitments, 
rather  than  as  technical  parole  violators.  There  are  (piite  a  few  because 
most  of  the  prison  population,  as  you  well  know,  has  prior  commit- 
ments, and  many  of  them  prior  prison  commitments. 
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Senator  Shaw:  Now  tliis  50  ixTcciit  ^oin^'  bad,  Avitli  a  lot  of  those, 
tlie  only  violation  involved  is  violating  some  term  of  parole  or  probation, 
is  that  not  correct? 

Mr.  Giistafson:  Term  of  parole,  yes.  Bnt  I  think  the  statistics  will 
show,  if  1  'm  not  mistaken,  Mr.  McGee  can  correct  me,  that  more  are 
in  the  class  of  having  committed  a  new  offense  than  having  technically 
violated  pai-ole. 

Senator  Shaw :  Bnt  it  may  have  been  stealing  matches  or  something — 
is  that  i'i,uht .' 

Unidentified  Voice:  What  percentage  was  it? 

Mr.  Gustafson:  It  could  have  been  any  crime,  yes.  I  don't  know.  I 
can't  di^'  it  out  this  second,  but  I  can  get  those  statistics. 

Unidentified  Voice:  I  was  wondering  how  it  compared  with  this  one 
percent  that  you've  got  here. 

Mr.  Gustafson:  Oh,  it's  much  greater.  In  other  words  the  point  is 
this,  with  respect  to  first-degree  murderers  on  parole,  they  are  very 
good  parole  risks  in  the  sense  that  they  commit  very,  very  few  crimes 
and  violate  their  paroles  very  seldom — it's  only  that  wlien  they  do, 
it 's  murder. 

Chairman  Regan:  Senator  0 'Sullivan. 

Mr.  Gustafson:  They're  the  best  parole  risks  of  everybody  in  terms 
of  nunibcr  of  violations. 

Senator  O'Sullivan:  Just  to  sum  up — do  you  know  how  many  people 
wcrt'  killed  l)y  first-degree  murder  parolees  during  the  last  fifteen  years? 

Mr.  Gustafson:  At  least  five,  because  five  were  returned  to  the  peni- 
teiitiai y  witli  new  commitments  of  fir.st-degree  murder. 

Senator  O'Sullivan:  Then  five  people  were  killed  during  the  last  15 
years  by  men  who  had  been  convicted  and  sentenced  for  fir.st-degree 
murder.  Is  that  correct? 

Mr.  Gustafson:  Yes,  sir.  And  I  have  here  from  the  Department  of 
Correct it)ns  the  individual  histories  of  those  five. 

Senator  O'Sullivan:  And  they  did  that  after  they  were  released  on 
])ai'oh'  .' 

Mr.  Gustafson:  Yes,  sir.  They  were  on  parole  for  first-degree  murder 
when  the}'  committed  the  new  murders.  And,  incidentally,  I  might  say 
in  that  respect,  those  who  were  on  parole  for  manslaughter  or  second- 
degree  didn't  begin  to  commit  proportionately  this  figure  of  31  percent 
of  murders.  When  they  violated  again  they  violated  by  committing  a 
lower  grade  crime  which,  I  think,  is  some  indication  of  the  ability  of 
jndges  and  juries  in  selecting  what  the  degree  of  crime  is,  and  the 
])enalty.  To  ascertain  this,  and  I  would  say,  since  this  is  a  curve,  the 
manslaughter  people  on  jiarole  violate  very  little  in  terms  of  homicide. 
The  second-degree,  a  little  more.  The  first-degree  on  parole,  a  great 
deal.  Now  I  would  say  that  if  we  hadn't  executed  the  persons  we  have 
executed  over  the  last  10  years,  and  those  persons  had  been  released 
on  parole,  the  incidence  of  recidivism  in  murder  would  be  much  greater 
among  them.  At  least  if  the  curve  followed  true,  those  peoi)le,  had  they 
not  been  executed,  would  have  connnitted  many  more  murders  than  the 
iirers  who  cdiinnitled  aiu)tliei'  murder. 

Senator  O'Sullivan:  One  other  question.  Do  you  have  a  percentage 
figure  which  you  could  apply  to  the  262  that  have  been  executed  in 
CalifcuMiia  since  1945?  Have  you  worked  out  any  percentage  figures 
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which  would  give  ns  some  prediction  of  how  many  they  would  kill  if 
they  had  gotten  out  on  parole? 

Mr.  Gustafson:  No,  I  have  not  worked  it  out. 

Chairman  Reg-an:  Senator  Shaw. 

Senator  Shaw :  Do  you  have  any  way  of  accounting  for  the  testimony 
this  morning,  that  in  those  states  that  have  abolished  the  death  sen- 
tence there  hasn't  been  an  increase  in  non-negligent  homicide,  other 
than  your  statement  that  they  are  rough  statistics? 

Mr.  Gustafson:  Yes,  because  if  you  want  my  personal  belief  in  this 
thing,  I  think  that  the  death  penalty,  by  and  large — and  when  you're 
dealing  with  large  numbers  of  figures  in  the  hundreds  like  this,  and 
you're  applying  it  on  the  per  100,000  rate  and  you  come  out  with 
a  2.6  or  something  like  that- — there  is  no  substantial  increase  or 
decrease  in  the  homicide  rate  depending  on  the  existence  or  the  non- 
existence of  capital  punishment.  For  that  reason  I  think  capital  pun- 
ishment is  no  greater  deterrent  than  a  life  sentence  is  a  deterrent, 
because,  in  my  judgment,  most  of  the  persons  who  commit  capital 
offenses  do  so  under  two  sets  of  circumstances — either  one  of  two  sets. 
Either  they  don't  think  they're  going  to  get  caught — and  that's  the 
greatest  number — all  these  people  that  do  this  do  it  on  the  theory  that 
they're  going  to  get  away  with  it.  Or,  secondly,  they  don't  care  whether 
they're  going  to  get  caught.  That's  the  type  of  fellow  who  shoots  his 
wife,  or  whatever  it  may  be,  and  calls  up  the  police  and  says,  "Come 
and  get  me,  I  just  did  it."  I  don't  think  that,  on  the  deterrence  theory, 
there  is  any  greater  deterrence  by  reason  of  capital  punishment  than 
there  is  by  reason  of  life  imprisonment.  But  I  say  that  this,  to  me,  is 
immaterial,  because  that  isn't  what  we  purport  to  do  by  criminal  law. 
We  purport  to  punish. 

Senator  Shaw:  But  if  I  am  interested  in  deterrence  and  protecting 
society,  is  it  your  testimony  that  this  bill  will  do  the  job  just  as  well 
as  the  present  practice? 

Mr.  Gustafson :  So  far  as  gross  statistics  are  concerned,  I  would  have 
to  say  I  would  think  so. 

Senator  Shaw:  Well,  give  me  some  refinement. 

Mr.  Gustafson:  We  don't  have  any  statistics  that  are  refined  down 
to  what  would  happen  to  the  type  of  murderer  to  whom  life  without 
possibility  of  parole  applies.  All  of  these  homicide  statistics  by  Pro- 
fessor Sellin  refer  to  what  they  call  a  crude  homicide  rate,  which 
includes  all  non-negligent  killings,  whether  it  was  justifiable,  or  ex- 
cusable, whether  it  was  manslaughter  or  second-degree  or  what.  There 
just  isn't  anything  in  the  United  States  that  pertains  to  wilful,  delib- 
erate and  premeditated  murders  only.  I  can't  give  you  that,  because 
it  doesn't  exist. 

Senator  Shaw:  But  there  is  to  killings,  is  there  not? 

Mr.  Gustafson:  Yes,  to  killings.  That's  all.  And  all  you  can  say  is 
that,  so  far  as  the  gross  number  of  killings  is  concerned,  the  statistics 
seem  to  show  that  the  existence  or  non-existence  of  the  death  penalty 
doesn't  alter  the  rate. 

Senator  Shaw:  Well,  crude  as  it  is,  if  Ave  want  to  deter  killings  this 
bill  will  do  the  job  just  as  well  as  the  present  practice. 

Mr.  Gustafson:  I  would  say  so,  yes. 

5— L-2126 
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Chairman  Regfan:  Senator  Cobey. 

Senator  Cobey:  Mr.  Gustafson,  why  don't  we  develop  some  of  these 
statistics  on  first-degree  murders  and  their  rate  throughout  the 
country? 

Mr.  Gustafson:  I  think  that  California  is  far  and  away  ahead  of 
all  other  slates  in  the  statistical  department.  We've  just  begun  to  get 
these  statistics  generally  on  crimes,  without  any  breakdowns.  If  we 
did  have  them  in  California,  and  we're  getting  them  now — the  bureau 
is  doing  a  wonderful  job  with  them .  and  so  is  the  Department  of 
Corrections — the  fact  is  they  wouldn't  do  us  much  good,  because  we 
w'ouldn't  have  any  other  state  with  which  to  compare  them.  No  other 
state  is  up  to  us  in  this  statistical  basis.  I  have  a  personal  belief, 
of  course,  that  there  are  any  number  of  persons  who  are  deterred 
from  committing  a  capital  offense  by  reason  of  the  existence  of  the 
death  penalty,  but  I  don't  have  a  personal  belief  that  that's  any  sub- 
stantial number.  If  you  believe  that  capital  punishment  is  worth  retain- 
ing— if  it's  going  to  save  one  innocent  life — I'm  finally  convinced 
that  at  least  one  innocent  life  is  saved  every  year  by  the  existence  of 
capital   punishment. 

Chairman  Regan:  Senator  Fisher. 

Senator  Fisher:  Mr.  Gustafson,  I'm  still  confused  about  these  500 
or  (jOO  or  whatever  they  may  be.  As  I  understand  it,  something  be- 
tween five  and  six  hundred  people  have  been  on  parole  in  any  given 
year  in  the  last  15  years.   Is  that  correct? 

Mr.  Gustafson:  Yes,  sir — correct. 

Senator  Fisher:  So  that  the  total  number  of  persons  who  have  been 
on  parole  for  first-degree  mtirder  is  something  in  excess  of  that,  because 
you've  got  some  coming  into  that  group  and  some  leaving  it  by 
death,  etc. 

Mr.  Gustafson:  Yes,  of  course.  Totaling  up,  many  more  persons 
than  500  have  been  on  parole  during  that  period,  but,  at  any  given 
time,   it's  only  that  amount. 

Senator  Fisher:  So  we  don't  know.  It  may  be  1,000  or  1,500  or  even 
2,000 — the  total  number  of  persons  who  have  been  on  parole  during 
that  15-year  period. 

Mr.  Gust.ofson:  No,  we  do  know.  "We  have  exactly  the  figureo  on 
how  many  have  gone  through  because  the  department  shows  how 
manv  have  gone  off  parole  in  any  one  vear.  Thev  number  7,  10,  8,  21, 
21,  16,  14,  22,  46,  26,  33,  27,  then  li9— that's^  the  year  they  ^vrote 
off  all  these  fellows  they  lost  track  of. 

Senator  Fisher:  So  it  looks  like  seven  or  eight  hundred  people, 
anyway,  have  gone  through  that  grouping.  Isn't  that  correct? 

Mr.  Gustafson:  I'd  say  about  700 — not  more  than  that. 

Senator  Fisher:  The  statistic  that  Senator  Cobey  was  trying  to 
arrive  at  is  that  there  were  five  out  of  that  whole  seven  or  eight 
hundred  who  had  returned  on  a  conviction  of  another  murder.  Is  that 
correct?  So  that  statistic  is  some  portion  of  one  percent? 

Mr.  Gustafson:   That's  correct. 

Senator  Fisher:  Thank  you. 

Mr.  Gustafson:  But  it  seems  to  me  that  one  who  has  demonstrated 
liis  capability  of  conm.T't+uV    r  deliberate  and  premeditated  murder  is 
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one  with  respect  to  whom  one  should  be  careful — about  letting  him 
out  into  society,  if  he's  going  to  commit  another  murder. 

Senator  Fisher:  Primarily  with  protection,  but  with  retribution. 

Chairman  Regan:  Mr.  Coakley,  who's  your  next  witness? 

Mr.  Coakley:  The  next  witness,  Mr.  Chairman,  is  Mr.  William 
Weissich,  District  Attorney  of  Marin  County  for  the  past  10  years,  and 
officer  in  the  District  Attorneys'  Association  of  California,  a  man  who 
has  had  a  variety  of  experience.  For  some  time  before  I  became  district 
attorney,  he  was  a  defense  lawyer  and  represented  some  of  the  inmates 
of  San  Quentin  and,  since  he  has  been  district  attorney,  he  has  taken 
part  personally  in  trials  of  murder  cases,  death  penalty  cases,  and  has 
had  the  experience  of  representing  the  warden  and  the  State  in  pro- 
ceedings involving  inmates  who  are  in  the  prison. 

Chairman  Regan :  A  five-minute  recess. 

T\-  W  ^'  W  -^  ^  ^ 

Chairman  Regan:  Mr.  Weissich. 

Mr.  Weissich :  Senator  Regan,  gentlemen,  I  should  like  first  of  all  to 
make  my  position  quite  clear.  I  disagree  completely  and  violently  with 
most  of  the  statements  made  by  my  colleague,  who  just  testified.  First 
of  all — and  I  think  I  speak  for  the  rest  of  the  witnesses  who  will  follow 
me — first  of  all,  as  a  Christian,  I  certainly  could  not  condone  the  taking 
of  human  life  unless  it  served  some  social  good.  I  have  before  me  a  book 
M^ritten  by  Bishop  Mortimer  of  my  own  church,  the  Episcopal,  or 
Church  of  England,  entitled  '' Christian  EtMcs."  He  held  the  chair  of 
Moral  Theology  at  Oxford  University,  and  he  had  this  to  say:  "That 
if  the  death  of  a  malefactor  is  necessary  for  the  good  of  society,  it  is 
right  to  kill  him."  And  he  points  out  that  this  has  been  the  traditional 
position  of  the  Christian  church. 

I,  therefore,  would  not  stand  up  here  and  advocate  capital  punish- 
ment unless  I  were  completely  convinced  that  it  is  a  very  real  deterrent 
to  some  criminals.  And  I  believe  you'll  find  that  most  of  my  colleagues 
in  law  enforcement  feel  the  same  way  about  it.  In  other  words,  retribu- 
tion as  a  philosophical  theory  standing  alone  would  not  be  sufficient, 
in  my  opinion,  to  justify  the  continued  use  of  the  death  penalty.  My 
colleague,  Mr.  Gutsafson,  has  conceded — I  don't  know  with  a  full 
awareness  of  what  he  did — that  tlie  proposed  bill,  that  is  the  substitu- 
tion of  life  without  parole,  M^ould  be  just  as  good  a  deterrent  as  the 
existing  death  penalty.  With  this,  gentlemen,  I  take  violent  disagree- 
ment. 

Now,  you  will  note  that  most  of  the  witnesses  who  spoke  on  behalf  of 
this  bill  devoted  their  argument  to  the  premise  or  proposition  that  the 
death  penalty  is  not  a  deterrent,  and  I  should,  first  of  all,  like  to  ad- 
dress myself  to  this  subject.  They  have  based  their  entire  argument 
upon  statistics  and  statistics  only.  It  is  really  the  only  evidence  they 
are  able  to  present.  I  don't  claim  to  be  a  statistician,  and  I  hope  I 
won't  be  cross-examined  on  statistics,  because,  frankly,  I  don't  know 
anything  about  them  and  I  don't  care  to,  and  I  don't  think  anybody 
else  can  draw  any  valid  conclusions  from  statistics.  This  is  not  my 
conclusion.  I  am  going  to  read  to  you  from  the  British  Royal  Commis- 
sion Report  on  Capital  Punishment.  They  have  this  to  say  about  the 
statistics.  "The  negative  conclusion  we  draw  from  the  figures  does  not 
of  course  imply  a  conclusion  that  the  deterrent  effect  of  the  death 
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penalty  cannot  be  pfreater  than  that  of  any  other  punishment.  It  means 
only  that  the  fipures  afford  no  ample  evidence,  one  way  or  the  other." 
(PcWp  24,  Senator  Farr,  if  you  have  the  report  before  you.)  Now  Pro- 
fessor Rellin,  in  whom  so  much  confidence  has  been  reposed,  gave  this 
testimony  before  the  Royal  Commission  : 

"The  conclusion  of  Professor  Sellin,  who  has  made  a  profound  study 
of  this  subject,  is  summarized  in  the  answers  to  four  of  the  questions 
we  put  to  him.  Question:  We  cannot  conclude  from  your  statistics 
that  capital  punishment  has  no  deterrent  effect?  Answer:  No,_there  is 
no  such  conclusion.  Qucsiion:  But  can  we  not  conclude  that,  if  it  has 
a  deterrent  effect,  it  must  be  rather  small?  Answer:  I  can  make  no 
such  conclusion  because  I  can  find  no  answer  one  way  or  another  in 
these  data." 

Now,  g-entlemcn,  what  do  we  have  to  offer  by  way  of  proof  that  the 
death  penalty  does  sometime  serve  as  a  deterrent?  Certainly,  it  doesn't 
always  serve  as  a  deterrent.  Senator  Farr  found  that  out  several  years 
ago  when  he  went  down  to  condemned  row  and  asked  each  one  of  the 
inmates  if  they  had  been  deterred  by  the  death  penalty,  and  they  all 
said  no.  AYliat  evidence  do  we  have?  First  of  all.  common  sense  and 
logic.  As  this  report  points  out,  the  universal  experience  of  mankind  is 
that  death  is  the  most  fearsome  thing  that  a  human  being  can  face  and 
it,  therefore,  theoretically,  logically,  historically,  and  as  a  matter  of 
common  sense,  is  the  greatest  deterrent.  They  further  point  out — read- 
ing now  on  page  20 — that  there  is  a  strong  association  between  murder 
and  the  death  penalty  in  the  popular  imagination.  We  think  it  reason- 
able to  suppose  that  the  deterrent  force  of  capital  punishment  operates 
not  only  by  affecting  the  conscious  thoughts  of  individuals  tempted  to 
commit  murder,  but  also  by  building  up  in  the  community,  over  a  long 
period  of  time,  a  deep  feeling  of  peculiar  abhorence  for  the  crime  of 
murder.  The  fact  that  men  are  hung  for  murder  is  one  great  reason 
why  murder  is  considered  so  dreadful  a  crime.  Now,  if  you  will  go 
about  the  streets  of  this  State  and  ask  the  citizenry  what  crimes  you 
can  get  the  death  penalty  for  in  California,  a  few  people  can_  name  two 
or  three  of  them.  But  everyone  of  them,  including  deputies  in  my  own 
office,  because  I  tried  this  out  on  them,  will  name  murder  tirst  of  all. 
We  all  grow  up  from  the  smallest  child  knowing  that  murder  is  the 
crime  of  crimes.  It's  associated  with  the  death  penalty  and  you  can 
swing  for  it. 

Contrary  to  the  accusations  made  against  us,  that  we  have  no  regard 
for  the  sanctity  of  human  life,  I  sincerely  believe,  gentlemen,  that 
reserving  the  death  penalty — for  all  practical  purposes — for  this  crime 
of  murder  actually  attaches  sanctity  to  hunum  life,  because  it  separates 
it  and  segregates  it  from  all  other  crimes  in  the  Penal  Code.  Life  im- 
prisonment for  murder,  life  imprisonment  for  robbery,  life  imprison- 
ment for  burglarj^  life  imprisonment  for  lewd  and  lascivious  conduct 
Avith  children — if  this  is  the  state  of  the  law  that  we  will  have  in  the 
future  in  California,  then  murder  will  become  no  more  significant  in 
the  minds  of  our  people  than  any  other  offense. 

The  experience  of  i)(M)pl(>  who  have  worked  in  the  field  with  crimi- 
nals, as  the  Englisli  commission  concluded,  is  something  whicli  should 
be  given  great  weight,  and  Ihey  gave  a  great  deal  of  weight  to  the 
opinions  of  their  judges  and  ol'  iheir  police  officials.  And  what  do  we 
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find  in  California?  Assemblyman  McMillan's  Interim  Committee,  a 
couple  of  years  ago,  took  a  poll  of  judges,  district  attornej^s  and 
sheriffs.  He  found  that  80  percent  of  the  judges,  90  percent  of  the 
district  attorneys  and  85  percent  of  the  sheriffs  were  in  favor  of  the 
death  penalty.  Why?  I'd  like  to  give  you  one  example  which  will  illus- 
trate why  we  are  for  the  death  penalty.  We're  for  it  because  in  our 
daily  work  we  see  that  it  works  and  has  a  real  effect.  Thomas  Lynch, 
the  District  Attorney  in  San  Francisco,  gave  me  this  document  yester- 
day and  authorized  me  to  use  it  in  his  name.  It  refers  to  the  case  of 
People  vs.  DeGeorgio,  Superior  Court  Number  55142,  in  case  anyone 
wants  to  check  it.  Tiie  case  was  tried  in  November  1958,  in  San  Fran- 
cisco. It  was  a  robbery  case.  One  of  the  defendants  had  suggested  to 
his  colleague,  a  man  from  Chile,  that  they  ought  to  take  some  money 
away  from  a  certain  doctor,  and  the  Chilean  suggested  that  it  would 
be  a  good  idea  if  they  would  seize  the  doctor  and  his  wife,  hold  them 
hostages,  and  in  that  way  extract  money  from  them.  Two  of  the  people 
involved  in  this  plot  withdrew.  Reason  (I'm  now  reading  from  the 
transcript  of  testimony  which  was  given  under  oath):  ''Question: 
Would  you  tell  us,  please,  what  occurred  during  the  night,  insofar  as 
these  four  people  and  yourself  were  concerned,  in  that  room?  Answer: 
Most  of  the  evening  was  spent  playing  cards,  and  this  kidnap-robbery 
was  discussed  during  the  evening.  Question:  Who  was  discussing  the 
robbery?  Answer:  The  four  of  them.  Question:  Suppose  you  tell  us 
what  was  said  concerning  what  was  to  occjar  the  next  day,  and  who 
said  it,  to  the  best  of  your  memory?  Answer:  To  the  best  of  my  memory, 
it  was  discussed  between  the  four  fellows  in  the  room,"  Weil,  I  won't 
read  the  rest,  because  it's  not  relevant — and  we  get  down  here:  "Ques- 
tion: TeU  us  what  reasons  they  gave  as  to  why  these  fellows  didn't 
want  to  be  involved  in  this.  A7iswer:  The  reason  that  Jimmy  Bond 
gave — he  said  the  plan,  as  was  talked  about,  was  kidnap,  and  in  Cali- 
fornia that  was  a  death  penalty  offense  and  he  didn't  want  any  part 
of  it."  Now  another  witness  testified  to  the  same  conversation  and  he 
gave  this  answer:  "I  told  you — me,  and  Connie  and  Jim  jumped  up, 
and  Jim  said,  '  That 's  kidnaping  in  the  United  States, '  and  that 's  when 
we  brought  up  the  part  about  Chile — that  there  was  no  kidnaping  in 
Chile.  And  me  and  Frank  went  out  to  get  some  coffee  and  we  said, 
'We  don't  want  no  part  of  it'."  And  another  witness  testified  along 
the  same  lines. 

Now,  gentlemen,  this  is  not  unusual  or  extraordinary.  I  think  that 
any  man,  as  Senator  liegan  earlier  pointed  out,  who  has  had  any  few 
years  of  experience  in  dealing  with  criminals,  has  run  into  cases  like 
that  in  his  own  experience.  I've  had  men  tell  me — we've  heard  a  lot 
about  Michigan  here  today — we  had  a  man  in  our  jail  who  was  a 
professional  robber,  originally  from  Canada.  He  told  me  that  he  and 
his  crime  partner  moved  their  armed  robbery  operations  from  Canada 
into  Michigan  because  they  didn't  have  to  worry  about  killing  some- 
body in  Michigan.  Now,  maybe  he  was  lying  to  me.  I  don't  know.  But 
let's  look  at  the  experience  of  Kansas.  Kansas  abolished  capital  pun- 
ishment, but  restored  it  in  1935.  Why?  I  can  read  you  what  the 
Attorney  General  of  Kansas  gave  as  a  reason.  He  said  they  restored 
it  because  they  discovered  that  criminals  from  surrounding  states  were 
bringing  their  victims  into  Kansas,  to  murder  them  where  they  would 
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not  have  to  fear  the  death  penalty.  "We  can  look  to  our  own  history,  the 
history  of  Senator  McAteer's  county — and  what  I'm  about  to  say,  I 
want  clearly  understood,  does  not  mean  that  I  am  an  advocate  of  lynch 
law — but  we  can  look  at  the  history  of  San  Francisco  and  find  tbat  in 
1855  and  early  1856,  when  the  population  was  onl}^  40  or  50  thousand, 
they  were  averaging  27  murders  a  month — a  pretty  high  crime  rate, 
statistically.  So  they  formed  the  Vigilante  Committee.  In  May  they 
hanged  two  murderers.  They  didn't  have  another  murder  for  a  whole 
month.  They  had  another  one  in  July,  so  they  hanged  another  murderer 
— no  the}'-  hanged  two.  That  month,  five  to  eight  hundred  of  the  hood- 
lums of  that  day,  who  were  known  as  Sidney  Ducks,  left  San  Francisco. 
The  climate  was  not  good.  They  didn't  like  it.  And  the  town  became 
so  peaceful  that  the  Vigilantes  had  no  more  work  to  do,  so  they  dis- 
banded it  a  month  or  two  later.  Now,  did  these  hangings  have  any 
useful  social  effect  ?  I  think  you  will  answer  that  question  for  yourselves. 

Mr.  Ball,  ex-president  of  the  State  Bar,  got  up  here  today  and  gave 
you  his  views.  I  respect  his  views  and  his  right  to  express  them.  How- 
ever, he  does  not  represent  the  thinking  of  the  lawyers  of  California. 
In  1956,  the  Conference  of  State  Bar  Delegates  formed  a  committee 
which  studied  this  very  problem,  which  you're  studying,  for  one  year. 
I  have  the  report  here.  I  won't  read  it.  They  said  that  the  statistics 
are  inconclusive,  but  that  a  reasonable  showing  in  favor  of  the  death 
penalty  can  be  made  by  reference  to  certain  common  sense  considera- 
tions. The  report  was  adopted  in  1956  by  an  overwhelming  vote  at  the 
Conference  of  State  Bar  Delegates,  I  believe,  at  the  Ambassador  Hotel 
in  Los  Angeles.  This  was  about  8^  years  ago.  I  haven't  heard  that 
they've  changed  their  views  in  the  meantime.  The  conclusion  of  the 
committee  was  this : 

The  fact  that  murders  are  still  committed  in  death  penalty  states 
does  not  mean  that  the  possible  punishment  has  not  prevented  other 
and  additional  murders  in  those  states.  There  is  no  way  of  determining 
how  many  prospective  mnrderers  have,  in  fact,  been  deterred  from  com- 
mitting murder  because  of  the  consequences  they  face.  If  the  death 
penalty  serves  to  deter  but  a  few,  then  it  is  worthwhile.  They  then 
recommend  and  conclude  that  the  continued  imposition  of  the  death 
penalty  is  justified  in  our  society. 

Now,  gentlemen,  you've  asked  about  parolees  that  go  out  and  commit 
murders.  I'd  like  to  tell  you  about  one  of  them,  a  man  named  Lonnie 
Cons,  or  Lonnie  Conners.  In  1941  he  was  convicted  in  Alameda  County 
by  ]\Ir.  Coakley's  predecessor,  Ralph  Hoyte,  of  two  first-degree  mur- 
ders. He  murdered  two  women.  He  received  a  sentence  of  life  imprison- 
ment. He  served  about  12  or  13  or  14  years— let's  call  it  14.  Every 
year  the  District  Attorney  of  Alameda  County  wrote  a  letter  recom- 
mending to  the  Adult  Authority  that  this  man  not  be  released  because 
he  was  dangerous.  But  they  relied  on  their  psychiatrists  and  their  soci- 
ologists and  all  of  these  skilled  people  that  we've  heard  about  this 
morning,  and  they  decided  it  was  perfectly  safe  to  release  this  man  into 
society.  So  they  put  him  out  on  parole.  Within  three  years  he  com- 
mitted his  third  first-degree  murder,  in  my  county.  I  personally 
convicted  him  and  he's  now  back  in  San  Quentin  prison  on  another 
life  term.  Now  this  is  one  case  where  I  can  state  with  absolute  certainty 
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that  if  Alameda  County  had  given  him  the  death  penalty  in  1941  he 
would  not  have  killed  again  in  Marin  County  about  15  years  later. 

Gentlemen — in  my  own  experience — you  may  recall,  last  summer, 
when  two  people,  who  were  screened  by  these  same  experts  in  our 
prison  system,  were  released  outside  the  wall  area  at  San  Quentin. 
They  ran  away,  ran  out  onto  a  wharf  there  and  took  two  hostages  at  the 
point  of  a  knife.  You  may  recall  that  a  deal  was  made  with  those  two 
prisoners,  one  of  whom  was  a  lifer,  to  the  effect  that  if  they  would 
surrender  their  two  hostages  unharmed  that  they  would  not  be  prose- 
cuted by  me.  I  made  this  deal  with  them,  and  the  Attorney  General 
ratified  it  the  next  day.  What  has  not  been  told  publicly  is  that  as 
part  of  that  same  transaction  I  assured  those  two  men  that  if  they  so 
much  as  scratched  either  one  of  those  victims  that  I  would  guarantee 
to  put  them  into  the  gas  chamber.  After  the  deal  was  consummated  and 
we  got  a  chance  to  talk  to  these  two  victims,  they  both  said  that  this 
threat  of  the  gas  chamber  was  the  subject  of  considerable  discussion  and 
concern  to  these  two  convicts,  and  it  was  immediately  after  that  that 
they  surrendered.  Was  this  the  reason  for  it?  I  don't  know.  It  was 
rather  convincing  though. 

Now,  I  have  brought  with  me — not  for  the  purpose  of  shocking  any- 
one or  being  dramatic  or  hammy — a  group  of  weapons  of  the  kind  that 
are  floating  around  among  the  prison  populations  every  dav.  not  only 
in  San  Quentin,  but  in  Folsom,  and  every  other  institution  of  our 
Department  of  Corrections.  These  weapons-,  gentlemen,  most  of  them, 
have  actually  been  used  in  the  commission  of  assaults,  some  by  lifers 
and  some  by  non-lifers,  some  on  guards,  some  on  other  inmates,  and 
this  is  just  literallv  a  drop  in  the  bucket.  I  could  bring  up  here — as 
any  person  like  Warden  Duffy  in  the  audience  would  agree — I  could 
bring  up  here  a  barrel  full  of  them  without  any  trouble.  Here's  a 
knife — it  still  has  the  blood  of  a  murdered  officer  on  it.  It  was  used 
to  stab  him  in  the  heart.  This  knife  is  an  ordinary  table  knife  of  the 
kind  that  you  have  on  the  m.ess  hall  tables  in  San  Quentin  Prison.  Any 
inmate  can  pick  up  one  of  these  knives  any  day,  carry  it  out  of  the 
mess  hall,  sharpen  it  up  on  the  cement — and  they  do  do  this — and  use 
it  if  he  is  so  inclined. 

Senator  Richards:     Mr.  Chairman. 

Chairman  Regan:     Senator  Kichards. 

Senator  Richards :  May  I  just  ask,  by  way  of  laying  a  foundation,  do 
these  instruments,  knives,  etc.  come  from  Michigan,  or  Minnesota,  or 
anywhere  outside  of  California? 

Mr.  Weissich :  No,  they  come  from  California,  Senator,  but  I  would 
very  much  like  to  have  the  opportunity  of  finding  out  from  someone 
who  would  tell  us  the  truth,  whether  they  have  these  in  Michigan  or 
not.  And  if  they  don't  have  them  in  Michigan,  I'd  like  to  know  why 
we  have  them  here. 

Senator  Richards:  All  I'm  trying  to  get  at  is  that,  Avhen  we  do 
have  the  death  penalty  and  you  do  have  these,  the  point  is  they  exist 
but  they're  not  being  used.  Is  that  it? 

Mr.  Weissich :  Exactly,  yes.  But  they  are  used  sometimes,  and  they 
could  be  used  more  often.  I  am  convinced  that  they  would  be  used 
more  often  if  we  did  not  have  the  death  penalty,  and  I  come  to  this 
conclusion  based  on  what  I  have  been  told  by  experts.  Now,  the  top 
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expert  in  the  minds  of  some  people  in  this  field  is  Mr,  Clinton  Duffy, 
who  testified  here  this  morning-.  This  is  what  Mr.  Duffy  had  to  say  on 
this  subject  on  March  28,  19,14,  and  he  subsequently  confirmed  this  to 
me  in  an  open  meeting-  of  the  INIarin  County  Peace  Officers  Association. 
This  appears  in  the  San  Francisco  Examiner  of  that  date:  "Clinton  T. 
Duffy,  former  Avarden  of  San  Quentin,  and  now  an  Autliority  member, 
said  that,  although  lie  was  generally  against  capital  punishment,  he 
believed  that  the  death  penalty  is  necessary  as  a  protection  for  prison 
employees  and  inmates.  He  added,  however,  that  he  believed  the  death 
penalty  for  assault  should  ap])ly  to  all  prisoners  and  not  just  life 
termers."  Now  Mr.  Duffy  has  changed  his  mind,  apparently.  However, 
if  you  could  get  the  honest  opinions  of  the  employees  of  the  Depart- 
ment of  Corrections — which  you  have  not  gotten,  believe  me — you 
would  find  that  the  vast  majority  want  the  death  penalty  to  remain 
in  effect.  When  I  say  vast  majority,  I  would  guess  90  percent  would 
be  a  fair  estimate — 90  jiercent  of  the  people  who  work  for  the  Depart- 
ment of  Corrections,  particularly  those  who  woi'k  down  among  the  in- 
mates; not  the  people  in  the  ivory  towers  in  Sacramento  juggling  sta- 
tistics, but  the  ones  who  are  walking  around  in  the  big  yard  at  Folsom, 
or  the  big  yard  at  San  Quentin,  unarmed.  They  don't  even  carry  clubs. 
With  this  kind  of  stuff  circulating  all  around  them,  they  want  the 
death  penalty  to  remain  in  effect.  Now,  I  have  made  a  siirvey.  I  don't 
claim  to  have  talked  to  all  of  them,  but  I  wish  that  this  committee 
or  some  other  committee  of  the  Legislature  would  take  a  secret  ballot — 
a  really  secret  ballot — and  get  an  expression  of  opinion  of  men  who 
are  now  keeping  quiet  because,  for  political  reasons,  thej'  don't  dare 
to  open  their  mouths. 

Now  they  talk  about  controlling  people  in  the  prisons — how  they 
do  it  in  Minnesota — how  they  do  it  in  JMichigan — I  don't  know  how 
they  do  it.  I've  talked  to  convicts  who  have  served  time  in  Jackson 
l^rison,  Michigan,  and  I've  been  told  that  they  control  that  prison  by 
the  use  of  the  most  brutal  forms  of  torture  and  brutality.  T  don't  know 
if  this  is  true  or  not,  but  again,  I'd  like  to  find  out.  But,  in  California, 
can  we  control  some  of  these  people  who  have  been  called  depraved? 
There's  a  man  on  condemned  row  right  now — may  I  name  him,  Senator, 
or  don't  you  want  names? 

Chairman  Regan:     I  don't  think  we  need  any  names. 

Mr.  Weissich:  This  young  man  is  in  his  early  twenties.  When  I 
first  knew  him  at  San  Quentin  he  was,  I  believe,  18  years  old.  He 
Avas  then  serving  four  consecutive  life  sentences  imposed  upon  him  up 
in  Mendocino  County  for  robbery,  burglary,  rape,  and  several  other 
things  that  I've  forgotten.  He  had  been  treated  in  every  psychiatric 
facility,  every  penal  institution — at  Deuel,  at  Tracy,  ]\lendocino  State 
Hospital,  Langley-Porter.  He  had  had  the  I'ull  works — everything  that 
Calirornia  can  give  him.  There  remains  nothing  more  to  be  done.  When 
I  first  saw  iiim  he  was  doing  four  life  terms.  He  had  just  been  trans- 
ferred up  from  Tracy  where  he  had  attempted  to  murder  .someone, 
but  because  he  was  only  17,  they  couldn't  seek  the  death  ])enalty.  He 
was  18  when  I  got  him  and  he  had  tried  to  kill  somebody  else,  inciden- 
tally— when  we  got  him  it  was  felt,  "Well,  maybe  we  can  rehabilitate 
him.  AVe'll  api)ly  the  redemptive  ])i-inciiile. ''  So  we  were  kind.  Only 
charged  him  Avith  assault,  no  intent  to  commit  murder,  and  he  pleaded 
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guilty  to  that.  Now  that  was  his  second  murderous  assault.  A  few 
months  later  he  committed  his  third  murderous  assault  within  a  period 
of  a  year  and  a  half.  The  man  didn't  die  in  any  of  these  incidents. 
This  last  time  he  used  a  steel  bar  about  an  inch  in  diameter,  and  he 
hit  a  man  over  the  head  with  it  and  fractured  his  skull.  But  the  man  had 
a  thick  head  and  he  lived.  So,  again,  we  did  not  charge  him  with  a 
capital  offense,  or  did  not  follow  through  to  a  conviction  on  it,  because 
of  his  youth,  and  for  other  technical  reasons.  At  that  time,  the  top 
experts  at  the  prison,  and  those  of  us  who  are  familiar  with  the  case, 
said,  "It's  only  a  matter  of  time  until  this  man  kills."  He  told  us  he 
was  going  to  Ivill,  he  wanted  to  kill.  He  wasn't  psychotic,  not  even 
mentally  ill  from  the  medical  standpoint,  according  to  all  the  psychia- 
trists. So  they  transferred  him  to  Folsom.  He  stayed  there  for  awhile, 
then  they  put  him  down  in  Soledad,  a  minimum  security  prison,  and 
sure  enough  he  stabs  and  kills  another  inmate  with  something  like 
this — no  trouble  getting  one — and  he's  now  on  condemned  row  facing 
the  death  penalty  for  murder. 

Last  October,  by  executive  clemency,  the  Governor  commuted  the 
death  sentence  of  a  man  named — well  I  won't  name  him.  It  was  on 
October  8th,  if  anyone  wants  to  check  up  on  it.  He  was  received  at 
San  Quentin  for  robbery,  first-degree,  three  counts;  attempted  robbery 
in  the  first  degree ;  forgery,  three  counts ;  assault  with  intent  to  com- 
mit rape — it  doesn't  say  how  many  counts — and  kidnaping,  with  four 
prior  felony  convictions — a  real  good  citizei*.  All  right.  The  Governor 
commuted  him.  So  how  do  they  treat  this  man  so  that  society  is  to  be 
protected?  They  put  him  to  work  in  the  furniture  factory,  where 
he  assaulted  a  guard — not  a  guard,  a  teacher  or  superintendent.  But 
he  didn't  use  one  of  these  things.  He  only  used  his  fists  and  his  feet, 
so  he's  not  liable  to  the  death  penalty.  So  I  presume  he'll  continue 
working  in  the  furniture  factory  or  some  such  ease  and  we  will  wait. 
Under  the  present  law,  if  he  uses  one  of  these  he  will  be  subject  to 
the  death  penalty.  But  if  you  gentlemen  change  the  law,  that  man  not 
only  has  the  inclination  and  the  will,  but  he  will  have  nothing  what- 
soever to  prevent  him  from  going  out  and  killing  a  guard  or  another 
inmate  anytime  he  doesn't  like  his  looks.  And  with  this  other  case 
that  I  first  mentioned,  with  all  of  the  treatment  that  he's  been  given, 
there  is  nothing  left  for  society  to  do  to  protect  itself  except  to  put 
that  man  to  death,  because  he's  going  to  continue  killing  and  killing 
and  killing,  according  to  the  doctors. 

Now,  we've  talked  a  lot  about  statistics  today,  and  I  heard  one 
witness  say,  "Well,  there's  only  a  difference  of  one-tenth  of  1  per- 
cent." Let's  analyze  that.  According  to  Dr.  Lemont  Smith,  California 
has  a  homicide  rate  of  3.2  per  100,000  and  Michigan  has  a  rate  of 
3.9  per  100,000.  Translate  those  rates  into  our  population  of  15,000,000 
people.  You  will  find  that  if  we  were  to  get  Michigan's  crime  rate, 
instead  of  having  480  deaths  a  year,  we  would  have  585,  or  a  differ- 
ence of  105  people.  One-tenth  of  1  percent — not  important — but 
gentlemen,  if  you  were  in  our  business  and  you  saw,  as  Mr.  Coakley 
has  said,  the  families  of  these  victims  and  the  suffering  that  is  caused 
by  these  crimes  and  by  these  criminals,  you  would  perhaps  not  have 
the  same  sympathetic  attitude  toward  the  individuals  that  you  are 
now  being  asked  to  extend  clemencv  to  under  this  Senate  Bill  No.  1. 
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Here  are  the  people  that  you  are  asked  to  extend  clemencj''  to — a  man 
who  raped  a  woman,  strangled  her,  and  strangled  her  9-year-old 
son ;  another  man  who  shot  and  killed  a  police  officer  who  stopped  his 
car  to  question  him ;  another  man  who  lay  in  wait  and  shot  and  killed 
his  estranged  wife;  another  man  who  committed  a  robbery  of  a  liquor 
store  and  shot  and  killed  the  proprietor;  another  man  who  killed  a 
police  officer ;  two  men  who  took  four  gallons  of  gasoline  and  threw 
it  into  a  bar  and  threw  a  lighted  match  in  and  burned  six  innocent 
people  to  death  ;  another  man  who  killed  his  landlady  with  an  axe ; 
another  individual — I  won't  comment  on  what  he  did,  it's  well  known 
— or  is  it,  I  wonder?  There  are  three  others  down  there — two  of  them 
killed  a  pregnant  woman,  strangled  her — they  had  pistol-whipped  her, 
buried  her  for  pay,  because  her  mother-in-law  wanted  to  get  rid  of 
her.  The  three  of  them  are  awaiting  death  down  there.  Another  one 
stabbed  his  wife,  cut  her  up,  and  burned  the  house  down  to  get  rid 
of  her.  And  the  last  one,  this  is  a  man  who  was  committed  there  for 
eight  armed  robberies,  during  the  course  of  which  he  shot  a  customer 
in  the  stomach  and  killed  him,  and,  when  he  was  being  apprehended, 
shot  it  out  with  the  police  to  avoid  capture.  Now,  gentlemen,  seriously, 
I  respect  the  views  of  the  people  who  have  appeared  here  on  the  other 
side,  but  our  concern  is  law  enforcement,  and  I'd  like  to  point  this 
out  to  you — the  people  who  are  speaking  on  our  side  of  the  case  are 
practically  without  exception  elected  officials  of  this  State  and  of  our 
counties.  We  are  concerned  for  our  constituents  and  for  our  people. 
The  people  on  the  other  side  of  the  fence,  apparently,  are  more  con- 
cerned for  the  men  who  are  now  on  condemned  row  and  who  are  going 
to  be  there  in  the  future.  And,  I  respectfully  submit  that,  as  elected 
representatives  of  the  people  of  this  State,  you  should  not  deprive  them 
of  whatever  protection  the  death  penalty  may  afford  until  they  clearly 
indicate  to  you  that  they  want  you  to  do  so.  It  is  their  lives  that 
you're  gambling  and.  indeed,  even  tojnng  with. 

Senator  Farr:  Mr.  Chairman. 

Chairman  Regan:  Senator  Farr, 

Senator  Farr:  Mr.  Weissich,  you  made  several  references  here  and 
I'd  like  to  get  them  clear.  You  made  one  reference,  I  believe,  to  the 
British  Koyal  Commission.  I'd  like  to  ask  you  if  you  were  familiar 
with  tlie  statement  of  Sir  Ernest  Gowers,  who  served  as  chairman  of 
the  Royal  Commission  in  the  United  Kingdom  in  1949. 

Mr.  Weissich:  No,  I'm  not.  I'm  not  familiar  with  it,  sir.  I  never 
heard  of  him. 

Senator  Farr:  You  referred  to  Dr.  Thorsten  Sellin.  Are  you  ac- 
quainted with  his  report  to  the  American  Law  Institute  in  which  he 
said  that  he  felt  the  presence  or  the  absence  of  the  death  penalt.y — 
from  everything  that  they  had  studied — was  not  a  deterrent.  Are  you 
acquainted  with  that  statement? 

Mr.  Weissich:  Certainly  not.  I'd  like  to  see  it.  Does  he  say  that  from 
his  statistics,  or  is  he  expressing  his  own  opinion? 

Senator  Farr:  This  is  a  report  of  the  American  Law  Institute,  and 
he  said  "we" — it's  here.  I  don't  Avant  to  read  tlie  thing,  but  it's  here 
for  your  examination. 

Mr.  Weissich:  Well,  I've  hoard  so  many  connieting  reports  about 
what  tliat  pamphlet  i-ontains  that  I'd  like  to  find  out. 
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Senator  Farr:  Well,  it's  here,  and  for  you  to  examine. 

Mr.  Weissich:  I'll  borrow  it  from  j^ou  later,  Senator. 

Senator  Farr:  Yes. 

Chairman  Regan:  Further  questions? 

Senator  Farr:  I  have  one  further  question.  Do  you  know  of  any 
case  in  California  where  any  person  who  is  a  lifer,  who's  in  prison 
for  life,  committed  assault,  was  prosecuted  under  Section  4500,  and 
was  executed? 

Mr.  Weissich:  I  don't  know.  I've  heard  statements  both  ways,  but 
I  don't  have  any  information  that  I  would  care  to  state  as  being 
accurate.  I  don't  know  the  answer  to  that. 

Senator  Farr:  And  lastly,  Mr.  Weissich,  you  referred  to  a  number 
of  cases  of  people  who  are  on  death  row.  In  your  own  experience  as 
district  attorney  of  Marin  County,  are  there  not  people  in  the  gen- 
eral prison  population  whose  offenses  are  similar  to  those  of  the  people 
on  death  row?  In  other  words,  their  offenses  are  as  revolting  and  as 
atrocious  as  those  on  death  row.  Is  that  correct? 

Mr.  Weissich:  Well  I  heard  Warden  Duffy  make  that  statement 
this  morning,  but  I  can  only  say  that  the  judges  and  juries  that  con- 
victed those  people  apparently  did  not  think  that  their  offenses  were 
as  aggravated  or  sufficiently  aggravated  to  carry  the  death  penalty. 
Now,  maybe  those  judges  and  juries  were  wrong,  but  I  would  hardly 
be  presumptuous  enough  to  say  so. 

Chairman  Regan:  Senator  Beard.  • 

Senator  Beard:  Mr.  Weissich,  you  referred  to  the  Chilean  incident 
and  quoted  from  some  testimony  under  oath.  Was  that  part  of  the 
transcript  of  the  trial? 

Mr.  Weissich:  Yes,  according  to  Tom  Lynch  it  is.  I  wasn't  present. 

Senator  Beard:  Were  these  two  principals  who  withdrew  from  the 
conspiracy  charged  with  any  crime  at  the  time — if  you  know? 

Mr.  Weissich:  This  I  don't  know. 

Senator  Beard:  Isn't  it  entirely  possible  that  they  were  attempting 
to  get  out  of  a  first-degree  charge  themselves  by  saying  that  they  with- 
drew from  the  conspiracy  at  that  particular  time? 

Mr.  Weissich:  Are  you  suggesting  that  the  District  Attorney  would 
suborn  perjury? 

Senator  Beard:  I  am  not  suggesting  that,  please,  Mr.  Weissich.  I  am 
suggesting  that  it  is  to  the  interest  of  these  two  principals  to  state 
that  they  withdrew  from  the  conspiracy  for  this  reason — because  they 
did  not  want  to  face  the  death  penalty. 

Mr.  Weissich:  Nobody  was  charged  M'ith  a  death  penalty  offense 
in  this  case.  The  death  penalty  offense  was  not  committed — as  I  under- 
stand the  case — because  it  was  pointed  out  to  those  who  were  planning 
to  do  it  that  it  was  a  death  penalty  offense  and  they  wanted  nothing 
to  do  with  it.  They  didn't  want  to  apply  the  Chilean  technique 
in  San  Francisco,  apparently. 

Senator  Beard:  In  other  words,  the  offense  never  was  entered  into, 
and  the  Chilean  himself  was  not  being  prosecuted  for  first-degree 
murder  ? 

Mr.  Weissich:  No,  the  capital  offense  was  never  entered  into,  but 
a  non-capital  offense  was,  and  a  doctor  was  robbed.  But,  they  avoided 
the  commission  of  an  offense  which  would  possibly  subject  them  to 
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the  death  penalty.  Now,  I  did  not  try  tliis  ease.  I  only  read  from  the 
transcript.  I'll  be  glad  to  show  you  this  doeinuent  if  you  would  like 
to  see  it,  and  then  you'll  know  as  much  about  it  as  I  do. 

Senator  Beard:  I  would  like  to  see  it. 

Chairman  Regan:  Senator  Eattigau. 

Senator  Rattigan:  Mr.  Weissich,  did  I  understand  you  to  say  that 
the  British  Ixoyal  Commission  found,  or  stated  in  the  report  to  which 
you  referred,  that  there  was  no  substantial  evidence  either  way  to  indi- 
cate tliat  the  death  penalty  was  a  deterrent? 

Mr.  Weissich:  No,  quite  the  contrary.  They  could  find  nothing  from 
the  statistics  which  would  indicate  that  it  either  was  or  was  not  a 
deterrent.  But  they  did  find  evidence  to  indicate  that  it  was  a  deterrent. 
I  can  read  their  final  conclusion  to  you,  if  you'd  like. 

Senator  Rattigan:  AVould  you  just  start  it  off? 

Mr.  Weissich:  Yes.  "We  recognize  that  it  is  impossible  to  arrive 
confidently  at  firm  conclusions  about  the  deterrent  ett'ect  of  the  death 
penalty  or  indeed  of  any  form  of  punishment.  The  general  conclusion 
that  we  reach  after  careful  review  of  all  the  evidence  we  have  been 
able  to  obtain  as  to  the  deterrent  effect  of  capital  punishment  may 
be  stated  as  follows.  Prima  facie,  the  penalty  of  death  is  likely  to 
have  a  stronger  effect  as  a  deterrent  to  normal  human  beings  than 
any  other  form  of  punishment,  and  there  is  some  evidence,  though 
no  convincing  statistical  evidence,  that  this  is,  in  fact,  so.  But  this 
effect  does  not  operate  universally  or  uniformly,  and  there  are  many 
offenders  on  whom  it  is  limited  and  may  often  be  negligible.  It  is, 
accordingly,  important  to  view  this  question  in  a  just  perspective 
and  not  to  base  a  penal  policy  in  relation  to  murder  on  exaggerated 
estimates  of  the  uniquely  deterrent  force  of  the  death  penalty."  The 
Royal  Commission  then  recommended  that  England  adopt  the  kind  of 
law  that  we  have  here  in  California  so  that  they  could  distinguish 
between  different  kinds  of  murder.  You  see  in  England,  they  had 
no  first-degree,  no  second-degree.  All  murder  carried  the  mandator^'- 
death  penalty,  and  the  British  Royal  Commission  felt  that  there  should 
be  something  in  the  law  which  permitted  the  courts  to  separate  the 
nnirdci-ers  who  sliould  be  executed  from  those  wlio  should  not. 

Senator  Rattigan:  In  your  opinion,  is  the  paragraph  you  just  read 
eviilcucc  that  the  existence  of  the  death  penalty  is  a  deterrent? 

Mr.  Weissich:  I  think  it's  the  best  evidence  there  is. 

Senator  Rattigan:  You  referred  to  a  report  of  a  State  Bar  Com- 
mittee which  I'ound,  I  understand  from  you,  that  there  is  no  way 
of  determining  wliether  or  not  the  death  penalty  is  a  deterrent. 

Mr.  Weissich:  Not  from  numbers.  You  can  determine  it  from  per- 
sonal ('X]i('rieii('('s — cases  Aviiorein  you  know  of  your  own  knowledge 
that    i1    has  (K'tcri-ed. 

Senator  Rattigan:  lUi  talking  now  about  tiie  State  Bar  Committee 
Ivcport. 

Mr.  Weissich:  The  State  Bar  Connnittee  reports:  "There  is  no  way 
of  determining  how  many  prospective  murderers  have  in  fact  been 
deterred  from  committing  murder  because  of  the  consequences  they 
face.  If  the  death  ]ienal1y  serves  to  deter  but  a  few,  then  it  is  worth- 
while." A}i(l  they  say  on  the  iireceding  ]iage  that  the  statistics  are 
inconclusive,  but  that  a  reasonably  affirmative  .showing  in  favor  of  the 
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death  penalty  can  be  made  by  reference  to  such  common  sense  consid- 
erations as  the  following — they  then  go  into  the  fact  that  practically 
all  law  enforcement  officers,  trial  judges,  probation  officers  agree  that 
there  are  certain  kinds  and  types  of  crimes  and  criminals  in  which 
the  death  penalty  is  a  deterrent.  They  go  into  such  arguments  as  the 
to}'-  gun  situation  that  you've  heard  so  much  about. 

Senator  Eattigan:  Do  you  consider  the  paragraph  or  the  portion 
you  just  read  from  the  State  Bar  Committee  Report  an  authority 
for  the  contention  that  the  death  penalty  is  a  deterrent? 

Mr.  Weissich:  Well,  only  to  this  extent — if  the  lawyers  of  California 
are  in  strong  agreement  that  it  does  serve  as  a  deterrent  in  some  cases, 
I  would  say  that  the  opinions  of  lawyers  are  probably  more  worthy 
of  credence  than,  let  us  say,  the  opinions  of  college  professors  or, 
perhaps,  even  ministers. 

Sena.tor  Rattig^an :  Is  there  anything  in  the  quotation  you  just  read 
to  indicate  that  the  lawyers  of  California  are  in  strong  agreement 
on  this  subject? 

Mr.  Weissich:  No,  I'm  telling  you  that  this  report  was  adopted 
by  a — well  I  think  there  were  half  a  dozen  dissenting  votes.  Charles 
Gary,  who  I  believe  is  in  the  audience,  was  present.  lie  argued  against 
the  report,  and  he  was  very  emphatically  and  loudly  shouted  dowii 
and  overruled. 

Senator  Rattig^an:  You  are  now  citing  as  evidence  what  you  con- 
sider to  be  the  opinion  of  the  lawyers  of  California  as  evidenced  by 
that  action  taken  at  that  time. 

Mr.  Weissich:   That's  a  fair  statement. 

Senator  Rattigan:  Is  there  anything  in  your  experience  with  the 
5?-oung  man  who  started  out  at  age  17  and  committed  this  succession 
of  assaults  you  described  to  support  the  theory  that  the  existence  of 
the  death  penalty  is  a  deterrent  to  such  crime? 

Mr.  Weissich:  It  most  certainly  is  not  a  deterrent  in  his  case,  but 
when  and  if  it  is  applied,  it  will  be  a  very  effective  therapy  for  that 
j^oung  man. 

Senator  Ra.ttigan :  And  the  gentleman  from  Mendocino  County  who 
was  somewhere  along  the  way  commuted  by  the  Governor  in  October — 
is  there  anything,  in  your  knowledge  of  this  case,  which  supports  the 
contention  that  the  death  penalty  is  a  deterrent  to  such  crimes? 

Mr.  Weissich:  Certainly  it  is  not,  but  again,  in  his  case,  it  will  stop 
him  from  committting  further  crimes  in  the  future.  I'm  ready  to 
concede,  Senator,  that  you  can  go  up  to  death  row  right  now  and  ask 
everybody  up  there  if  they  were  deterred  by  fear  of  the  death  penalty, 
and  they'll  all  say  no.  And  I  believe  them. 

Senator  Rattig-an:  I'm  only  trying  to  get  at  the  specific  evidence 
that  you  are  relying  upon  as  given  in  your  statement. 

Mr.  Weissich :  These  two  cases  I  am  relying  on,  not  to  show  that  the 
death  penalty  is  a  deterrent  in  all  cases,  but  to  show  that  the  death 
penalty  is  needed  in  some  cases  to  stop  criminals  from  continuing  their 
criminal  careers  and  to  deter  them  as  individuals. 

Senator  Rattigan:  Well,  then  you  are  supporting  the  continuation 
of  the  death  penalty  on  the  ground  of  the  value  of  extermination  as 
well  as  its  value  as  a  deterrent. 
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Mr.  Weissich :  Certainly  not,  certainly  not.  I  am  supporting  it — you 
can  use  the  word  extermination  if  you  like — I  prefer  the  one  used  by 
most  people  in  polite  discussions,  the  term  deterrent. 

Senator  Rattigan :  All  right. 

Chairman  Regan :  Senator  Fisher — Senator  McAteer. 

Senator  McAteer:  Point  of  order,  Mr.  Chairman.  You've  said  on 
several  occasions  during  the  day  that  this  meeting  was  going  to  termi- 
nate at  midnight.  You  said  .you  were  going  to  drop  your  gavel  at  that 
particular  time.  The  proponents  of  this  particular  measure  have  had 
over  seven  hours.  We  have  heard  from  two  witnesses  of  the  opposition 
here.  By  the  unique  use  of  a  filibuster  here  for  the  last  hour  and  15 
minutes,  it  looks  now  as  if  the  eight  remaining  people  who  were  going 
to  speak  for  Mr.  Coakley  have  been  withered  down  to  62  minutes  of 
testiiiioiiy.  So  I  suggest,  Mr.  Chairman,  that  we  allow  each  of  these 
eight  to  speak,  and  then  we  eliminate  the  cross  examination,  because 
the  seven  hours  were  previously  occupied  by  the  proponents.  If  you're 
going  to  terminate  this  meeting  at  midnight,  it  seems  only  fair  and  just 
that  the  opposition  to  this  particular  bill  be  given  their  day  in  court. 

Chairman  Regan:  Let's  proceed  until  midnight,  and  we'll  see  what 
progress  we  've  made. 

Senator  Fisher:  Mr.  AVeissich. 

Mr.  Weissich :  I  thought  I  was  off  the  hook  here.  Senator. 

Senator  Fisher:  Not  quite.  Mr.  Weissich,  I  understand  from  your 
testimony  that  you  feel  in  the  case  of  Mr.  Lonnie  Connors,  that's  the 
man  from  ]\Iendocino  County — 

Mr.  Weissich :  Alameda  County — 

Senator  Fisher: — Alameda  County— you  say  that  for  all  the  skills, 
the  psychiatry  and  so  forth,  we  still  haven't  made  an  absolute  determi- 
nation— that  all  the  skills  of  society  bearing  on  that  man  have  not 
made  or  did  not  make  a  proper  determination  of  whether  he  was  safe 
to  return  to  society  or  not.  Is  that  correct  ? 

Mr.  Weissich:  That's  fairly  obvious,  I  think. 

Senator  Fisher:  And  would  you  say  that  the  skills  of  science  and 
psychiatry  and  of  penology  are  any  less  skillful  than  the  skills  which 
you  and  I  use  in  court  to  defend  criminals  ? 

Mr.  Weissich:  Well,  now.  Senator,  it's  like  trying  to  compare  sugar 
with  salt.  A  skill  in  psychiatry  is — you  can't  compare  it. 

Senator  Fisher:  All  I'm  seeking 'from  you,  j\Ir.  AVeissich,  is  a  con- 
cession that  there  is  no  certitude  in  any  of  the  things  that  we  're  talking 
about,  including  the  certitude  that  the  judgment  of  the  court  is  correct, 

Mr.  Weissich:  There  is  no  certitude  in  anything  in  life  which  depends 
upon  human  judgment.  But  here  we  are  toying  or  gambling  with  the 
lives  of  innocent  people,  and  I  don't  like  to  use  them  as  pawns  in  a 
chess  game  or  to  .satisfy  the  curiosity  of  people  who  want  to  see  if  their 
theories  are  going  to  work. 

Senator  Fisher:  Now,  if  somc])ody  had  gone  to  the  gas  chamber  who 
was  innocent,  and  wasn't  proved  innocent  because  nobody  was  inter- 
ested in  doing  so  after  he  was  dead,  he  would  in  fact  have  been  a  pawn 
in  the  game,  wouldn  't  he  ? 

Mr.  Weissich:  If  that  has  happened  he  lias  been  a  pawn  in  the  game. 
But  I  think,  before  you  place  too  much  weight  upon  this  assumption 
or  hypothesis,  you  should  try  to  find  out  whether  it  ever  has  happened. 
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Apparently  with  all  of  the  digging  and  all  of  the  scraping  that  our 
very  well-supplied  opponents  have  had,  they've  been  unable  to  dig  up 
a  case. 

Senator  Fisher:  One  of  the  opponents  on  this  panel,  as  a  matter  of 
fact,  one  of  the  Senators  here,  has  a  case  that  he  knows  of  wherein 
there  was  a  deathbed  confession  by  somebody  else  after  a  man  had 
been  hanged. 

Mr.  Weissich:  Well,  do  you  know  that  in  the  Black  Dahlia  case  in 
Los  Angeles,  13  different  people  have  confessed  to  the  murder,  and 
they've  all  been  false  confessions — easily  demonstrated.  This  isn't  at  all 
uncommon,  for  people  to  make  a  false  confession  of  a  crime. 

Senator  Fisher:  So,  you're  assuming  that  all  confessions  may  be 
false. 

Mr.  Weissich:  That's  an  assumption  that  every  policeman  and  every 
prosecutor  must  work  on  in  his  daily  work.  Whenever  a  person  con- 
fesses, the  first  thing  you  have  to  find  out  is  whether  the  fellow  is 
confessing  to  something  he  knows  something  al)out.  Some  of  them  don 't. 

Senator  Fisher :  As  a  matter  of  fact,  Mr.  Weissich,  as  I  understand 
your  testimony,  you  are  putting  the  main  burden  of  your  argument 
on  the  protection  and  deterrent  effect  of  capital  punishment  rather 
than  on  the  retribution  theory  discussed  at  length  by  Mr.  Gustafson.  Is" 
that  correct? 

Mr.  Weissich:  I  disagree  completely  with  Mr.  Gustafson 's  retribu- 
tion theory.  He's  a  very  good  friend  of  mine.  I  respect  him,  but  I 
frankly  can  find  very  little  weight  to  his  argument.  I  place  my  opinion 
on,  first  and  foremost,  deterrent — that  is,  does  it  serve  to  protect  so- 
ciety? If  it  does,  then  it  is  our  duty  to  use  it.  Secondly,  this  is 
a  democracy  and  our  people  may  want  it — which  they  apparently  do, 
as  is  demonstrated  to  any  district  attorney  who's  ever  picked  a  jury 
in  a  capital  case  or  by  any  poll  that  you  can  mention.  It's  also  demon- 
strated by  the  fear  of  our  opponents  to  let  this  thing  go  on  the  ballot. 
We'd  very  much  welcome  that.  But  this  is  a  democracy  and  the  law 
should  express  the  will  of  the  people.  I  'm  a  Kepublican,  but  I  '11  agree 
with  the  Democrats  to  that  extent. 

Senator  Fisher :  Thank  you. 

Chairman  Regan :  Further  questions  ? 

Senator  Fisher:  Mr.  Weissich,  I'd  like  to  ask  you  now — as  to  the 
weapons  which  you  have  shown  us  tonight — if  any  of  those  was  used 
by  someone  incarcerated  for  life  for  first-degree  murder. 

Mr.  Weissich:  No.  I  don't  contend  that  we  need  the  death  penalty 
in  prison  to  protect  us  against  first-degree  murderers  only.  I  agree  with 
what  Warden  Rigg  said  this  morning.  Most  of  our  troublemakers  are 
the  young  punks  who  are  in  there  for  armed  robberies  or  other  crimes. 
But  we  still  need  it  to  protect  our  prison  employees  and  inmates  against 
assaults  with  weapons  like  these.  There's  nothing  else  to  deter  these 
people. 

Senator  Fisher:  All  I  wanted  to  make  sure  of  was  that  you  weren't 
giving  us  a  demonstration  of  those  weapons  to  show  the  depravity  of 
the  first-degree  murderer  who  had  not  been  executed. 

Mr.  Weissich :  Yon  '11  find  that  people  like  Stephen  Nash  are  not  per- 
mitted to  run  around  with  weapons  like  that  prior  to  their  executions, 
but  I'd  hate  to  walk  through  the  big  yard  at  San  Quentin  if  a  man 
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like  Stephen  Nash  had  free  run  of  the  yard  and  free  access  to  this 
type  of  equipment. 

Senator  Fisher:  Would  you  saj'  then  in  the  case  of  Stephen  Nash 
that,  in  fact,  tliey  have  some  methods  of  segre^rating  the  more  dangerous 
psychopaths  from  those  who  are  less  dangerous? 

Mr.  Weissich:  Well,  let's  put  it  this  way.  I've  worked  at  the  prison 
as  a  defense  attorney,  first  for  about  three  years.  Incidentally,  then,  I 
didn't  believe  in  capital  punisliment.  Later,  I  worked  10  years  as  a 
prosecutor,  and  I  think  I  can  claim  to  be  somewhat  intimately  ac- 
quainted. We  found  that  most  of  our  violent  assaults  took  place  within 
tlie  so-called  segregation  unit,  when  they  had  one  at  San  Quentin. 
There  is  no  such  thing  as  isolation,  or  true  segregation,  that  I  know  of 
in  San  Quentin  or  in  Folsom.  They  have  what  they  call  segregation  or 
isolation  units,  but  they  simply  mean  tliat  a  man  stays  in  his  cell  most 
of  the  day.  He  does  get  out.  and  they  can  get  into  trouble  and  they  do 
get  into  trouble.  I  had  another  weapon  I  could 've  brought.  It's  a  bar 
about  that  long  (18  inches).  A  lifer  in  the  segregation  unit  pulled  it 
off  the  stair  railings,  hit  another  convict  with  it  twice,  and  killed 
him.  The  man  was  convicted  and  sentenced  to  death.  This  happened 
ill  tlie  segregation  unit,  under  full  supervision. 

Senator  Fislier:  Now,  then,  some  considerable  testimony  has  been  had 
as  to  the  conclusions  which  ]\Ir.  Sellin  has  or  has  not  come  to,  and  you 
read  us  some  testimony  before  the  Royal  Commission  some  j'ears  ago. 

Mr.  Weissich:  Yes. 

Senator  Fisher:  Do  I  understand  your  testimony  further  to  be  that 
you  have  not  read  his  latest  report  nor  the  conclusions  which  he  has 
in  tliat  report? 

Mr.  Weissich:  No,  I  have  not  read  it.  Perhaps  he  has  changed  his 
mind,  too,  in  the  last  few  years.  I  did  hear  enough  about  statistics  here 
this  morning,  though,  when  the  statisticians  started  arguing  with  one 
another,  to  make  me  believe  that — they're  not  reliable.  You  can  play 
with  statistics.  You  know,  some  people  can  prove  that  two  and  two 
equals  five  and  demonstrate  it  mathematically,  but  that  doesn't  con- 
vince mo,  bei-ause  I  know  it  isn't  so. 

Senator  Fisher:  So  you  have  no  statistics  that  you  bring  to  bear  on 
this  subject  at  all? 

Mr.  Weissich:  No,  I  have  no  statistics  and  none  are  possible  to  have. 

Senator  Fisher:  There's  been  considerable  testimony  relating  to  eight 
or  nine  states  Avhich  once  abolished  capital  punishment  and  have  re- 
imposed  it.  Those  states  include  Arizona,  Colorado,  Iowa,  Kansas,  Mis- 
souri, Oregon,  South  Dakota,  Tennessee,  and  Wasliington,  all  of  whom 
had  abolished  capital  punishment  only  for  a  period  of  two  to  four  years, 
except  South  Dakota  and  Kansas — Kansas  having  abolished  between 
in07  and  19:^5  when  it  was  reimposed,  under  your  testimony,  because 
of  the  bringing  of  prospective  victims  across  the  state  line. 

Mr.  Weissich:  That's  what  the  Attorney  General  of  Kansas  said. 
I'm  relying  on  liim. 

Senator  Fisher:  Do  you  have  any  statistics  that  would  indicate 
wlicihcr  or  not  llie  death  rate  Avent  up  or  down  or  remained  rouglily 
the  same  in  years  immediately  .succeeding  1035? 

Mr.  Weissich:  T  don't  and  neither  does  anybody  else.  That's  the  point 
I  'm  trvin<r  to  make. 
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Senator  Fisher :  So  that  the  Attorney  General  that  you  quoted  may 
or  may  not  have  been  right  as  to  what  would  happen  when  they  abol- 
ished or  returned  capital  punishment. 

Mr.  Weissich:  I  assume,  Senator,  that  the  Attorney  General  of 
Kansas  knew  what  he  was  talking  about,  and  that  they  did  have  a 
series  of  eases  in  which  criminals  from  surrounding  states  brought 
their  victims  to  Kansas  and  murdered  them. 

Senator  Fisher :  So  that,  as  to  Kansas,  all  you  have  to  offer  is  what 
the  Attorney  General  anticipated  would  happen,  but  you  can't  tell  us 
what  did  happen. 

Mr.  Weissich:  No,  I'm  only  telling  you  what  the  Attorney  General 
said  did  happen  when  they  abolished  the  death  penalty.  I  don't  know 
what  happened  when  they  brought  it  back  in,  but  I  think  it's  a  fair 
inference. 

Senator  Fisher:  You  can't  bring  us  up  to  date  from  1935,  as  to  what 
did  happen  when  they  reimposed  capital  punishment  ? 

Mr.  Weissich:  I  can't,  neither  can  I  presume  that  this  sort  of  thing 
stopped.  California  is  a  great  tourist  attraction,  but  I  hope  we  don't, 
as  part  of  our  Chamber  of  Commerce,  offer  them  this  attraction  that 
Kansas  found  so  unsatisfactory. 

(TAPE  INAUDIBLE) 

*  *  #  «  * 

Senator  Cobey:  There  are  no  statistics  on  this  subject  that  would  be 
of  any  meaningful  value  to  you?  • 

Mr.  Weissich:  That's  what  the  Royal  Commission  said.  I'm  taking 
their  word  for  it. 

Senator  Cobey :  I  understand  that  now,  in  California,  we  are  keeping 
a  record  of  our  rate  of  first-degree  murder. 

Mr.  Weissich :  That 's  news  to  me.  Of  first-degree  murder  ? 

Senator  Cobey :  Yes,  of  first-degree  murders.  Now,  if  we  should  start 
a  moratorium  on  the  death  penalty  and  that  lasted,  for  example,  for 
10  years  and,  in  that  10-year  period,  there  was  no  significant  increase 
in  the  rate  of  first-degree  murders,  would  that  have  any  meaning  to  you 
Avith  respect  to  whether  or  not  capital  punishment  was  or  was  not  an 
effective  deterrent  of  first-degree  murder? 

Mr.  Weissich:  Let  me  first  say  this.  In  the  first  place,  you  have  to 
depend  upon  the  accuracy  and  integrity  of  the  statisticians,  and  this  I 
am  unwilling  to  do.  Secondly,  I  would  have  to  know  what  you  m.ean  by 
a  significant  increase  in  the  murder  rate.  To  me,  one  person  being 
killed,  one  innocent  person  being  killed,  is  not  worth  sparing  the  lives 
of  that  list  of  21  people — if  you  can  call  them  that — that  I  read  to  you. 

Senator  Cobey:  You  don't  subscribe  to  this  moral  principle  of 
equality  as  between  persons,  regardless  of  the  type  of  life  they  live. 

Mr.  Weissich:  No,  I  subscribe  to  the  principle  that  is  set  forth  by 
St.  Thomas  Aquinas  in  that  book  that  was  written  by  an  Anglican 
bishop,  namely,  that  if  a  human  being  does  not  conduct  himself  as  a 
human  being,  he  loses  his  right  to  be  treated  as  a  human  being.  This  is 
the  traditional  position  of  all  of  our  Christian  churches  and,  as  he 
points  out,  if  by  killing  an  evil  doer,  a  malefactor,  it  serves  some  good 
purpose,  then  it  is  right  to  do  so.  And  I  say  to  you,  gentlemen,  that  it 
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is  your  duty  to  do  so  if  you  believe  that  it  will  save  the  lives  of  a  few  of 
our  law-abiding  citizens. 

Senator  Cobey:  Well,  you  and  I  happen  both  to  be  Episcopalians 
and,  referring  to  the  Episcopal  Church  in  California,  it's  my  under- 
standing that  certainly  the  Episcopal  Diocese  of  California  has  taken  a 
firm  and  flat  and  unequivocal  position  against  capital  punishment. 

Mr.  Weissich:  I've  discussed  this  with  Bishop  Rike. 

Senator  Cobey:  Yes,  well  I  was  referring  to  the  testimony  that  was 
given  b}^  his  assistant  this  afternoon.  I  happen  to  come  from  the  mis- 
sionary district  of  San  Joaquin,  and  I  will  inform  you  that  they  also 
took  the  same  action.  I've  been  so  informed  by  Bishop  Walter. 

Mr.  Weissich:  I  agree  with  them  in  principle. 

Senator  Grunsky:  Mr.  Chairman. 

Chairman  Regan:  Senator  Grunsky. 

Senator  Grunsky:  On  that  point,  may  I  make  a  very  brief  observa- 
tion— that  they  have  made  their  recommendations  because  tiiey've  been 
sold  a  bill  of  goods  entirely  consistent  with  what  this  witness  has 
stated — that  it  is  not  a  deterrent.  That  is  the  basis  of  the  whole  dis- 
agreement. Am  I  not  correct? 

Mr.  Weissich:  They've  been  brainwashed  by  these  phony  statistics 
like  a  lot  of  other  people  have. 

Senator  Cobey:  I  have  no  further  questions. 

Senator  Shaw :  Well,  may  I  ask  a  question  ? 

Chairman  Regan:  Senator  Shaw. 

Senator  Shaw:  If  I  understood,  you  found  great  significance  in  the 
fact  that  in  Michigan,  while  it  was  only  point-so-many-percent  different 
— and  they  were  higher — there  Avere  still  a  lot  of  lives  lost  there.  Is 
that  right  ? 

Mr.  Weissich:  No,  I'm  trying  to  point  out  to  you,  Senator,  that  it's 
easy  for  a  statistician  to  stand  up  here  and  say,  as  one  did  this  morn- 
ing, "It's  only  a  difference  of  one-tenth  of  one  percent."  But,  when 
you  translate  that  into  human  lives,  then  you  get  a  lot  of  dead  people. 
I  don't  want  them  to  be  killed,  j^ou  see? 

Senator  Grunsky:  How  about  the  states  where  they've  had  abolition, 
and  since  abolition  there  are  fewer  cases? 

Mr.  Weissich:  What  does  that  prove? 

Senator  Grunsky:  Well,  take  your  reasoning:  It's  a  deterrent  to 
abolishment. 

Mr.  Weissich :  No,  now  wait.  First  of  all,  there  is  no  way  to  tell.  The 
Britisli  Royal  Commission  points  that  out  in  these  cases. 

Senator  Grunsky:  Just  a  moment  ago  you  placed  great  value  on 
these  lives.  You  said  it's  of  small  percentage,  but  it  amounts  to  many 
lives.  See?  Why  doesn't  it  cut  both  ways? 

Mr.  Weissich:  The  homieide  rate  fluctuates — are  you  trying  to  say 
that  5'^ou're  going  to  save  lives  by  abolishing  the  death  penalty?  You'll 
save  the  ones  tliat  we'd  otherwise  execute. 

Senator  Grunsky:  I'm  just  trying  to  tell  you  that  you  shouldn't 
just  l;iko  one  state  where  it  happens  to  be  a  little  above. 

Mr.  Weissich:  Michigan  may  have  a  lower  crime  rate  this  year.  I'm 
only  trying  to  show  a'OU  that  these  numbers,  if  yon  translate  them 
into  human  lives — you  talk  about  the  sanctity  of  the  individual  human 
being — these  small  differences  amount  to  an  awful  lot  of  dead,  innocent 
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people.  The  point  is  this :  If  you  abolish  capital  punishment  here  and 
you're  wrong,  if  these  well-intentioned  people  are  wrong-  and  we're 
right,  and  the  homicide  rate,  because  of  that,  goes  up  just  one-tenth  of 
one  point,  it's  going  to  result  in  the  deaths  of  20,  50,  100  people. 

Senator  Shaw:  But  maybe  the  experience  has  been  that  it  has  gone 
down,  except  in  Michigan. 

Mr.  Weissich:  But,  you  see,  that's  what  I'm  trying  to  point  out. 
The  statistics  are  always  used  to  attempt  to  prove  that  point,  but  the 
statisticians  themselves — Sellin — will  tell  you — unless  he's  changed  his 
mind  in  the  last  five  years — that  his  statistics  don't  prove  any  such 
thing.  He  says  there  are  so  many  factors  that  influence  the  homicide 
rate  that  you  can't  draw  any  valid  conclusions  from  the  statistics. 

Chairman  Regan:  Senator  Beard. 

Senator  Beard:  Well,  I  would  like  to  return  to  Mr.  Weissich  this 
memorandum.  I  think  that  the  conclusion  is  inescapable — that  the  two 
witnesses  who  could  have  been  charged  with  greater  offenses  were  per- 
mitted ' '  to  cop  out ' '  to,  or  to  plead  to,  lesser  offenses  for  turning  state 's 
evidence.  Any  defense  attorney  would  be  permitted  to  challenge  these 
two  witnesses  for  bias  and  prejudice  on  the  grounds  that  they  were 
given  a  lesser  charge  to  turn  state's  evidence,  and  that  the  testimony 
relative  to  the  deterrent  effect  of  the  death  penalty  would  be  seriously" 
open  to  doubt. 

Mr.  Weissich:  I'd  only  like  to  point  out  to  the  Senator  that  part  of 
this  testimony  was  given  by  a  defendant,  and  not  by  a  state's  witness. 
Did  you  see  that  on  page  4?  That  man  didn*'t  turn  state's  evidence,  I 
take  it. 

Senator  Beard:  That  is  true,  but  the  two  who  corroborated  his  testi- 
mony did. 

Mr.  Weissich:  So  you  conclude  that  they're  not  telling  the  truth,  but 
that  the  defendant  is  ?  If  you  '11  make  that  concession  that 's  fine 

Senator  Beard:  Well,  I  don't  want  to  go  into  corroboration,  because 
I  think  you,  as  an  attorny,  know  that  they  are  entitled  to  be  challenged 
on  the  basis  of  bias  and  prejudice  because  they  were  given  a  lesser 
offense  to  turn  state's  evidence. 

Mr.  Weissich :  You  mean  the  district  attorney  said,  ' '  If  you  '11  testify 
that  you  didn't  do  this  because  of  the  death  penalty,  we'll  give  you  a 
break  ? "  I  wouldn  't  like  to  accuse  Tom  Lynch 's  office  of  that. 

Senator  Beard :  I  am  not  stating  that.  I  'm  just  stating  that  they  did 
not  get  charged. 

Chairman  Regan :  Any  further  questions  ?  Thank  you,  Mr.  Weissich. 

Mr.  Weissich:     Thank  you.  Senator. 

Mr.  Coakley:  Next  witness,  Mr.  Peter  Pitchess,  the  Sheriff  of  Los 
Angeles  County,  which,  incidental!}",  is  the  largest  sheriff's  office  in  the 
world.  Mr.  Pitchess  is  a  lawyer,  a  graduate  of  the  University  of  Utah, 
where  he  received  his  bachelor's  degree — and  an  L.L.B.  from  the  Uni- 
versity of  Utah  Law  School.  He  spent  12  years  in  the  F.B.I.,  nine 
years  of  which  he  served  as  Supervisor  of  Criminal  Activities  in  the 
Southern  California  area.  Then  he  was  appointed  by  Sheriff  Biscailuz 
as  undersheriff  and  served  in  that  capacity  for  five  years.  Upon  Mr. 
Biscailuz'  retirement,  he  became  sheriff  and  was  elected  to  that  office. 
Mr,  Pitchess. 
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Mr.  Pitchess:  Mr.  Chairman  and  members  of  the  committee,  it's 
a  privilepre  for  me  to  appear  before  yon.  I'm  appearing  on  my  own 
behalf  and,  primarily,  on  behalf  of  the  men  of  my  department,  the  men 
in  law  enforcement  whom  I  have  the  privilef!:e  of  representin<^  and 
with  whom  I  have  served  rather  closely.  I  Avill  begin  as  qnickly  as 
possible.  I'll  try  to  eliminate  any  repetitions  material  and  get  to  the 
point.  I  have  about  a  single  point  that  I  wish  to  emphasize  here.  Capital 
punishment  is  a  deterrent  to  murder.  The  threat  of  its  infliction  has 
deterred  many,  many  persons  from  committing  capital  offenses.  On  the 
other  hand,  it's  well  established  that  the  death  penalty  will  never 
deter,  nor  was  it  ever  intended  to  deter,  homicides  committed  by  psy- 
chopaths or  killings  that  result  from  a  sudden  quarrel  or  in  the  heat  of 
passion.  The  death  penalty  is  a  most  effective  deterrent  to  the  kind 
of  killings  that  fall  into  the  group  of  wilful,  deliberate  and  premedi- 
tated killings — murder.  This  is  the  murderer  who  kills  a  fellow  mem- 
ber of  society,  not  by  accident  or  negligence,  but  with  a  purpose  to 
effect  death  or  to  defend  himself  in  connection  with  an  attempt  to 
commit  another  crime,  such  as  robbery,  or  to  shield  himself  from  ac- 
cusation by  a  person  whom  he  ha.s  offended  or  abused.  Those  who 
favor  abolition  of  capital  punishment  cite  statistics  indicating  that 
human  beings  are  killed  in  spite  of  the  allegation  of  the  deterrent 
quality  of  the  death  penalty.  This  argument,  I  believe,  is  fallacious 
for  two  reasons.  First,  there  are  no  valid  criminal  statistics  that  sep- 
arate wilful,  premeditated  killings  from  other  types,  such  as  justifiable, 
excusable,  sudden  quarrel,  heat  of  passion  and  so  forth.  A  review  of  sta- 
tistical data  in  this  matter  reveals  a  lumping  together  of  all  such 
killings  as  homicides,  erroneously  referred  to  as  murder  rates.  To 
advance  such  an  argument  imposes  a  responsibility  to  secure  a  clear 
statistical  evaluation  of  the  death  penalty  and  its  deterrent  effect  on 
wilful,  deliberate,  premeditated  killing  of  human  beings.  Secondly,  this 
argument,  while  citing  such  invalid  statistics,  propounds  another 
premise,  that  these  homicides  occur  in  spite  of  the  presence  of  capital 
punishment.  I  submit  that  there  are  persons — exceptions — who  failed, 
for  one  reason  or  another,  to  respond  to  the  deterrence  of  the  death 
penalty.  Does  it  then  follow  that  the  principle  of  capital  punishment 
is  invalid,  that  it  does  not  deter  killings  and  should  therefore  be  abol- 
ished? Such  a  proposal  completely  ignores  the  thousands  upon  thou- 
sands of  persons  who  have  at  some  instance  contemplated  the  killing 
of  a  fellow  human  being  but  have  been  deterred  from  such  a  criminal 
act  because  of  the  ever-present  threat  of  the  infliction  of  the  death 
penalty.  The  proposal  that  "capital  punishment  is  a  failure  as  a 
deterrent  because  people  kill  in  spite  of  it"  may,  then,  if^  logical, 
be  carried  into  other  areas  of  administration  of  criminal  justice,  such 
as  imprisonment,  probation  and  parole,  just  to  cite  a  few.  There  are 
some  170,000  persons  in  detention  in  state  and  federal  prisons  and 
reformitories.  Are  we  then  to  conclude  that  the  threat  of  imprisonment 
is  a  failure  as  a  deterrent  to  crime-  Should  wc  then  close  ui)  our  jails 
and  pri.sons? 

Admittedly,  crime  is  a  very  complex  coiulition.  It's  produced  in  the 
individual  by  the  interaction  of  many  factors  as  he  seeks  adjustment 
with  his  environment.  While  in  this  process  he  finds  many  factors  that 
effectively  serve  as  deterrents  to  criminality.  But  who  will  refute  the 
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fact  that  the  threat  of  jail  or  prison  in  and  by  itself  has  deterred  many 
a  person  from  criminal  acts  and,  therefore,  properly  belongs  as  a  pro- 
tective measure  for  society.  Further,  the  granting  of  conditional  liberty 
by  our  courts  by  means  of  probation  has  long  been  hailed  as  an  im- 
portant and  effective  device  in  the  administration  of  criminal  justice. 
Yet  it  is  a  fact  that  many  hundreds  of  persons  violate  their  probation 
and  are  remanded  into  custody.  Is  it  logical  then  to  conclude  that  these 
probation  failures  invalidate  the  principles  of  probation  and,  there- 
fore, this  technique  should  be  discontinued?  Further,  the  granting  of 
conditional  liberty  by  means  of  parole  has  enabled  the  return  to  so- 
ciety of  many  criminals  who  have  been  deemed  as  rehabilitated  by  the 
proper  authorities.  Here,  again,  we  find  great  numbers  of  parolees 
who  violate  their  paroles  or  commit  other  crimes.  Are  we  then  to  con- 
clude that  the  principle  of  parole  is,  likewise,  invalid  because  of  these 
failures  and  should,  therefore,  be  removed  from  the  concepts  and  prac- 
tices of  modern  penology?  In  fact,  the  laws  that  define  criminal  acts, 
and  provide  for  the  punishment  thereof,  are  enacted  because  of  such 
acts  and  implemented  by  society  in  its  fight  for  survival — to  defend 
itself  from  attack  by  its  predatory  members.  Are  we  then  to  conclude 
that,  because  so  many  millions  of  people  yearly  violate  these  laws,  they 
are  ineffective  as  deterrents  and  should,  therefore,  be  removed  from 
society's  protective  arsenal — that  insures  its  security,  survival  and 
well-being. 

It  is  significant  to  me  that  the  federal  .government,  District  of 
Columbia,  as  well  as  the  number  of  states  that  have  been  mentioned 
here,  retained  capital  punishment,  and  I'm  going  to  omit  a  further 
discussion  of  that  because  I  think  it  is  repetitious  and  we've,  I  think, 
explored  that  to  a  considerable  extent  today. 

I'd  like  to  take,  at  this  time,  the  opportunity  to  discuss  with  you 
a  couple  of  cases  that  have  come  to  my  personal  attention — one  as  late 
as  yesterday.  Just  about  an  hour  and  a  half  before  I  was  to  board  the 
plane  to  come  up  here,  my  chief  of  detectives  called  me  and  told  me 
that  they  had  in  jail  a  criminal — an  individual  who  might  be  of  in- 
terest for  me  to  discuss,  or  to  talk  to  on  this  very  subject  that  we're 
discussing  here  today. 

In  keeping  with  the  anonymity  principle  here,  I'm  not  going  to 
identify  this  individual.  IIoAvever,  if  the  committee  wishes,  I  can  iden- 
tify him  to  them  privately.  I'll  proceed  with  my  interview  with  this 
man. 

This  man  is  presently  under  a  10-year  to  life  sentence  on  two  counts 
of  armed  robbery.  He  is  awaiting  sentencing  on  an  additional  two 
counts  on  a  plea  of  guilty.  And,  if  I  am  not  mistaken,  he  was  to 
appear  in  court  today  for  sentencing — either  today  or  tomorrow — but 
at  any  rate,  my  interview  with  him  was  yesterday.  He  told  me  that 
he  has  engaged  in  a  life  of  crime— and  I  have  a  four-page  criminal 
record  here  to  bear  that  out— since  the  age  of  17.  He  is  now  32  years 
of  age.  He  said  he  had  committed  countless  burglaries— he  couldn't 
count  them.  He  has  committed  over  30  armed  robberies,  12  within  the 
past  year.  He  has  served  time — lie  has  served  time  for  13  years  out 
of  his  life  of  crime  from  17  to  his  present  age.  He  told  me  that  he  has 
never  yet  carried  an  armed  gun  or,  if  the  gun  was  loaded,  it  was 
inoperable  in  the  commission  of  any  of  the  robberies  or  any  of  the 
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burglaries,  and  that  he  has  always  been  armed  with  a  grnn.  If  it  was 
loaded,  he  said,  it  was  inoperable,  and  he  explained  A-ery  clearly  to 
me  that  he  knew  hoAv  to  remove  a  firinpr  pin.  Upon  my  qnestioningr 
further,  he  said  he  did  it  specifically  for  one  reason,  and  for  one 
reason  only,  because  he  didn't  want  to  be  panicked  or  cornered  into 
a  position  Avhere  he  ever  had  to  shoot  anyone.  He  said,  "No  gas 
chamber  for  me,"  and  I  quote  that.  He  said,  "I  can  beat  these  other 
raps,  and  if  I  don't  beat  them  I  can  get  out,  but  I  can't  beat  that 
fras  chamber."  This  Avas  as  late  as  yesterday.  I  won't  go  any  further 
into  that,  although  my  interview  with  him  was  quite  exhaustive. 
Since  appearing  here  before — I  believe  it  was  the  Assembly  com- 
mittee meeting  about  April  of  last  year  during  the  regular  session 
— I've  had  occasion  to  have  called  to  my  direct  attention  12  cases 
in  which  the  suspect  or  the  defendant  in  a  burglary  or  robbery  case 
has  advised  us,  and  through  my  detectives  to  me  by  memorandum, 
that  they  have  not  carried  guns  for  that  same  reason.  The  detectives 
under  my  command  tell  me  that  there  are  many,  many  more  cases 
Avhieh  they  have  not  documented.  On  the  basis  of  what  my  active 
investigators  tell  me.  I  firmly  believe  that  capital  punishment  is  a 
deterrent  to  crime.  I  believe  it  on  the  basis  of  my  own  experience, 
both  in  the  F.B.I,  and  in  the  Sheriff's  Department.  I  believe  it  on 
the  basis  of  my  further  interrogation  of  fellow  officers.  I've  interro- 
gated a  lot  of  officers  from  ^Michigan,  too — they  come  out  to  Cali- 
fornia on  extraditions  and  we  see  them  at  the  annual  conventions  or 
conferences  of  our  international  association.  The  working  policemen 
and  the  working  officers  of  those  jurisdictions  assure  me.  without 
any  doubt,  that  they  are  stronglj'-  in  favor  of  capital  punishment  as 
a  deterrent.  I  haven't  conducted  a  poll,  that  is  a  poll,  as  such,  except 
by  constant  contact  with  the  people  involved.  But  I  can  tell  you 
that  the  overAvhelming  majority  of  people  in  law  enforcement — the 
ones  wlio  are  dealing  with  these  criminals,  the  ones  who  are  seeing 
them  not  as  statistics  but  real  live  human  beings,  and  who  are  study- 
ing their  human  behavior — are  oA'erwhelmingly  convinced  that  cap- 
ital punishment  is  a  deterrent.  I  have  other  cases  that  I  can  cite  to 
you,  but  in  the  interests  of  time — we  have  a  couple  of  other  wit- 
nesses that  I  would  like  to  have  the  committee  hear — I  will  discon- 
tinue my  furthtu"  testimony. 

Chairman  Regan:  S.-nator  Grunsky,  then  Senator  Ilolmdahl. 

Senator  Grunsky:  sheriff  Pitchess,  I  understand  that  when  you 
were  young,  and  perhaps  impressionable  and  naive,  that  you  were 
one  of  these  starry-eyed  moralists  and  philosophers  who  felt  that 
this  was  not  a  deterrent.  Could  you  explain  when  you  changed  your 
thiidcing  about  this? 

Mr.  Pitchess:  Senator,  when  I  was  in  law  school,  1  remember  that 
I  prepared  a  paper  supporting  tiie  abolition  of  capital  ]uuiishment. 
1  changed  my  mind.  1  went  directly  from  law  school  into  the  F.B.T. 
I  can't  tell  yoii  whether  it  was  within  a  year  or  two  years,  but  it 
wasn't  long  after  1  had  been  in  the  active  field  of  investigating  that 
1  changed  my  mind,  and  I  have  become  progressively  more  convinced. 
I  wish  I  could  be  as  positive  and  as  certain  as  the  ]iroponents  of 
abolition — 1  wish  I  could  be.  I  am  as  certain  as  1  can  be,  after  search- 
ing my  own  conscience,  that  it  is  a  deterrent,  but  my  change — and 
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I  am  not  asliamed  to  admit  that  I  did  change  my  mind — Avas  based 
on  my  direct  contact  with  the  criminals,  who  convinced  me  that  it 
was  a  deterrent  to  them. 

Chairman  Regan :  Senator  Holmdahl. 

Senator  Holmdahl:  Sheriff,  you  have  mentioned,  I  understand,  that 
of  your  own  experience  you've  had  contact  with  some  10  or  12  crim- 
inals who  have  indicated  to  you  that  they  were  deterred  by  the 
death  penalty  and,  as  a  result,  they  operated  with  weapons  that 
were  unusable  for  killing  purposes.  Is  that  correct? 

Sheriff  Pitchess :  That's  right. 

Senator  Holmdahl:  Were  you  present  this  morning  when  I  asked 
Warden  Duffy  concerning  a  list  supplied  me  by  the  Los  Angeles 
Police  Department  on  similar  situations'? 

Sheriff  Pitchess:  Yes. 

Senator  Holmdahl :  Do  you  have  any  idea  whether  those  with  which 
you're  familiar  would  be  the  same  individuals  whom  the  L.A.  Police 
Department,  as  such,  had  investigated,  instead  of  your  office  ? 

Sheriff  Pitchess:  I  don't  believe  so.  In  conferring  Avith  Chief 
Parker,  he  told  me  that  those  were  cases  handled  exclusively  by  his 
department.  I  am  acquainted  with  these  12  cases  by  report,  directly  to. 
me,  by  the  investigating  officers.  These  were  cases  that  we  handled 
exclusively.  So  I  would  say,  without  having  to  give  you  a  list  of  my 
cases,  that  they  are  not  the  same  cases  that  Warden  Duffy  referred  to 
this  morning. 

Senator  Holmdahl:  Then  the  13  individuals  and  the  28  felonies 
and  the  28  possible  victims  were  all  in  addition  to  those  with  which 
you  are  personally  familiar  yourself? 

Sheriff  Pitchess:  I  presume  so.  I'm  not  familiar  with  their  list, 
except  what  was  said  here. 

Chairman  Regan:  Further  questions? 

Senator  Holmdahl:  I  have  one  more,  Mr.  Chairman.  Sheriff,  I  be- 
lieve you're  familiar  with  a  couple  of  tape  recordings  of  conversa- 
tions of  persons  concerning  their  activities  with  weapons.  Did  you 
hear  those  today? 

Sheriff  Pitchess:  Yes,  I  heard  them  with  interest  today. 

Senator  Holmdahl:  I'd  like  to  have  those  played  if  you  will,  Mr. 
Chairman. 

Chairman  Regan:  Let's  wait  until  we  get  these  through  the  wit- 
nesses. Don't  you  think  that  would  be  more  proper? 

Sheriff  Pitchess:  There's  one  that's  a  very  brief  one  that  takes 
about  two  minutes. 

Chairman  Regan:  Let's  have  the  brief  one  then. 
*  *  *   (Tape  inaudible) 

Chairman  Regan:  You  might  as  well  shut  it  off,  we  can't  hear  it. 

Sheriff  Pitchess :  I  can  briefly  report  on  what  they  are.  They  are  two 
cases  in  which  the  interrogation  was  along  lines  similar  to  what  I  dis- 
cussed here.  In  both  instances  the  defendant  told  the  interrogators — 
and  they  were  both  in  the  District  Attorney's  office  of  Los  Angeles 
County — that  they,  likewise,  had  the  same  experience,  and  would  not 
use  a  gun  that  was  loaded  in  order  to  protect  themselves  from  com- 
mitting a  murder. 
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Senator  Holmdahl:  Mr.  Chairman,  I'd  like  to  ask  that  the  second, 
mucli  more  clear  and  much  more  brief  recording,  be  plaj^ed,  for  the 
reason  that  we  have  had  all  kinds  of  testimony  pro  and  con,  all  kinds 
of  opinions  as  to  what  people  have  said  and  what  they've  done. 

Chairman  Regan:  All  right.  Let's  try  the  other  one  and  see  if  we 
can  hear  it. 

Senator  Fair:  Mr.  Chairman.  May  I  ask  one  question  while  we're 
getting  ready? 

Chairman  Regan :  Yes,  go  ahead,  Senator  Farr. 

Senator  Farr:  Concerning  these  interrogations,  Sheriff,  these  were 
all  people  who  were  being  interrogated.  These  were  not  people  who  had 
already  been  prosecuted  or  convicted.  Is  that  correct?  This  is  in  the 
course  of  interrogation  that  these  statements  were  made  ? 

Sheriff  Pitchess:  The  one  that  I  referred  to  has  been  convicted  of 
one  charge  and  he's  already  been  sentenced  to  10  years  to  life  and  is 
facing  a  sentence  on  an  additional  charge  as  of  today  or  tomorrow.  So 
he  has  been  convicted  once  and  is  waiting  a  further  sentence. 

Senator  Farr:  He  has  another  charge  facing  him,  is  that  correct? 

Sheriff  Pitchess:  No,  he  has  entered  a  plea  of  guilty  and  is  awaiting 
sentence  on  that  one. 

Senator  Farr:  May  I  ask  you  this.  Do  you  find  that  these  fellows 
that  are  awaiting  trial  and  what  not  will  give  you  many,  many  state- 
ments that  might  in  some  way — in  their  own  minds — assist  them  / 

Sheriff  Pitchess:  I  find  that,  and  it  exists  from  the  time  a  crime  is 
committed  by  an  individual  until  he  draws  his  last  breath  in  the  custo- 
dial institution.  We  don't  believe  them  merely  because  they  choose  to 
tell  us  a  story.  I  don't  accept  this  merely  because  they  tell  it  to  us,  but 
the  evidence  behind  their  admissions  further  verifies  their  facts.  You 
see,  they  use  toy  guns  so  many  times  and  they  use  guns  that  are  so 
completely  inoperable  that  that  verifies  the  admission  that  they're 
making  to  us.  There  was  no  object  in  this  man  whom  I  interviewed 
yesterday  making  the  statement  to  me  that  he  did. 

Senator  Farr:  Ma}^  I  ask  j^ou  one  question  now  with  respect  to 
this  loaded  gun  theory.  Now,  isn't  it  true  that  many  of  these  people 
don 't  carr}^  a  loaded  gun,  not  because  they  fear  the  death  penalty,  but 
because  they  just  don't  M^ant  to  kill  anybody? 

Sheriff  Pitchess:  The  man  I'm  referring  to  said,  "I  can't  beat  the 
gas  chamber,  but  I  can  get  out  on  the  other  charge."  He  referred  spe- 
cifically to  carrying  an  inoperable  gun  for  that  purpose.  There  was 
no  doubt  in  his  case. 

Chairman  Regan:  The  tape  is  readv,  let's  hear  it. 

TAPE 

Sergeant  Sewards:  The  time  is  11:57  a.m.,  :\Iarch  the  seventh,  1960. 
The  place  of  interview  is  the  District  Attorney's  office,  the  fifth  floor. 
Hall  of  Justice,  Los  Angeles  12.  Present  are  mvself,  Sergeant  George 
Sewards,  S— E— W_A— K— D— S.  of  the  Sheriff's  lleaihpiarters,  Rob- 
bery Detail,  Sergeant  George  Rowley,  R — 0 — W — L — E — Y,  of  the 
Sheriff's  Robbery  Detail,  the  District  Attorney's  Investigator,  Perry 
Grant,  G — R — A — N — T,  and  the  defendant,  Michael  Dennis  Brown, 
B — R — O — AV — N.  Mike,  you  are  aware  tliat  the  statements  you  are 
about  to  give  are  being  taped  and  the  tai)e  recording  machine  and  the 
microphone  are  setting  in  plain  view.  Is  that  correct? 
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Mr.  Brown:  Yes,  sir. 

Sergfeant  Sewards :  Has  thei-e  been  any  promises  of  reward  ? 

Mr.  Brown :  No. 

Sergeant  Sewards :  — any  threats  of  bringing  hurt  upon  you  or  your 
person  either  verballj^  or  by  mail  to  get  you  to  make  these  statements? 

Mr.  Brown:  None. 

Sergeant  Sewards:  Did  you  participate  on  June  17,  1959,  in  the  rob- 
bery of  the  bar  known  as  the  Bonnie  Ray  Bar  in  the  City  of  El  Monte, 
cover  Undersheriff  Z,  file  No.  554599  ? 

Mr.  Brown:  I  did. 

Sergeant  Sewards:  Were  you  armed  at  the  time  of  the  commission 
of  this  offense? 

Mr.  Brown:  I  was. 

Sergeant  Sewards :  Was  the  gun  loaded  ? 

Mr.  Brown:  Yes,  it  was. 

Sergeant  Sewards:  Was  the  gun  in  operable  condition? 

Mr.  Brown:  No,  I  had  removed  the  firing  pin. 

Sergeant  Sewards :  Had  you  done  that  prior  to  the  robbery  ? 

Mr.  Brown:  Yes. 

Sergeant  Sewards:  And  for  what  reason  had  you  partially  dis- 
assembled the  gun? 

Mr.  Brown:  Mainly,  I  had  removed  the  firing  pin  when  I  obtained 
it  so  I  wouldn  't  be  in  danger  of  hurting  anybody  in  case  something  went 
wrong  on  the  robbery  or  any  subsequent  robbery. 

Sergeant  Sewards:  What  was  the  particular  reason  that  you  did. 
Was  it  the  fact  that  you  didn't  want  to  harm  anyone  or  a  fear  of 
penalties  that  might  be  assessed  against  you  if  someone  was  injured  in 
the  commission  of  this  crime  ? 

Mr.  Brown:  Well,  both,  since  I  was  a  three-time  loser.  I  was  well 
aware  of  the  dangers  of  me  going  in  with  a  loaded,  deadly  weapon.  I 
didn't  want  to  hurt  anybody  and,  if  I  did  shoot  anybody,  I  sure  didn't 
want  to  get  the  gas  chamber. 

Sergeant  Sewards :  What  you  're  saying  in  substance  is  the  reason  the 
weapon  was  not  operable  is  the  fact  that  should  you  be  forced  or  com- 
pelled in  any  set  of  circumstances  to  use  that  weapon,  even  though  in 
defense  of  your  own  life,  you  thought  the  ultimate  penalty  might  be 
the  gas  chamber  in  the  State  Prison  of  San  Quentin,  California.  Is  that 
in  sum  and  substance  a  true  statement  ? 

Mr.  Brown:  With  my  record  I  know  that  it'd  be  a  fact. 

Sergeant  Sewards:  You  are  a  three-time  loser  by  your  own  admis- 
sion, having  served  time  in  the  various  penitentiaries  in  and  about 
California.  Is  that  a  fact? 

Mr.  Brown:  Yes,  sir. 

Sergeant  Sewards:  Do  you  have  any  additional  questions,  Mr. 
Rowley  ? 

Mr.  Rowley:  No. 

Sergeant  Sewards :  Mr.  Grant  ? 

Mr.  Grant:  No. 

Sergeant  Sewards:  The  time  concluded  of  this  interview  is  12  o'clock, 
March  the  seventh,  1960.  Is  there  anything  else  additional  you  would 
like  to  add,  Mr.  Brown? 
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Mr.  Brown :  No,  that 's  about  it. 

(END  OF  TAPE) 

*  *  •  •  • 

Chairman  Regan:  Any  further  questions  of  Sheriff  Pitchess? 

Senator  Fisher:  Sheriff,  I  understand  your  testimony  to  be  based 
primarily  upon  your  theory  of  deterrence  and  protection  of  society, 
and  not  upon  the  retributive  theories  expressed  by  Mr.  Gustafson.  Is 
that  correct? 

Sheriff  Pitchess:  Entirely.  If  there  wasn't  a  deterrence,  I  wouldn't 
justify  it. 

Senator  Fisher:  And  you  feel  fairly  certain  about  this,  but  not 
absolutely  certain,  I  gather. 

Sheriff  Pitchess :  Yes,  I  am  as  reasonably  certain  as  I  can  be  without 
reducing  it  to  the  certitude  that  you  were  mentioning  earlier. 

Senator  Fisher:  And  your  conclusions  have  come  through  your 
experience,  just  like  Chief  Reardon's  changed  in  the  other  direction 
from  a  former  attitude. 

Sheriff  Pitchess:  I  am  an  active  law  eiifoi-coment  officer.  I  am  still 
dealing  with  criminals  today  and  I  am  administering  a  department  that 
is  still  having  contact  with  the  criminals  today,  so  I  am  not  in  a  position 
to  reflect  on  a  retired  member  of  our  profession. 

Senator  Fisher:  There  has  been  considerable  testimony,  including 
some  from  you,  about  criminals  who  are  just  in  the  business  of  being 
criminals,  like  the  man  we  just  heard  from — instances  of  using  toy 
pistols  or  inoperable  pistols  and  so  forth.  In  any  one  of  those  interroga- 
tions, by  leading  question  or  otherwise,  did  an}'  one  of  them  ever  state 
to  you  that  there  had  been  a  time  when  he  would  have  murdered  had 
it  not  been  for  the  gas  chamber  .' 

Sheriff  Pitchess:  This  same  boy,  whom  I  interviewed  at  length,  told 
me  of  an  instance.  He  specialized  in  bar  robberies,  and  he  said  that  a 
bartender — he  Avas  a  bartender  himself  and  so  he  knew  the  particular 
setups  and  that's  why  he  felt  it  was  safer — in  one  instance  early  in  his 
experience — bolted,  tried  to  get  past  him  and  out  of  the  door.  He 
physically  restrained  him  and  said,  "If  my  gun  had  been  loaded  then, 
I'm  sure  I  would  have  made  the  mistake  of  killing  him." 

Senator  Fisher:  And  that  is  the  only  instance  you  can  allude  to? 

Sheriff  Pitchess :  It 's  the  only  instance  from  the  standpoint  of  being 
the  freshest  in  my  memory.  You  see,  these  things  are  difficult  to  docu- 
ment and  we  have  a  large  volume  of  these,  and  I  don't 

Senator  Fisher:  As  I  understand  all  of  the  testimony,  all  of  these 
things  are  hard  to  document,  so  all  we  can  do  is  the  best  we  can  with 
what  you  have  to  offer.  And  I  assume  that  if  you  had  some  other 
instance  to  offer  you  would  have  done  so — where  a  man  said,  not  that 
he  didn't  want  to  be  placed  in  the  position  some  time  in  the  future 
where  he  might  have,  but,  rather,  said  that  there  had  been  a  time  when 
he  would  have,  except  for  the  possibility  of  the  gas  chamber. 

Sheriff  Pitchess:  Well,  I  can't  recall  such  a  case,  but  I  can  recall, 
generally,  more  than  just  one  case. 

Senator  Fisher:  You  see  that  there  is  a  substantial  difference  between 
the  two  situations? 
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Sheriff  Pitchess:  You  bet  I  do.  And  I  am  very  well  aware  of  that. 
It  is  my  very  definite  belief  that  this  reluctance  on  the  part  of  the 
professional  robber  or  burglar — whatever  he  is — to  load  that  gun  is  for 
fear  of  the  death  penalty,  period. 

Senator  Fisher :  I  gather  from  your  statements  that  you  are  in  favor, 
in  general,  of  our  parole  system  in  California  and  of  the  theory  of 
redemption — at  least  for  those  committed  for  something  less  than  the 
supreme  penalty. 

Sheriff  Pitchess :  Yes,  because  we  haven 't  anything  better. 

Senator  Fisher:  You  think  that's  the  best  thing  we  have  for  every- 
body short  of  the  gas  chamber. 

Sheriff  Pitchess:  Not  for  everyone  short  of  the  gas  chamber. 

Senator  Fisher :  "Well  you  don 't  believe  in  it,  then,  in  the  case  of  the 
crime  where  you  capitally  punished,  but  you  do  believe  in  it  in  all  other 
instances,  and  you  do  believe  in  the  theory  that  society  should  make 
the  effort  to  rehabilitate  the  criminal? 

Sheriff  Pitchess:  Very  definitely.  If  not,  then  we'd  just  as  well  give 
up  our  entire  system.  Now  there  are  many  abuses  of  the  parole  system. 

Senator  Fisher:  Again  we  get  into  the  uncertainties  of  human  be- 
havior, don't  we,  when  we  come  into  that? 

Sheriff  Pitchess :  That 's  right. 

Senator  Fisher:  We  just  work  again  on  approximations,  isn't  that 
right  ? 

Sheriff  Pitchess :  That 's  right.  • 

Senator  Fisher:  But  you  do  believe  generally  in  the  rehabilitation 
theory  of  the  law,  and  you  think  that 's  a  proper  one,  not  the  retribution 
theory. 

Sheriff  Pitchess:  Yes,  I  don't  see  the  point  in  discussing  retribution. 

Senator  Fisher :  Thank  you. 

Senator  Richards :  Mr.  Chairman. 

Chairman  Regan :  Senator  Richards. 

Senator  Richards:  Just  one  real  short  one,  out  of  pure  curiosity. 
The  kind  of  gun  that  was  used  in  the  example  given  in  the  recording — 
that  wasn't,  I  take  it,  an  old-fashioned  six-shooter,  was  it? 

Sheriff  Pitchess:  These  boys  told  me  that  it  was  a  pretty  new,  up- 
to-date  revolver. 

Senator  Richards :  That 's  the  kind  you  put  a  clip  in  ? 

Sheriff  Pitchess:  No,  a  revolver  has  a  cylinder  that  revolves.  The 
clip  is  in  an  automatic. 

Senator  Richards:  Well,  that's  what  I'm  trying  to  get  at.  I  was 
trying  to  understand  why  he  had  a  loaded  gun. 

Sheriff  Pitchess:  Because  you  can  see  into  the  cylinder  and  see 
whether  it  is  loaded. 

Senator  Richards :  Because  of  the  psychological  factor  ? 

Sheriff  Pitchess:  That's  right.  He  pointed  that  out  to  me.  He  was 
quite  an  expert  on  firearms. 

Chairman  Regan :  Senator  McAteer. 

Senator  McAteer:  Sheriff  Pitchess,  you've  indicated,  or  Mr,  Coakley 
did,  that  you  were  in  the  F.  B.  I.  for  nine  years. 

Sheriff  Pitchess :  Twelve  years. 

Senator  McAteer :  The  federal  government,  of  course,  used  the  death 
penalty  in  punishment  for  many  of  its  crimes.  Is  that  correct? 
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Sheriff  Pitchess :  Yes,  sir. 

Senator  McAteer:  Do  you  know  from  your  own  personal  experience 
wliether  oi-  not  .).  Ediiar  Ilcxncr  liiniself  has  taken  a  position  on  tlie 
death  penalty  ? 

Sheriff  Pitchess:  I  wouldn't  presume  to  answer  for  J.  Edgar  Hoover, 
but  I  do  know  that,  while  I  was  in  the  F.  B.  I.,  the  feeling  among  the 
agents  was  as  prevalent  as  it  is  among  the  agents  on  a  local  level  in 
favor  of  it.  lint  I  do  liave  a  statement  by  J.  P^duar  Hoover  whieh.  I 
think,  will  probably  answer  your  question,  and  I'm  sure  he'd  answer 
directly  to  the  committee,  if  you  chose  to  ask  him.  This  comes  out  of 
the  same  document  I  think  Avas  quoted  earlier  this  morning — The 
Peimsylvania.  Bar  Association  Quarterly,  March  1960.  In  this  a  letter 
that  was  directed  to  the  Pittshnrgh  Legal  Journal,  October  17,  1959,  by 
Mr.  Hoover  at  the  request  of  the  editor,  or  at  least  someone  connected 
with  that  paper.  This  is  Mr.  Hoover's  letter: 

"In  response  to  your  request  for  my  views  on  the  necessity  of 
having  a  death  penalty,  I  have  always  maintained  that  the  punish- 
ment should  fit  the  crime.  Too  often,  when  the  death  penalty  is  invoked, 
critics  have  looked  only  to  the  guilty  party  and  have  failed  to  perceive 
the  sorrow  and  loss  inflicted  upon  the  aggrieved  victim  and  his  loved 
ones.  Experience  has  demonstrated  that  the  time  proven  deterrents  to 
crime  are  sure  detection,  swift  apprehension,  and  certain  i)uni.shment. 
Each  is  a  necessary  ingredient.  Our  law-abiding  citizens  have  every 
right  to  expect  that  the  best  efforts  of  law  enforcement  in  detecting 
and  apprehending  criminals  are  not  nullified  by  uncertain  and  un- 
realistic punishment.  The  criminal  fears  capital  punishment.  Where 
there  is  no  shadow  of  a  doubt  concerning  the  guilt  of  the  defendant, 
the  public  interests  demand  capital  punishment  be  invoked  where  the 
law  so  provides." 

Senator  Richards:     Thank  you  very  much. 

Chairman  Regan:  F'urther  questions?  Thank  you.  Sheriff  Pitchess. 
Next  witness. 

Mr.  Frank  Coakley:  I  just  want  to  say  something  before  I  intro- 
duce the  next  witness — in  connection  with  the  unloaded  or  inoperative 
gun,  or  the  simulated  gun.  I  think  that  any  cliief  of  police  or  sheriff 
or  district  attorney  in  any  large  conununity  has  had  tlie  same  experi- 
ence Mr.  Pitchess  lias  had  in  talking  with  criminals — robbers  who  told 
them  that  they  used  such  a  gun  because  they  feared  the  gas  chamber, 
because  they  didn't  trust  themselves,  because  they  were  afraid  that 
they  might  panic  and  lose  their  head  and  pull  the  trigger  and,  in  the 
course  of  killing,  turn  the  robbery  into  a  first-degree,  punishable  by 
death. 

I'm  sorry.  Mr.  Dulane,  Charlie  Dnlane,  was  expected  here,  but.  at 
the  last  minute,  he  could  not  come.  lie  had  to  go  to  Los  Angeles.  He 
was  captain  of  inspectors  in  San  PVancisco  for  many  years,  chief  of 
police,  President  of  the  International  As.sociation  of  Chiefs  of  Police 
and  of  the  state  association,  and  was  on  the  Adult  Authority  for  eight 
years.  Now  Mr.  Dulane  told  me  just  last  night,  that  during  his  time 
as  Chief  of  Detectives,  as  Chief  of  Police  in  San  Francisco  and  particu- 
larly on  the  Adult  Authority,  that  he  made  it  a  jioint  to  talk  to  rob- 
bers and  burglars,  men  who  had  us(m1  a  simulated  gun  or  an  inopera- 
tive gun  or  an  unloaded  gun,  and  ask  them  why.  He  did  this  purlieu- 
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larly  when  he  was  on  the  Adult  Authority,  and  he  said,  to  a  man,  they 
would  say  that  they  did  it  because  they  feared  the  gas  chamber.  And 
I  think  that  many  other  policemen  and  sheriffs  and  district  attorneys 
would  tell  you  they've  had  the  same  experience.  It  happens  rio-ht  along. 
The  next  witness  is  Mr.  William  Parker,  Chief  of  Police  of  the  Los 
Angeles  Police  Department.  Pie's  been  in  that  position  for  ten  years 
and  under  two  administrations.  He  has  been  in  law  enforcement  work 
in  the  Los  Angeles  Police  Department  for  33  years.  He  is  a  lawyer,  a 
member  of  the  California  Bar  since  1920.  He  is  vice-chairman  of  the 
Legislative  Committee.  He  has  had  extensive  experience.  He  was,  for 
two  and  a  half  years,  in  military  government  in  Europe,  and  was  dec- 
orated by  three  governments  for  his  outstanding  performance  in  that 
capacity.  Mr.  Parker. 

Chief  Parker:     Mr.   Chairman,  members  of  the  committee,  first  I 
would  like  to  make  it  clear  that  I  am  here  after  having  been  requested 
to  appear  by  the  chairman  of  this  committee  and  after  having  been 
financed  on  this  trip  by  the  city  of  Los  Angeles,  a  city  which  is  the 
third  largest  in  the  United  States,  and  which  expects  to  be  the  center 
of  a  population  of  about  20  million  people  within  the  State  of  Califor- 
nia. I  am  not  here  to  advocate  a  bill.  I  have  no  bill  before  this  committee 
at  all.  I  hope  that  you  will  not  think  this  is  presumptuous  but — I  don't 
wish  to  irritate  some  of  the  other  witnesses — I  would  like  to  point  out 
that  I  think  you  have  a  very  serious  responsibility  to  the  people  of  the 
State  of  California.  My  only  purpose  here. is  to  assist  you  in  the  dis- 
charge of  that  responsibility,  and  not  tell  you  how  to  run  the  Legisla- 
ture. This  is  the  first  time  I  have  ever  appeared  in  connection  with  a 
bill  dealing  with  capital  punishment,  other  than  to  testify  before  the 
Senator  Farr  Committee,  and  I  have  that  testimony  here,  thanks  to 
the  Senator,  which  I  will  call  attention  to  so  I  won't  have  to  repeat. 
I  am  compelled  to  testify  because  of  the  ever-increasing  violence  in 
the  field  that  is  being  met  by  this  skeleton  police  force  of  the  City  of 
Los  Angeles.  "We  have  4,600  police  officers,  or  1.8  per  1,000  population. 
That  force  is  being  dwarfed  year  by  year  in  relation  to  the  general 
population  because  of  the  fact  that  it  is  beginning  to  appear  that  there 
is  not  sufficient  concern  in  the  Legislative  halls  and  in  the  judicial  con- 
siderations as  to  the  role  of  the  police  officer  and  the  problems  that  he 
faces  in  attempting  to  carry  out  the  mandates  of  the  Legislature  and 
the  City  Council.  I  don't  propose  to  be  facetious.  I'm  not  here  to  tell 
any  jokes  because  I  have  never  attended  a  meeting  which  I  thought 
should  be  in  more  serious  tone  than  one  determining  whether  or  not 
we  shall,  by  process,  take  away  from  an  individual  his  life.  The  person 
who  may  think  that  this  is  a  basis  of  mirth  does  so  because  he  is 
among  spectators  in  the  field  of  life  and  doesn't  have  to  get  down  in 
the  arena  and  meet  these  situations.  If  he  did,  it  wouldn't  at  all  be 
funny.  The  police  officers  of  the  City  of  Los  Angeles  have  killed  eight 
criminals  in  that  city  since  the  first  of  this  year — far  more  than  were 
executed  in  the  gas  chamber  in  San  Quentin  Penitentiary.  The  officers 
who  killed  those  men  are   fine   Americans,   and   had  to  be,   or  they 
wouldn't  have  been  employed  as  police  officers.  When  a  man  stood 
before  this  microphone  today  and  said  that  it  was  wrong  under  any 
circumstances  for  one  man  to  kill  another,  he,  in  fact,  indicted  every 
one  of  those  officers  who,  in  the  defense  of  the  community,  took  a  human 
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life.  This  is  -svliat's  actually  haiipenint>-  with  all  of  these  changes  oe- 
eiirriiig  that  are  heginning  to  relax  the  controls  on  the  criminal.  Since 
1950,  lip  to  and  inclndinfj;  the  year  1958,  on  population  rate — and  I 
emphasize  population  rate  because  this  takes  into  consideration  the 
change  in  the  population — major  crime  in  the  City  of  Los  Angeles 
increased  125  percent.  "Willful  homicide  Avas  up  72.7  percent ;  robbery 
up  64.9  percent ;  aggravated  assault  95.6  percent ;  burglary  138.6 
percent ;  grand  theft — other  than  auto — 126.5  percent ;  auto  theft 
186.7  percent;  forcible  rape  194.5  percent — while  the  population  was 
increasing,  but  the  population  is  compensated  for  in  these  figures  since 
these  are  rates  on  100,000  population.  This  is  what's  occurring  while 
all  of  these  piece-meal  steps  that  yon  are  adopting,  relaxing  along  the 
lines  of  this  rehabilitation  process,  have  brought  the  criminal  into 
greater  play  in  our  society,  to  the  point  that  these  are  the  tilings  that 
he  is  doing  and  that  arc  lieing  ignored. 

Actually,  what  I  think  is  happening  is  that  this  bill  that  you  have 
before  you  is  nothing  but  a  step  in  gradual  process  which  will  change 
the  entire  social  concepts  of  this  country.  First,  I  would  like  to  refer — 
and  just  very  briefly,  without  reading  this,  merely  to  introduce  a  ref- 
erence— the  case  of  John  Huntley  Abbot  vs.  the  City  of  Los  Angeles, 
"William  H.  Parker  and  Roger  Arnebergh.  This  case  was  decided  in 
the  Supreme  Court  of  the  State  of  California  and  docketed  on  February 
29,  1960.  On  page  21  of  this  copy  there  is  a  statement  by  the  court 
that,  in  addition  to  the  statntes  above  mentioned,  the  Legislature,  by 
adopting  laws  and  regulations  covering  the  indeterminate  sentence, 
probation,  parole,  setting  aside  conviction,  and  all  other  rehabilitation 
laws,  has  clearly  shown  its  policy  to  be  that  rehabilitation  of  criminals 
is  a  paramount  consideration.  "Well,  this  is  what  the  Supreme  Court 
of  your  state  has  said  about  what  you  have  done  in  the  field  of  criminal 
law  enforcement.  On  another  point  in  this  decision,  there  is  a  footnote, 
number  five,  appearing  on  page  7,  Avhich  refers  to  the  attack  by  cer- 
tain persons  in  the  field  of  criminology  in  connection  Avith  registration 
of  laws  dealing  with  ex-convicts.  One  of  those  authorities  cited  is  Barns 
and  Teters'  Neiv  Horizons  in  Criminology.  Noav  here's  what  Barns 
and  Teters  has  to  say  about  what  awaits  us  tomorrow — then  we'll 
begin  to  see  where  we're  going,  and  then  you'll  decide,  in  your  wisdom, 
whether  or  not  you  wish  to  go  there.  I  am  quoting  from  this  book,  which 
is  The  Journal  of  Criminal  Law,  Criminology  and  Police  Science, 
Northwestern  University  School  of  Law,  Volume  Number  50,  Number 
2,  July-August  1959,  on  page  166,  under  Book  Reviews,  reviewing 
Nciv  Horizons  in  Criminology,  third  edition,  bj'  Barns  and  Teters: 
"However,  despite  the  amount  of  scholarlj"-  effort  that  has  gone  into 
the  production  of  this  book" — referring  to  Neiv  Horizons  in  Crimi- 
nology, by  Barns  and  Teters — "the  thoughtful  reader  must  be  troubled 
with  serious  misgivings  as  he  contemplates  the  proposals  advanced  by 
the  authors  for  the  improvement  of  our  legal  and  correctional  agencies 
and  institutions.  The  criminal  law,  they  insist,  must  abolish  the  jury 
trial  and  hand  the  defendant  over  to  a  permanent  group  of  paid  experts 
solely  interested  in  questions  of  medical  fact  and  social  protection. 
Punishment  must  be  replaced  with  the  scientific  disposition  of  criminals, 
and  prisons  must  be  eliminated.  Completely  indeterminate  sentence 
laws  must  be  enacted  so  that  the  experts  can  send  the  hopeless  to 
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hospitals  for  life  and  return  other  offenders,  regardless  of  the  serious- 
ness of  their  crimes,  to  the  community,  where  they  can  be  kept  under 
supervision  for  a  comparatively  short  period  of  time.  Prostitution 
should  be  legalized.  Homosexuals  should  be  permitted  to  practice  their 
perversions  without  interference.  And  public  clinics  should  be  estab- 
lished so  that  drug  addicts  can  procure  what  they  need  at  nominal 
cost.  In  fact,  it  seems  that  the  feelings  and  weaknesses  of  everybody, 
except  those  who  are  trying  to  obey  the  law  and  live  respectable  and 
useful  lives,  are  to  receive  understanding  consideration  and  gentle 
care.  Barns  and  Teters  do  not  believe  that  all  this  can  be  accomplished 
immediately,  but  they  are  certain  that  these  are  the  goals  towards 
which  we  should  work. ' '  I  reiterate :  This  book  was  cited  by  the  Su- 
preme Court  of  the  State  of  California  as  a  supporting  text  in  a 
decision  they  handed  down  the  last  of  February. 

Concomitant  with  that,  on  September  29,  1959,  I  had  the  privilege 
of  attending  a  symposium  at  the  Waldorf  Astoria  Hotel  in  New  York 
on  The  Future  of  Man.  This  was  chaired  by  none  other  than  the  brother 
to  the  President  of  the  United  States  and  there  were,  on  the  symposium 
panel,  some  of  the  great  intellectuals  of  our  time.  And  out  of  this  comes 
the  other  part  of  this  picture  of  the  future.  The  future  of  man,  accord- 
ing to  some  of  these  authorities,  is  through  genetics.  We  are  going  to 
breed  an  entirely  different  type  of  people,  as  far  as  their  behavior 
patterns  are  concerned.  And  Sir  Julian  Huxley  says,  "Yes,  it  was  just 
that  people  ought  to  say  who  is  going  to  decide  what  qualities  we  are 
to  breed  for.  But  I  think  it 's  not  really  so  difficult.  As  Professor  Muller 
said,  it  depends  on  our  values.  I  think  everybody  would  agree  that  first 
of  all  we  should  breed  for  the  improvement  of  the  human  resources 
of  genetic  intelligence.  Secondly,  for  the  improvement  of  health  and, 
thirdly,  for  the  improvement  of  the  genetic  basis  of  a  strong  character 
and,  I  would  add,  fourthly",  for  the  improvement  of  imagination  and 
creativity,  which  is  not  the  same  thing  as  intelligence  or  purely  intel- 
lectual ability.  I  think  almost  everybody  would  agree  that  if  we  could 
raise  the  average  level  of  those  qualities  in  the  human  species,  it  would 
be  a  good  thing.  I  don't  see  any  fundamental  difficulty  here.  As  we  get 
to  know  more  about  the  situation,  we  shall  give  different  weight  to 
different  things."  Now  this  is  the  situation  I  think  we're  in  as  far  as 
the  other  questions  about  deterrents.  Yes,  we  believe  that  capital  pun- 
ishment is  a  deterrent.  I  have  two  cases  here  in  which  men  were  arrested 
for  serious  crimes  in  the  City  of  Los  Angeles  within  the  last  week.  One, 
in  the  presence  of  two  reporters,  made  the  s+atement  that  he  did  not 
kill  either  of  the  two  officers — on  whom  he  had  the  opportunity  to  place 
the  gun — and  disarm  them,  because  of  the  gas  chamber.  But  I'm  not 
going  to  go  into  any  more  of  these  cases,  because  I  think  that  the  in- 
formation is  here,  if  you  want  it.  You  certainly  can't  go  out  and  find 
out  unless  you  do  a  census  of  everybody,  and  unless  they  will  admit 
they  would  have  committed  a  crime  if  it  hadn't  been  for  these  deter- 
rents. But  I  would  like  to  put  this  to  you.  I  think  the  bill  that  you  have 
before  you  is  part  of  a  progressive  step  towards  these  two  situations. 
One,  the  abolition  of  the  present  prison  system — the  complete  relaxation 
of  the  present  restraints  upon  the  criminal;  the  elimination  of  the 
criminal  who  is  the  mental  unfit  that  can 't  associate  in  society,  and  of 
the  man  who  has  the  intelligence  and  who — although  he  admits  a  crime 
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and  is  convicted  of  it — after  a  short  period  on  a  short  parole,  comes 
back  into  society.  But  you  have  a  gap  here  because  the  geneticists  have 
not  yet  been  able  to  breed  this  super-race  out  of  which  crime  will  be 
eliminated  through  this  breeding  process.  In  the  interim,  who  is  going 
to  protect  the  individuals  in  the  communities  in  the  State  of  California 
against  this  criminal  band.  We  are  the  migratory  mecca  of  the  world. 
All  of  the  people  who  come  here  are  not  law-abiding.  They're  coming 
here  from  all  over  the  world.  This  is  a  boom  state,  just  like  it  was  in 
18-19.  They  come  by  jet  planes;  they  come  by  automobiles,  instead  of 
covered  wagons,  but  the  same  situation  exists.  It's  always  a  high-crime 
state  because  it's  a  state  of  immigratiou.  Your  responsibility  is  to  pro- 
tect the  people  of  this  State  as  they  now  exist,  and  not  to,  unwittingly, 
lend  yourself  to  a  program — unless  you  believe  in  it — which  will  bring 
about  a  race  of  people  who  will  not  commit  crime  and,  if  they  do,  will 
be  forgiven  for  it  when  all  the  barriers  are  gone  and  these  things  are 
legalized  tliat  have  been  stated  in  this  book,  Barns  and  Teters'  New 
Horizons  in  Criminology,  1959  edition.  I  reiterate,  the  people  of  the 
City  of  Los  Angeles  depend  upon  their  police  force  to  protect  them. 
We  can  only  protect  them  as  you  will  allow  us  to  do  it.  And  we  can 
only  protect  them  within  the  limit  of  our  ability  to  attempt  to  offset 
these  barriers  against  the  criminal  that  have  been  removed.  So,  I  think 
you  have  a  tremendously  serious  task.  You  won't  have  to  answer  to  me 
for  it.  I'm  not  going  to  ask  you  to  vote  either  way  on  this  bill.  I  believe 
that  capital  punishment  should  be  retained  in  the  State  of  California, 
and  under  the  present  conditions  I  think  it  is  compelling  that  you  re- 
tain it.  But  whether  you  do  or  not,  it's  your  responsibility  to  your 
constituents  and  to  the  people  of  the  State  of  California.  I  only  suggest 
that  you  weigh  this  thing  in  full,  on  both  sides,  and  in  reality  before 
you  take  the  fine  and  moral-sounding  and  philosophical  attitudes  of 
people  who  do  not  realize  what  it  is  to  work  in  this  vineyard  of  law 
enforcement  and,  therefore,  cannot  distinguish  among  the  grapes.  So,  I 
suppose  they're  laughing  wath  me,  but  I  still  insist  that,  after  having 
seen  so  much  human  blood  out  on  pavements,  watched  policemen  lying 
there  dead,  knowing  they  had  wives  and  children — I  don't  think  there 
is  anything  funny  about  the  question  of  capital  punishment. 

Chairman  Regan :  Question?  Senator  Fisher. 

Senator  Fisher:  Mr.  Parker.  I  think  you  stated  right  at  the  begin- 
ning tliat  some  man  had  come  before  this  committee  and  stated  un- 
equivocally that  it  was  wrong  under  any  circumstances  to  kill  a  man. 

Chief  Parker:  That's  what  he  said.  He  was,  I  think,  the  chairman  of 
the  Federation  of  Churches,  or  something — here  this  morning.  I  think 
you'll  find  it  if  you  go  back  to  the  records. 

Senator  Fisher:  He  also  added  a  qualification,  and  you  didn't  state 
that,  did  yon  .' 

Chief  Parker:  He  didn't  add  any  qualifications.  There  wasn't  a 
tiling  said  licre  tliis  morning  about  a  police  officer  having,  in  the  line  of 
duty,  to  kill  a  man.  It  hasn't  been  mentioned  by  another  witness  but 
myself — that  I  know  of. 

Senator  Fisher :  And  there  was  also  a  qualification  in  the  report  you 
gave  us  on  tlie  man  who  said  he  didn't  kill  the  police  officer  down  there 
the  otiier  day  because  uf  tiie  gas  chamber.  Tlie  other  qualilicatiou  was, 
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he  said  he  thought  of  the  women  and  children,  just  as  you  thought.  Is 
that  right  ? 

Chief  Parker :  Do  you  want  me  to  go  in  and  read  this  ? 

Senator  Fisher :  I  just  want  to  know. 

Chief  Parker:  If  we're  going  to  have  a  straight  record,  let's  have 
the  whole  record.  I  am  well-documented,  but  it  will  take  me  another  20 
minutes  to  discuss  this  ease.  It's  entirely  up  to  the  committee.  There's 
another  man  in  this  case  with  an  unloaded  gun  whom  I  didn't  even 
mention.  We  found  the  gun.  We  haven 't  apprehended  him  yet,  and  the 
gun  was  unloaded,  just  as  the  man  who  was  captured  said  it  was. 

Senator  Fisher:  And  the  man  did  say  that  he  did  not  shoot  for  two 
reasons,  did  he  not? 

Chief  Parker:  Of  course,  this  man  has  a  long  history.  He  actually 
shot  a  person  on  one  occasion,  and  explains  why  he  shot  him  in  the  hip 
first  and  then  in  the  foot.  Here's  what  he  says  in  this  case — the  de- 
fendant was  asked  why  he  did  not  shoot  either  of  the  above  officers. 
He  stated  he  did  not  shoot  them  because  he  was  afraid  of  going  to  the 
gas  chamber  for  murder.  He  further  stated  that  suspect  No.  2  carried 
an  empty  gun  because  he,  too,  did  not  want  to  run  the  risk  of  shooting 
anyone  during  the  holdup.  This  fact  was  confirmed  when  suspect  No.  2  's 
unloaded  gun  was  found  in  a  magazine  rack  where  he  had  left  it  before 
walking  out  of  the  store.  Then,  he  summed  up  his  interview  by  saying 
he  did  not  shoot  or  try  to  kill  the  two  officers  at  the  scene  of  the  Rose- 
mont  Drug  Company  robbery  because  he  wag  afraid  of  going  to  the  gas 
chamber  for  murder.  Now,  he  didn't  say  that  to  me.  This  is  an  official 
report  of  our  department,  and  a  lengthy  one.  So  you  now  have  the 
same  knowledge  that  I  do.  I  wdll  be  happy  to  make  this  whole  report 
available  to  you  by  presenting  it  to  this  committee. 

Senator  Fisher:  All  right.  Now  let  me  ask  you  further,  Chief, 
whether  or  not  you  believe  in  the  retribution  theory  enunciated  by 
Mr.  Gustafson. 

Chief  Parker:  Of  course,  1  said  when  I  came  up  here  that  I  am  the 
Chief  of  Police  of  the  City  of  Los  Angeles.  I  am  here  testifying  in  that 
capacity,  and  I  'm  not  here  as  any  relative  of  Gustafson.  Our  only  asso- 
ciation is  that  we  happen  to  be  appearing  on  the  same  side  of  the  bill. 
I  will  say  this,  that  I  think  our  present  system  of  penology  rests  on 
three  bases.  One  of  them  is  deterrence  through  punishment  to  the  indi- 
vidual and  the  example  that  it  may  set  to  others  who  know  about  it. 
Two  is  separation  from  the  social  unit  on  a  temporary  or  permanent 
basis.  And  three  is  punishment.  I  don't  think  you  have  yet  written 
punishment  out  of  the  statutes  of  California.  I  think  some  of  you  are 
trying,  but  I  don't  think  you  have  done  it  yet.  And  to  that  extent,  I 
would  agree  with  Mr.  Gustafson.  You're  from  San  Diego,  are  you  not? 

Senator  Fisher:  I  am. 

Chief  Parker:  Do  you  know  about  the  Costa  Mesa  case  that  just 
happened  ? 

Senator  Fisher :  No. 

Chief  Parker:  A  woman  was  shot  down  while  she  was  tending  her 
three  little  children.  The  three-year-old  girl  put  a  band-aid  on  one  of 
the  bullet  holes.  She  was  shot  down  by  a  man  because  she  wouldn't 
allow  herself  to  be  chained  up  during  a  robbery.  In  that  case  I  am  com- 
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pelled  to  tell  you,  Senator,  tliat  I  believe  the  proper  punishment,  in 
tlie  event  tliat  lie  is  found  guilty  of  those  things,  is  the  gas  chamber. 

Senator  Fisher:  I  also  note  that  one  of  the  cases  that  you  alluded  to 
the  last  time  you  appeared  before  the  committee  dealt  Mith  ^Ir.  Glatt- 
man,  Avbo  killed  two  -women  out  in  the  desert  and  was  caught  in  the 
act  of  killing  a  third. 

Chief  Pa.rker:  AYere  there  three  involved?  Do  you  have  m.v  testimony 
before  you  now? 

Senator  Fisher:  No,  I  don't. 

Chief  Parker:  Because,  I  couldn't  even  remember  Avhen  I  testified 
now.  The  first  time  I've  even  been  able  to  get  a  copy  of  my  testimony 
is  when  Senator  Farr  was  kind  enough  to  hand  it  to  me  today. 

Senator  Fisher:  Well,  I'm  dealing  from  recollection. 

Chief  Parker:  Let's  go  to  the  record.  I  have  it  here  now. 

Senator  Fisher:  In  the  ease  of  Mr.  Glattman,  who  eventually  killed 
at  least  two  i)ersons,  I've  noted,  from  his  raj)  sheet,  that  on  one  occasion 
he  w^as  convicted  of  having  committed  armed  robbery  with  a  to}^  pistol. 
Do  you  gather  an}'  significance  from  that — as  to  the  deterrence  effect 
of  capital  punishment? 

Chief  Parker :  I  'm  trying  to  remember  just  what  method  he  used  in 
nuirdering  tliem. 

Senator  Fisher:  He  garroted  them. 

Chief  Parker:  Well,  that's  what  I  thought.  He  didn't  shoot  them. 
Exc(?])t  in  lliat  one  case,  it  was  with  a  gun,  wasn't  it? 

Senator  Fisher:  His  prior  record  indicated  that  he  had  been  con- 
victed of  armed  robbery  with  a  toy  pistol. 

Chief  Parker:  Well  I  think  that  if  you  will  go  over  the  criminal 
records — and  I  think  that  you  should  and  seriously — that  yon  will  find 
that  there  are  degrees  of  behavior,  and  that  many  of  these  men  who 
are  in  custody  on  murder  have  all  sorts  of  histories  in  back  of  them, 
starting  with,  maybe,  truancy.  It  could  well  be  that  his  opinion  changed, 
just  like  Sheriff  Pitchess',  except  on  a  different  subject  matter.  I  don't 
know  anything  about  Glattman  except  that  he  tortured  these  women. 
Didn't  he  indicate  that  he  w-anted  to  die  and  that  he  thought  that  he 
should  be  executed  ? 

Senator  Fisher:  You  will  agree  though  that  his  case  indicates  that 
at  one  time  lie  thought  of  capital  punishment,  or  apparently  did. 

Chief  Parker:  AYell,  of  course,  it  could  be  that  that's  the  only  pistol 
he  could  get  his  hands  on.  After  all,  you  can  buy  them. 

Senator  Fisher:  Thereafter,  he  murdered  two  people  in  spite  of  that 
conlciiiplation.  did  he  not? 

Chief  Parker:  Well  you  and  I  can't  explore  Glattman 's  mind,  and 
T  don't  see  why  we're  trying.  He's  not  here.  He  was  executed,  Avasn't 
he?  I  don't  know  how  we  can  go  back  and  determine,  seriously.  Senator, 
what  Glattman  thought  when  he  used  a  toy  pistol.  Of  course,  we  do 
know  this,  that — even  despite  the  murder  aspects  of  this — being  armed 
with  a  deadly  weapon  had  a  lot  to  do  with  the  penalty  in  these  crimes. 
We  had  a  rash  of  cases  where  these  children's  facsimile  guns  were  beinsr 
u.sed  becau.se,  \ipou  arrest,  they  could  say,  "Well,  I  wasn't  armed.  I 
didn't  carry  a  deadly  Aveapon  in  this  case".  So,  whether  that  was  what 
lie  had  in  mind  or  the  fear — I  don't  know  when  he  developed  into  this 
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real,  first-class  sadist.  I  don't  know  how  much  pornography  he  had  to 
get  his  hands  on  before  he  got  to  that  point. 

Senator  Fisher:  Now,  let  me  explore  one  other  matter  with  yon, 
Chief.  Do  I  understand  you  to  say  that  you  do  not  believe  that  one 
of  the  primary  purposes  of  our  criminal  law  ought  to  be  rehabili- 
tation ? 

Chief  Parker:  You  are  in  error,  sir.  That  is  not  the  purport  of 
my  testimony,  nor  did  I  make  any  reference  to  it  in  anything  I  have 
said.  But  I  will  be  happy  to  answer  any  direct  question  that  you 
may  liaA^e  at  this  time. 

Senator  Fisher:  Well,,  in  the  case  to  which  you  alluded  and  which 
you  were  party,  the  Supreme  Court  said  that  the  paramount  con- 
sideration was  rehabilitation. 

Chief  Parker:  Let's  go  back  and  read  it  as  long  as  you  raised  the 
question.  It's  on  page  21.  "In  addition  to  the  statutes  above  men- 
tioned, the  Legislature,  by  adopting  laws  and  regulations  covering 
the  indeterminate  sentence,  probation,  parole,  setting  aside  convic- 
tion, and  all  other  rehabilitation  laws,  has  clearly  shown  its  policy 
to  be  that  rehabilitation  of  criminals  is  a  paramount  consideration." 

Senator  Fisher:  Do  you  consider  that  it  ought  to  be? 

Chief  Parker:  Not  a  paramount  consideration.  I  think  it  should 
be  one  of  several,  and  I  tliink  the  paramount  consideration  is  the 
security  of  the  law-abiding  people  of  this  state. 

Senator  Fisher:  And  do  you  think  relnabilitation  might  lead  to 
that,  or  not? 

Chief  Parker:  That's  part  of  it,  and  we  engage  in  it.  We  have 
the  only  rehabilitation  center  in  the  state  for  alcoholics.  We  tried 
desperately  to  get  aid  from  this  group  and  the  state  to  help  us.  The 
City  of  Los  Angeles — at  $2.5  million  a  year — is  running  a  rehabili- 
tation center  that  nobody  else  in  the  state  is  running.  We  believe 
in  it,  but  not  at  the  expense  of  the  public  safety.  We  think,  when 
the  court  says  paramount,  that  that's  the  interpretation  they  have 
gotten  from  this  trend  to  take  away  the  barriers  before  criminal 
activity  and  to  put  the  police  under  serious  handicaps — and  look  at 
the  poor  policeman  as  if  he  were  a  stranger  in  your  midst,  a  verit- 
able man  from  Mars. 

Senator  Fisher:  Do  you  consider  that  rehabilitation  should  be  a 
paramount  consideration  for  the  protection  of  society? 

Chief  Parker:  No,  I  don't  think  it  should  be  a  paramount  con- 
sideration, unless  the  type  of  rehabilitation  that  is  being  practiced 
actually  serves  to  protect  society. 

Chairman  Regan:  Further  questions?  Thank  you.  Chief. 

Chief  Parker:  Thank  you,  Senator  Regan. 

Chairman  Regan:  It's  not  twelve  o'clock  yet. 

Mr.  Coakley:  In  the  interests  of  time  we're  going  to  omit  some 
of  the  witnesses  we  have  here.  I'm  going  to  mention  their  names: 
Mr.  Canlis,  the  Under-Sheriff  from  San  Joaquin  County,  is  here  to 
represent  the  Sheriffs'  Association  of  California  and  to  say  that  the 
Sheriffs'  Association  is  against  abolition  of  capital  punishment.  Mr. 
Claussen,  Sheriff  of  Napa  County  and  President  of  the  Peace  Officers 
Association  of  California — and  the  Peace  Officers  Association  includes 
both  sheriff's  and  policemen  and  various  other  law  enforcement  offi- 
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cers — is  here  and  would  say  that  he,  likewise,  and  the  association 
which  he  represents  has  consistently  through  the  years  taken  a  stand 
on  these  bills  to  abolish  capital  punishment,  and  the.y  have  been 
uniformly  and  consistently  against  the  abolition.  And  I  know  this 
to  bo  true  because,  as  1  said  earlier,  for  13  years  I  liavc  been  Chair- 
man of  the  Legislative  Committees  of  the  Peace  Officers  and  the 
Sheriff's  Associations  and  the  District  Attorneys  Association.  On  vari- 
ous occasions  when  bills  to  abolish  capital  punishment  were  con- 
sidered in  our  meetings,  the  committees  of  all  three  associations  were 
unanimously  against  these  bills  to  abolisli  the  death  penalty.  I  know 
of  no  dissent  in  the  ranks,  among  the  members  of  these  associations, 
because  we  make  a  digest  of  all  the  bills  pending  before  the  Legis- 
lature and  the  action  taken  by  the  Legislative  committees,  and  these 
digests  are  distributed  to  the  various  departments.  If  there  were  a 
dissent,  I  think  I  would  know  about  it.  So  I  can  say  this  by  virtue 
of  my  experience  and  my  position  and  mj'  connection  with  these 
associations,  as  District  Attorney,  and  long  before  that — because  I 
was  in  the  District  Attorney's  office,  as  some  of  .you  know,  for  many 
years  before  I  went  into  the  Navy  during  World  War  If,  under  Earl 
Warren.  I  was  active  in  Legislative  matters  in  the  days  when  the 
Chairman  here  was  a  district  attorney  in  Northern  California.  I 
know  that  at  no  time  did  any  of  these  associations  ever  relax  in 
their  position  in  opposition  to  the  abolition.  I've  sat  in  counsel,  in 
conference  with  these  men — policemen,  and  sheriffs  and  district  at- 
torneys—time and  time  again,  and  I  know  that  they  all  feel  that  the 
death  penalty  is  a  deterrence  and  that  it  would  be  bad  for  law  en- 
forcement, bad  for  society  to  abolish  it.  In  tbat  respect  I  must  dis- 
agree with  my  friend,  Mr.  Gustafson,  who  said  tonight,  to  my  amaze- 
ment and  surprise,  that  life  without  parole  would  be  as  much  of  a 
deterrent  as  the  death  penalty.  I  can't  agree  with  him  on  that. 

Now  the  next  man  will  be  brief.  He  has  been  here  all  day.  He  is 
a  very  fine  gentleman  who,  for  21  years,  was  a  chaplain  at  Folsom. 
He  also  had  some  duty  at  San  Quentin.  He  is  here  to  speak  on  his 
impression  and,  particularly,  on  the  moral  aspect.  He  is  a  minister, 
but  I  don't  think  we  should  spend  much  time  on  morality,  because, 
certainly,  in  my  opinion,  there  is  ample  authority.  If  I  wanted  to 
take  the  time,  I  could  quote  from  the  philosophers  and  the  theo- 
logians down  across  the  centuries  to  the  effect  that  there  is  nothing 
immoral  whatsoever  about  the  state  taking  a  life,  under  proper  cir- 
cumstances, to  protect  society.  Reverend  John  Dunlop. 

Reverend  Dunlop:  ]\Ir.  Chairman,  members  of  the  committee,  I'm 
not  here  representing  any  particular  group.  I'm  here  as  a  citizen, 
and  yet  I  do  feel  that  I  speak  for  fellow  officers  in  the  prison  with 
whom  I've  been  associated  for  manj^  years.  I  also  feel  that  I  speak 
for  other  citizens,  and  for  many  of  the  men  behind  prison  walls,  for 
their  own  protection.  I  am  here  to  speak,  sir,  concerning  the  moral 
aspect  of  this  question.  I  base  it  entirely  ...  as  you  have  a  Bible 
there,  I  have  one  in  my  hand.  I  believe  this  Bible  from  cover  to  cover 
to  be  the  word  of  Cod.  I  take  as  the  authority,  the  Lord,  Jesus  Christ. 
He  said  this,  "Thy  word  is  truth,"  and  the  word  of  which  lie  spoke 
at  that  time  was  only  the  Old  Testament,  because  only  that  was  in 
existence.  He  also  said  "ye  do  err"  not  knowing  the  Scripture  nor 
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the  power  of  God.  He  said  if  you'd  believe  Moses,  you  would  have 
believed  me.  This  book,  sir,  has  much  to  saj^  concerning  capital  punish- 
ment. Much  of  it's  been  overlooked  by  men  in  these  days.  I  want  to 
say  first — to  correct  a  few  impressions — the  man  that  said  that  life 
should  not  be  taken  under  any  circumstances  does  not  know  this 
book  though  he's  a  minister.  I  would  say  also  that  our  police  officer 
from  San  Francisco,  when  he  referred  to  Mary  Magdalene,  was  in  error, 
because  the  name  is  not  mentioned.  The  Lord  graciously  didn't  men- 
tion the  name  of  the  lady.  And,  I  believe — although  He  wrote  it  on 
the  ground — I  believe  the  thing  that  he  was  asking  was,  "Where  is 
the  man  ? ' '  And  then  the  other — he  may  have  written  the  names  on  the 
ground  of  those  various  men,  or  the  women  that  those  men  had  been 
with,  and  they  dropped  their  stones  one  by  one  and  went  out.  He 
saw  through  their  perfidy,  and  this  was  not  a  clear  case,  although 
he  said,  go  ahead  and  stone  her.  I  want  to  say  this,  that  there's  also 
a  misinterpretation  of  the  word  of  God  from  this  standpoint.  Any 
man  that  should  take  and  say,  "Thou  shalt  not  kill,"  as  applied 
to  the  government,  does  not  know  this  book.  If  you'll  only  read 
that  Ten  Commandments  carefully,  they  say  "thou  shalt  not"- — it's 
individual,  it's  not  the  matter  of  the  nation.  Also,  the  Sermon  on 
the  Mount  was  not  given  as  a  code  of  ethics  or  a  code  of  govern- 
ment, and  no  one  less  than  Bishop  McGee,  Archbishop  McGee  of 
London,  many  years  ago  said  this — you  cannot  run  the  British  gov- 
ernment on  the  basis  of  the  Sermon  on  the  Mount,  and  the  reason 
for  that  is  this :  because  men  have  not  submitted  themselves  to  the 
king.  And  we  have  to  understand  very  clearly  that  there's  a  great 
difference  between  what  God  said  for  individuals  and  what  God  said 
to  gOAJ-ernments  and  to  nations.  The  same  book  that  says  "Thou  shalt 
not  kill,"  also  says  "Thou  shalt  kill."  The  difference  is  simply  this. 
On  one  occasion  it's  speaking  to  the  individual.  On  the  other  occasion, 
it's  speaking  to  the  nation.  You  say,  well,  they  had  things  there  for 
which  men  were  guilty.  That's  true.  Men  were  guilty  of  murder, 
guilty  of  rape,  kidnaping,  and  treason.  Treason  in  that  day — and 
many  men  have  objected  to  this  because  they  didn't  understand  what 
was  going  on — was  the  w^orship  of  false  gods.  AVhy?  Because  in  a 
theocracy,  God  was  the  king.  We  have  treason  on  our  books  today 
as  a  capital  crime.  I  think  we  need  to  understand  that  those  books 
that  were  written  there  were  written  for  a  very  definite  purpose. 
I'd  also  like  to  come  now  to  the  New  Testament  for  awhile  and  show 
you  how  from  the  New  Testament,  very  definitely,  capital  punish- 
ment is  supported.  I  disagree  with  our  rabbi  who  said  that  the  Jewish 
Counsel  had  not  acted  on  the  death  penalty,  but  he  didn't  explain 
why.  That  Jewish  Counsel  Avent  out  of  business  in  A.D.  70  at  the 
destruction  of  Jerusalem.  The  Sanhedrin  has  never  met  since,  so  how 
could  they  ever  exercise  a  vote  on  the  death  penalty?  We  need  to 
understand  this  that  when  the  Lord  spoke  and  said  "an  eye  for 
an  eye  and  a  tooth  for  a  tooth,"  they  used  to  say  before — if  you 
turn  to  Exodus,  or  turn  to  the  Book  of  Deuteronomy  where  he  (the 
witness)  found  that  reference  he  (the  witness),  did  not  quote.  He 
omitted  this — "and  life  for  life".  I  think  men  that  look  at  that 
should  say — go  back  and  look  at  the  original  thing  and  find  out 
that  in  that  particular  passage  the  Lord  left  that  statute  standing 
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there,  "life  for  life".  Many  people  think  that  the  Lord  Jesus  Christ 
was  onh'  one  who  was  meek  and  lowl3^  I  think  we  need  to  remember 
he  took  a  weapon  and  drove  those  men  out  of  the  temple.  I  think 
we  need  to  remember  that  he  looked  around  in  ano:er.  He  said  this: 
If  anyone  should  offend  a  little  child  like  that,  it  was  better  for 
him  that  a  millstone  were  hanjjed  about  his  neck — and  that  Avas  a 
great  big  millstone  and  not  a  little  one,  and  he'd  be  drowned  in  the 
depths  of  the  sea.  That,  sir,  would  b,e  capital  punishment.  Those 
are  the  words  of  Christ.  Looking  forward  to  a  day  far  ahead,  he 
said  this — speaking  about  the  husbands  that  were  unfaithful — he 
said,  "These,  my  enemies,  that  would  not  that  I  should  reign 
over  them,  bring  them  hither  and  slay  them  before  me."  Some  people 
have  thought  that  those  were  the  only  words.  No.  You  come  on  further 
in  the  New  Testament,  j-ou'll  find  in  the  13tli  chapter,  Romans, 
you'll  find  there  these  words,  that  "governments  are  ordained  of 
God,"  and  I  think  that  every  man  that's  in  the  government  should 
recognize  that  he  has  a  commission  from  Almighty  God.  And  for 
what  were  they  ordained  ?  They  were  ordained  to  execute  vengeance 
upon  evil  doers,  for  "he  beareth  not  the  sword  in  vain."  Now  that 
sword  in  the  Eoman  day  was  a  manner  of  execution.  The  Apostle 
Paul  was  executed  by  having  his  head  cut  off.  Also,  in  that  same 
book,  the  Book  of  Romans,  it  gives  a  long  list  of  crimes,  murder, 
sodomy  and  other  crimes.  The  first  chapter  of  Romans  winds  up 
with  these  words,  "They  that  commit  such  things  are  worthy  of  death." 
And  not  only  those  that  commit  them  but  they  also  that  consent  or 
approve  of  those  things.  And,  gentlemen,  when  you  remove  the  death 
penalty,  you  are  doing  something  to  this  word  of  God,  for  God  is  still 
the  governor  of  this  universe  and  still  the  wondrous  head  of  this 
nation  of  ours.  Our  time's  in  his  hands.  A  question  Avas  brought  up 
concerning  this  idea  of  punishment.  If  you  read  from  Peter  the  sec- 
ond— the  first  Peter,  the  second  chapter,  the  fourteenth  verse,  you  read 
this,  and  this  is  a  very  significant  Avord  at  this  time.  Submit  your- 
selves to  every  ordinance  of  man  for  the  Lord's  sake,  whether  it  be 
of  king,  a  supreme,  or  unto  governors,  governors,  as  unto  them  that 
are  sent  by  him  for  the  punishment,  punishment  of  evil  doers,  and 
for  the  praise  of  them  that  do  well.  I  think  we  need  to  recognize 
that  not  only  does  this  word  of  God  support  capital  punishment  but 
I  tliink  we  need  to  recognize  this,  that  wliere  government  and  coun- 
ti'ies  have  wandered  away  and  allowed  crime  to  increase.  God  lias 
always  done  something  about  tliat.  You  go  back  and  read  about  the 
days  of  Noah,  Avhen  the  imagination  of  every  man's  heart  was  evil, 
when  there  Avas  murder  rife  in  the  land.  God  says.  I'm  going  to  blot 
these  men  out.  The  skin  divers  are  digging  up  the  cities  of  Sodom 
and  Gomorrah.  That  Avas  blotted  out  because  God  says  "I  can't 
stand  tliis  any  more."  The  lecrislature  in  tliat  day  did  not  use  the 
death  penalty,  and  then  God  did.  You  sny.  well,  that's  ancient, 
lict's  come  down  a  little  more  to  modern  times.  1  tliink  you  men  are 
acquainted  Avith  what  happened  to  Port  Royal  in  1692.  It  \A'as  on 
the  morning  of  January  tlie  seA'enth.  That  city  Avhich  Avas  one  of 
the  most  Avicked  cities  in  all  this  Ncav  World  at  that  time.  It  was 
the  harbor  for  pirates,  (lo]ie  and  murder,  and  that  AA-hole  city  Avas 
destroyed.  A  recent  issue  of  the  National  (Jeographic  brings  that  to 
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mind.  The  same  thing  happened  to  the  City  of  Saint  Pierre  on  the 
Isle  of  Martinique.  Those  people  were  so  depraved  that  they  cruci- 
fied a  pig'  in  derision  of  Almighty  God.  The  top  of  that  mountain 
lifted  up — you'll  find  this  also — not  just  find  this  scientifically  re- 
ported— and  a  jet  of  steam  came  out  and  cooked  all  the  people  except 
two  down  in  a  dungeon.  Don't  know  if  they  were  doing  life  or  not, 
but  at  least  that's  the  only  two  that  were  saved.  And  I  say  to  you 
that  a  good  many  years  ago  as  a  young  lad  riding  cattle  up  in  the 
mountains  here,  men  came  from  San  Francisco  up  there  in  1905  and 
those  men  told  me  of  some  of  the  rottenness  of  San  Francisco.  The 
morning  of  April  18,  God  did  something  to  that  city,  and  that  thing 
I  believe  has  happened  down  through  the  ages.  I  don't  know  how 
many  rockets  are  poised  at  this  country,  but  I  would  say  to  you, 
God  will  just  go  so  far  and  then  God  will  bring  a  judgment  on  us 
if  we  do  not  clean  up  our  house.  I  think  we  need  to  understand  that. 
I  want  to  say  just  one  more  word,  and  I'm  done,  and  that's  this. 
For  21  years  I've  been  one  of  the  most  accessible  men  in  Folsom 
Prison.  Men  didn't  have  to  get  by  anybody  to  come  and  see  me.  I've 
discussed  capital  punishment  with  those  men  freely  and  frankly.  They 
know  where  I  stand.  I'm  not  ashamed  of  that  stand,  and  those  men 
have  agreed  with  me — many  of  those  men— that  for  certain  cases 
capital  punishment  should  be  enacted.  I  could  quote  men  that  have 
told  me,  "I  can't  do  that  because  of  the  gas  chamber."  I've  talked 
to  men  Avho  have  said  that  to  me.  I'll  give  you  the  names  of  those 
men  if  you  need  them.  We're  not  bringing  names  up  today.  But 
the  thing  that  disturbs  me  most  about  this  whole  question  is  this: 
It  seems  to  me  there's  kind  of  a  smoke  screen  of  hysteria  that's  been 
raised  up  to  befuddle  this  whole  issue — hysteria  across  the  land. 
Why  should  we  care  what  nations  across  the  sea  have  to  say  to  us. 
Aren't  we  a  people  free  to  run  our  own  business?  That  no  doubt 
is  part  of  the  cold  war.  A  man  would  say  to  you  that  the  infiltration 
of  comm.unism  in  this  country  is  something  we  need  to  think  about. 
When  I  came  back  from  the  Philippines  in  1937,  to  my  grief — I  have 
four  sons — my  two  older  boys  had  been  indoctrinated  from  ministers 
and  from  college  professors  that  they  shouldn't  kill.  They  said,  "Ah 
no,  they  couldn't  go  to  war,"  and  they  derided  my  two  younger  sons 
who  were  in  the  service,  one  at  Guadalcanal  and  the  other  on  the 
beaches  of  France.  Thank  God  those  boys  came  back,  though  wounded. 
I  want  to  say  this  to  you,  that  this  nation  of  ours — I  want  to  call 
your  attention  to  these  facts,  these  laws  that  are  here  in  our  nation — 
by  the  right  of  eminent  domain  can  take  your  property.  An  indi- 
vidual cannot  do  that.  You  can't  do  anything  about  it.  By  the  right 
of  conscription  they  can  take  your  lovely,  talented  son  and  they  can 
send  him  to  a  battlefront  where  death  is  almost  certain,  and  you 
can't  do  anything  about  that.  A  mother  may  wear  a  gold  star.  I 
think  we  need  to  be  more  concerned  in  this  day  about  the  protection 
of  our  own  land,  rather  than  making  a  hero  out  of  a  criminal,  and 
making  a  mockery  of  a  man  that  takes  a  gun  to  defend  his  country, 
I  thank  you. 

Chairman  Regan:   Thank  you,  Reverend  Dunlop. 

Mr.  Coakley:  Thank  you,  Doctor, 
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Mr.  Coakley:  Miller  Leavy,  please.  Miller  Leavy  is  a  Deputy  District 
Attorney  in  the  Los  Angeles  District  Attorney's  office.  He's  been  in 
that  office  for  28  years.  He's  been  very  actively  engaged  in  trial  work 
in  the  Superior  Court  of  Los  Angeles  County,  is  a  graduate  of  the 
University  of  Michigan  and  of  U.  C.  L.  A.  He  is  here  to  speak  on  cer- 
tain aspects  of  this  subject.  Mr.  Leavy. 

Mr.  J.  Miller  Leavy:  Thank  you.  Mr.  Chairman,  Senator  Regan, 
and  members  of  the  Senate  Judiciary  Committee,  I  am  a  Civil  Service 
employee  of  Los  Angeles  County  and  I  am  here  representing  the  Dis- 
trict Attorney's  office  of  Los  Angeles  County.  The  boai'd  of  supervisors 
has  approved  my  presence  and  expenses.  I  was  sent  here  by  Islv.  McKes- 
son to  oppose  any  abolition  of  capital  punishment  on  behalf  of  Los 
Angeles  County.  Now,  I  watched  the  application  of  capital  punishment 
in  Los  Angeles  County  for  a  number  of  years  before  I  was  privileged — 
or  had  the  occasion — to  try  these  more  serious  cases.  I've  watched  my 
predecessors  try  them.  I  have  had  to  try  my  share.  I  have  always  felt 
that  capital  punishment  was  a  deterrent.  I  believe,  Senator  Ilolmdahl, 
you  mentioned  earlier  you  had  some  list  from  the  Los  Angeles  Police 
Department.  I  was  not  here  this  morning — I  couldn't  get  here — we  had 
foggy  weather  in  Los  Angeles.  However,  a  year  or  two  ago  some  mem- 
bers of  our  organizations  in  Los  Angeles  County  who  came  here  to 
oppose  the  abolition  of  capital  punishment  gave  what,  in  effect,  was 
lip  service  to  the  different  committees — that  these  different  individuals 
would  carry  toy  guns  or  unloaded  guns  because  they  Avere  afraid  of 
capital  punishment.  And  I  assume  j'ou  have  the  same  list  I  have.  I  had 
the  list  prepared  before  I  came  up  here.  It  was  prepared  from  the  rob- 
bery detail,  I  believe.  If  you  have  it,  I  Avill  not  be  repetitious.  It's  some, 
probably,  15  names.  I  will  not  dwell  on  it  other  than  to  say  that  it  was 
at  my  request  a  year  or  so  ago  that  I  was  able  to  get  the  robbery  detail 
to  document  these  things  so  we  would  have  something  to  present  to  you 
besides  lip  service  with  regards  to  capital  punishment  being  a  deterrent. 
Now,  although  I  am  convinced  it  is  a  deterrent,  I  feel  I  should  tell  you 
how  capital  punishment  is  carried  out  in  Los  Angeles  County  and, 
perhaps,  why  the  people  of  Ijos  Angeles  County  feel  they  want  capital 
punishment — why  I  believe  it  is  a  necessary  ingredient  of  the  proper 
administration  of  justice  in  California.  As  you  know,  we  have  a  high 
crime  incidence — a  high  crime  rate — in  Los  Angeles  County.  We're  not 
proud  of  it,  but  it  goes  with  the  dense  population  within  our  county. 
Chief  Parker  and  others  here  have  pointed  out  to  you  that  we  are  con- 
fronted from  time  to  time  with  the  serious  crimes  that  occur  in  our 
community,  and  with  the  need  to  protect  those  of  our  community.  Now 
I've  talked  to  jurors — of  course  after  the  trial  was  over — I  know  how 
they  feel  about  it,  not  only  from  their  verdicts,  but  what  their  reason- 
ing has  been  as  a  result  of  the  evidence  which  they  have  heard.  I  have 
likewise  talked  to  the  victims  of  these  homicides,  the  relatives  who  are 
grieved,  and  it  is  from  a  combination  of  things  that  I  feel  capital 
punishment  is  necessary  within  our  comnumity. 

In  assessing  capital  punishment  I  think  we  have  made  progress  in 
recent  years.  A  number  of  years  ago  the  Supreme  Court  held  that  either 
side  on  the  not-guilty  issue  could  produce  evidence  of  the  mental  ca- 
pacity or  lack  of  it  to  form  intent,  malice  and  motive.  That's  on  a 
not-guilty  issue.  If  a  fellow  is  of  low  mentality,  of  course,  he  might  be 
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in  a  position  to  avoid  a  verdict  which  would  bring  a  capital  offense. 
In  recent  years  this  Legislature — in  1957  and  1959 — made  progress.  In 
keeping  with  certain  Supreme  Court  decisions  that  came  down — People 
Against  Friend,  People  Against  Brust,  and  others — the  Legislature  has 
now  made  it  possible  for  what  we  call  our  bifurcated  or  trifurcated 
trial,  which  involves  an  insanity  plea.  The  jury  first  determines  guilt 
or  innocence,  and  if  it  is  a  murder  case  and  first  degree,  then  they  go 
into  the  matter  of  penalty.  As  you  know,  both  sides  are  permitted  to 
bring  in  evidence  of  mitigation  and  aggravation,  the  circumstances  of 
the  crime,  and  background  and  history.  And  in  that  way  we  are  able 
to  bring  home  to  jurors,  just  the  same  as  we  would  to  a  judge  on 
probation  and  sentence,  just  what  kind  of  a  fellow  this  man  is.  When 
we  get  a  man  like  Stephen  Nash,  the  jury  is  going  to  know  what  they 
want  to  do  with  him.  I  tried  Stephen  Nash.  I  had  a  number  of  jurors 
who  disqualified  themselves  to  be  jurors  because  they  had  made  up 
their  mind  what  they  wanted  to  do  with  Stephen  Nash.  Believe  you  me, 
if  you  had  seen  the  manner  in  which  Stephen  Nash  disemboweled  an 
innocent  10-year-old  boy  and  stabbed  him  repeatedly  for  his  own  sexual 
gratification,  I'm  sure  you — and  perhaps  some  of  the  abolitionists — 
would  have  agreed  that  the  verdict  of  that  jury  was  proper.  In  other 
words,  the  jurors  of  our  community  feel  that,  in  effect,  capital  punish- 
ment is  society's  self-defense  against  certain  undesirable  individuals, 
such  as  a  man  like  Stephen  Nash.  They  want  the  penalty  to  fit  the 
crime  and  the  individual,  as  the  law  now  permits,  and  that  is  what 
they  do.  We  do  not  ask  for  capital  punishment  in  Los  Angeles  County 
willy-nilly.  We  have  many  homicides  in  Los  Angeles  County,  and 
it  is  only  in  those  more  aggravated  cases  that  we  feel  justified  in 
asking  for  capital  punishment — in  such  cases  as  that  of  Stephen  Nash. 
I  don't  feel  we've  seen  the  last  of  the  Stephen  Nash  type.  He  was  an 
odd  individual  and  abnormal,  it  is  true,  but  I  don't  think  we've  seen 
the  last  of  that  kind  of  individual.  Senator  Fisher  asked  Chief  Parker 
about  Glattman.  Now  he  took  young  women — three  of  them  as  I  recall 
— from  our  community  and  murdered  them  in  another  county.  He  was 
working  on  his  fourth  when  he  was  caught.  He  was  a  sadistic  rapist. 
His  murders  were  bloodless — it  is  true — but  he  got  the  same  results. 
Now  it  is  those  kinds  of  homicides  for  which  we  seek  capital  punish- 
ment. The  juries  have  repeatedly  returned  verdicts  of  capital 
punishment  in  those  cases  that  they  deem  proper.  As  late  as  a  few 
weeks  ago  they  returned  capital  punishment  in  the  case  of  Darryl 
Kemp,  a  forcible  rapist,  who  was  connected  with  the  crime  by  a  palm 
print.  Since  the  members  of  our  community,  the  jurors,  are  in  favor 
of  it  in  a  certain  class  of  cases,  law  enforcement  feels  we  should  have 
that  kind  of  penalty  for  such  cases  when  they  arise — whether  the  names 
be  Nash  or  Glattman,  or  whether  they  are  would-be  killers  who  would 
kill  a  woman,  such  as  Mabel  Monohan,  a  crippled  widow  who  was  mur- 
dered by  men  such  as  Jack  Santo  and  Emmett  Perkins,  and  by  Barbara 
Graham  and  others.  They  beat  her  unmercifully,  intending  to  leave 
her  and  silence  her  because  they  wanted  no  eyewitness,  leave  her  with 
her  hands  tied  behind  her  back,  a  garrote  about  her  neck,  and  leave 
her  there  to  die.  It  is  in  that  kind  of  case  that  we  feel  the  members  of 
our  community  will  continue  to  return  capital  punishment.  That  is 
why  I  'm  here  to  oppose  any  abolition  on  behalf  of  Los  Angeles  County, 
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SO  that  we  may  fit  the  punishment  to  the  crime  and  the  individual,  as 
wo  nrp  now  allowod  niKler  Section  190.1  and  the  Case  Law. 

Chairman  Regan:  Before  I  call  on  yon.  Senator  Fisher — yon  men- 
tioned the  Barbara  Clraham  ease,  IMr.  Leavy,  and  since  that's  already 
behind  ns.  probably  I  conld  ask  you  this  question.  I  recall  a  spectacular 
havinp:  to  do  with  an  Academy  Award  made,  I  think,  on  this  particular 
case.  As  I  understand  the  theme  of  the  story,  it  concludes  with  the  inno- 
cence or  presumed  innocence  of  the  woman,  Barbara  Graham.  Do  I 
understand  from  what  I  have  heard  here,  not  here,  but  roaminpr  around 
the  buildiufr,  that  you  have  some  information  concerning:  a  statement 
made  by  Barbara  Graham — immediately  prior  to  her  beinc:  put  to  death 
— to  the  warden  which  Avas  not  thereafter  disclosed.  Do  you  have  such 
a  statement  ? 

Mr.  Leavy:  Yes,  I  have  such  information,  Senator  Regan.  I  think 
it  is  unfortunate  that  our  motion  picture  industry  can  present  a 
A^ehicle  such  as  that,  which  starts  out  saying  that  the  picture  is 
factual,  based  upon  the  evidence  at  the  trial,  and  loaves  out  certain 
evidence  which  obviously  was  admitted  at  the  trial  and  which  proved 
her  guilt.  The  audience  goes  away,  due  to  the  manner  in  which  the 
picture  is  presented,  believing  that  Barbara  Graham  was  not  only 
innocent,  but  she  was  convicted  and  executed  in  spite  of  this.  It,  in 
effect,  puts  a  black  mark  on  the  administration  of  justice  in  Cali- 
fornia. That  picture  left  out  considerable  evidence  that  we  used  at 
the  trial  that  did  establish  her  guilt.  But  what  you  are  speaking  of 
is  something  that  I  learned  of  last  June,  and  that  is  that  Barbara 
Graham,  before  her  execution,  confessed  to  Warden  Harley  0.  Teets 
her  participation  in  the  Monohan  murder.  There  are  two  reputable 
members  of  this  State  who  have  been  permitted  by  Director  IMcGee 
to  give  that  information  to  me  and  another  person.  I  had  hoped 
at  some  time,  perhaps,  that  it  could  get  into  some  document,  a  story 
or  something,  so  people  throughout  the  world — this  motion  picture 
pictured  her  as  innocent — would  know  that  she  Avas  not  innocent. 
The  people  T  refer  to,  whom  Harley  O.  Teetes  told  before  his  death 
that  she  confessed,  are  Associate  Warden  TvCAvis  Nelson  and  our  Bill 
Weissich.  Avho  is  here  tonight. 

Chairman  Reg-an:  Senator  Fisher. 

Senator  Fisher:  You  referred  to  the  Glattman  case.  :Mr.  Leavy.  T 
am  not  (me  of  those  Avho  thinks  that  ]\rr.  Glattman  should  ever  have 
been  let  out  into  society  again.  The  only  question  T  was  trying  to 
elicit  an  answer  to,  was  whether  or  not — Avhen  you  have  a  psychotic 
personality  such  as  he  obviously  was.  and  several  terms  approximately 
that  have  been  used  by  witnesses  here  as  to  that  type  of  a  psychotic 
personality — it  is  your  feeling  that  the  threat  of  capital  punishment 
is  in  any  way  a  deterrent?  Tn  opposing  that,  T  wanted  to  reveal  that 
the  rap  sheet  indicated  that  he  had  on  one  prior  occasion,  been  con- 
victed of  robbery  usin?  a  toy  pistol.  This  toy  pistol  thing  seems  to 
have  been  u'-ed  as  an  indication  that  the  person  was  aware  of  capital 
punishment  and  didn't  want  to  suffer  it.  T  point  out  that  this  is  his 
b;'ckgronnd — .inst  to  reveal  the  whole  thing  instead  of  part  of  it. 

Mr.  Leavy:  Some  time  ago  T  was  interested  in  the  Glattman  case 
fr<»ni  a  point  of  study,  and  T  had  Don  Keller  send  me  the  clerk's 
transcript,  which  had   most   of  the  material   in   it.  When   I  stated  I 
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believed  that  Glattman  was  a  sadistic  rapist-killer,  he  obviously  is 
one  of  those  persons  whom  capital  punishment  does  not  deter.  I  would 
never  be  so  foolish  as  to  stand  here  and  tell  yon  that  capital  punish- 
ment deters  everyone.  I  know  it  does  not. 

Senator  Fisher:  I'm  not  asking  whether  it  deterred  him,  because 
obviously  it  didn't.  But  is  it  likely  to  deter  persons  of  that  mentality? 
That's  the  thing  that  I  want  to  find  out.  Is  there  any  real  likelihood 
that,  when  you  have  such  a  psychotic  mentality,  that  they  will  in 
fact  be  deterred? 

Mr.  Leavy:  Are  you  referring  to  Glattman,  or  somebody  who  you 
think  might  benefit  by  his  experience? 

Senator  Fisher :  I  'm  wondering  if  anybody  will  benefit  by  his  experi- 
ence if  they  have  the  same  type  of  mentality  and  are  placed  in  the  same 
sort  of  circumstances.  You  mentioned,  for  instance,  that  we  haven't  seen 
the  end  of  the  Nashes. 

Mr.  Leavy:  That's  right.  You  take  individuals  like  Nash,  Glattman, 
and  other  persons  who  prey  upon  women  in  their  homes  or  on  the 
street,  or  on  children — that's  a  sex  drive,  and  the  sex  drive  is  one 
of  your  strongest  human  drives,  even  though  it's  not  a  normal  drive 
in  those  individuals.  And  for  me  to  say  that  it  would  deter  them— 
I  can't  say.  I  doubt  it  because  of  the  sex  drive.  They  are  abnormal. 
As  I  have  argued  in  cases,  a  forcible  rapist  is  a  strange  breed. 

Senator  Fisher:  Well  in  those  cases,  then,  the  deterrent  effect  is 
not  as  substantial  as  in  the  case  of  the  professional  robber,  for  instance, 
who  doesn't  want  to  carry  the  loaded  pistol. 

Mr.  Leavy:  I  think  your  statement  is  probably  correct,  because  of 
the  sex  drive  and  the  unnatural  drive  of  the  sexual  deviate. 

Senator  Fisher:  And  I  didn't  want  to  leave  the  impression  that  in 
the  case  of  the  Glattsmans  or  the  Nashes  I  thought  they  ought  to  ever 
come  back  into  society,  because  I  suspect  that  they  are  not  subject  to 
rehabilitation.  There  was  also  a  question  raised  earlier  about  the 
right  of  investigation  financed  by  the  State  in  Ventura  County  and 
the  testimony  was  that  in  Ventura  County's  case,  assistance  was  given 
to  the  defense.  I  understand  that  is  also  true  in  Los  Angeles  in  indigent 
cases,  with  the  public  defender  and  his  staff.  Is  that  not  true? 

Mr.  Leavy:  The  Public  Defenders'  Office  of  Los  Angeles  County  is 
a  very  fine-staffed  office  of  lawyers,  defense  lawyers.  They  give  any  of 
these  fellows  they  defend,  a  real  fair,  hard  trial.  And  they  have  in- 
vestigators in  the  Public  Defenders'  Office  who  do  a  fine  job. 

Senator  Fisher:  Is  it  extensive,  or  is  it  more  limited  than  that  avail- 
able to  the  State? 

Mr.  Leavy:  I  think  they're  not  limited.  I've  heard  of  the  trips 
they've  taken,  the  things  they've  done,  and  the  material  they've  come 
up  with,  and  I  don't  think  they're  limited. 

Senator  Fisher:  Now  in  how  many  other  of  the  58  counties  is  this 
type  of  aid  available  to  the  defense  of  the  indigent  or  the  poor? 
"  Mr.  Leavy:  Well,  I  vvould  not  be  able  to  tell  you  how  many  counties 
have  a  public  defenders  system.  We  have  a  big  county,  as  you  know, 
and  we  have  a  big  public  defender  staff.  I  cannot  speak  for  the  other 
counties. 

Senator  Fisher:  I  know  that  in  the  second  most  populous  county, 
there's  no  money  available  for  investigations.  There's  a  $50  fee  a  day — 
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I  think  that's  been  raised  recently — for  the  attorney,  bnt  no  money 
for  investigation  and  so  forth.  Some  of  the  testimony  indicated  that 
this  may  be  widespread,  and  I'm  wondering  how  widespread  it  is.  We 
now  have  testimony  as  to  two  counties  whore  some  such  help  is  avail- 
able to  the  defense. 

Mr.  Leavy:  I  certainly  think  the  State  slionld  furnish  aid  to  the 
defense  if  it  is  needed — in  the  way  of  investigation  or  by  way  of  rep- 
resentation. 

Senator  Fisher :  I  just  want  to  find  out  from  tliose  of  you  in  the 
prosecution  business  if  you  know  of  any  other  counties,  other  than 
the  two  alluded  to,  where  investigation  is  available  on  any  consistent 
basis. 

Mr.  Leavy:  T  cannot  answer  for  the  other  counties.  Senator  Fisher. 

Senator  Fisher ;  Thank  you 

Chairman  Regan:  Senator  Richards. 

Senator  Richards:  Mr.  Leavy,  just  one  question.  I  hold  no  brief  for 
the  alleged  innocence  of  Barbara  Graham,  although  I  do  represent  the 
motion  picture  industry  in  the  same  sense  I  represent  you.  I  therefore 
want  to  ask  an  obvious  question,  which  may  have  an  obvious  answer, 
and  that  is:  For  what  reason  was  there  any  cloak  of  secrecy  surround- 
ing an  admission  or  confession  by  her  or  any  other  death  penalty  party 
about  to  be  executed?  Was  this  not  news?  "Was  it  not  information  that 
the  public  was  entitled  to?  I  just  don't  quite  follow  why  the  cloak 
of  secrecy  until  the  death  of  the  party  who  had  received  the  informa- 
tion. 

Mr.  Leavy:  As  I  told  you  a  moment  ago.  Senator  Richards,  I 
never  knew  about  it  until  I  learned  of  it  in  a  casual  conversation  with 
Bill  Weissich  last  June.  And  following  that,  on  my  visit  to  San  Quentin 
last  August,  I  checked  to  see  whether  anything  had  been  documented 
there  by  Ilarley  Teets.  I  found  out  it  had  not.  In  further  di^^cussion 
with  Mr.  Weissich,  I  learned  that  this  became  of  great  concern  to 
Richard  McGee — that  Ilarley  Teets  had  not  done  that.  As  I  under- 
stand, Ilarley  Teets  took  the  position  that  it  was  something  that  per- 
haps should  not  be  documented  for  the  benefit  of  other  condemned 
persons,  but  he  did  not  do  it,  and  it  was  a  great  burden  to  him.  It 
was  one  of  the  reasons  wlw  he  told  Bill  Weis.sich  two  days  before  his 
death  about  this  great  burden  he  was  carrying  around  within  his 
breast.  It  worried  him  that  he  had  not  told  anyone  and  that  he  took 
the  position  that  he  would  not  document  it. 

Senator  Richards:  My  point  again,  and  I  don't  want  to  pursue  this, 
but  is  it  not  customary  tliat,  where  tlic  altorney  for  the  party  to  be 
convicted  has  protested  innocence  of  the  partj'  right  up  to  the  time  of 
conviction,  and  where  the  defendant  who  is  about  to  be  executed  has 
protested  his  or  her  innocence  up  to  the  point  of  execution,  and  when 
this  is  common  knowledge,  and  there  is  a  sudden  switch  in  the  facts 
and  the  party  instead  of  protesting  innocence  admits  guilt — is  this  not 
custoiiiarily  revealed  to  all  parties?  And  if  not — why  not? 

Mr.  Leavy:  This  is  something  that  j)erhaps  Bill  Weissich  can  explain 
to  \(iii  better  Iroin  his  ])er.s()nal  coiitact  witii  Ilarh'y  Teets.  It  is  some- 
thiiiL;-  tliat  woiTied  him,  but  as  1  understand  it,  it  wa.s  sonuMliing  that 
he  didn't  feel  he  should  reveal.  Perhaps  it  was  some  principle  ])e('uliar 
to  his  position  as  warden.  Of  course,  one  of  their  duties  is  to  talk  with 
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the  persons  on  condemned  row,  and  it  was  a  matter  of  great  concern 
to  him.  Of  course  I  can't  explain  it.  I  Avish,  of  course,  that  it  had  been 
made  known.  It  might  have  caused  some  of  those  attorney's  who  made 
those  last-minute  or  last-liour  appeals  to  federal  and  state  courts  to  be  a 
little  bit  more  careful,  but  that  is  something  that  Harley  Teets  acted 
upon  by  way  of  his  principles.  I  don't  know  whether  I've  answered 
your  question  or  not. 

Senator  Richards :  No  doubt  to  the  best  of  your  ability,  sir.  I  'm  still 
confused  as  to  the  reasons,  but  I  assume  you  are,  too. 

Mr.  Leavy:  Well,  I'm  not  confused.  I  just  know  it  was  not  revealed, 
as  I  wish  it  were. 

Chairman  Regan:  Further  questions?  Thank  you,  Mr.  Leavy.  Sen- 
ator Farr. 

Senator  Farr:  Is  this  the  first  time  that  tins  has  been  made  public 
here,  at  this  hearing  tonight,  Mr.  Leavj'? 

Mr.  Leavy:  It's  the  first  time  I  have  made  it  public.  It  was  made 
known  to  me  in  writing  several  months  ago.  Since  I  learned  in  June, 
I  felt  that  sometime,  perhaps,  I  could  let  the  public  know  that  a  motion 
picture  such  as  "I  Want  To  Live,"  which  was  shown  throughout  the 
world,  is  a  black  mark  upon  the  administration  of  justice  in  California 
because  it  is  not  a  true  story,  as  it  claims  to  be. 

Senator  Farr :  Was  there  any  particular  reason  why  you  waited  until 
now,  that  you  didn't  make  it  public  when  it  came  to  your  knowledge 
last  June  ? 

Mr.  Leavy:  Well  I  didn't  feel  I  should  go  out  with  a  placard,  or 
suddenly  make  a  news  story  about  it. 

Chairman  Regan:  Senator  Farr,  he  made  it  known  because  I  asked 
him  the  question. 

Mr.  Leavy:  That's  j)robably  the  answer  to  it. 

Mr.  Coakley:  The  next  witness  will  be  quite  short.  He  has  been  here 
all  day  and  I  think,  in  fairness,  we  should  ask  him  to  step  up  here.  He 
is  Chief  Thomas  Cahill  of  the  San  Francisco  Police  Department.  He's 
been  in  that  department  for  18  years.  He  was  10  years  on  homicide 
with  his  illustrious  predecessor,  Frank  Ahern,  the  late  Frank  Ahern. 
He  and  Mr.  Ahern,  because  of  their  ability  and  their  knowledge  and 
their  courage,  were  loaned  by  San  Francisco  at  the  request  of  Senator 
Kefauver  to  his  committee  for  its  investigation  into  organized  crime. 
This  is  a  man  who  came  up  from  the  ranks.  Before  he  was  chief,  he 
was  a  deputy  chief.  He  is  now  chairman  of  the  Crime  Prevention  Com- 
mittee of  the  International  Association  of  Chiefs  of  Police  and  member 
of  the  Research  Committee  of  that  organization.  Mr.  Cahill. 

Mr.  Cahill:  Honorable  Chairman,  honorable  members  of  the  com- 
mittee, I  '11  be  very  brief.  I  am  for  the  retention  of  capital  punishment, 
and  I  speak  for  the  members  of  my  department,  regardless  of  what 
might  have  been  said  today  relative  to  San  Francisco.  Any  of  the  men 
of  my  department  I  have  spoken  to  are  for  the  retention  of  capital 
punishment.  I  believe  in  crime  preveution.  I  have  established  a  pro- 
gram which  I  feel  is  a  deterrent  to  crime  and  I  feel  that  capital  punish- 
ment is  necessary  in  the  enforcement  of  the  law  and  the  protection  of 
the  people  in  the  City  and  County  of  San  Francisco.  We  have  heard  a 
great  deal  about  the  shocking  aspects  of  the  gas  chamber  and  of  the 
death  penalty.  I  would  like  to  say  that  there  is  another  side  to  the  pie- 
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ture.  I  spent  10  years  in  homicide  and  I  saw  the  other  side.  I'd  plenty 
of  time  to  see  it,  and  many  instances  in  which  I  saw  it  in  which  the 
individual  did  not  have  any  opportunity  to  establish  his  riji-hts.  lie  did 
not  have  any  opportnnit}'-  to  set  his  affairs  in  order  before  he  dejiarted. 
I  feel  that  in  cases,  where  it  is  necessary — and  lc<,fal  and  proper,  accord- 
ing to  the  law  today — that  our  system  of  justice  pfivcs  full  protection  to 
the  individual  involved.  He  is  first  investigated  by  police  investigators. 
He  then  comes  to  a  screening  by  the  district  attorney's  office.  He  then 
goes  to,  probably,  a  coroner's  jury,  to  a  grand  jury  or  into  municipal 
court,  and  then  goes  into  superior  court  before  a  judge  or  a  jury. 
Then,  if  he  should  be  convicted  of  first-degree  murder  and  receive  the 
deatli  penalty,  it  is  again  reviewed  by  somebody  from  the  Attorney 
General's  office.  I  believe  that  ample  protection  is  given.  I  believe  in  the 
rights  of  the  individual  and  the  dignity  of  man,  but  I  also  believe  that 
M'p  cannot  surrender  the  right  to  kill  to  the  criminal  alone. 

Chairman  Reg-an:  Questions?  Senator  Farr. 

Senator  Farr:  Chief  Cahill,  I  have  a  clipping  here,  and  I  know 
nothing  about  it  and  am  asking  you  this  strictly  for  information.  It 
was  a  clipping  in  the  l^an  Fiancisco  News-Cnll  BuUetin  on  February 
25,  1960.  It  states  that  the  California  State  Law  Enforcement  Officers 
Association  today  went  on  record  as  opposed  to  capital  punishment,  and 
states  that  a  Forrest  M.  Seter,  as  president,  said  that  they  had  polled 
1,200  of  the  6,000  members.  Do  you  know  anything  about  this? 

Mr.  Cahill:  I  want  to  make  clear  tliat  that  is  not  the  State  Peace 
Officers  Association,  representing  the  men  in  law  enforcement  who  are 
out  in  the  field  and  who  enforce  the  law  and  protect  the  people.  That 
is  an  organization  of  men  who  are  more  in  the  line  of  guards  or  watch- 
men around  the  buildings,  such  as  the  State  Building  in  San  Francisco, 
the  unemployment  offices,  and  other  properties  of  the  State.  They  are 
not  the  men  who  are  out  in  the  field,  who  are  confronted  with  the  haz- 
ards that  law  enforcement  olficers  are.  They  do  not  speak  for  the  State 
Peace  Officers  Association,  to  which  police  and  sheriffs  belong. 

Senator  Farr:  I  appreciate  your  identifying  it  because  I  know  noth- 
ing about  it.  It  was  just  picked  up  from  the  paper  and  handed  to  me 
and  T  wanted  to  find  out  what  it  Avas.  Thank  you. 

Chairman  Regan:  Senator  Fisher. 

Senator  Fisher:  Did  I  understand  you  to  indicate  that  these  6,000 
people  ai'c  lu-iiuMrily  made  up  out  of  State  police  around  buildings? 

Mr.  Cahill:  I  have  no  idea  where  he  got  it.  I'm  merely  pointing  out 
that  the  State  police,  that  is  their  function.  They  are  not  members  of 
sheriff" 's  offices.  They  are  not  members  of  police  departments  throughout 
the  State. 

Chairman  Regan:  Furlher  questions? 

Mr.  Coakley:  I  had  hoped,  i\[r.  Chairman,  to  be  the  cleanup  man 
and  have  the  closing  argument,  but  I  see  you're  through,  so  that's 
all   we  have. 

Chairman  Regan:  .May  1,  members  of  th(»  commillee,  now  that  the 
hour  of  12  o'clock  is  arrived,  indicate  that  we  have  concluded  the 
liearing  without  further  testimony?  I  believe  the  issues  involved  have 
been  thoroughly  debated  before  tliis  committee  during  the  many 
hours  just  concluded,  and  that  the  matter  should  now  be  put  to  a 
vote.  However,  before  doing  .so,  I  would  like  to  point  out  that  the 
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committee  has  received  many  communicatious  aud  petitions  both  for 
aud  against  the  abolition  of  capital  punishment.  All  of  this  evidence 
will  be  made  part  of  the  committee's  permanent  record.  In  addition, 
we  have  received  several  requests  from  witnesses  who  desired  to 
testify,  but  were  not  able  to  do  so  because  of  time  limitations.  If  these 
witnesses  desire  to  submit  written  statements,  they  may  do  so,  and 
the  record  will  be  kept  open  for  this  purpose.  The  chair  will  enter- 
tain a  motion.  Whatever  you  want  to  do. 

Unidentified  voice :  Call  the  roll. 

Senator  Farr:  Mr.  Chairman,  I  have  an  amendment  here,  author's 
amendment. 

Chairman  Regan:  Wait  a  minute. 

Unidentified  voice :  Roll  call. 

Chairman  Regan:  Just  a  minute.  Senator  Farr,  you  have  submitted 
— these  are  your  amendments,  amendments  to  Senate  Bill  No.  1.  If 
you  will  look  at  the  bill,  on  page  2  of  the  printed  bill.  After  line  14 
insert  Section  2.  "This  act  shall  cease  to  be  eifective  on  July  1,  1963." 
Do  you  care  to  say  anything  further  on  your  motion  ? 

Senator  Farr :  Well,  it  would  provide  a  moratorium. 

Chairman  Regan:  It  provides  a  moratorium  on  the  death  penalty 
with  that  date.  Is  that  it"^ 

Senator  Farr :  Correct. 

Chairman  Regan:  Senator  Farr  moves  that  the  amendment  declar- 
ing a  moratorium  be  adopted.  The  secretary  will  call  the  roll.  These 
are  author's  amendments. 

Secretary:  Arnold. 

Senator  Arnold:  Aye. 

Secretary:  Beard. 

Senator  Beard:  Aye. 

Secretary:  Christiansen. 

Senator  Christiansen : 

Secretary:  Cobey. 

Senator  Cobey :  Aye. 

Secretary:  Dolwig. 

Senator  Dolwig :  No. 

Secretary :  Farr. 

Senator  Farr :  Aye. 

Secretary:  Fisher. 

Senator  Fisher:  Aye. 

Secretary:  Grunsky. 

Senator  Grunsky :  No. 

Secretary:  Holmdahl. 

Senator  Holmdahl:  Aye. 

Secretary:  McAteer. 

Senator  McAteer:  No. 

Secretary:  0 'Sullivan. 

Senator  O'SuUivan:  No. 

Secretary:  Rattigau. 

Senator  Rattigan:  Aye. 

Secretary:  Richards. 

Senator  Richards:  Aye. 

Secretary:  Shaw. 
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Senator  Shaw:  Aye. 
Secretary:  Regan. 
Senator  Regan:  No. 

Chairman  Regan:  Now  the  bill  that's  before  us  is  amended.  There's 
a  motion  made  the  bill  go  out  due  pass  as  amended.  The  secretary  will 
call  the  roll. 

Secretary:  Arnold. 

Senator  Arnold:  No. 

Secretary:  Beard. 

Senator  Beard:  Aye. 

Secretary :  Christensen. 

Senator  Christensen:  No. 

Secretary:  Cobey. 

Senator  Cobey:  Aye. 

Secretary:  Dolwig. 

Senator  Dolwig:  No. 

Secretary:  Farr. 

Senator  Farr:  Aye. 

Secretary:  Fisher. 

Senator  Fisher :  Aye. 

Secretary:  Grunsky. 

Senator  Grunsky :  No. 

Secretary :  Holmdahl. 

Senator  Holmdahl :  No. 

Secretary:  ]\IcAteer. 

Senator  McAteer :  No. 

Secretary:  O'Sullivan. 

Senator  O'Sullivan:  No. 

Secretary:  Kattigan. 

Senator  Rattigan :  Aye. 

Secretary:  liieliards. 

Senator  Richards :  Aye. 

Secretary:  Shaw. 

Senator  Shaw:  Aye. 

Secretary:  Regan. 

Chairman  Regan:  No.  The  bill  is  with  us.  The  meeting  is  adjourned. 
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CHAPTER   I 

INTRODUCTION 

The  official  version  of  the  Uniform  Commercial  Code  recommended 
by  the  National  Commission  on  Uniform  State  Laws  has  been  widely 
circulated  throughout  the  United  States,  and,  therefore,  will  not  be 
reprinted  in  this  report  in  its  exact  text.  Copies,  however,  were  sent 
to  approximately  1,000  business  and  fiancial  institutions  in  California, 
and  comments  were  requested  thereon.  Hundreds  of  replies  were  re- 
ceived but  most  merely  requested  additional  information,  and  the  only 
substantial  comments  on  the  Code  were  received  from  the  various  or- 
ganizations later  referred  to  in  this  report. 

Because  of  the  monumental  size  of  the  Code,  it  will  be  reprinted  in 
this  report  in  several  versions  showing  the  changes  which  were  made  as 
a  result  of  interim  study.  However,  in  order  that  the  matter  may  be 
kept  in  perspective,  the  first  segment  of  this  report  will  contain  the 
California  Annotations  to  the  proposed  Uniform  Commercial  Code 
setting  forth  in  general  the  relationship  between  the  official  national 
version  and  existing  California  law. 

Thereafter  will  follow  the  first  California  legislative  bill  on  the  sub- 
ject, known  as  Senate  Bill  No.  1.  This  very  closely  parallels  the  official 
version  of  the  Code,  but  it  will  be  noted  that  whereas  the  official  ver- 
sion of  the  Code  sets  forth  options  in  certain  instances.  Senate  Pre- 
print Bill  No.  1  reflects  the  decisions  that  have  been  made  in  the  exer- 
cise of  these  options.  There  will,  therefore,  be  a  slight  variance  between 
the  two  documents  which  will  also  be  reflected  in  the  California 
Annotations. 

It  will  be  noted  also  that  in  the  nationally  approved  text  of  the  Uni- 
form Commercial  Code,  major  divisions  are  called  Articles  and  within 
these  Articles  are  subdivisions  known  as  Parts.  Also,  Section  numbers 
start  at  1-101  and  run  thereafter  in  sequence  through  the  Article.  The 
next  Article  then  starts  with  Section  2-101,  and  a  similar  plan  is  fol- 
lowed throughout  the  Code.  It  is  this  form  that  the  California  Anno- 
tations follow  since,  as  indicated  above,  they  were  prepared  with  ref- 
erence to  the  national  version  of  the  Code. 

Senate  Preprint  Bill  No.  1  adopts  a  different  numbering  system  to 
conform  to  the  general  plan  of  the  California  Code  system.  Major  divi- 
sions of  the  Uniform  Commercial  Code  are  referred  to  as  Chapters 
instead  of  Articles,  and  subdivisions  are  referred  to  as  Articles  instead 
of  Parts.  Likewise,  the  numbering  system  starts  at  11101  and  runs 
in  sequence,  except  for  the  general  clean-up  provisions  of  Chapter  10 
which  refer  to  other  existing  law. 

It  will  also  be  noted  that  some  of  the  comments  received  by  the 
Committee  on  various  Sections  of  the  Code  refer  to  Articles,  while 
others  refer  to  Chapters.  This  is  merely  because  the  various  Committees 
working  on  the  project  had  before  them  different  versions  of  the  Code, 
and  in  all  of  these  cases  the  terms  Article  and  Chapter  should  be  read 
interchangeably  and  actually  refer  to  the  Chapter  as  found  in  Senate 
Preprint  BiU  No.  1. 
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INTRODUCTION 

The  material  for  these  annotations  was  originally  prepared  in  1952 
by  the  then  counsel  of  the  California  Commission  on  Uniform  State 
Laws,  Frank  K.  Richardson,  of  the  Sacramento  Bar.  When  the  commis- 
sion determined  that  the  Uniform  Commercial  Code  should  be  offered 
for  enactment  at  the  1961  session  of  the  Legislature,  the  legislative 
members  of  the  commission  (Senator  Fred  S.  Farr  and  Assemblyman 
William  Biddick,  Jr.)  requested  the  Office  of  Legislative  Counsel  to 
bring  these  annotations  up  to  date.  They  are,  therefore,  keyed  to  the 
1958  Official  Text  of  the  Code.  The  annotations  were  prepared  in  the 
Office  of  Legislative  Counsel  Ralph  N.  Kleps,  by  Deputy  Legislative 
Counsel,  Richard  T.  Wilsdon,  They  were  printed  by  the  California 
Legislature  pursuant  to  Senate  Concurrent  Resolution  No.  13  of  the 
1960  Regular  Session, 

These  California  Annotations  are  submitted  by  the  California  Com- 
mission on  Uniform  State  Laws  and  the  California  Legislature  for 
the  assistance  of  those  engaged  in  the  study  of  the  Uniform  Commer- 
cial Code  for  possible  enactment  at  the  1961  General  Session  of  the 
Legislature. 
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EFFECTIVE   DATE   AND   REPEALER 


ARTICLE  1 
GENERAL  PROVISIONS 

PART  1 

SHORT  TITLE,  CONSTRUCTION,  APPLICATION  AND 

SUBJECT  MATTER  OF  THE  ACT 

1-101.    Short  Title. 
This  section  is  new. 

1-102.    Purposes ;  Rules  of  Construction ;  Variation  by  Agreement 

Applicable  California  Statutes 

Civil  Code  Sections  1791  and  3268. 

The  provisions  of  subdivision  (1)  as  aids  to  construction  are  not 
new,  but  the  provisions  of  subdivision  (2)  have  no  counterpart  in  exist- 
ing California  law. 

In  two  specific  areas  the  effect  of  U.C.C.  may  not  be  varied  by  agree- 
ment, first,  if  a  specific  provision  itself  provides  against  variation  and, 
secondly,  where  the  U.C.C.  imposes  affirmative  obligations  of  good  faith, 
diligence,  reasonableness  and  care,  these  may  not  be  disclaimed.  Gener- 
ally the  existing  California  statutes  have  not  prohibited  modification  of 
the  basic  rights  and  duties  by  agreement  unless  contrary  to  public 
policy.  See  for  example  the  language  of  Civil  Code  Sections  1791  and 
3268,  and  cases  such  as  Local  659,  I.A.T.S.E.  v.  Color  Corp.  Amer.,  47 
Cal.  (2d)  189,  302  Pac.  (2d)  294,  and  Leonard  v.  Board  of  Education, 
36  Cal.  App.  (2d)  595,  97  Pac.  (2d)  1032.  The  conflicting  cases  on  the 
effect  of  the  contract  provision  as  standards  of  conduct  are  analyzed  in 
Brannan's  Negotiable  Instruments  Law  (6th  Ed.  1938)  111-113. 

The  reference  to  tense  and  gender  is  similar  to  that  in  Civil  Code 
Section  14. 

1-103.    Supplementary  General  Principles  of  Law  Applicable 

Applicable  California  Statutes 

Civil  Code  Sections  1722,  1794,  and  2132. 

This  section  enlarges  the  provisions  of  Civil  Code  Sections  1722, 
1794,  and  2132. 

1-104.    Construction  Against  Implicit  Repeal 

This  section  is  new. 

1-105.    Territorial  Application  of  the  Act ;  Parties'  Power  to  Choose 
Applicable  Law 

Applicable  California  Statutes 
Civil  Code  Section  1646. 


(2») 
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This  is  one  of  the  most  important  preliminary  sections  of  U.C.C.  It 
states  the  conflicts  of  laws  rules  Avith  reference  to  the  code.  The  section 
would  create  new  law  in  California.  In  five  areas  it  specifies  which  law 
shall  govern.  In  all  other  areas  the  i)arties  may  agree  as  to  wliat  law 
governs  a  commercial  transaction,  provided  that  the  law  or  jurisdiction 
selected  bears  a  reasonable  relationship  to  the  transaction;  absent  sueh 
agreement  the  law  "of  this  state"  applies  if  the  transaction  bears  a 
reasonable  relation  to  it.  The  five  specified  areas  are: 

(1)  Rights  of  creditors  against  sold  goods. 

(2)  Applicabilitj'  of  the  article  on  bank  deposits  and  collections. 

(3)  Bulk  transfers. 

(4)  Applicability  of  the  article  on  investment  securities. 

(5)  Policy  and  scope  of  secured  transactions. 

The  net  effect  is  to  make  the  code  enforceable  in  many  situations 
where  now,  under  present  California  law,  the  local  law  would  not  be 
applicable. 

The  comments  suggest  that  the  test  of  "reasonable  relation"  is  simi- 
lar to  that  laid  down  bv  the  Supreme  Court  in  Sccman  v.  Philadelphia 
Warehouse  Co.,  274  U.S.  403;  47  S.Ct.  621;  71  L.Ed.  1123. 
•  The  California  eases  have  recognized  the  doctrine  of  comity.  Hcnniiuj 
Estate,  128  Cal.  214,  60  Pac.  762 ;  Alasl<a  Packers  v.  Industrial  Acci- 
dent Commission,  1  Cal.  (2d)  250,  34  Pac.  (2d)  716. 

1-106.     Remedies  to  Be  Liberally  Administered 

Applicable  California  Statutes 
CivU  Code  Section  1792. 

Subdivision  (2)  is  the  same  in  effect  as  Civil  Code  Section  1792. 
1-107.     Waiver  or  Renunciation  of  Claim  or  Right  After  Breach 

Applicable  California  Statutes 

Civil  Code  Sections  1541  and  1G05  to  1615,  inclusive. 

This  section  is  similar  to  the  California  law  which  has  required  a 
consideration  or  writing  to  support  a  waiver  or  release  of  a  claim  or 
right.  See  Civil  Code  Section  1541.  As  to  what  is  consideration  see 
Civil  Code  Sections  1605  to  1615.  inclusive.  See  also  Marshall  v.  Pack- 
ard Bell,  106  Cal.  App.  (2d)  770.  236  Pac.  (2d)  201;  Upper  San 
Joaquin  Canal  Co.,  v.  Roach,  78  Cal.  552,  21  Pac.  304. 

1-108.     Severability 

Applicable  California  Statutes 
Civil  Code  Section  ;',01().l."). 

This  section  is  identical  with  Civil  Code  Section  3016.15  (Trust 
Receipts  Act). 

1-109.     Section  Captions 

This  section  changes  the  present  California  code  system  which  gen- 
erally specifies  that  section  captions  do  not  in  any  manner  alfcct  the 
scope,  meaning,  or  intent  of  the  provisions  of  a  section.  See  for  example 
Welfare  and  Institutions  Code  Section  5  and  Insurance  Code  Section  6. 
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PART  2 

GENERAL   DEFINITIONS  AND   PRINCIPLES 
OF   INTERPRETATION 

1-201.     General  Definitions 

Applicable  California  Statutes 

Civil  Code  Sections  14,  18,  19,  1095,  1478,  1549,  1621,  1721,  1783  to  1790,  1796, 
1858.04,  2126c,  2126d,  2132b,  2787,  2981,  3013,  3017,  3077,  3100,  3104,  3106, 
3266,  3430,  3439.01,  3450;  Code  of  Civil  Procedure  Sections  1959  and  1981; 
Corporations    Code    Sections   2453,    2454,    2460,    and    15002. 

1.  "Action"  broadens  definition  in  Civil  Code  Sections  1796,  1858,04, 
and  2132  to  include  "recoupment"  and  "any  other  proceedings  in 
which  rights  are  determined."  Broadens  Civil  Code  Section  3266  in 
addition  to  above  to  include  "suit  in  equitj^" 

2.  "Aggrieved  party" — New.  Nothing  comparable  in  California 
statutes. 

3.  "Agreement" — New.  Combines  several  sections  of  California  law 
and  broadens  interpretation  of  agreement  as  found  in  Civil  Code 
Section  1549.  See  Civil  Code  Section  1621. 

4.  "Bank"  limits  Civil  Code  Section  3266  unless  "person"  as  used 
in  U.C.C.  is  interpreted  to  mean  association  of  persons,  incorporated 
or  unincorporated. 

5.  "Bearer"  broadens  definition  of  Civil  Code  Section  3266  by 
inserting  words  "instrument,"  "document  of  title"  and  "security." 

6.  "Bill  of  lading" — New.  Compare  with  CUlvil  Code  Sections  2126c 
and  2126d. 

7.  "Branch" — New. 

8.  "Burden  of  establishing  a  fact" — New.  Compare  with  Code  of 
Civil  Procedure  Section  1981. 

9.  "Buyer  in  ordinary  course  of  business."  Seems  to  broaden  word 
"buyer"  used  in  Civil  Code  Section  1796.  "New  value"  is  used  in 
Section  3013  but  not  in  U.C.C,  although  Civil  Code  Section  1796  in 
use  of  "purchases"  does  include  said  mortgagee's  pledgee. 

10.  ' '  Conspicuous  " — New. 

11.  "Contract" — Compare  with  Civil  Code  Sections  1549  and  1721. 
U.C.C.  neither  broadens  nor  limits  ordinary  meaning  of  contract. 
(Since  drawers  of  act  have  stipulated  that  "any  other  applicable  rules 
of  law  are  available  for  application.") 

12.  "Creditor" — New.  Broader  in  scope  than  Civil  Code  Sections 
3017,  3430,  and  3439.01  as  it  includes  all  classes  of  creditors  and  all 
representatives  of  creditors. 

13.  "Defendant"— Similar  to  Civil  Code  Section  1796. 

14.  "Delivery"— Similar  to  Civil  Code  Sections  1796,  1858.04,  and 
3266,  and  Corporations  Code  Section  2453. 

15.  "Documents  of  Title" — Adds  dock  receipt  to  Civil  Code  Section 
1796.  Clarifies  document  of  title  addressed  to  bailee. 

16.  "Fault"— Adds  "omission"  to  Civil  Code  Section  1796  for 
clarity. 

17.  "Fungible"  broadens  definition  of  Civil  Code  Sections  1796 
and  1858.04. 

18.  "Genuine"— New. 
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19.  ''Good  faith" — Similar  to  the  definition  of  Civil  Code  Sections 
1796,  1858.04,  and  2132b;  Corporations  Code  Section  2460. 

20.  "Holder"  changes  definition  of  Civil  Code  Section  2132b  in  that 
U.C.C.  seems  to  include  all  persons  holding  a  document  whether  or  not 
they  have  "right  of  property  therein."  See  also  Civil  Code  Section  3266. 

21.  "Honor"— New. 

22.  "Insolvency  proceedings" — New. 

23.  "A  person  is  insolvent" — Similar  to  Civil  Code  Section  1796. 
Compare  Civil  Code  Sections  3077,  3439.02,  and  3450;  Corporations 
Code  Section  15002. 

24.  "Money" — No  California  analogy,  although  U.C.C.  might  clarify 
effect  of  Civil  Code  Section  1478  as  related  to  legal  tender. 

25.  "Notice"— Compare  U.C.C.  definition  of  "notice"  with  Civil 
Code  Sections  18  and  19. 

26.  "A  person  notified" — New. 

27.  "Notice  received" — New. 

28.  "Organization"  broadens  California  concept  of  person  to  include 
almost  every  tvpe  of  legal  entity.  Compare  with  Civil  Code  Sections  14, 
1796,  1858.04, '2132b,  2981,  3013,  and  3266;  Corporations  Code  Sections 
2454  and  15002. 

29.  "Party"— New. 

30.  "Person"  broadens  concept.  Compare  with  "organization," 
supra. 

31.  "Presumption"  broadens  definition  in  Code  of  Civil  Procedure 
Section  1959. 

32.  "Purchase"  broadens  definitions  of  Civil  Code  Sections  1796, 
1858.04,  2132b,  and  3013  to  include  "gift"  and  any  other  voluntary 
transaction  creating  interest  in  property. 

33.  "Purchaser"  broadens  definitions  as  shown  immediately  above. 

34.  "Remedy" — New.  No  comparable  California  laAv,  but  broadens 
concept  to  include  compromise  and  administrative  remedies.  See  Civil 
Code  Sections  1786  to  1790  for  buyers'  remedies  on  breach  of  contract. 
Compare  Sections  1783  to  1785  for  sellers'  remedies. 

35.  "Representative" — New.  No  California  counterpart.  See  Civil 
Code  Section  2295  for  definition  of  "agent";  Civil  Code  Sections 
730.03,  2219,  and  3013  for  "trustee."  Broadens  appointive  relationship 
to  include  "any  other  person  empowered  to  act  for  another,"  appar- 
ently in  any  capacity. 

36.  "Rights"— New. 

37.  "Security  interest" — New.  Is  broad  enough  to  include  tradi- 
tional California  devices  of  pledge,  conditional  sales  contract,  assign- 
ment of  accounts  receivable,  chattel  mortgage. 

38.  "Send"— New. 

39.  "Signed"— New.  See  Civil  Code  Section  3100  for  signature  by 
agent.  Civil  Code  Section  14  includes  mark  and  Civil  Code  Section  1095 
covers  signature  by  attorney  in  fact. 

40.  "Surety"— New.  Com'pare  with  Civil  Code  Section  2787. 

41.  "Telegram"— New. 

42.  "Term"— New. 

43.  "Unauthorized  signature" — New.  Compare  Avith  Civil  Code  Sec- 
tion 3104. 
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44.  "Value" — Substantially  similar  to  Civil  Code  Sections  1796, 
1858.04,  2132b,  3013,  3106,  and  3266. 

45.  "Warehouse  receipt" — New.  Compare  with  Civil  Code  Section 
1858.01  and  following. 

46.  "Written"  or  "writing"  broadens  definition  of  Civil  Code  Sec- 
tions 14  and  3266  to  include  "typewriting"  or  "other  intentional  re- 
duction to  tangible  form." 

1-202.    Prima  Facie  Evidence  by  Third  Party  Documents 

Applicable  California  Statutes 

Code  of  Civil  Procedure  Sections  1953e  and  1953f. 

This  section  would  modify  certain  provisions  of  the  Uniform  Busi- 
ness Records  as  Evidence  Act  (Code  of  Civil  Procedure  Section  1953e 
et  seq.).  U.C.C.  is  narrower,  in  that  it  covers  any  "document  authorized 
or  required  by  the  contract  to  be  issued  by  a  third  party,"  whereas 
Code  of  Civil  Procedure  Section  1953f  covers  "a  record  of  an  act,  con- 
dition or  event." 

A  second  modification  is  that  U.C.C.  removes  the  requirement  that 
the  custodian  or  other  qualified  witness  identify  and  otherwise  verify 
the  instrument.  Under  U.C.C.  the  document  is  prima  facie  evidence  of 
its  own  authenticity. 

1-203.     Obligation  of  Good  Faith 

Applicable  California  Statutes 

Civil  Code  Sections  1744,  174.5,  and  1796. 

This  section  probably  makes  no  substantive  change  in  California  law. 
The  definition  of  "good  faith"  contained  in  U.C.C.  Section  1-201 
means  "honesty  in  fact,"  which  is  the  same  as  Civil  Code  Section  1796. 
This  term  is  important  in  several  situations  covered  by  the  Uniform 
Sales  Act,  e.g.,  Civil  Code  Sections  1744  and  1745. 

There  is  a  body  of  California  law  on  fraud  which  conceivably  might 
be  affected  by  the  interpretation  given  to  "good  faith"  under  U.C.C. 

1-204.    Time ;  Reasonable  Time ;  "Seasonably" 

Applicable  California  Statutes 
Civil  Code  Section  1791. 

The  Pennsylvania  annotators,  dealing  with  a  statute  identical  with 
Civil  Code  Section  1791  suggest  that  the  effect  of  this  section  of  U.C.C. 
permitting  modification  by  agreement  if  the  time  specified  is  not 
"manifestly  unreasonable"  modifies  the  principle  of  Civil  Code  Sec- 
tion 1791  permitting  varying  of  any  rights,  duties,  etc.,  by  express 
agreement. 

1-205.     Course  of  Dealing  and  Usage  of  Trade 

Applicable  California  Statutes 

Civil  Code  Sections  1644  and  1791. 

No  substantial  change  in  California  law  is  made  by  this  section. 
Civil  Code  Section  1791  takes  into  account  "the  course  of  dealing  be- 
tween the  parties,"  and  "custom"  in  determining  the  obligations  of 
an  agreement  to  sell  or  sale.  Civil  Code  Section  1644  takes  cognizance 
of  "usage"  in  the  interpretation  of  a  contract. 

2— L-3023 
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U.C.C.  adds  the  provision  in  subdivision  (2)  that  the  usage  must 
have  "regularity  of  observance."  The  California  decisions  have  re- 
quired that  the  custom  and  usage  be  known  either  expressly  or  by 
implication  by  the  parties.  Webster  v.  Klassen,  109  Cal.  App.  (2d)  583, 
241  Pac.  (2d)  302;  3Iillcr  v.  Germain  Seed  Co.,  193  Cal.  62,  222  Pac. 
817 ;  Bohertson  v.  Dodson,  5-4  Cal.  App.  (2d)  661,  129  Pac.  72G. 

For  cases  in  accord  with  subdivision  (5)  see  Laita  v.  DaRosa,  100 
Cal.  App.  606,  280  Pac.  711. 

No  California  cases  were  found  on  the  question  of  notice  of  the  cus- 
tom or  usage  found  in  subdivision  (6). 

1-206.     Statute  of  Frauds  for  Kinds  of  Personal  Property  Not 
Otherwise  Covered 

Applicable  California  Statutes 
.  Civil  Code  Sections  1624a  and  1724. 

This  section  fills  a  gap  left  by  the  separate  Statute  of  Frauds  provi- 
sions for  goods  (Section  2-201),  securities  (Section  8-319),  and  security 
interests  (Section  9-203),  the  gap  being  basically  "choses  in  action." 
For  a  discussion  of  the  changes  made  see  the  analysis  of  U.C.C.  Section 
2-201.. Note,  however,  that  this  section  raises  the  limit  for  oral  trans- 
actions to  $5,000. 

1-207.     Performance  or  Acceptance  Under  Reservation  of  Rights 

Applicable  California  Statutes 
Civil  Code  Section  1760. 

This  section  is  consistent  with  Civil  Code  Section  1769  providing  that 
acceptance  of  goods  does  not  bar  an  action  for  damages  in  the  sales  field. 

1-208.     Option  to  Accelerate  at  Will 

New  law.  Requirement  of  good  faith  before  exercising  acceleration 
rights  is  similar  to  the  situation  in  contract  law  where  there  is  a  promise 
conditional  on  the  promisor's  satisfaction.  In  this  situation  California 
courts  have  distinguished  between  two  types  of  cases:  (1)  That  in 
whicli  the  fancj^,  taste,  sensibility  or  judgment  of  the  party  is  the  issue, 
in  which  case  the  right  to  terminate  cannot  be  challenged  because  it  was 
not  founded  on  any  practical  reason.  For  example,  Kendis  v.  Cokn,  90 
Cal.  App.  41,  265  Pac.  844;  Ilall  v.  Wehl),  66  Cal.  App.  416,  423,  226 
Pac.  403,  406.  (2)  That  in  which  the  question  is  one  of  operative  or 
mechanical  fitness,  in  which  event  the  rejection  must  be  reasonable. 
Allred  v.  Sheehan,  54  Cal.  App.  688,  202  Pac.  681. 

See  California  Annotations  to  Restatement  of  Contracts,  pp.  142  and 
143. 


ARTICLE  2 
SALES 

INTRODUCTION 

The  sales  article  represents  a  substantial  departure  from  and  mod- 
ernization of  the  California  Sales  Act.  It  would  repeal  the  provisions  of 
Civil  Code  Sections  1721  to  1800.  Some  of  the  principal  changes  appear 
to  be  as  follows : 

1.  The  emphasis  in  the  California  law  on  title  to  the  property  in 
determining  risk  of  loss,  priority  among  creditors,  etc.,  has  been  aban- 
doned. In  its  place  the  code  sets  forth  separate  rules  for  risk  of  loss, 
priority,  etc.,  independent  of  the  location  of  title. 

2.  The  code  introduces  a  number  of  contractual  concepts  into  the 
law  of  sales  which  had  not  heretofore  been  covered  by  statute. 

3.  The  introduction  of  special  rules  pertaining  to  "merchants." 

4.  The  statute  of  fra-uds  provisions  of  the  Uniform  Sales  Act  would" 
be  modified. 

5.  The  removal  of  the  requirement  that  offers  to  be  binding  must  be 
supported  by  a  consideration. 

PART  1 

SHORT  TITLE,  GENERAL  CONSTRUCTION   AND 

SUBJECT  MATTER 

2-101.     Short  Title 

This  section  is  new. 

2-102.     Certain  Security  and  Other  Transactions  Excluded  From 
This  Article 

Applicable  California  Statutes 
Civil  Code  Section  1795. 

This  section  is  a  rephrasing  and  slight  extension  of  Civil  Code  Sec- 
tion 1795  and  excludes  from  the  operation  of  Article  2  transactions 
which  although  in  the  form  of  a  sale  or  contract  to  sell  are  really  mort- 
gages or  other  security  devices.  Apparently  the  section  would  also 
exclude  certain  special  statutes  pertaining  to  sales  to  unique  groups  of 
buyers ;  for  example,  the  provisions  of  the  Vehicle  Code  relating  to  sale 
of  and  recording  of  sale  of  motor  vehicles,  etc. 

2-103.     Definitions  and  Index  of  Definitions 

Applicable  California  Statutes 

Civil  Code  Sections  1796,  1858.04,  and  2132b ; 
Corporations  Code  Section  2460. 

"Buyer" — Narrows  definition  of  Civil  Code  Section  1796  since  it 
provides  for  ' '  any  legal  successor  in  interest  of  such  person. ' ' 
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"Good  faith"— Broadens  Civil  Code  Sections  1796,  1858.04,  and 
2132b ;  and  Corporations  Code  Section  2460. 

"Receipt"— New. 

"Seller" — Narrows  definition  of  Civil  Code  Section  1796  since  it 
provides  for  "any  legal  successor  in  interest  of  such  person." 

2-104.  Definitions:  "Merchant";  "Between  Merchants";  "Financ- 
ing" Agency" 

Applicable  California  Statutes 

Civil  Code  Sections  1735(2)  and  173G(c). 

There  is  no  California  counterpart,  case  or  statutory,  for  this  special 
treatment  given  to  merchants.  "Merchants"  under  the  code  have  their 
own  special  rules  for  behavior  between  themselves  and  these  are  new; 
see  for  example:  U.C.C.  Sections  2-201,  2-205,  2-207,  2-209,  2-314, 
2-326,  2-509,  2-603.  As  to  "financing  agency"  see  Sections  2-506, 
2-512(1)  (b).  California  has  made  some  slight  recognition  of  the  status 
of  "professional  seller"  in  statutes  such  as  Civil  Code  Section  1735(2), 
"a  seller  who  deals  in  goods  of  that  description"  (implied  warranties 
of  quality),  and  Civil  Code  Section  1736(c)  (implied  warranties  in 
sale  by  sample). 

For  reference  to  terms  implied  b}^  custom  or  usage,  see  annotations 
of  U.C.C.  Section  1-205,  supra. 

2-105.  Definitions:  Transferability;  "Goods";  "Future"  Goods; 
"Lot" ;  "Commercial  Unit" 

Applicable  California  Statutes 

Civil  Code  Sections  6.58,  6G0,  1725,  1726,  1737,  and  1796. 

The  definition  of  "goods"  in  subdivision  (1)  is  to  be  compared 
with  Civil  Code  Section  1796.  Under  the  U.C.C.  definition  the  test  is 
"movable  other  than  money  and  securities."  Under  the  Civil  Code  the 
test  is  "chattels  personal  other  than  things  in  action  and  money." 

By  definition  U.C.C.  includes,  as  goods,  "identified  things  attached 
to  realty. ' '  This  seems  consistent  with  Civil  Code  Sections  658  and  660. 

"Money"  is  excluded  from  the  provisions  of  Article  2  only  when  it 
is  money  "in  which  the  price  is  to  be  paid"  (thus  including  foreign 
money,  for  example).  Whereas,  under  Civil  Code  Section  1796  all 
"money"  was  excluded. 

"Investment  securities"  are  excluded  under  U.C.C.  by  definition, 
and  the  same  result  has  been  achieved  in  California  under  the  Sales 
Act  by  judicial  decision.  See  Franck  v.  J.  J.  Sugarnian-Rudolph  Co., 
40  Cal.  (2d)  81,  251  Pac.  (2d)  M9;  Porter  v.  Gibson,  25  Cal.  (2d)  506, 
154  Pac.  (2d)  703. 

Subdivision  (2)  is  similar  to  California  law.  See  Civil  Code  Sections 
1725(1)  and  (3)  and  1737,  and  Schiffman  v.  Richfield  Oil  Corp.,  8  Cal. 
(2d)  211,  64  Pac.  (2d)  1081. 

Subdivisions  (3)  and  (4)  are  similar  to  Civil  Code  Section  1726. 

Subdivisions  (5)  and  (6)  are  new. 

2-106.  Definitions :  "Contract" ;  "Agreement" ;  "Contract  for  Sale" ; 
"Sale";  "Present  Sale";  "Conforming"  to  Contract;  "Ter- 
mination"; "Cancellation" 

Applicable  California  Statutes 

Civil  Code  Sections  1721,  1728,  1729,  17S!)(l)fa),   (l)(b),   (l)(c).   (l)(d),  and 
1793. 
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''Contract  for  sale" — Similar  to  Civil  Code  Section  1721. 

'  *  Conforming ' ' — New. 

"Termination" — New.  See  destruction  of  goods,  Civil  Code  Sections 
1728,  1729,  and  see  Civil  Code  Section  1793  on  avoidance  by  operation 
of  law  and  applicable  law  governing. 

"Cancellation" — New.  Broadens  "termination"  as  used  in  U.C.C. 
to  include  breach  by  other  party.  Compare  with  Civil  Code  Section 
1789(l)(a),  (l)(b),  (l)(c),and  (l)(d). 

2-107.     Goods  to  Be  Severed  From  Realty:  Recording 

Applicable  California  Statutes 

Civil  Code  Sections  1213,  1214,  1215,  and  1796. 

Under  U.C.C.  the  code  applies  even  if  the  severance  of  goods  from 
realty  harms  the  realty  if  the  seller  does  the  severing,  and  if  the  buyer 
is  to  sever  the  code  applies  only  after  the  severance.  Under  Civil  Code 
Section  1796,  the  Sales  Act  applies  if  the  things  attached  to  the  land 
are  "agreed  to  be  severed  before  sale,  etc." 

Recorded  conveyances  "of  real  property"  constitute  constructive 
notice  of  the  contents  of  the  conveyance  to  subsequent  purchasers. 
Civil  Code  Sections  1213  and  1214.  As  to  what  constitutes  a  "convey- 
ance" see  Civil  Code  Section  1215. 

PART  2 
FORM,  FORMATION   AND   READJUSTMENT  OF  CONTRACT 

2-201.     Formal  Requirements:  Statute  of  Frauds 

Applicable  California  Statutes 

Civil  Code  Sections  1724  and  1624a. 

The  California  Statute  of  Frauds  as  contained  in  Civil  Code  Sections 
1624a  and  1724  will  be  substantially  modified  by  the  adoption  of  the 
U.C.C. 

Under  the  Civil  Code  a  memorandum  to  satisfy  the  statute  had  to  be 
a  "note  or  memorandum  in  writing  of  the  contract  of  sale."  Under 
U.C.C.  the  memorandum  is  sufficient  if  it  indicates  "that  a  contract 
for  sale  has  been  made."  The  California  cases  have  been  liberal  as  to 
the  sufficiency  of  the  memorandum.  See  for  example,  Skirhall  v.  RKO 
Radio  Pictures,  Inc.,  134  Cal.  App.  (2d)  843,  286  Pac.  (2d)  954.  As  to 
the  quantity  of  the  goods,  under  U.C.C.  the  memorandum  fixes  the 
amount. 

In  all  other  respects  the  U.C.C.  would  appear  to  liberalize  the  re- 
quirements of  the  California  Statute  of  Frauds.  Under  U.C.C.  the 
memorandum  may  be  indefinite,  omit  terms,  and  even  incorrectly  state 
a  term. 

As  to  the  signature  to  the  memorandum  the  U.C.C.  is  in  accord  with 
existing  California  cases  like  Murphy  v.  Munson,  95  Cal.  App.  (2d) 
306,  212  Pac.  (2d)  603.  U.C.C.  1-201  (39)  includes  "any  authentica- 
tion within  the  definition  'signed'."  This  position  is  apparently  similar 
to  the  present  California  rule  as  expressed  in  MoNear  v.  Petroleum 
Export  Corp.,  208  Cal.  162,  280  Pac.  684,  and  California  Canners  Co.  v. 
Scatena,  117  Cal.  447,  49  Pac.  462. 

Subdivision  (2)  of  Section  2-201  changes  existing  law  in  permitting 
written  confirmation  as  a  substitute  for  the  memorandum  in  the  absence 
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of  notice  of  objection.  There  is  no  California  statutory  authorization 
for  such  confirmation  although  the  written  instrument  need  not  be 
executed  at  the  same  time.  Action  Rock  Co.  v.  Lone  Pine  Utilities  Co., 
44  Cal.  x\pp.  597,  186  Pac.  809,  and  the  confirmation  may  be  by  sep- 
arate instrument,  Albion  Lumber  Co.  v.  Lowell,  20  Cal.  App.  782.  130 
Pac.  858,  864. 

Subdivision  (3)  (a)  is  similar  to  Civil  Code  Section  1724(2),  although 
the  last  clause  of  U.C.C.  requiring  that  the  seller  have  "made  either  a 
substantial  beginning"  or  "commitments  for  their  procurement,"  has 
no  counterpart  in  the  California  law.  There  are  situations  where  the 
California  courts  recognize  an  estoppel  to  assert  the  statute  because  of 
a  change  of  position  but  the  courts  required  conduct,  in  addition  to 
the  change  of  position,  amounting  to  a  waiver  of  the  statute  bj-  the 
other  party.  Wood  Lumber  Co.  v.  Moore  Lumber  Co.,  97  Fed.  (2d)  402. 

Subdivision  (3)  (b)  is  new. 

Subdivision  (3)  (c)  is  similar  to  California  law.  Under  the  California 
statute  there  must  be  an  actual  acceptance  of  part  of  the  goods  and  a 
receipt  of  the  same  (Civil  Code  Section  1624a).  Under  U.C.C.  there 
need  be  only  acceptance  of  payment  or  receipt  and  acceptance  of  the 
goods.  Wilson  v.  Hotchl-iss,  21  Cal.  App.  392,  132  Pac.  88.  Xote  also  that 
receipt  or  payment  of  part  of  the  goods  or  price  validated  the  entire 
contract,  whereas  under  (3)  (c)  the  exclusion  from  the  statute  is  "with 
respect  to  goods  for  whieli  payment  has  been  made  and  accepted  or 
which  have  been  received  or  accepted. 

Since  "goods"  as  defined  in  Section  2-105  excludes  "investment 
securities"  and  "things  in  action,"  U.C.C.  Section  2-201  does  not  apply 
to  such  instruments  and  a  Statute  of  Frauds  provision  for  investment 
securities  is  contained  in  U.C.C.  Section  8-319. 

2-202.     Final  Written  Expression;  Parol  or  Extrinsic  Evidence 

Applicable  California  Statutes 

Civil    Code    Sections   1024a,    1G25,   1647,    1648,    1724,    and   1856;    Code   of    Civil 
Procedure  Sections  1855,  1856,  1857,  and  1870. 

The  California  Statute  of  Frauds  (Civil  Code  Sections  1624a  and 
1724)  which  would  be  modified  by  U.C.C.  Section  2-201  and  the  so- 
called  "Parol  Evidence  Rule"  (Code  of  Civil  Procedure  Section  1856 
and  Civil  Code  Sections  1647  and  1648),  while  similar  in  a  sense,  are 
actually  different  in  meaning,  purpose  and  application.  The  California 
decisions  (see  McBaine,  California  Evidoiu-e  ^lanual  552,  and  Cali- 
fornia Annotations  to  Restatement  of  Contracts,  p.  124,  and  annotations 
to  Code  of  Civil  Procedure,  pp.  98-159),  are  to  the  effect  that  in  the 
absence  of  ambiguity  on  the  face  of  the  contract  parol  evidence  is  in- 
admissable  to  var.v  its  terms,  Civil  Code  Section  1625.  Certain  exceptions 
have  been  recognized  in  the  case  of  fraud  or  mistake  in  the  inducement 
of  the  contract,  for  example,  and  most  of  the  cases  involve  attempts  to 
determine  whether  or  not  tlie  written  instrument  is  a  complete  expres- 
sion of  the  agreement  of  the  i)arties. 

It  seems  clear  that  the  code  would  enlarge  and  broaden  the  use  of 
parol  evidence  over  the  present  California  law.  This  is  particularly  true 
in  the  matter  of  custom  and  usage,  which  the  code  would  permit  to  be 
examined.  Heretofore  under  subdivision  (12)  of  Section  1870,  Code  of 
Civil  Procedure,  the  California  courts  have  permitted  a  limited  eviden- 
tiary use  of  trade  usage  and  custom. 
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As  to  "consistent  additional  terms"  the  California  cases  have  per- 
mitted, for  limited  use,  additional  language.  See  California  Annotations 
to  Restatement  of  Contracts,  pp.  124-126. 

2-203.     Seals  Inoperative 

Applicable  California  Statutes 

Civil  Code  Sections  1629  and  1723  ;  Code  of  Civil  Procedure  Section  1932. 

No  change.  Provisions  of  U.C.C.  are  in  accord  with  Civil  Code  Sec- 
tions 1629  and  1723,  and  Code  of  Civil  Procedure  Section  1932. 

2-204.     Formation  in  General 

Applicable  California  Statutes 

Civil  Code  Sections  1721  and  1723. 

Subdivisions  (1)  and  (2)  are  in  substantial  accord  with  Civil  Code 
Section  1723. 

Subdivision  (3)  apparently  is  an  extension  of  existing  California 
law  by  use  of  term  "there  is  a  reasonably  certain  basis." 

See  21a  McKinney's  Digest,  Sales,  Section  13. 

2-205.     Firm  Offers 

Applicable  California  Statutes 

Civil  Code  Sections  1550,  1721,  and  1723. 

New  law.  U.C.C.  would  change  the  existing  California  law  requir- 
ing consideration  to  support  an  offer  treated  as  remaining  open.  Beese 
V.  House,  162  Cal.  740,  745,  124  Pac.  442,  4^4 ;  3Iarsh  v.  Lott,  8  Cal. 
App.  384,  97  Pac.  163.  The  three-month  period  referred  to  in  U.C.C.  is 
purely  arbitrary. 

Note  that  the  section  relates  only  to  offers  in  a  signed  writing.  Ap- 
parently the  law  relating  to  verbal  offers  is  unaffected  by  this  section. 

Where  the  situation  is  the  peculiar  one  of  an  offeror  agreeing  on  a 
form  supplied  by  offeree  to  keep  the  offer  open,  the  offeror  must  sepa- 
rately sign  the  same.  New  law. 

2-206.     Offer  and  Acceptance  in  Formation  of  Contract 

Applicable  California  Statutes 

Civil  Code  Sections  1565,  1580,  1581  to  1588. 

Although  no  California  cases  have  been  found  on  the  point,  subdivi- 
sion (1)  (a)  authorizing  acceptance  by  any  reasonable  means  appears 
to  be  the  California  law.  See  California  Annotations  to  Restatement  of 
Contracts,  Section  66.  It  is  similar  in  intent  to  Civil  Code  Section  1582. 

The  first  part  of  subdivision  (1)  (b)  relating  to  acceptance  by  a 
promise  to  ship  or  by  a  prompt  shipment  of  conforming  goods  is  in 
accord  with  present  California  law. 

The  second  part  of  subdivision  (1)  (b)  relating  to  acceptance  by  a 
shipment  of  nonconforming  goods  is  entirely  new  law  and  there  are  no 
comparable  California  holdings. 

As  to  subdivision  (2),  no  clear  California  case  on  the  point.  Other 
than  for  feature  of  notice  of  acceptance,  see  Los  Angeles  Traction  Co.  v. 
Wilshire,  135  Cal.  654,  67  Pac.  1086.  As  to  notice  of  acceptance  of  offer 
and  who  may  accept  same,  see  Canneij  v.  S.P.  Coast  B.R.,  63  Cal.  501. 
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2-207.     Additional  Terms  in  Acceptance  or  Confirmation 

Applicable  California  Statutes 

Civil  Code  Sections  1485,  1494,  1497,  1581,  1582,  and  1585. 

This  section  is  new.  Heretofore,  in  California,  the  courts  have  held, 
pursuant  to  Civil  Code  Section  1585,  that  an  acceptance  must  conform 
precisely  to  the  offer;  a  counteroffer  or  acceptance  on  terms  varying 
from  the  offer  is  a  rejection  of  the  original  offer,  unless  the  offeror  in 
his  offer,  or  the  offeree  in  the  counteroffer,  states  that  in  spite  of  the 
counteroffer  the  original  offer  shall  not  be  terminated.  Kahn  v.  Lischner, 
128  Cal.  App.  (2d)  480,  275  Pac.  (2d)  539;  Block  Co.  v.  Palston,  123 
Cal.  App.  (2d)  300,  266  Pac.  (2d)  856;  People  v.  Ttvedt,  1  Cal.  (2d) 
392,  35  Pac.  (2d)  324.  The  code  would  change  this  rule  by  treating 
this  situation  as  a  valid  acceptance,  and  the  new  terms  as  proposals 
for  additions  to  the  contract,  and  unless  the  offer  expressly  limits  ac- 
ceptance to  the  terms  of  the  offer,  or  unless  the  proposals  materially 
alter  the  contract  or  reasonable  notice  of  objection  thereto  is  received, 
they  become  a  part  of  the  contract. 

There  are  California  cases  holding  that  mere  silence  and  inaction 
constitute  consent  and  assent  to  an  offer  such  as  would  be  true  under 
subdivision  (2).  Taussig  v.  Bode,  et  al.,  134  Cal.  260,  66  Pac.  259; 
Fidelity  Co.  v.  Fresno  Co.,  161  Cal.  466,  119  Pac.  646.  But  see  contra, 
Leslie  v.  Brown  Bros.,  Inc.,  208  Cal.  606,  283  Pac.  936,  and  Xiles  v. 
Eancocli,  140  Cal.  157,  73  Pac.  840.  There  is  a  necessary  implication 
from  subdivision  (2)  that  the  parties  may  still  be  bound  on  the  agree- 
ment though  there  is  a  difference  arising  between  them  and  no  agree- 
ment on  a  particular  term. 

2-208.     Course  of  Performance  or  Practical  Construction 

Applicable  California  Statutes 

Civil  Code  Sections  1723  and  1791. 

There  is  no  comparable  California  statutory  language,  but  California 
courts  have  been  using  evidence  of  "course  of  performance"  or  con- 
duct of  the  parties  as  aids  in  interpreting  the  meaning  of  agreements. 
This  is  particularly  true  when  they  find  any  ambiguity  or  uncertainty 
present.  Civil  Code  Section  1791.  See  ahso  the  provisions  of  Civil  Code 
Section  1723.  This  section  does  not  work  any  change  in  the  California 
law,  and  will  authorize  the  courts  to  do  what  they  have  been  doing 
anyway. 

See  5  McKinney's  Digest,  Contracts,  Section  188. 

2-209.     Modification,  Rescission  and  Waiver 

Applicable  California  Statutes 

Civil  Code  Sections  1G05,  1014,  1615,  1697,  and  1698. 

Modification  is  called  "alteration"  in  the  California  law,  and  does 
not  need  consideration  if  it  is  an  oral  contract  modified  by  writing. 
Civil  Code  Section  1698  as  it  now  reads  coupled  with  the  rebuttable 
presumption  that  a  written  instrument  is  supported  by  consideration 
(Civil  Code  Section  1614)  suggests  that  to  the  extent  that  U.C.C.  affects 
written  instruments  it  is  new  law.  See  the  California  statutes  on  con- 
sideration  (Civil  Code  Sections  1605-1615). 
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As  to  the  modification  of  a  contract  the  California  rule  is  that  while 
a  written  contract  may  be  rescinded  by  an  oral  agreement  it  cannot  be 
modified  by  such  an  agreement  unless  it  is  executed.  Anderson  v. 
Adler,  42  Cal.  App.  776,  184  Pac.  42 ;  Bay  v.  Borgfeldt,  169  Cal.  253, 
146  Pac.  679. 

The  mutual  rescission  of  a  written  contract  may  be  effected  by  oral 
agreement  whether  executed  or  not,  if  it  is  supported  by  sufficient 
consideration.  See  Sass  v.  Hanks,  108  Cal.  App.  (2d)  207,  238  Pac. 
(2d)  652;  Grant  v.  Aerodraulics  Co.,  91  Cal.  App.  (2d)  68,  204  Pac. 
(2d)  683. 

The  provisions  of  subdivision  (3)  are  similar  in  effect  to  holdings 
such  as  Bevans  v.  Hinitington,  65  Cal.  App.  266,  223  Pac.  572;  Boss  v. 
Tahor,  53  Cal.  App.  605,  200  Pac.  971.  But  see  the  qualification  above 
as  to  oral  rescissions  of  written  contracts.  See  also  the  California  Anno- 
tations to  Restatment  of  Contracts,  pp.  119-120. 

Apparently  the  existing  California  rule  is  in  accord  with  subdivision 
(4).  See  Walker  v.  Harbor  Business  Blocks  Co.,  181  Cal.  773,  186  Pac. 
356 ;  Knarston  v.  Manhattan  Life  Insurance  Co.,  140  Cal.  57,  73 
Pac.  740. 

No  California  law  on  retraction  of  the  waiver. 

2-210.    Delegation  of  Performance ;  Assignment  of  Rights 

Applicable  California  Statutes 

Civil  Code  Sections  1457,  1458,  and  1459. 

No  real  substantive  change  in  California  law.  Subdivision  (1)  has 
close  similarity  to  Civil  Code  Section  1457.  Subdivision  (2)  is  some- 
what narrower  than  Civil  Code  Section  1458. 

As  to  subdivision  (4)  see  the  cases  collected  in  California  Annota- 
tions to  the  Restatement  of  Contracts,  pp.  89-90. 

Provisions  of  subdivision   (5)   are  new. 

See  3  McKinney's  Digest,  Assignments,  Section  44. 

PART  3 

GENERAL  OBLIGATION   AND   CONSTRUCTION 
OF   CONTRACT 

2-301.    General  Obligations  of  Parties 

Applicable  California  Statutes 
Civil  Code  Section  1761. 

The  code  is  substantially  the  same  as  Civil  Code  Section  1761. 
See   21a  McKinney's  Digest,   Sales,   Sections  46   and   58  for  case 
citations. 

2-302.    Unconscionable  Contract  or  Clause 

Applicable  California  Statutes 
Civil  Code  Section  1640. 

This  section  in  its  use  of  the  term  "unconscionable"  is  new  law  and 
permits  the  court  wide  latitude  in  the  enforcement  of  sales  contracts. 
Actually  it  may  simply  be  a  restatement  of  the  broad  equity  powers 
which  the  California  courts  have  always  assumed  they  held.  The  re- 
lated devices  of  reformation,  constructive  trusts,  and  other  equitable 
remedies  are  similar  in  nature  to  this  section.  The  section  also  is  an 
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aid  to  interpretation  as  well  as  enforcement  of  the  contract.  This  is 
anotlier  expression  of  an  intent  to  introduce  commercial  practices  as 
primary  legal  aids. 

See  5  McKinnej'^'s  Digest,  Contracts,  Sections  127,  185. 

See  16  Duke  University  Law  and  Contemporary  Problems,  p.  19. 

2-303.     Allocation  or  Division  of  Risks 

Applicable  California  Statutes 
Civil  Code  Sections  1742,  1791. 

This  section  is  in  accord  with  Civil  Code  Sections  1742  and  1791. 
2-304.     Price  Payable  in  Money,  Goods,  Realty,  or  Otherwise 

Applicable  California  Statutes 
Civil  Code  Section  1729. 

This  section  is  similar  to  subdivision  (2)  of  Civil  Code  Section  1729. 

Subdivision  (2)  of  this  section  changes  the  California  law  as  ex- 
pressed in  Civil  Code  Section  1729,  subdivision  (3).  Tozzi  v.  Lincoln 
etc.  Co.,  103  Fed.  (2d)  46. 

See  21a  McKinney's  Digest,  Sales,  Sections  70-73. 

2-305.     Open  Price  Term 

Applicable  California  Statutes 

Civil  Code  Sections  1611,  1729,  1730. 

There  are  some  changes  in  California  law  made  by  this  section. 
Uncertainty  as  to  the  price  to  be  charged  does  not  destroy  the  con- 
tract and  a  reasonable  price  is  to  be  presumed  under  both  U.C.C.  and 
the  present  California  law.  A  change  is  made  in  the  situation  where 
a  price  is  to  be  fixed  by  a  third  person  and  the  third  person  does  not 
fix  it.  In  such  a  case  the  contract  is  void  under  existing  California 
law,  and  under  U.C.C.  a  reasonable  price  is  to  be  charged.  See  Great 
Western  Distillery  Products,  Inc.  v.  Wathen  Distillery  Co.,  10  Cal. 
(2d)  442,  74  Pac.  (2d)  745.  The  net  effect  will  be  to  remove  any 
ambiguity  that  agreements  can  be  enforced  notwithstanding  there  is 
no  price  stated.  See  also  Avalon  Products,  Inc.  v.  Lentini,  98  Cal.  App. 
(2d)  177,  219  Pac.  (2d)  485.  The  California  law  has  been  that  in- 
definiteness  as  to  price,  or  leaving  the  price  to  future  negotiations 
of  the  parties  made  the  contract  unenforceable.  Calif.  Lettuce  Growers, 
Inc.  V.  Union  Sugar  Co.,  45  Cal.  (2d)  474,  289  Pac.  (2d)  785. 

2-306.     Output,  Requirements  and  Exclusive  Dealings 

There  is  no  California  statutory  counterpart  to  this  section  dealing 
with  quantity.  The  California  decisions  now  approach  the  intent  and 
purpose  of  this  section  in  that  a  reference  in  a  contract  to  expressions 
such  as  a  sale  of  "all  seller  produces,"  or  "all  buyer  needs,"  etc.,  are 
valid,  and  sufficiently  definite  in  quantity  to  be  enforceable.  This 
seems  the  clear  effect  of  Andersen  v.  LaEinconnda  Couutrif  Club,  4  Cal. 
App.  (2d)  197,  40  Pac.  (2d)  571.  and  El  Rio  Oils  y.' Pacific  Coast 
Asphall  Co.,  95  Cal.  App.  (2d)  186,  213  Pac.  (2d)  1. 
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2-307.     Delivery  in  Single  Lot  or  Several  Lots 

Applicable  California   Statutes 

Civil  Code  Sections  1762  and  17G5. 

The  first  portion  of  this  section  is  similar  to  Civil  Code  Section 
1765,  snbdivision  (1).  Unless  otherwise  agreed  the  buyer  is  entitled 
to  a  single  delivery  of  the  goods  for  which  he  contracts.  This  is  clear 
from  the  statute  itself  and  is  also  suggested  by  dictum  in  Piatt  v. 
Union  Packing  Co.,  32  Cal.  App.  (2d)  329,  89  Pac.  (2d)  662. 

The  last  portion  of  this  section  has  no  California  counterpart,  but 
is  similar  to  the  meaning  of  Civil  Code  Section  1762  to  the  effect 
that  payment  shall  be  concurrent  with  delivery.  .' 

See  21a  McKinney's  Digest,  Sales,  Sections  52-53. 

2-308.     Absence  of  Specified  Place  for  Delivery 

Applicable  California  Statutes 
Civil  Code  Section  1763. 

In  the  absence  of  agreement  to  the  contrary  under  both  U.C.C.  and 
the  Civil  Code,  Section  1763,  place  of  delivery  is  seller's  place  of 
business  or  his  residence.  Fischer  v.  Means,  88  Cal.  App.  (2d)  137, 
198  Pac.  (2d)  389.  Where  goods  are  known  to  be  elsewhere,  their 
situs  is  place  of  delivery  under  both  U.C.C.  and  the  Civil  Code.        : 

Subdivision  (c)  of  the  U.C.C.  permitting  delivery  of  dociiments 
of  title  through  customary  banking  channels  has  no  California  coun- 
terpart, but  is  believed  to  be  a  widely  accepted  practice.  - 

See  21a  McKinney's  Digest,  Sales,  Sections  50-51. 

2-309.     Absence  of  Specific  Time  Provisions ;  Notice  of  Termination 

Applicable  California  Statutes 

Civil  Code  Sections  1586,  1587,  1763,  1765,  1767,  and  1768. 

Subdivision  (1)  is  similar  to  Section  1763(2)  of  the  Civil  Code, 
except  that  by  use  of  the  language  "or  any  other  action,"  U.C.C.  seems 
somewhat  broader.  Knhn  v.  Valley  Meat  Co.,  23  Cal.  App.  (2d)  25,  72 
Pac.  (2d)   164. 

Subdivision  (2)  would  make  "reasonable  time"  the  duration  of  an 
indefinite  contract,  whereas  under  existing  California  law  courts  have 
searched  to  determine  the  intention  of  the  parties  as  reflected  in  the 
circumstances  of  the  case. 

As  to  termination  of  a  contract,  U.C.C.  requires  reasonable  notice. 
Under  the  California  law  as  stated  in  Piatt  v.  Union  Packing  Co.,  32 
Cal.  App.  (2d)  329,  89  Pac.  (2d)  662,  the  test  is  whether  or  not  the 
contract  was  ' '  entire  "  or  a  series  of  contracts.  If  ' '  entire, ' '  termination 
by  one  party  is  a  breach.  Los  Angeles  Gas  &  Electric  Co.  v.  Amalga- 
mated Oil  Co.,  156  Cal.  776,  106  Pac.  55.  It  seems  that  the  rules  relating 
to  termination  of  an  offer  apply  if  it  be  found  that  there  exists  only  a 
continuing  series  of  contracts.  In  this  latter  situation  the  California 
law  is  not  changed  since  termination  of  an  offer  requires  that  reasonable 
notification  be  received  by  the  other  party.  Civil  Code  Sections  1586 
and  1587. 

See  21a  McKinney's  Digest,  Sales,  Sections  49-53. 
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2-310.     Open  Time  for  Payment  or  Running  of  Credit;  Authority 
to  Ship  Under  Reservation 

Applicable  California  Statutes 

Civil  Code  Sections  1762,  17CG,  and  1767. 

There  is  general  correlation  between  U.C.C.  and  Section  1762  of  the 
Civil  Code  to  the  effect  that  pajTnent  and  delivery  are  deemed  con- 
current conditions.  "Deliverv"  may  be  deliverv  to  the  carrier.  (Civil 
Code  Section  1766.) 

As  to  delivery  when  shipment  is  by  documents  of  title,  see  S.  P. 
Milling  Co.  v.  Billiwhack  Stock  Farm,' 50  Cal.  App.  (2d)  79,  122  Pac. 
(2d)  650. 

Right  in  the  buyer  of  inspection  is  preserved  by  U.C.C.  Note  that 
the  new  emphasis  of  the  code  is  on  actual  delivery  or  documents  of  title. 

See  21a  McKinney's  Digest.  Sales,  Sections  40,  75. 

2-311.     Options  and  Co-operation  Respecting  Performance 

This  section  is  new  in  concept.  It  would  permit  the  insertion  by 
either  party  of  terms  of  a  contract  after  its  execution  in  accordance 
with  established  commercial  practice.  Contracts  which  under  existing 
California  decisions  would  be  treated  as  too  indefinite  to  enforce  are 
permitted  under  this  section  by  reference  to  existing  commercial  usage. 
For  a  collection  of  these  California  cases  dealing  with  certainty  in 
terms  of  a  contract  see  California  Annotations  to  Restatement  of  Con- 
tracts, pp.  21  to  26.  Civil  Code  Section  3538. 

The  optional  remedies  of  the  innocent  party  under  subdivision  (3) 
include  new  remedies  beyond  those  given  under  the  Civil  Code  by  the 
recitation  in  subdivisions  (a)  and  (b)  as  stated  "in  addition  to  all 
other  remedies." 

2-312.     Warranty   of   Title    and   Against   Infringement;    Buyer's 
Obligation  Against  Infringement 

Applicable  California   Statutes 
Civil  Code  Section  1733. 

Subdivision  (l)(a)  is  substantially  the  same  as  Civil  Code  Section 
1733(1),  although  in  other  language. 

Subdivision  (l)(b)  is  substantially  the  same  as  Civil  Code  Section 
1733(2). 

Subdivision  (2)  extends  and  broadens  the  rule  against  warranty 
where  buyer  should  not  reasonably  understand  sellers  as  purporting  to 
convey  an  absolute  title,  which  rule  is  limited  to  a  special  class  of 
sellers  under  subdivision  (4)  of  Civil  Code  Section  1733. 

Subdivision  (31  is  substantially  the  same  as  Civil  Code  Section 
1733(3),  although  U.C.C.  uses  the  expression  "infringement"  which 
is  new  and  is  limited  to  sellers  who  are  merchants. 

See  21a  McKinney's  Digest,  Sales,  Sections  124  and  following. 

2-313.     Express  Warranties  by  Affirmation,  Promise,  Description, 
Sample 

Applicable  California  Statutes 

Civil  Code  Sections  1732,  1734,  and  1736. 

There  is  a  substantial  redrafting  of  the  statutory  law  on  express  and 
implied  warranties  but  the  substance  remains  relatively  unchanged. 
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The  scope  of  express  warranties  is  enlarged  somewhat  by  U.C.C.  in 
including  within  the  express  warranties  cases  of  sales  by  description 
and  sample  which  by  definition  in  Civil  Code  Sections  1734  and  1736 
are  implied  warranties. 

Subdivision  (l)(a)  is  similar  to  Civil  Code  Section  1732.  See 
Chamberlain  v.  Allis-Chalmers  Mfg.  Co.,  51  Cal.  App.  (2d)  520,  125 
Pac.  (2d)  113;  Stott  v.  Johnston,  36  Cal.  (2d)  864,  229  Pac.  (2d)  348. 

Subdivision  (l)(b)  is  similar  to  Civil  Code  Section  1734  with  the 
above  qualification.  Smith  v.  Zimhalist,  2  Cal.  App.  (2d)  324,  38  Pac. 
(2d)  170. 

Subdivision  (1)  (c)  is  similar  to  Civil  Code  Section  1736.  See  Smeade 
V.  Rosen,  121  Cal.  App.  79,  8  Pac.  (2d)  507. 

The  U.C.C.  uses  the  expression  "a  basis  of  the  bargain"  upon  which 
to  found  the  warranty.  Civil  Code  stresses  ''buyer  purchases  the  goods 
relying  thereon."  The  two  expressions  approach  the  same  concept. 

The  first  clause  of  subdivision  (2)  is  similar  to  Civil  Code  Section 
1732  "any"  affirmation  of  fact.  The  second  clause  of  subdivision  (2) 
relating  to  statements  of  opinion  and  value  is  similar  to  the  last  sen- 
tence of  Civil  Code  Section  1732,  Williams  v.  Lowenthal,  124  Cal.  App. 
179.  12  Pac.  (2d)  75. 

See  21a  McKinney's  Digest,  Sales,  Sections  116,  132. 

2-314.    Implied  Warranty;  Merchantability;  Usage  of  Trade 

Applicable  California  Statutes 
Civil  Code  Section  1735. 

U.C.C.  broadens  the  scope  of  implied  warranty  of  merchantability  as 
stated  by  Civil  Code  Section  1735.  First,  the  warranty  arises  even 
though  the  sale  is  not  "by  description."  It  should  be  noted  also  that 
the  warranty  arises  under  U.C.C.  only  if  the  seller  is  a  "merchant" 
whereas  under  the  Civil  Code  the  warranty  arises  when  the  seller  is 
one  who  ' '  deals  in  goods  of  that  description. ' ' 

The  code  settles  a  problem  which  has  plagued  other  jurisdictions  by 
defining  as  a  sale  the  serving  of  food  and  drink.  Some  states  held  this 
to  be  a  service.  California,  however,  has  been  in  accord  with  the  code 
rule  even  though  the  food  is  sold  in  a  sealed  package.  Mix  v.  Ingersoll 
Candy  Co.,  6  Cal.  (2d)  674,  59  Pac.  (2d)  144;  Goetten  v.  Owl  Drug 
Co.,  6  Cal.  (2d)  683,  59  Pac.  (2d)  142;  Whitfield  v.  Jessup,  31  Cal. 
(2d)  826,  193  Pac.  (2d)  1. 

The  implication  of  warranty  of  merchantability  does  not  negative 
other  warranties  arising  from  trade  usage.  Sec  Mayer  v.  Northwood 
Textile  Mills,  105  Cal.  App.  (2d)  406,  233  Pac.  657. 

As  to  what  is  "merchantable,"  the  code  defines  in  (2)  (a)  to  (2)  (f) 
with  more  exactitude  than  the  existing  California  statute  or  cases.  See 
for  example  Moore  v.  Hubbard  &  Johnson  Lbr.  Co.,  149  Cal.  App.  (2d) 
236,  308  Pac.  (2d)  794,  and  Burr  v.  Sherwin  Williams  Co.,  42  Cal.  (2d) 
682,  268  Pac.  (2d)  1041. 

See  21a  McKinney's  Digest,  Sales,  Section  133. 

2-315.    Implied  Warranty ;  Fitness  for  Particular  Purpose 

Applicable  California  Statutes 
Civil  Code  Section  1735. 

There  is  general  correlation  between  U.C.C.  and  Civil  Code  Section 
1735(1).  U.C.C.  is  somewhat  broader  in  that  a  warranty  is  implied 
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where  the  buyer  relies  on  seller  "to  select"  or  "to  furnish"  suitable 
goods.  Further,  a  warranty  will  arise  where  the  "seller  .  .  .  has  reason 
to  know,  etc."  under  U.C.C;  whereas,  under  Civil  Code  Section 
1735(1)  the  warranty  arises  only  when  "buyer  .  .  .  makes  known  to 
the  seller,  etc."  This  may  suggest  a  change  in  the  theory  as  expressed 
in  certain  of  California  cases  such  as  Sears  Roebuck  d-  Co.  v  3Iarhe7ike, 
121  Fed.  (2d)  598;  Ice  Bowl,  Inc.  v.  Spalding  Sales  Corp.,  56  Cal. 
App.  (2d)  918,  133  Pac.  (2d)  846.  Drunuir  Mining  Co.  v.  Morris  Ravine 
Mining  Co.,  33  Cal.  App.  (2d)  492,  92  Pac.  (2d)  424,  that  warranty 
depends  on  buyer  informing  seller  of  circumstances  necessitating 
purchase. 

U.C.C.  eliminates  phrase  "whether  grower  or  manufacturer." 
U.C.C.  abolishes  the  provisions  of  Civil  Code  Section  1735,  subdivi- 
sion (4)  which  exclude  warranties  of  fitness  on  sales  of  patent  or  trade 
name.  Drumar  case,  supra.  Bagley  v.  International  Harvester  Co.,  91 
Cal.  App.  (2d)  922,  206  Pac.  (2d)  43;  Odell  v.  Frueh,  146  Cal.  App. 
(2d)  504,  304  Pac.  (2d)  45. 

2-316.     Exclusion  or  Modification  of  Warranties 

Applicable  Califoruia  Statutes 

Civil  Code  Sections  1638  to  1644,  1735,  aud  1791. 

The  language  of  U.C.C.  would  add  new  statutory  law  to  California, 
although  the  California  decisions  have  largely  negatived  implied  war- 
ranties in  the  cases  specified  in  this  section.  The  aids  to  interpretation 
found  in  Civil  Code  Sections  1638,  1644,  and  especially  in  1641  permit 
the  findings  similar  to  those  spelled  out  in  U.C.C. 

Subdivision  (2)  is  similar  in  effect,  but  broader,  to  Civil  Code  Sec- 
tion 1735(6)  providing  that  an  express  warranty  or  condition  does  not 
negative  an  implied  warranty  or  condition  unless  inconsistent  Avith  it. 

Subdivision  (2)  (a)  is  in  accord  with  tlie  present  California  case  law. 
Roherts  Distributing  Co.  v.  Kaye-Holbert  Corp.,  126  Cal.  App.  (2d) 
664,  272  Pac.  (2d)  886. 

Subdivision   (2)(b)  is  similar  to  Civil  Code  Section  1735(3). 

As  to  subdivision    (2)(c),  see  annotations  to  U.C.C.  1-205,  supra. 

See  21a  McKinney  's  Digest,  Sales,  Section  26. 

2-317.     Culmination  and  Conflict  of  Warranties  Express  or  Implied 

Applicable  California  Statutes 

Civil  Code  Sections  1734,  173.J,  1736,  and  1791. 

This  section  puts  in  a  positive  manner  the  negative  expression  found 
in  Civil  Code  Section  1735(6),  and  otherwise  has  no  exact  California 
Statutory  counterpart. 

The  problem  of  subdivision  (c)  has  been  touched  upon  by  the  case 
of  El  Zarape  Tortilla  Factory  v.  Plaiit  Food  Corp.,  90  Cal.  App.  (2d) 
336,  203  Pac.  (2d)  13,  and  would  modify  the  rule  stated  in  the  case  to 
the  extent  that  express  warranties  negative  implied  warranties  includ- 
ing implied  warranty  of  fitness  for  a  particular  purpose. 

See  21a  McKinney 's  Digest,  Sales,  Sections  132,  133,  26. 

2-318.     Third  Party  Beneficiaries  of  Warranties  Express  or  Implied 

This  section  spells  out  new  law.  The  section  is  obviously  designed 

to  extend  statutory  liability  for  breach  of  all  the  seller's  warranties 

to  members  of  the  family  household,  or  guest  of  buyer.  The  existing 
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California  law  is  not  entirely  clear  on  whether  privity  is  required  as 
basis  for  warranty  action.  The  older  cases  held  that  privity  was  essen- 
tial because  it  was  deemed  part  of  the  original  contract  of  sale.  See 
Binion  v.  Sasaki,  5  Cal.  App.  (2d)  15,  41  Pac.  (2d)  585.  There  is  an 
indication,  however,  that  the  California  cases  are  leaving  the  privity 
rule  and  reaching  the  U.C.C.  position  by  judicial  decision,  particularly 
in  the  food  and  consumption  cases.  Dryden  v.  Continental  Bakirig  Co., 
11  Cal.  (2d)  33,  77  Pac.  (2d)  833.  (Third  party  beneficiary  theory.) 
Klein  v.  Duchess  Sandwich  Co.,  14  Cal.  (2d)  272,  93  Pac.  (2d)  799; 
Jensen  v.  Berris,  31  Cal.  App.  (2d)  537,  88  Pac.  (2d)  220;  Free  v. 
Sluss,  87  Cal.  App.  (2d)  Supp.  933,  197  Pac.  (2d)  854  (soap  case)  ; 
Odell  V.  Frueh,  146  Cal.  App.  (2d)  504,  304  Pac.  (2d)  45. 

2-319.     F.O.B.  and  F.A.S.  Terms 

There  is  no  California  statutory  counterpart  for  this  section  which 
defines  and  traces  the  legal  effect,  and  duties  created  by  the  technical 
terms  F.O.B.  and  F.A.S.  (as  to  commercially  accepted  definitions  of 
the  terms  see  American  Foreign  Trade  Definitions  (Chamber  of  Com- 
merce, 1941)  IIA,  IIB,  III). 

The  effect  of  placing  risk  on  seller  for  lost  goods  prior  to  the  F.O.B.. 
point  and  on  the  buyer  after  that  point,  has  been  reached  under  Civil 
Code  Section  1739  (Rules  4  and  5),  1742  and  1766  subdivision  (1). 

It  is  difficult  to  determine  to  what  extent  this  section,  which  is  tech- 
nical, would  modify  existing  California  law,  since  the  eases  on  these 
situations  are  few.  The  comments  to  the  co5e  suggest  that  the  purpose 
of  the  section  is  to  make  it  clear  that  "F.O.B."  is  a  term  of  delivery, 
and  not  a  term  of  price.  If  so,  perhaps  the  California  law  is  modified  in 
view  of  language  in  Johnson  v.  Banta,  87  Cal.  App.  (2d)  907,  198  Pac. 
(2d)  100,  Avhieh  though  dictum,  suggests  the  term,  as  used,  was  a  price 
term.  In  Meyer  v.  Sullivan,  40  Cal.  App.  723,  181  Pac.  847,  a  similar 
holding,  the  court  stated  that  the  effect  of  the  term  depended  upon  "the 
connection  in  which  it  is  used,"  i.e.,  price  or  delivery.  A  similar  holding 
is  Boston  Iron  and  Metal  Co.  v.  Bosenthal,  68  Cal.  App.  (2d)  564,  156 
Pac.  (2)  963. 

The  general  rule  is  that  F.O.B.  qualifies  the  price  term  not  the  de- 
livery term.  Tlie  leading  case  is  Pond  Creek,  etc.,  Co.  v.  Clark,  270  Fed. 
482,  cited,  Williston  on  Sales,  2d  Ed.  Sec.  288,  pp.  622-3,  and  see  also 
Goodyear  Co.  v.  Northern  Assurance  Co.,  92  Fed.  (2d)  70.  Since  U.C.C. 
makes  F.O.B.  a  delivery  term  the  California  law  is  modified  thereby. 

2-320.     C.I.F.  and  C.  &  F.  Terms 

This  is  new  language.  The  Civil  Code  is  silent  on  the  effect  of  C.I.F. 
as  a  shipping  term.  There  is  no  body  of  California  case  law  dealing  with 
the  term,  and  it  is  possible  that  were  the  various  issues  and  situations 
presented  to  a  reviewing  court  similar  results  might  obtain. 

Most  of  the  California  cases  have  discussed  C.I.F.  as  determining  the 
issue  of  whether  title  has  not  passed  (seller  pays  freight  suggests  title 
has  not  passed;  seller  pays  insurance  suggests  buyer  has  an  insurable 
interest,  therefore  title) .  Cases  have  discussed  Civil  Code  Section  1739, 
Rule  5.  See  Boston  Iron  and  Metal  Co.  v.  Rosenthal,  68  Cal.  App.  (2d) 
564,  156  Pac.  (2d)  963.  See  American  Foreign  Trade  Definitions 
(Chamber  of  Commerce,  1941)  V. 
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2-321.  C.I.F.  or  C.  &  F.:  "Net  Landed  Weights";  "Payment  on 
Arrival" ;  Warranty  of  Condition  on  Arrival 

This  is  new  language.  The  Civil  Code,  again,  is  silent  and  the  cases 
have  not  interpreted  these  terms.  Subdivision  (2)  deals  with  variations 
of  C.I.F.  contract  which  have  never  been  litigated  in  California.  Under 
U.C.C.  seller  bears  loss,  during  shipment,  from  deterioration  and  shrink- 
age, notwithstanding  it  is  a  C.I.F.  contract.  The  comments  to  the  code 
contain  a  lengthy  explanation  of  this  section. 

2-322.     Delivery  "Ex-Ship" 

There  is  no  comparable  California  law.  See  American  Foreign  Trade 
Definitions  (Chamber  of  Commerce,  1941)  I  and  VI.  This  section  is 
consistent  with  U.C.C.  2-614. 

2-323.  Form  of  Bill  of  Lading  Required  in  Overseas  Shipment; 
"Overseas" 

There  is  no  comparable  California  law.  See  American  Foreign  Trade 
Definitions  (Chamber  of  Commerce,  1941)  IIA.  HE,  IV  and  V.  The 
Pennsylvania  Annotations  to  U.C.C.  suggest  that  subdivision  (2)  is  a 
codification  of  Dixon,  Irmaos  and  Cia  v.  Chase  National  Bank,  144  Fed. 
(2d)  759,  324  U.S.  850. 

2-324.     "No  Arrival,  No  Sale"  Term 
There  is  no  comparable  California  law. 

2-325.     "Letter  of  Credit"  Term ;  "Confirmed  Credit" 

Applicable  California  Statutes 

Civil  Code  Sections  2858,  2859,  2860,  2861,  2862  2863,  2864,  2865,  and  2866. 

There  is  general  similarity  between  U.C.C.  and  the  Civil  Code.  Sub- 
division (3)  dealing  with  "irrevocable"  credits  is  similar  to  Civil  Code 
Section  2864,  which  describes  "a  continuing  guaranty."  See  Aronson  & 
Co.  V.  Pearson,  199  Cal.  286,  249  Pac.  188;  Erickson  v.  Richardson,  86 
Fed.  (2d)  963 ;  London  and  S.  F.  Bank  v.  Parrott,  125  Cal.  472,  58  Pac. 
164;  Laf argue  v.  Harrison,  70  Cal.  380,  9  Pac.  259. 

2-326.  Sale  on  Approval  and  Sale  or  Return;  Consignment  Sales 
and  Rights  of  Creditors 

Applicable  California  Statutes 
Civil  Code  Section  1739. 

The  distinction  between  sale  on  approval  and  sale  or  return  is  similar 
in  operative  effect  to  Civil  Code  Section  1739,  Rule  3,  (1)  and  (2), 
although  the  California  expression  is  "deliverv  on  approval." 

The  existing  California  law  under  the  Sales  Act  is  concerned  with 
the  problem — when  does  title  (property)  pass.  Civil  Code  Section 
1739.  The  basic  emphasis  of  U.C.C.  throughout  is  away  from  this 
concern.  The  theory  of  U.C.C.  is  that  the  average  merchant  or  busi- 
nessman knows  little  and  cares  less  about  the  concept  of  "title"  as 
the  lawyer  interprets  it.  Accordingly,  from  the  standpoint  of  mercan- 
tile practice  and  determiniiifr  intent,  the  arpument  runs,  the  refine- 
ments of  "title"  are  complete  fictions.  It  will  be  seen,  then,  that  in 
this  section  and  in  others  to  follow  the  emphasis  is  not  "when"  the 
property  passes,  but  flat  rules  are  laid  down  regarding  rights  of  credi- 
tors, burden  of  loss,  and  other  incidents  of  the  buyer-seller  relationship. 
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Thus  the  distinction  between  sale  on  approval  and  sale  or  return  de- 
pends on  whether  goods  are  delivered  for  use  or  for  resale.  For  some 
California  cases  on  the  general  subject,  see  Bedell  v.  Mashhurn,  87 
Cal.  App.  (2d)  417,  197  Pac.  (2d)  98;  People  v.  Seymour,  54  Cal.  App. 
(2d)  266,  128  Pac.  (2d)  726;  Metropolitan  Finance  Corp.  v.  Morf,  42 
Cal.  App.   (2d)   756,  109  Pac.   (2d)   969. 

2-327.    Special  Incidents  of  Sale  on  Approval  and  Sale  or  Return 

Applicable   California   Statutes 

Civil  Code  Sections  1739  and  1742. 

Subdivisions  (l)(a)  and  (b)  are  similar  in  effect  to  Civil  Code  Sec- 
tions 1739,  Rule  3(2),  and  1742.  Kelly  v.  Smith,  218  Cal.  543,  24  Pac. 
(2d)  471.  Beaudry  v.  Peterson,  50  Cal.  App.  (2d)  478,  123  Pac. 
(2d)   108. 

The  result  of  subdivision  (1)  (b)  was  reached  in  Bedell  v.  MasKburn, 
87  Cal.  App.  (2d)  417,  197  Pac.  (2d)  98. 

There  is  no  California  corollary  for  the  U.C.C.  expression  "com- 
mercial unit"  used  in  subdivision  (2)  (a). 

Although  the  Civil  Code  is  silent  on  the  issue  of  who  bears  the 
expense  of  return  as  outlined  in  subdivision  (l)(c),  compare  the  pro- 
visions of  Civil  Code  Section  1789   (l)(d). 

Subdivision  (1)  (c)  is  also  to  be  compared  with  Section  1770  of  the 
Civil  Code. 

2-328.    Sale  by  Auction  « 

Applicable  California  Statutes 
Civil  Code  Section  1741. 

Subdivision  (1)  is  similar  to  Civil  Code  Section  1741(1). 

Subdivision  (2)  is  similar  to  Civil  Code  Section  1741(2),  except  that 
the  reference  to  a  bid  while  the  hammer  is  falling  is  new. 

Subdivision  (3)  is  similar  in  intent  to  Civil  Code  Section  1741  on 
sales  "with  reserve." 

Subdivision  (4)  is  similar  to  Civil  Code  Section  1741(4)  except  that 
U.C.C.  extends  the  Civil  Code  rules  in  allowing  a  seller  to  bid  at 
forced  sale. 

PART  4 

TITLE,  CREDITORS  AND   GOOD   FAITH   PURCHASERS 

2-401.    Passing  of  Title ;  Reservation  for  Security ;  Limited  Appli- 
cation of  This  Section 

Applicable  California  Statutes 

Civil   Code   Section   1737-1740,   inclusive. 

The  express  disclaimer  of  the  importance  of  title  is  new.  Subdivi- 
sion (1)  is  similar  to  Section  1739,  Civil  Code.  The  provisions  of 
subdivision  (1)  that  the  title  passes  "in  any  manner — agreed  on"  is 
similar  to  Civil  Code  Section  1738(1),  but  the  qualification  "explicitly 
agreed  on"  requires  a  more  definite  expression  of  intent  than  is  per- 
mitted under  the  Civil  Code. 

There  is  a  difference  between  subdivision  (2)  and  Civil  Code  Section 
1739  in  that  the  present  technical  rules  for  ascertaining  intention  have 
been  omitted. 
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Subdivision  (3)  is  new.  Subdivision  (3)(b)  is  similar  to  Rule  1  of 
Civil  Code  Section  1739. 
Subdivision  (4)  is  new. 

2-402.     Rights  of  Seller's  Creditors  Against  Sold  Goods 

Applicahle   California    Statutes 
Civil  Code  Section  1746. 

Subdivision  (1)  is  new. 

Tlicre  is  ponoral  correlation  between  subdivision  (2)  of  U.C.C.  and 
Section  1746  of  the  Civil  Code,  except  that  under  U.C.C.  there  is  no 
fraud  if  in  fjood  faith  a  merchant  seller  retains  possession  for  a  reason- 
able time  after  sale  in  the  course  of  trade. 

Subdivision  (3)  is  entirely  new  and  is  very  broad. 

See  21a  McKinney's  Dig-est,  Sales,  Section  97. 

2-403.     Power  to  Transfer;  Good  Faith  Purchase  of  Goods;  "En- 
trusting" 

Applicable  Califoniia  Statutes 

Civil  Code  Sections  1740,  174.3,  1744,  1745,  2298,  and  2.315-2318,  inclusive. 

The  first  part  of  subdivision  (1)  is  similar  to  Civil  Code  Section 
1744.  There  is  no  chan<::e  in  the  existins:  rules  with  reference  to  transfer 
of  void  and  voidable  title.  The  four  specific  cases  of  voidable  title  are, 
however,  new. 

There  is  no  change  in  the  substance  of  the  rules  stated  in  Civil  Code 
Sections  1743  and  1745  regarding'  sales  by  one  who  has  actual  or 
ostensible  authoritv.  See  Kccgan  v.  Kaufman  Bros.,  68  Cal.  App.  (2d) 
197,  156  Pac.  (2d)  261. 

Generally,  the  section  protects  buyers  "in  ordinary  course  of  busi- 
ness," whereas  the  general  rule  in  entrusting  cases  has  been  to  protect 
"good  faith  purchasers."  These  two  definitions  mav  be  compared  as 
they  appear  in  U.C.C.  Sections  1-201(9)  and  1-201(19). 

Subdivision  (3)  states  a  rule  mucli  broader  than  Civil  Code  Section 
1743.  In  eff^ect  a  buyer  in  the  ordinary  course  of  bu.sincss  is  protected 
even  though  the  original  owner  did  not  confer  any  authority  on  the 
merchant,  express  or  implied,  to  sell  the  article.  The  California  cases 
have  turned  on  the  question  of  actual  and  ostensible  authoritv  to  sell. 
Civil  Code  Sections  2298  and  2315-2318. 

PART  5 
PERFORMANCE 

2-501.     Insurable  Interest  in  Goods;  Manner  of  Identification  of 
Goods 

Applicable  California  Statutes 

Civil  Code  Sections  1787  and  1730. 

Use  of  the  language  "identification"  and  "special  property"  is  new. 
"Identification"  ap]>roac1ies  the  concept  of  "ascertained"  and  "apjiro- 
priation"  as  outlined  in  the  Civil  Code  Section  1739,  Rule  4,  but 
identification  has  a  more  limited  meaning  in  connection  with  buyer's 
insurable  interest  and  remedies. 

The  rules  regarding  future  goods  are  altered  somewhat  by  subdivi- 
sions (b)  and  (c)  of  .subdivision  (1)  in  that  arbitrary  time  limits  are 
imposed  rather  than  an  "unconditional  appropriation"  to  the  contract. 
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The  provisions  of  subdivision  (2)  regarding  insurable  interest,  makes 
no  change,  but  the  right  of  substitution  is  new. 

2-502.     Buyer's  Right  to  Goods  on  Seller's  Insolvency 

Applicable  California  Statutes 

Civil  Code  Sections  1737,  1738,  and  1739. 

This  section  is  new  and  gives  a  buyer  a  remedy  which  he  formerly 
did  not  possess.  Possession  of  the  goods,  it  will  be  noted,  does  not  turn 
on  "title."  The  section  gives  to  the  buyer  a  right  which  is  coextensive 
with  preferences  given  to  the  seller  in  the  event  of  buyer's  insolvency, 
provided  in  U.C.C.  Section  2-702. 

In  16  Duke  L.  and  C.P.  11  and  12  this  section  is  compared  with  the 
result  obtained  in  Hoykins  v.  Bronaugh,  281  Fed.  799  (9th  Cir.). 

2-503.     Manner  of  Seller's  Tender  of  Delivery 

Applicable  California  Statutes 

Civil  Code  Sections  1731,  17.39,  1740,  17G3,  1766,  and  1771. 

There  is  general  correlation  between  U.C.C.  and  the  Civil  Code, 
although  the  notice  provision  of  subdivision  (1)  and  (l)(a)  is  some- 
what broader  than  Civil  Code  Section  1763(3)  and  (4). 

There  is  no  existing  general  California  statute  regarding  tender  of 
delivery,  although  there  are  isolated  sections  which  are  similar.  Com- 
pare for  example,  U.C.C.  Sections  2-503(1)  (a)  with  Civil  Code  Sec- 
tion 1763(4)  and  U.C.C.  Section  2-503(3)  and  Civil  Code  Section  1739, 
Rule  5.  Most  of  the  technical  rules  of  the  Civil  Code  regarding  delivery 
to  a  carrier,  insurance,  etc.,  are  either  omitted  or  touched  upon  in 
U.C.C.  Section  2-504. 

Subdivision  (4)  is  similar  to  Civil  Code  Section  1763(3). 

The  reference  that  tender  to  the  buyer  of  a  non-negotiable  document 
of  title  is  permissible,  unless  objection  is  made  thereto,  is  new. 

There  is  an  apparent  change  made  by  subdivision  (3)  in  the  existing 
law  to  the  effect  that  tender  by  seller  is  effective  when  he  puts  the 
conforming  goods  at  buyer's  disposition  and  gives  notice.  Buyer  must 
then  furnish  facilities  to  receive  them.  Under  the  present  statute  the 
property  remains  the  seller's  until  actually  delivered  to  the  buj^er  or 
to  the  place  agreed  upon  for  delivery. 

See  21a  McKinney's  Digest,  Sales,  Sections  50-51. 

2-504.     Shipment  by  Seller 

Applicable  California  Statutes 
Civil  Code  Section  1766. 

There  is  general  similarity  between  U.C.C.  and  the  Civil  Code.  Sub- 
division (a)  is  similar  to  Civil  Code  Section  1766(1)  and  (2).  As  to 
the  general  California  rule  on  delivery  to  a  carrier,  see  Standard 
Oil  Co.  v.  Johnson,  24  Cal.  (2d)  40,  147  Pae.  (2d)  577. 

The  provisions  in  U.C.C.  with  reference  to  failure  to  notify  buyer 
is  new  so  far  as  the  notice  is  concerned  but  is  substantially  similar  to 
Civil  Code  Section  1766(2).  Under  U.C.C.  the  delay  or  loss  must  be 
material  to  be  a  ground  for  rejection. 

See  21a  McKinney's  Digest,  Sales,  Section  49. 
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2-505.     Seller's  Shipment  Under  Reservation 

Applicable  California  Statutes 
Civil  Code  Section  1740. 

There  is  substantial  uniformity  between  U.C.C.  and  the  Civil  Code. 
The  provisions  of  subdivision  (1)  (a)  and  (b)  are  similar  to  Civil  Code 
Section  1740(2)  and  (3). 

Subdivision  (2)  is  new. 

See  21a  McKiuney's  Digest,  Sales,  Section  97. 

2-506.     Rights  of  Financing  Agency 

This  section  is  new,  and  must  be  construed  with  Articles  4  and  5 
of  U.C.C. 

2-507.    Effect  of  Seller's  Tender ;  Delivery  on  Condition 

Applicable  California  Statutes 

Civil  Code  Sections  1731,  1761,  and  1762. 

No  substantial  change  in  California  law  is  made  by  this  section  on 
tender  and  delivery.  Subdivision  (1)  is  similar  to  Civil  Code  Section 
1731(1)  and  subdivision  (2)  is  similar  in  effect  to  Civil  Code  Section 
1762.  Avalon  Products  Inc.  v.  Lentini,  98  Cal.  App.  (2d)  177,  219 
Pac.  (2d)  485. 

See  21a  McKinney's  Digest,  Sales,  Sections  40,  59,  75  and  110. 

2-508.     Cure  by  Seller  of  Improper  Tender  or  Delivery;  Replace- 
ment 

Applicable  California  Statutes 

Civil  Code  Sections  1490,  1491,  and  1492. 

This  section  is  largely  new  in  permitting  a  seller  to  cure  a  defective 
tender  within  the  contract  time.  The  purpose  of  U.C.C.  is  to  keep 
open  the  door  of  negotiation  by  providing  that  in  the  event  of  a 
nonconforming  tender  a  new  tender  may  be  made  by  seller  and  if 
there  is  a  "surprise"  rejection  by  buyer,  seller  may  have  a  further 
reasonable  time  in  which  to  submit  a  conforming  tender.  To  this  extent 
Civil  Code  Section  1490  is  modified. 

2-509.    Risk  of  Loss  in  the  Absence  of  Breach 

Api)lical)l<'  California  Statutes 

Civil  Code  Sections  1739  and  1742. 

Subdivision  (1)  (a)  is  similar  in  effect  to  Civil  Code  Section  1739, 
Rules  (4)  (2)  and  (5)  and  Section  1742.  See  People  v.  Seymour,  54 
Cal.  App.   (2d)   266,  128  Pac.   (2d)   726. 

The  expression  in  subdivision  (l)(a)  that  the  goods  be  "duly" 
delivered  is  similar  to  Civil  Code  Section  1739  in  import,  Rule  4(2). 
The  Pennsylvania  annotations  suggest  that  a  change  may  be  worked 
in  the  provisions  of  Civil  Code  Section  1739,  Rule  5,  and  Section  1766, 
if  under  an  agreement  the  seller  is  to  deliver  at  place  of  destination 
without  use  of  the  term  F.O.B.  in  which  event  U.C.C.  may  place  risk 
of  loss  on  buyer. 

Subdivision  (l)(b)  is  similar  to  Civil  Code  Sections  1739,  Rule  5, 
and  1742. 

Subdivi.sion  (2)  has  no  counterpart  in  the  California  law,  but  is 
consistent  with  the  above  provisions. 
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Subdivision  (3)  represents  a  departure  from  the  California  law  in 
that  risk  of  loss  is  treated  differently  depending  on  whether  seller  is 
a  merchant  or  otherwise  and  subdivision  (2)  extends  beyond  the  Civil 
Code  risk  of  liability  on  seller  until  receipt  by  buyer  or  tender  of 
delivery.  On  the  matter  of  risk  of  loss  see  Lunny  v.  Lahrucherie,  103 
Cal.  App.  (2d)  865,  230  Pac.  (2d)  427. 

2-510.    Effect  of  Breach  on  Risk  of  Loss 

Applicable  California  Statutes 

Civil  Code  Sections  1739,  1742,  and  1789(1)  (d). 

Subdivision  (1)  is  new. 

Subdivision  (2)  is  similar  to  buyer's  remedies  under  Civil  Code  Sec- 
tions 1742  and  1789(1)  (d). 
Subdivision  (3)  is  new. 

2-511.    Tender  of  Payment  by  Buyer ;  Payment  by  Check 

Applicable  California  Statutes 
Civil  Code  Section  1762. 

There  is  substantial  similarity  between  subdivision  (1)  and  Civil 
Code  Section  1762.  Note  that  the  provisions  of  Vehicle  Code  Section 
5600  have  been  held  to  supersede  conflicting  provisions  of  Civil  Code 
Section  1762.  See  Coca  Cola  Bottling  Co.  v.  Feliciano,  32  Cal.  App. 
(2d)  351,  89  Pac.  (2d)  686.  See  also  Richter  v.  Walker,  36  Cal.  (2d) 
634,  226  Pac.  (2d)  593. 

Subdivision  (2)  is  new  language  but  appears  to  be  in  accord  with 
existing  California  law. 

Subdivision  (3)  is  new  statutory  language, 

2-512.    Payment  by  Buyer  Before  Inspection 

Applicable  California  Statutes 
Civil  Code  Section  1767. 

Subdivision  (1)  has  no  California  counterpart,  and  must  be  inter- 
preted together  with  U.C.C.  Section  2-513. 

Subdivision  (2)  is  similar  in  effect  to  Civil  Code  Section  1767(1). 
See  21a  McKinney's  Digest,  Sales,  Section  66. 

2-513.    Buyer's  Right  to  Inspection  of  Goods 

Applicable  California  Statutes 
Civil  Code  Section  1767. 

Subdivision  (1)  is  similar  to  Civil  Code  Section  1767(2). 

Subdivision  (2)  is  new  language,  but  is  believed  to  be  in  accord  with 
general  commercial  practice. 

Subdivision  (3)  is  in  accord  with  Civil  Code  Section  1767(3). 

Subdivision  (4)  is  new,  but  see  Puritas  Coffee  and  Tea  Co.  v.  DeMar- 
tini,  56  Cal.  App.  628,  206  Pac.  96 ;  Bassi  v.  Walden,  64  Cal.  App.  764, 
222  Pac.  866. 

2-514.     When  Documents  Deliverable  on  Acceptance;  When  on 
Payment 

Applicable  California  Statutes 
Civil  Code  Section  2130e. 

This  section  is  similar  to  but  broader  than  Civil  Code  Section  2130e ; 
covers  any  document.  See  generally  Dodge  v.  Meyer,  61  Cal.  405. 
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2-515.     Preserving-  Evidence  of  Goods  in  Dispute 

This  .seelion  is  new  statutory  language. 

PART  6 

BREACH,   REPUDIATION   AND    EXCUSE 

2-601.     Buyer's  Rights  on  Improper  Delivery- 
Applicable  California  Statutes 

Civil  Code  Sections  1731,  1764,  1769,  and  1789. 

XJ.C.C.  provides  an  enlarging  of  the  buyer's  remedies.  Subdivision 
(a)  is  similar  to  Civil  Code  Section  1789(1)  (c)  in  permitting  rejection. 
Of  course  seller  is  entitled  under  U.C.C.  Section  2-508  to  attempt  to 
cure  the  nonconforming  tender  or  delivery.  The  remedies  of  Civil  Code 
Section  1789(1)  (c)  and  (d)  which  are  spelled  out  independently  of 
each  other  are  omitted. 

The  import  of  subdivision  (b)  is  similar  to  Civil  Code  Sections  1769 
and  1789(1)  (a)  and  (b).  Silvera  v.  Broadway  Dept.  Store,  Inc.,  35 
Fed.  Supp.  625. 

Subdivision  (c)  is  new,  but  is  similar  to  the  remedy  permitted  the 
buyer  under  Civil  Code  Section  1764(.3). 

Note  that  the  election  of  remedies  provided  in  Civii  Code  Section 
1789(2)  is  no  longer  maintained.  There  is  no  waiver  of  one  remedy 
bj^  exercise  of  the  other  under  U.C.C. 

See  21a  McKinney's  Digest,  Sales,  Section  283,  369. 

2-602.     Manner  and  Effect  of  Rig-htful  Rejection 

Applicable  California  Statutes 

Civil  Code  Sections  1768,  1770,  and  1789. 

Subdivision  (1)  is  similar  to  the  latter  part  of  Civil  Code  Section 
1768.  Similarly,  under  Civil  Code  Section  1789(3)  buyer  loses  his  right 
of  rescission  if  he  fails  to  notify  seller  within  a  reasonable  time  of  a 
claimed  breach.  Under  U.C.C.  buj'^er  must  reject  nonconforming  goods 
within  a  reasonable  time. 

Subdivision  (2)  (a)  is  new  statutory  language,  but  is  a  restatement 
of  what  is  California  case  law. 

Subdivision  (2)(b)  is  to  be  compared  with  Civil  Code  Section  1770; 
U.C.C.  requires  a  buyer  to  hold  rejected  goods  for  seller's  disposition, 
which  is  an  added  duty  on  buyer. 

See  21a  IMcKinnoy's  Digest.  Sales,  Section  69. 

2-603.     Merchant  Buyer's  Duties  as  to  Rightfully  Rejected  Goods 

Applicable  California  Statues 

Civil  Code  Sections  1770  and  1789 (.3). 

Subdivision  (1)  is  new  law.  Xo  snch  duties  as  are  herein  specified 
are  required  under  Civil  Code.  Under  Civil  Code  Section  1770  the  sole 
duty  of  buyer  is  to  notify  seller  of  his  refusal  to  accept  the  goods.  The 
buyer  cannot  rescind  the  sale  under  Civil  Code  Section  1789(3)  unless 
he  returns  or  offers  to  rctnrn  the  goods. 

Subdivision  (2)  is  new  law,  although  buyers  have  been  allowed  stor- 
age and  selling  expen.ses. 
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2-604.     Buyer's  Options  as  to  Salvage  of  Rightfully  Rejected  Goods 

Applicable  California  JStatues 
Civil  Code  Section  1768 

Tills  section  is  new,  and  probably  constitutes  a  change  in  the  Cali- 
fornia law  in  that  under  Civil  Code  Section  1768  any  act  done  by 
buyer  "which  is  inconsistent  with  the  ownership  of  seller"  constitutes 
an  acceptance  of  the  goods  which  makes  buyer  liable  for  the  price. 
The  section  ajjplies  to  all  buyers,  not  merely  merchants. 

2-605.     Waiver  of  Buyer's  Objections  by  Failure  to  Particularize 

This  section  is  new.  It  is  said  to  be  general  commercial  practice  that 
buyer  shall  give  seller  opportunity  to  cure  simple  and  readily  ascer- 
tainable defects.  There  is  some  language  in  the  California  law  that  the 
buyer  must  state  his  grounds  for  rescission  with  some  particularity. 
See  Hull  v.  Bay,  211  Cal.  164,  294  Pac.  700. 

2-606.     What  Constitutes  Acceptance  of  Goods 

Applicable  California  Statutes 

Civil  Code  Sections  1767(1),  1768,  1769,  1789(3),  1796. 

There  is  no  substantial  change  in  the  California  law.  There  is  close 
similarity  between  the  effect  of  Civil  Code  Sections  1769  and  1789(3) 
and  U.C.C.  Civil  Code  Section  1768  is  similar  to  subdivisions  (a)  and 
(b).  The  right  of  inspection  as  contained  in  subdivision  (b)  is  similar 
to  Civil  Code  Section  1767(1). 

There  is  no  California  counterpart  for  subdivision  (2),  but  see 
definitions  of  "divisible"  in  Civil  Code  Section  1796. 

2-607.  Effect  of  Acceptance;  Notice  of  Breach;  Burden  of  Estab- 
lishing Breach  After  Acceptance;  Notice  of  Claim  or  Liti- 
gation to  Person  Answerable  Over 

Applicable  California  Statutes 

Civil  Code  Sections  1761,  1769,  178-3(1),  and  1789. 

The  section  makes  "acceptance"  the  controlling  factor  as  to  liability 
for  the  price  whereas  under  Civil  Code  Section  1783(1)  the  essential 
factor  is  situs  of  title.  The  effect  of  this  section  is  to  permit  seller  to 
recover  only  where  there  is  acceptance,  under  U.C.C.  definitions,  in 
situations  where  under  present  law  title  v/ould  have  passed. 

The  Civil  Code  and  subdivision  (2)  are  in  substantial  accord  that 
the  right  to  reject  disappears  when  the  facts  as  indicated  in  subdivision 
(2)  are  present,  either  because  title  has  passed  under  the  Civil  Code 
or  the  goods  have  been  accepted  under  U.C.C. 

There  is  substantial  similarity  between  Civil  Code  Section  1769  and 
subdivision  (3)  (a).  Reasonable  notice  of  breach  must  be  given  in 
either  instance. 

Subdivision  (3)  (b)  is  new  language,  but  in  harmony  with  Civil 
Code  Section  1769. 

Subdivision  (4)  is  in  accord  with  California  law.  Vogel  v.  Thrifty 
Drug  Co.,  43  Cal.  (2d)  184,  272  Pac.  (2d)  1. 

Subdivision  (5)  (a)  which  codifies  the  practice  of  voucher  to  defend 
is  new. 

Subdivision  (5)  (b)  giving  a  warrantor  against  infringement  an 
opportunity  to  defend  or  compromise  third-party  claims  or  be  re- 
lieved of  his  liability  is  new  in  California  sales  law. 
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2-608.     Revocation  of  Acceptance  in  Whole  or  in  Part 

Applicable  California  Statutes 
Civil  Code  Section  1789. 

The  U.C.C.  expression  in  this  section  ''revocation  of  acceptance"  is 
substantially  the  same  as  "rescission"  in  the  Civil  Code  in  Section 
1789(1) (d). 

U.C.C.  permits  the  revocation  where  there  is  substantial  impairment, 
while  Civil  Code  Section  1789(1)  (d)  has  no  such  limitation.  . 

The  Civil  Code,  Section  1789(3),  limits  the  right  of  rescission  by 
buyer  when  he  knew  of  breach  at  time  of  acceptance,  while  under 
(l)(b)  of  the  section  the  inability  to  discover  or  learn  of  the  breach 
must  have  been  induced  by  some  "difficulty"  or  "sellers  assurances." 

Subdivision  (2)  is  similar  to  Section  1789(3)  of  the  Civil  Code  both 
as  to  reasonableness  of  time  of  revocation  and  that  there  be  no  sub- 
stantial change  in  the  condition  of  the  goods. 

"Kescission"  and  "revocation"  are  not  given  equal  treatment  by 
subdivision  (3)  in  that  under  Civil  Code  Section  1789(3)  to  rescind, 
buyer  must  "return  or  offer  to  return  the  goods  in  substantially  as 
good  condition,"  while  under  U.C.C.  he  need  only  give  notice.  It  will 
be  noted,  too,  that  as  indicated  in  U.C.C.  Section  2-711  a  buyer  may 
both  rescind  and  recover  damages,  while  under  the  Civil  Code  he  may 
do  one  or  the  other. 

2-609.    Right  to  Adequate  Assurance  of  Performance 

Applicable  California  Statutes 

Civil  Code  Sections  1773,  1774, 1775,  1777,  and  1783. 

This  is  new  law.  There  is  a  limited  remedy  given  to  the  buyer  under 
Civil  Code  Section  1783(2)  of  refusing  to  pay  the  price  even  though 
it  is  to  be  paid  in  advance  of  delivery  if  seller  "has  manifested  an 
inability  to  perform  the  contract  or  the  sale  on  his  part  or  an  inten- 
tion not  to  perform  it."  U.C.C.  gives  a  much  wider  remedy  to  both 
parties  "when  reasonable  grounds  of  insincerity  arises."  A  similar 
right  of  stoppage  in  transit  is  given  to  seller  under  Civil  Code  Section 
1777  where  buyer  is  insolvent. 

2-610.     Anticipatory  Repudiation 

Applicable  California  Statutes 

Civil  Code  Sections  1440,  1783,  and  1785. 

No  substantial  change  in  California  law  permitting  the  innocent 
party  alternative  remedies.  Atlxinson  v.  Dist.  Bond  Co.,  5  Cal.  App. 
(2d)  738,  43  Pac.  (2d)  867;  Crane  v.  East  Side  Canal  &  Irr.  Co.,  6 
Cal.  App.  (2d)  361,  44  Pac.  (2d)  455,  and  compare  Civil  Code  Section 
1440.  Note  that  under  U.C.C.  the  injured  party  may  await  performance 
only  "for  a  commercially  reasonable  time"  while  under  the  California 
rule  he  waits  until  time  of  performance. 

2-611.     Retraction  of  Anticipatory  Repudiation 

This  is  new  law.  For  similar  result  see  Sections  319  and  320,  Re- 
statement of  Contracts. 
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2-612.     "Installment  Contract" ;  Breach 

Applicable  California  Statutes 

Civil  Code  Sections  1765  and  1789. 

There  is  substantial  similarity  between  subdivision  (1)  and  Civil 
Code  Section  1765(2)  except  that  the  latter  uses  the  expression  "to  be 
delivered  by  stated  installments  which  are  to  be  separately  paid  for, 
etc."  Under  U.C.C.  the  installments  need  not  be  separately  paid  for. 

Subdivision  (2)  provides  for  the  right  in  the  buyer  to  reject  a  non- 
conforming "installment"  "if  the  nonconformity  substantially  im- 
pairs the  value  of  the  installment."  Under  Civil  Code  Section 
1789(1)  (c)  and  (d)  the  right  is  now  given  to  a  buyer  in  California 
to  reject  or  rescind  "where  there  is  a  breach  of  warranty  by  the  seller." 
Under  Civil  Code  Section  1765(2)  the  test  is  whether  the  breach  is  "so 
material"  as  to  justify  the  buyer's  assertion  of  his  remedies. 

Compare  with  U.C.C.  Section  2-601  in  which  buyer  may  reject  "if 
the  goods  or  the  tender  of  delivery  fail  in  any  respect  to  conform  to 
the  contract. ' ' 

There  is  substantial  similarity  between  subdivision  (3)  and  Civil 
Code  Section  1765(2),  the  key  terms  being  "substantially  impairs" 
(U.C.C),  and  "so  material"  (Civil  Code).  There  is  no  California, 
counterpart  for  the  balance  of  subdivision  (3)  to  the  effect  that  if  a 
nonconforming  installment  substantially  impairing  the  contract  is  ac- 
cepted without  reasonable  notice  to  seller  of  cancellation,  the  contract 
is  reinstated.  California,  of  course,  reeognizeg  waivers  of  breach. 

2-613.     Casualty  to  Identified  Goods 

Applicable  California  Statutes 

Civil  Code  Sections  1727  and  1728. 

There  would  appear  to  be  a  correlation  between  "identified"  goods 
as  that  term  is  used  in  U.C.C.  and  "specific"  goods  as  used  in  the 
Civil  Code.  The  rights  of  the  buyer  in  the  event  of  loss  or  damage 
are  greater  under  U.C.C.  than  under  existing  California  law,  and  that 
of  seller  to  escape  the  duties  of  the  bargain  are  correspondingly  less. 
It  will  be  seen  also  that  under  the  Civil  Code  the  buyer  can  get  the 
goods  upon  paying  "the  full  agreed  price,"  while  under  the  U.C.C. 
the  buyer  can  get  the  goods  "with  due  allowance  from  the  contract 
price  for  the  deterioration  or  deficiency. ' ' 

The  California  rules  relating  to  the  risk  of  loss  depending  on  whether 
the  transaction  is  "divisible"  or  "indivisible"  have  been  omitted  by 
U.C.C. 

2-614.     Substituted  Performance 

There  is  no  California  counterpart.  The  provisions  of  subdivision  (1) 
are  in  accord  with  the  holding  of  Meyer  v.  Sullivan,  40  Cal.  App.  723, 
181  Pac.  847,  to  the  effect  that  where  without  fault  of  either  party 
agreed  facilities  are  unavailable  and  a  commercially  feasible  substitute 
is  available,  such  substitute  must  be  offered  by  seller  and  accepted  by 
buyer. 
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2-615.     Excuse  by  Failure  of  Presupposed  Conditions 

Applicable  California  Statutos 

Civil  Code  Sections  1441,  1595,  1596,  1597,  aud  1793. 

This  is  new  law.  There  is  a  considerable  body  of  California  law 
relatinp:  to  excuses  for  performance  of  contract  generally  which  by  the 
provisions  of  Section  1793  of  the  Civil  Code  are  material  to  the  issue. 
See  Civil  Code  Sections  1595.  1596,  and  1441.  The  Civil  Code  speaks  of 
"impossible"  rather  than  "impracticable"  (U.C.C.),  but  it  may  be 
that  the  California  courts  in  their  interpretation  of  the  existing  lan- 
guage are  approaching  the  U.C.C.  usage.  See,  for  example,  Chi-istin  v. 
Superior  Court,  9  Cal.  (2d)  526.  71  Pac.  (2d)  205;  Lloyd  v.  Murphy, 
25  Cal.  (2d)  48,  153  Pac.  (2d)  47. 

The  existing  California  hiAV  on  partial  impossibility  excuses  per- 
formance only  to  the  extent  of  the  disability  (see  Rosenthal  v.  Perkins, 
123  Cal.  240^  55  Pac.  804,  and  Restatement  of  Contracts,  Sees.  463 
and  464),  whereas  under  U.C.C,  so  far  as  it  relates  to  sales,  a  seller 
must  allocate  his  production  in  a  fair  manner  and  give  notice  to  buyer 
of  delay  and  quota. 

The  use  by  U.C.C.  of  the  term  "failure  of  basic  assumption"  is  simi- 
lar to  the  language  of  "impossibility"  and  "impracticability"  as  found 
in  the  California  cases.  See  Mineral  Park  Land  Co.  v.  Howard,  172 
Cal.  289,  156  Pac.  458,  and  Snow  Mtn.  TT.  &  P.  Co.  v.  Kraner,  191  Cal. 
312,  325,  216  Pac.  589. 

2-616.     Procedure  on  Notice  Claiming  Excuse 
This  section  is  new  law. 

PART  7 
RE/ViEDIES 

2-701.     Remedies  for  Breach  of  Collateral  Contracts  Not  Impaired 
This  section  is  new. 

2-702.     Seller's  Remedies  on  Discovery  of  Buyer's  Insolvency 

Applicable  California  Statutes 

Civil  Code  Sections  1773,  1774,  1777.  and  1796. 

There  is  general  similarity  between  subdivision  (l)(a)  and  Civil 
Code  Section  1774(1)  (e).  The  reference  in  subdivision  (l)(a)  with 
reference  to  nonpayment  for  goods  already  delivered  is  new.  Compare 
Civil  Code  Section  1777. 

There  is  no  present  California  provision  giving  seller  right  to  re- 
claim possession  of  goods  in  event  of  buyer's  insolvency  except  when 
they  are  in  transit  under  Civil  Code  Section  1777.  It  is  clear,  accord- 
ingly, that  the  rights  of  an  unpaid  seHer  are  enlarged  under  U.C.C. 
The  right  to  repossess  is  given  to  seller  regardless  of  whether  title  has 
passed  and  even  though  the  goods  may  be  in  the  hands  of  buyer  or 
some  third  person  who  is  not  a  buyer  in  the  course  of  business,  or  a 
bona  fide  purchaser.  This  extends  the  existing  California  law  which 
is  limited  to  a  lien  right  and  stoppage  in  transit.  There  is  no  existing 
right  of  repossession  save  by  recissiun. 

The  lO-day  and  three-month  limitations  are  new. 

For  fairly  recent  definition  of  "insolvencv"  see  People  v.  Biscailuz, 
95  Cal.  App.  (2d)  635,  213  Pac.  (2d)  753. 
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2-703.     Seller's  Remedies  in  General 

This  is  an  index  section  and  is  new.  Similar  remedies  are  given 
under  California  law,  but  this  type  of  "index"  section  has  no  parallel. 
The  comments  to  U.C.C.  suggest  the  section  means  that  an  election  of 
remedies  is  not  required.  In  California  the  usual  remedies  of  an  ag- 
grieved seller  are  an  action  for  the  price,  an  action  for  damages,  or 
rescission,  but  the  seller  under  the  theory  of  the  Civil  Code  is  forced 
to  an  election.  These  remedies  under  U.C.C.  are  given  irrespective  of 
the  situs  of  title.  Under  the  Civil  Code  the  remedies  differ  depending 
on  the  situs  of  title.  Compare  Civil  Code  Section  1783. 

2-704.     Seller's  Right  to  Identify  Goods  to  the  Contract  Notwith- 
standing Breach  or  to  Salvage  Unfinished  Goods 

Applicable  California  Statutes 

Civil  Code  Sections  178.3  and  1784. 

This  section  is  new.  The  California  law  does  not  give  the  seller  any 
rights  of  appropriation  that  are  as  broad  as  this.  The  comments  to 
U.C.C.  suggest  that  the  purpose  of  the  section  is  to  permit  the  seller 
to  fix  the  amount  of  his  damages  by  permitting  resale  of  goods  not 
theretofore  identified  or  related  to  the  contract.  The  section  must  be- 
linked  to  U.C.C.  Sections  2-706  and  2-709. 

2-705.     Seller's  Stoppage  of  Delivery  in  Transit  or  Otherwise 

Applicable  California  Statutes 

Civil  Code  Sections  1777,  1778,  and  1779.  • 

Subdivision  (1)  is  similar  to  Civil  Code  Section  1777,  but  is  broader 
in  that  the  remedy  to  stop  delivery  is  given  even  though  there  is  no 
insolvency  but  merely  wrongful  repudiation,  or  for  failure  to  make  a 
payment  or  for  any  other  reason  given  the  seller  the  right  to  withhold. 

Subdivision  (2)  (a)  recognizes  that  delivery  to  buyer  terminates  the 
right  to  stop  by  seller  and  is  similar  in  concept  to  Civil  Code  Section 
1778(1) (a)  and  (2) (a). 

Subdivision  (2)  (b)  and  (2)  (c)  are  similar  to  but  broader  than  Civil 
Code  Section  1778(2)  (b). 

Subdivision  (2)  (d)  and  (3)  (c)  are  similar  in  effect  to  Civil  Code 
Section  1779(2). 

A  related  rule  is  expressed  in  subdivision  (3)  (d)  in  which  a  carrier 
is  protected  in  honoring  a  nonnegotiable  bill  in  spite  of  contrary  stop 
order. 

2-706.     Seller's  Resale  Including  Contract  for  Resale 

Applicable  California  Statutes 

Civil  Code  Sections  1780  and  1789. 

Subdivision  (1)  is  to  be  compared  with  Civil  Code  Section  1780(1). 
The  seller  may  sell  under  U.C.C.  if  buyer  defaults,  but  under  the 
Civil  Code  the  default  must  continue  an  unreasonable  length  of  time. 
Further,  under  U.C.C.  the  seller  may  resell  the  goods  in  many  more 
situations  than  under  the  Civil  Code.  For  example,  for  any  breach 
including  anticipatory  breach. 

In  effecting  his  resale  the  seller  under  U.C.C.  must  act  "in  good 
faith  and  in  a  commercially  reasonable  manner,"  while  under  the  Civil 
Code  he  must  use  "reasonable  care  and  judgment. ' ' 
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A  bona  fide  purchaser  under  subdivision  (5)  gets  greater  rights  in 
that  he  frees  himself  of  any  rights  of  the  original  buyer  even  though 
the  requirements  of  the  U.C.C.  have  not  been  met,  while  under  the  Civil 
Code  to  gain  the  same  results  the  resale  must  be  "as  authorized  in 
this  section." 

Under  subdivisions  (3)  and  (4)  (b)  of  U.C.C.  notice  is  required, 
whereas  the  requirement  of  Section  1780(3)  and  (4)  as  to  notice  in- 
dicates that  the  evidence  as  to  notice  is  important  only  in  determining 
whether  "buyer  had  been  in  default  an  unreasonable  time." 

The  provisions  of  subdivision  (4)  are  in  detail  and  are  new.  The  cor- 
responding section  is  Civil  Code  Section  1780(5). 

The  provisions  of  subdivision  (6)  with  reference  to  retention  by 
seller  of  any  profits  from  resale  are  similar  to  Section  1780(1)  of  the 
Civil  Code.  The  rest  of  subdivision  (6)  re  accounting  is  new,  and  is 
to  be  compared  with  Civil  Code  Section  1789(5). 

See  21a  McKinney's  Digest,  Sales,  Section  297. 

2-707.     "Person  in  the  Position  of  a  Seller" 

Applicable  California  Statutes 
Civil  Code  Section  1772. 

This  section  is  similar  to  but  somewhat  broader  than  Civil  Code  Sec- 
tion 1772. 

2-708.     Seller's  Damages  for  Nonacceptance  or  Repudiation 

Applicable  California  Statutes 
Civil  Code  Section  1784. 

The  basic  rule  of  current  market  price  compared  with  contract  price 
is  adopted  by  U.C.C.  and  Civil  Code  Section  1784(3).  The  language 
in  U.C.C.  with  reference  to  the  use  of  profit  which  the  seller  would  have 
made  is  new. 

See  21a  McKinney's  Digest,  Sales,  Sections  305,  379. 

2-709.     Action  for  the  Price 

Applicable  California  Statutes 

Civil  Code  Sections  1739,  Rule  4(2),  and  1783. 

Here,  again,  the  "acceptance"  of  the  goods  rather  than  the  situs  of 
"title"  determines  the  seller's  remedies,  and  the  seller's  right  to  the 
price  depends  upon  "acceptance."  In  this  sense  U.C.C.  is  narrower 
than  the  Civil  Code  wherein  seller's  remedy  does  not  depend  upon 
"acceptance." 

U.C.C.  has  no  provision  corresponding  to  Civil  Code  Section  1783(2). 

Subdivision  (l)(b)  is  similar  to  Civil  Code  Section  1783(3). 

2-710.     Seller's  Incidental  Damages 

Applicable  California  Statutes 

Civil  Code  Sections  1784  and  1790. 

There  is  general  correlation  between  U.C.C.  and  the  Civil  Code  on 
the  matter  of  incidental  damages  although  U.C.C.  adds  a  broad  new 
element  of  damages,  namely,  "any  commercially  reasonable  charges." 

See  21a  McKinney's  Digest,  Sales,  Section  367. 
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2-711.    Buyer's  Remedies  in  General;  Buyer's  Security  Interest  in 
Rejected  Goods 

Applicable  California  Statutes 
Civil  Code  Section  1789. 

This  section  is  an  index  of  the  various  buyer's  remedies.  Subdivision 
(1),  which  authorizes  a  buyer  both  to  revoke  his  acceptance  and  to 
recover  damages  for  the  nondelivery  of  the  goods,  would,  of  course, 
change  the  California  rule  that  a  buyer  may  rescind  and  recover  "the 
price  or  any  part  thereof  which  has  been  paid."  Civil  Code  Section 
1789(1) (d). 

Subdivision  (3)  is  broader  than  but  similar  to  Civil  Code  Section 
1789(5). 

2-712.    "Cover" ;  Buyer's  Procurement  of  Substitute  Goods 

Applicable  California  Statutes 
Civil  Code  Section  1787. 

This  section  gives  to  buyer  a  new  remedy  permitting  him  to  meet 
his  immediate  demands.  It  is  not  limited  to  merchant  buyers  and  is 
not  a  mandatory  remedy.  The  ' '  cover ' '  price  is  determinative  of  buyer 's 
measure  of  damages.  This  section  may  be  compared  with  the  measure 
of  damages  fixed  by  the  Civil  Code  in  Section  1787(3). 

See  21a  McKinney's  Digest,  Sales,  Section  360. 

2-713.    Buyer's  Damages  for  Nondelivery 

Applicable  California  Statutes  • 

Civil  Code  Section  1787(3). 

This  section  gives  an  alternative  remedy  to  cover.  The  section  is 
similar  to  Civil  Code  Section  1787(3),  although  a  new  element  is  intro- 
duced in  that  the  market  price,  which  is  compared  with  the  contract 
price,  is  the  price  at  the  time  buj^er  learns  of  the  breach  and  at  the 
place  of  tender  or  place  of  arrival.  See  Eskew  v.  California  Fruit  Ex- 
change, 203  Cal.  257,  263  Pac.  804 ;  Coates  v.  Lake  View  Oil  <&  Refining 
Co.,  20  Cal.  App.  (2d)  113,  66  Pac.  (2d)  463. 

See  21a  McKinney's  Digest,  Sales,  Sections  360,  367. 

2-714.    Buyer's  Damages  for  Breach  in  Regard  to  Accepted  Goods 

Applicable  California  Statutes 

Civil  Code  Sections  1769,  1789(6)  and  (7). 

This  section  is  similar  to  Civil  Code  Section  1789(6)  and  (7)  and 
1769.  U.C.C.  adds  the  provision  that  in  determining  the  damages,  the 
time  and  place  of  accepting  the  goods  shall  be  the  criterion. 

The  expression  limiting  to  loss  resulting  "in  the  ordinary  course  of 
events"  is  common  to  both  U.C.C.  and  the  Civil  Code. 

Subdivision  (2)  is  similar  to  Civil  Code  Section  1789(7). 

2-715.    Buyer's  Incidental  and  Consequential  Damages 

Applicable  California  Statutes 

Civil  Code  Sections  1789(7)  and  1790. 

This  section  is  new  in  its  description  of  the  nature  of  the  allowable 
incidental  damages. 

Subdivision  (2)  (a)  has  no  California  statutory  counterpart.  Cali- 
fornia apparently  has  required  actual  notice  by  the  seller  of  the  require- 
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ment  of  the  buyer.  See  Western  Industries  Co.  v.  Mason  Malt  WhisJccy 
Co.,  56  Cal.  App.  355,  205  Pae.  466.  Compare  Roach  Bros.  &  Co.  v. 
Lactein  Food  Co.,  57  Cal.  App.  379,  207  Pae.  419;  Bercnt  v.  Park, 
Benzigcr  Co.,  150  Fed.  (2d)  731. 

The  effect  of  the  statute  would  seem  to  remove  any  doubt  or  question 
about  the  right  of  buyer  to  recover  all  expenses  reasonably  related  to 
the  breach. 

As  to  extent  of  allowable  damajios  under  present  California  law,  see 
Grupe  Y.Glick,  26  Cal.  (2d)  680,  160  Pae.  (2d)  832. 

2-716.     Buyer's  Right  to  Specific  Performance  or  Replevin 

Applicable  California  Statutes 
Civil  Code  Section  1788. 

There  is  no  substantial  change  in  the  remedy.  The  expression  in 
U.C.C.  that  the  goods  be  "unique"  differs  from  "specific"  or  "ascer- 
tained" (Civil  Code  Section  1788),  and  the  availability  of  the  remedy 
is  increased  by  the  language  "in  other  proper  circumstances." 

Subdivision  (3)  gives  to  buyer  remedy  to  replevy  of  the  goods  irre- 
spective of  the  situs  of  title.  This  is  new. 

2-717.     Deduction  of  Damages  From  Price 

Applicable  California  Statutes 

Civil  Code  Sections  17G0  and  1780(1)  (a). 

TT.C.C.  extends  the  present  Civil  Code  rule  (Civil  Code  Section  1789) 
in  permitting  a  deduction  from  the  price  for  damages  sustained  for 
any  breach,  not  merely  damages  from  breach  of  warranty. 

The  requirement  of  U.C.C.  that  buyer  give  seller  notice  of  this  de- 
duction is  not  required  by  California  law  except  that  notice  of  breach 
of  warranty  must  be  given.  Civil  Code  Section  1769. 

2-718.     Liquidation  or  Limitation  of  Damages ;  Deposits 

Applicable  California  Statutes 

Civil  Code  Sections  1(570  and  1G71. 

There  i.s  no  California  statutory  counter]->art  for  subdivision  (1). 
There  are  cases  holding  that  liquidated  damages  must  not  be  excessive. 
Wilminfjton  Trans.  Co.  v.  O'Ncil,  98  Cal.  1,  32  Pae.  705;  Wright  v. 
Eodfjers,  198  Cal.  137,  243  Pae.  866.  The  California  courts  have  uni- 
formly insisted  that  the  provision  for  liquidated  damages  be  effective 
only  when  computation  of  tlie  actual  damages  be  "impracticable  or 
extremelv  difficult."  Tn  doing  so  the  court.s  are  simplv  enforcing  Civil 
Code  Sec'tions  1670  and  1671 . 

The  provisions  of  subdivision  (2)  are  new.  California  applies  the 
same  rules  to  money  deposits  as  it  does  to  liquidated  damages  which 
are  subject  to  the  rules  above  indieated.  Redmon  v.  Graham,  211  Cal. 
491,  295  Pae.  1031;  Servais  v.  Klein,  112  Cal.  App.  26,  296  Pae.  123 
(land  contracts),  and  see  also  for  a  general  expression  GJock  v.  Jloward 
and  Wilson  Colony  Co.,  123  Cal.  1,  55  Pae.  713. 

There  is  no  California  corollary  to  the  $500  and  20  ])cr('ent  limita- 
tions. 

Subdivisions  (3)  and  (4)  are  new  sl;i1n(oi-\-  law.  But  see  Knight  v. 
Marks,  66  Cal.  App.  593,  226  Pae.  931. 
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2-719.     Contractual  Modification  or  Limitation  of  Remedy 

Applicable  California  Statutes 
Civil  Code  Section  1791. 

The  provisions  of  this  section  are  new.  Subdivision  (1)  is,  however, 
consistent  with  Civil  Code  Section  1791. 

Subdivision  (2)  is  new. 

Subdivision  (3)  is  new,  but  is  consistent  with  the  cases  which  hold 
that  liquidated  damages,  for  example,  must  be  reasonable. 

The  net  effect  of  this  section  is  to  permit  the  parties  to  frame  their 
own  remedies  for  breach  of  the  contract. 

2-720.     Effect  of  "Cancellation"  or  "Rescission"  on  Claims  for  Ante- 
cedent Breach 

Applicable  California  Statutes 
Civil  Code  Section  3268. 

This  section  is  new.  Conditions  and  terms  of  contracts  generally  may 
be  waived  under  California  law  unless  the  waiver  is  against  public 
policy.  Civil  Code  Section  3268 ;  People  v.  Jones,  87  Cal.  App.  482,  262 
Pac.  361;  Patton  v.  Patton,  32  Cal.  (2d)  520,  196  Pac.  (2d)  909. 

2-721.     Remedies  for  Fraud 

Applicable  California  Statutes 
Civil  Code  Section  3343. 

This  section  is  new,  and  its  purpose,  according  to  the  comments,  is 
to  make  the  remedy  of  buyer  or  seller  where  there  is  fraud  as  broad 
as,  and  coextensive  with,  the  remedies  where  fraud  is  absent.  This  sec- 
tion would  perhaps  change  the  rule  of  Civil  Code  Section  3343  stating 
the  so-called  "out  of  pocket"  rule  of  damages  in  fraud  cases,  and  sub- 
stitute or  permit  the  so-called  "loss  of  bargain"  rule  under  which  the 
defrauded  party  is  permitted  to  get  the  benefits  he  would  have  received 
if  the  representations  had  been  true. 

2-722.     Who  Can  Sue  Third  Parties  for  Injury  to  Goods 

Applicable  California  Statutes 

Code  of  Civil  Procedure  Section  382. 

This  section  is  new,  although  the  provisions  of  Code  of  Civil  Pro- 
cedure Section  382  permitting  and  compelling  in  certain  instances  the 
joinder  of  the  real  parties  in  interest,  approach  the  intent  of  the  sec- 
tion. 

2-723.     Proof  of  Market  Price :  Time  and  Place 

Applicable  California  Statutes 
Civil  Code  Section  3300. 

This  section  is  new.  There  are  California  cases  dealing  with  the  sub- 
ject of  damages  for  anticipatory  breach  such  as  is  presented  by  sub- 
division (1).  It  has  been  stated  that  in  such  cases  the  general  rule  of 
damages  in  contract  set  forth  in  Civil  Code  Section  3300  is  the  measure 
of  damages.  See  Vitagraph  Inc.  v.  Liberty  Theatres  Co.,  197  Cal.  694, 
242  Pac.  709,  and  see  Lompoc  Produce  Co.  v.  Browne,  41  Cal.  App. 
607,  610,  183  Pac.  166. 

Subdivisions  (2)  and  (3)  are  new. 
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2-724.     Admissibility  of  Market  Quotations 

Applicable  California  Statutes 

Code  of  Civil  Procedure  Section  1953  and  following. 

This  section  extends  the  provisions  of  Uniform  Business  Records  as 
Evidence  Act  (Code  of  Civil  Procedure  Section  1953  and  following),  by 
permitting  in  evidence  reports  of  trade  journals  or  newspapers,  whereas 
under  the  Code  of  Civil  Procedure  the  report  must  have  been  "made  in 
the  regular  course  of  business. ' ' 

2-725.     Statute  of  Limitations  in  Contracts  for  Sale 

Applicable  California  Statutes 

Code  of  Civil  Procedure  Sections  337,  338(3)   and   (4),  339(1),  and  350  to  363. 

This  section  is  new  in  large  part.  It  would  correspond  to  Code  of 
Civil  Procedure  Section  337  insofar  as  written  contracts  are  concerned, 
but  would  amend  Code  of  Civil  Procedure  Section  339(1)  providing  a 
two-year  statute  of  limitations  for  unwritten  contracts.  The  limitations 
periods  for  "taking,  detaining  or  injuring  any  goods"  (Code  of  Civil 
Procedure  Section  338(3)  and  for  fraud,  Section  338(4),  are  three 
years. 

There  is  no  California  counterpart  to  the  balance  of  subdivision  (1). 

The  limitation  period  begins  to  run  in  California  when  a  cause  of 
action  accrues.  Bridge  v.  Connecticut  Mut.  Life  Ins.  Co.,  167  Cal.  774, 
141  Pac.  375.  The  statute  of  limitations  begins  to  run  against  a  cause 
of  action  for  breach  of  contract  at  the  time  of  the  breach,  not  at  the 
time  of  the  making  of  the  contract,  irrespective  of  knowledge  of  the 
breach,  except  in  fraud  cases  where  the  statute  does  not  start  to  run 
until  knowledge  or  discovery  of  the  fraud.  Marston  v.  Kuhland,  151 
Cal.  102,  90  Pac.  188;  Antonsen  v.  Pacific  Container  Co.,  48  Cal.  App. 
(2d)  535,  120  Pac.  (2d)  148;  Douglas  v.  Douglas,  103  Cal.  App.  (2d) 
29,  228  Pac.  (2d)  603. 

There  is  no  California  counterpart  on  the  effect  of  substituted  remedy 
or  of  tolling  the  statute,  but  Sections  350  to  363  of  the  Code  of  Civil 
Procedure  would  be  affected  by  it. 


ARTICLE  3 
COMMERCIAL   PAPER 

INTRODUCTION 

This  article  represents  a  substantial  revision  of  the  California  Negoti- 
able Instruments  Law,  Civil  Code  Sections  3082  to  3266d.  There  is  a 
rather  complete  rearrangement  of  subject  matter  and  there  is  some 
substantial  change  in  wording.  There  is  a  rather  large  quantity  of 
change  and  clarification  and  a  relatively  small  number  of  new  pro- 
visions. 

PART   1 

SHORT  TITLE,   FORM  AND   INTERPRETATION 

3-101.    Short  Title 

■     New  law. 

3-102.    Definitions  and  Index  of  Definitions 

Applicable  California  Statutes 

Civil  Code  Sections  1796,  1858.04,  2132b,  3082(5),  3111,  3209,  and  3266. 

"Issue"  broadens  Civil  Code  Section  3266  by  deletion  of  "instru- 
ment in  complete  form,"  and  adding  "remitter."  See  Civil  Code 
Section  3111  to  determine  whether  issue  may  also  be  "negotiations"  as 
used  by  U.C.C. 

"Order"— New.  As  used  in  Civil  Code  Section  1796,  1858.04,  and 
2132b  the  word  is  used  to  mean  order  by  indorsement. 

"Promise"  means  a  person  who  is  to  pay  or  person  who  is  to  be 
paid.  See  Civil  Code  Section  3082(5)  on  addressing  drawer  in  Cali- 
fornia, and  Section  3122  as  to  effect  on  indorsement. 

"Secondary  party"— Civil  Code  Sections  3233,  3170,  3151,  3147, 
and  3141. 

"Instrument" — Same  as  Civil  Code  Section  3266.  See  Section 
3013(5)  as  relates  to  trust  receipts. 

3-103.    Limitations  on  Scope  of  Article 

New  law. 

3-104.    Form  of  Negotiable  Instruments;  "Draft";  "Check";  "Cer- 
tificate of  Deposit" ;  "Note" 

Applicable  California  Statutes. 

Civil  Code  Sections  3082,  3086,  3091,  3207,  and  3265a. 

No  substantial  change  in  law. 

Subdivision  (l)(a)  is  similar  to  Civil  Code  Section  3082(1).  See 
Siehenhauer  v.  Bank  of^  California,  211  Cal.  239,  294  Pac.  1062. 

Subdivision  (1)  (b)  is  similar  to  Civil  Code  Sections  3082(2)  and 
3086,  Adams  v.  Seaman,  82  Cal.  636,  23  Pac.  53;  Westlake  Mercantile 
Fin.  Corp.  v.  Merritt,  204  Cal.  673,  269  Pac.  620. 

(65) 
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Subdivision  (l)(c)  is  similar  to  Civil  Code  Section  3082(3). 

Subdivision  (l)(d)  is  similar  to  Civil  Code  Section  3082(4). 

Subdivision  (2)  (a)  is  similar  to  but  broader  than  Civil  Code  Section 
3207  defining  a  bill  of  exchange. 

Subdivision  (2)(b)  is  similar  to  Civil  Code  Section  3265a. 

Subdivision  (2)  (c)  definition  i^  new.  See  Civil  Code  Section  576  as 
to  issue  and  transferability  of  certificate  of  deposit  by  savings  and  loan 
corporations.  Defined  in  People  v.  California  Safe  Deposit  dj  Trust  Co., 
23  Cal.  App.  199,  137  Pac.  1111,  1115.     • 

Subdivision  (3)— See  U.C.C.  Section  3-805. 

The  provisions  of  Civil  Code  Section  3086  permitting  additional 
terms  have  largely  been  eliminated,  but  compare  U.C.C.  Section  3-112. 
Note  the  provisions  of  Civil  Code  Section  3086(4)  permitting  an  elec- 
tion in  holder  to  require  something  in  lieu  of  money  is  omitted. 

The  provisions  of  Civil  Code  Section  3091  permitting  looser  language 
is  omitted  from  U.C.C. 

3-105.     When  Promise  or  Order  Unconditional 

Applifable  California  Statutes 
Civil  Code  Section  .3084. 

This  section  is  considerably  broader  than  the  existing  Civil  Code 
Section  3084.  In  general,  broader  statements  are  permitted  without 
destroying  the  negotiability  of  an  instrument. 

Subdivision  (l)(a).  Com^Dare  Commercial  Credit  Corp.  v.  Orange 
County  Machine  Works,  34  Cal.  (2d)  766,  214  Pac.  (2d)  819. 

Subdivision  (l)(b)  is  similar  to  Civil  Code  Section  3084(2).  See 
Allenberg  v.  Rapken  &  Co.,  108  Cal.  App.  99,  291  Pac.  281,  and  Johns- 
ton V.  Wolf,  118  Cal.  App.  388,  5  Pac.  (2d)  673. 

Subdivision  (l)(c) — New  statutory  law,  but  see  People's  Bank  v. 
Porter,  58  Cal.  App.  41,  208  Pac.  200. 

Subdivision  (l)(d) — New  law. 

Subdivision  (1)  (e)  probably  in  accord  with  People's  Bank  v.  Porter, 
supra. 

Subdivision  (1)  (f ) — This  subdivision  is  similar  to  Civil  Code  Section 
3084(1). 

Subdivision  (l)(g)  probably  changes  the  California  rule  as  ex- 
pressed in  the  early  case  of  Martin  v.  San  Francisco,  16  Cal.  285,  and 
Kohn  V.  Sacramento  Elcc.  Gas  &  Ry.  Co.,  168  Cal.  1,  141  Pac.  626. 

Subdivision  (l)(h) — New  laAv,  but  compares  Charles  Nelson  Co.  v. 
Morton,  106  Cal.  App.  144,  288  Pac.  845.  It  appears  to  be  an  extension 
of  Civil  Code  Section  3084. 

Subdivision  (2)  (a) — This  subdivision  is  probably  in  accord  with 
the  spirit  of  cases  such  as  Pitman  v.  Walker,  187  Cal.  667,  203  Pac.  739. 

Subdivision  (2)(b) — This  subdivision  is  similar  to  Civil  Code  Sec- 
tion 3084. 

3-106.     Sum  Certain 

ApplicnMi'  ("aliforniii  SUiliitos 

Civil  Code  Sections  3083  and  3087. 

Subdivision  (l)(a)  is  identical  with  Civil  Code  Section  3083(1) 
and  (2). 

Subdivision  (1)  (b)  is  new  law. 
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Subdivision  (1)  (c)  is  new  law  but  see  Anaheim  Nat.  Bank  v.  Dolph, 
201  Cal.  17,  255  Pac.  184. 

Subdivision  (l)(d)  is  similar  to  Civil  Code  Section  3083(4)  except 
for  language  "or  less  exchange." 

Subdivision  (1)  (e)  is  similar  to  Civil  Code  Section  3083(5),  except 
for  the  provisions  "or  both"  and  the  language  "upon  default,"  rather 
than  "at  maturity."  See  Pugh  v.  Daivson,  95  Cal.  App.  505,  273  Pac. 
39 ;  Adolph  Romish  Inc.  v.  Woodmff,  2  Cal.  (2d)  190,  40  Pac.  (2d)  509. 

Subdivision  (2)  is  new  law. 

3-107.     Money- 
Applicable  California  Statutes 
Civil  Code  Section  3087  ( 5 ) . 

This  section  is  new.  No  California  counterpart. 
3-108.     Payable  on  Demand 

Applicable  California  Statutes 
Civil  Code  Section  3088. 

This  section  is  similar  to  Civil  Code  Section  3088.  The  final  sentence 
of  the  Civil  Code  section  regarding  issue,  acceptance  or  indorsement  of 
overdue  instruments  is  deleted. 

3-109.     Definite  Time 

Applicable  California  Statutes 

Civil  Code  Sections  3085  and  3098  ( 3 ) . 

Subdivision  (l)(a)  is  similar  to  Civil  Code  Section  3085(1),  as  is 
subdivision  (l)(b). 

Subdivision  (l)(c)  is  in  accord  with  California  law.  See  Glenn  v. 
Eice,  174  Cal.  269,  162  Pac.  1020,  and  People's  F  &  T  Co.  v.  Shaw- 
Leahy  Co.,  214  Cal.  108,  3  Pac.  (2d)  1012. 

Subdivision  (1)  (d)  is  new  law. 

Subdivision  (2)  changes  the  rule  of  Civil  Code  Section  3098(3) 
which  has  provided  that  an  instrument  is  payable  at  a  determinable 
time  if  payable  after  an  occurrence  that  is  certain  to  happen  though 
the  time  of  the  occurrence  is  uncertain. 

3-110.     Payable  to  Order 

Applicable  California  Statutes 
Civil  Code  Section  3089. 

The  preamble  to  the  section  is  similar  to  Civil  Code  Section  3089 
except  that  the  words  "or  assigns"  and  "with  reasonable  certainty" 
are  used. 

Subdivision  (1)  (a)  is  similar  to  Civil  Code  Section  3089(2). 

Subdivision  (1)  (b)  is  similar  to  Civil  Code  Section  3089(3). 

Subdivision  (l^c)  is  similar  to  Civil  Code  Section  3089(1). 

Subdivision  (1)  (d)  is  similar  to  Civil  Code  Section  3089(4). 

Subdivision  (1)  (e)  is  new  law. 

Subdivision  (1)  (f )  is  similar  to  Civil  Code  Section  3089(6). 

Subdivision  (1)  (g)  is  new  law. 

Subdivision  (2)  is  new  law. 

Subdivision  (3)  is  new  law. 
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3-111.    Payable  to  Bearer 

Applicable  C.'iliforiiia  Statutes 
Civil  Code  Section  3090. 

Subdivision  (a)  is  similar  to  Civil  Code  Section  .3090(1),  with  tlie 
addition  of  the  language  "order  of  bearer." 

Subdivision  (b)  is  similar  to  Civil  Code  Section  .3090(2). 

Subdivision  (c)  is  similar  to  subdivision  (4)  of  Civil  Code  Section 
3090. 

The  provisions  of  Civil  Code  Section  3090(3)  and  (5)  have  largely 
been  eliminated  although  subdivision  (e)  would  cover  much  of  Civil 
Code  Section  3090(3). 

3-112.     Terms  and  Omissions  Not  Affecting  Negotiability 

Applicable  California  Statutes 

Civil  Code  Sections  3086,  .3087,  and  329."5. 

Subdivision  (1)  (a)  is  similar  to  Civil  Code  Section  3087(2). 
Subdivision  (1)  (b)  is  similar  to  Civil  Code  Section  3086(1). 
Subdivision  (1)  (c)  is  new  law. 

Subdivision  (1)  (d)  is  similar  to  Civil  Code  Section  3086(2). 
Subdivision  (1)  (e)  is  similar  to  Civil  Code  Section  3086(3). 
Subdivision  (l)(f)  is  new  law,  but  compare  Stotvell  v.  Bialto  Irriga- 
tion District,  155,  Cal.  215,  100  Pac.  248. 

Subdivision  (1)  (g)  is  new  law,  but  see  Civil  Code  Section  3295. 
Subdivision  (2)  is  new  law. 

3-113.     Seal 

Applicable  California  Statutes 

Civil  Code  Section  1629  and  3087(4)  ;  Code  of  Civil  Procedure  Section  1032. 

This  section  is  similar  to  Civil  Code  Section  3087(4). 
3-114.     Date,  Antedating,  Postdating 

Applicable  California  Statutes 

Civil  Code  Sections  3087,  3092,  .3093,  and  3098. 

Subdivision  (1)  is  similar  to  Civil  Code  Sections  3087(1)  and  3093. 
See  Collins  v.  Driscoll,  69  Cal.  550,  11  Pac.  244. 

Subdivision  (2)  is  ncAV  law,  but  compare  Civil  Code  Sections  3093 
and  3098(3). 

Subdivision  (3)  is  similar  to  but  broader  than  Civil  Code  Section 
3092  in  that  the  presumption  applies  to  all  signatures  on  the  instru- 
ment. 

The  reference  in  Civil  Code  Section  3093  regarding  '  *  illegal  or  fraud- 
ulent purpose"  is  deleted. 

3-115.    Incomplete  Instruments 

Afiplicable  C.-ilifornia  St.atulcs 

Civil  Code  Sections  3094,  3095,  and  3096. 

Subdivision  (1)  is  similar  to  Civil  Code  Sections  3094  and  3095. 
Vaughn  v.  Board  of  Police  Commissioners,  59  Cal.  App.  (2d)  771,  140 
Pac' (2d)  130. 

Subdivision  (2)  rever.ses  the  rule  of  Civil  Code  Section  .3096.  A  holder 
in  due  course  may  enforce  the  incompleted  iiistrnni<Mit  as  though  it  had 
been  completed  under  U.C.C. 
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3-116.    Instruments  Payable  to  Two  or  More  Persons 

Applicable  California  Statutes 
Civil  Code  Section  3122. 

Subdivision  (1)  contains  new  statutory  language  but  is  probably 
California  law. 

The  effect  of  subdivision  (2)  in  California  is  probably  to  resolve  a 
doubt  arising  from  Coher  v.  Connolly,  20  Cal.  (2d)  741,  128  Pac.  (2d) 
519.   (See  1  Stanford  L.R.  730-736.) 

3-117.    Instruments  Payable  With  Words  of  Description 

Applicable  California  Statutes 
Civil  Code  Section  3123. 

Subdivision   (a)   is  similar  to  but  broader  than  Civil  Code  Section 
3123  in  that  it  extends  the  rule  of  the  section  to  all  officers  and  agents. 
Subdivision  (b)  is  new  law. 
Subdivision  (c)  is  new  law. 

3-118.    Ambiguous  Terms  and  Rules  of  Construction 

Applicable  California  Statutes 

Civil  Code  Sections  3098  and  3149. 

Subdivision   (a)   is  similar  to  Civil  Code  Section  3098(5). 
Subdivision   (b)   is  similar  to  Civil  Code  Section  3098(4). 
Subdivision   (c)   is  simialr  to  Civil  Code  Section  3098(1). 
Subdivision   (d)   is  similar  to  Civil  Code  Section  3098(2),  and  see 
Fuller  V.  White,  33  Cal.  (2d)  236,  201  Pac.  (2d)  16. 

Subdivision  (e)  is  similar  to  Civil  Code  Sections  3098(7)  and  3149. 
Subdivision  (f)  is  new.  The  maker  must  consent  to  every  extension. 

3-119.     Other  Writings  Affecting  Instrument 

This  section  states  new  statutory  law,  but  probably  is  in  accord  with 
present  California  decisions.  See  Dyer  v.  International  Banking  Corp., 
262  Fed.  292 ;  Westlake  Merc.  Finance  Corp.  v.  Merritt,  204  Cal.  673, 
269  Pac.  620;  Williams  v.  Silverstein,  213  Cal.  269,  2  Pac.  (2d)  165; 
Kent  V.  Lampman,  59  Cal.  App.  (2d)  407,  139  Pac.  (2d)  57. 

3-120.    Instruments  "Payable  Through"  Bank 

This  section  is  entirely  new. 

3-121.    Instruments  Payable  at  Bank 

Applicable  California  Statutes 
Civil  Code  Section  3168. 

Alternative  A  is  similar  to  Civil  Code  Section  3168.  See  Caine  v. 
Foreman,  106  Cal.  App.  636,  289  Pac.  929. 

Alternative  B  would  reverse  the  rule  of  Civil  Code  Section  3168. 

3-122.     Accrual  of  Cause  of  Action 

This  section  is  largely  new.  There  are  California  cases  in  accord  with 
subdivision  (1)  (b)  as  to  the  accrual  of  a  cause  of  action  on  a  demand 
note.  For  example,  Bottman  v.  Hevener,  54  Cal.  App.  485,  202  Pac. 
334;  Bank  of  America  v.  Schumacher,  6  Cal.  App.  (2d)  651,  45  Pac. 

See  generally,  17  McKinney's  Digest,  Negotiable  Instruments,  Sec- 
tion 126  and  following. 
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PART    2 

TRANSFER   AND   NEGOTIATION 

3-201.     Transfer:  Right  to  Indorsement 

Applicable  Califninia  Statutes 

Civil  Code  Sections  3108,  3130,  and  3139. 

Subdivision  (1)  although  rephrased  is  substantially  similar  to  Civil 
Code  Section  3139. 

Subdivision  (2)  is  a  restatement  of  Civil  Code  Section  3108. 

Subdivision  (3)  is  partially  new  statutory  law  in  that  it  provides 
for  specific  performance,  but  the  first  sentence  of  the  subdivision  is 
in  accord  with  Cassetta  v.  Baima,  106  Cal.  App.  196,  288  Pac.  830. 
The  last  sentence  of  the  subdivision  is  similar  to  Civil  Code  Section 
3130. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  47. 

3-202.     Negotiation 

Applicable  California  Statutes 

Civil  Code  Sections  3111,  3112,  and  3113. 

Subdivision  (1)  is  similar  to  Civil  Code  Section  3111.  See  Goodale 
V.  Thorn,  199  Cal.  307,  249  Pac.  11;  Hays  v.  Phimmcr,  126  Cal.  107, 
58  Pac.  447. 

Subdivision  (2)  is  similar  to  Civil  Code  Section  3112,  save  for  the 
words  "by  or  on  behalf  of  the  holder." 

Subdivision  (3)  is  substantiallj'  similar  to  Civil  Code  Section  3113, 
although  the  last  sentence  with  reference  to  a  partial  assignment  is 
new  law. 

Subdivision  (4)  is  new  statutory  lavr,  although  perhaps  the  Cali- 
fornia case  law  is  in  accord.  See  Adolph  Raniish  Inc.  v.  Woodruff,  2 
Cal.  (2d)  190,  40  Pac.  (2d)  509. 

See  17  McKinney's  Digest,  Negotiable  Intsruments,  Sections  47,  48, 
and  50. 

3-203.     Wrong  or  Misspelled  Name 

Applicable  California  Statutes 
Civil  Code  Section  3124. 

This  section  is  similar  to  Civil  Code  Section  3124  except  that  under 
U.C.C.  a  transferee  for  value  has  the  right  to  compile  both  correct  and 
incorrect  signatures. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  48. 

3-204.     Special  Indorsement ;  Blank  Indorsement 

Aiiplicablc  California  Statutes 

Civil  Code  Sections  3090(5),  3114,  3115,  3116,  3117,  3118,  3120,  and  3121. 

Subdivision  (1)  is  similar  to  Civil  Code  Section  3115.  The  provisions 
of  Civil  Code  Section  3121  to  the  effect  that  where  there  is  bearer 
paper  specifically  indorsed  it  may  be  negotiated  only  by  deliver}^  are 
repealed  by  the  last  sentence  of  subdivision  (1).  Under  U.C.C.  the 
nature  of  the  last  indorsement  controls. 

Subdivision  (2)  is  similar  to  Civil  Code  Section  3115,  save  for 
the  addition  of  the  words  "alone  until  specially  indorsed  or  indorsed 
for  collection."  See  Kinqshnry  v.  Whiiacrc,  1  Cal.  App.  (2d)  100,  36 
Pac.  (2d)  241;  Curtis  v."  T\7/.s(  m,  96  Cal.  App.  604,  274  Pac.  607. 
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Subdivision  (3)  is  similar  to  Civil  Code  Section  3116. 

The  terms  "conditional  indorsement"  and  "qualified  indorsement," 
appearing  in  Civil  Code  Sections  3119  and  3120  are  deleted. 

See  17  at  McKinney's  Digest,  Negotiable  Instruments,  Sections  48, 
52-54,  99. 

3-205.     Restrictive  Indorsements 

Applicable  California  Statutes 

Civil  Code  Sections  3117  and  3120. 

Subdivision  (a)  is  new.  However,  the  comments  to  the  section  indi- 
cate that  it  is  the  purpose  of  the  section  to  include  in  its  definition 
that  variety  of  indorsement  described  in  Civil  Code  Section  3120  (con- 
ditional indorsements). 

Subdivision  (b)  is  similar  to  Civil  Code  Section  3117(1)  and  (2) 
except  that  the  Civil  Code  is  limited  to  "negotiation"  while  U.C.C. 
speaks  of  "transfer." 

Subdivision  (c)  is  similar  to  Civil  Code  Section  3117(2)  except 
that  U.C.C.  is  more  limited  since  it  applies  only  to  "deposit  or  col- 
lection. ' ' 

Subdivision   (d)  is  similar  to  Civil  Code  Section  3117(3). 

3-206.     Effect  of  Restrictive  Indorsement 

Applicable  California  Statutes 

Civil  Code  Sections  3117,  3118,  3120,  and  3128. 

Subdivision  (1)  is  contra  to  Civil  Code  Section  3117(1).  Under 
U.C.C.  an  indorsement  purporting  to  prohibit  further  transfer  is  with- 
out effect.  The  Civil  Code  prohibits  such  further  transfer. 

Subdivision  (2)  is  apparently  contra  to  California  law.  U.C.C.  per- 
mits an  intermediary  bank  or  a  payor  bank  which  is  not  a  depositary 
bank  to  disregard  any  restrictive  indorsement  except  that  of  the  bank 's 
immediate  transferor.  Under  California  law  it  appears  that  any  sub- 
sequent indorser  taking  the  instrument  from  the  indorsee  takes  it  as 
trustee  of  the  real  owner,  and  will  be  liable  to  him  for  the  instrument 
or  its  proceeds  when  collected.  See  Nordin  v.  Eagle  Rock  State  Bank, 
139  Cal.  App.  584,  34  Pac.  (2d)  490. 

Subdivision  (3)  is  contra  to  Civil  Code  Section  3120.  U.C.C.  permits 
a  transferee  under  a  conditional  indorsement  to  become  a  holder  in 
due  course  free  of  the  conditional  indorser 's  claim. 

Subdivision  (4)  reverses  Civil  Code  Section  3120  for  the  same  rea- 
son as  subdivision  (3)  although  in  a  more  limited  way. 

The  section  eliminates  the  provisions  of  Civil  Code  Sections  3118  and 
3128. 

3-207.     Negotiation  Effective  Although  It  May  Be  Rescinded 

Applicable  California  Statutes 

Civil  Code  Sections  3103,  31.33,  and  3140. 

Subdivision  (1)  (a)  is  similar  to  but  somewhat  broader  than  Civil 
Code  Section  3103  in  that  it  includes  negotiations  by  "any  other  per- 
son without  capacity." 

Subdivisions  (l)(b)  and  (1)  (c)  are  similar  to  Civil  Code  Sections 
3133  and  3140  except  that  the  Civil  Code  places  the  burden  on  the 
holder  to  prove  that  he,  in  effect,  is  a  holder  in  due  course  when  it  is 
shown  that  the  title  of  any  person  who  has  negotiated  the  instrument 
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was  defective.  Under  U.C.C.  the  inference  is  that  the  holder  is  a  holder 
in  due  course  and  the  duty  is  on  the  third  party  to  prove  otherwise. 

Actually,  the  California  decisions  have  approached  this  position  with- 
out express  statutorv  provisions.  See  AUenherg  v.  Rapkcn  Co.,  108  Cal. 
App.  99,  291  Pac.  281;  Drukker  v.  Howe  and  II a un  Inv.  Co.,  136  Cal. 
App.  437,  29  Pac.  (2d)  289. 

As  airainst  any  other  holder  than  the  holder  in  due  course  the  reme- 
dies of  subdivision  (2)  are  preserved  from  the  Civil  Code. 

See  17  McKiuney's  Digest,  Negotiable  Instruments,  Section  219. 

3-208.     Reacquisition 

Applicable  California  Statutes 

Civil  Code  Sections  3129,  3131,  and  3202. 

This  section  makes  no  substantial  change  in  the  provisions  of  Sec- 
tions 3129,  3131,  and  3202  of  the  Civil  Code.  U.C.C.  language  "re- 
turned or  reacquired"  is  used  in  place  of  "negotiated  back  to"  as  it 
appears  in  Civil  Code  Section  3131  to  cover  a  case  where  an  indorsee 
returns  an  instrument  without  indorsing  it. 

PART  3 
RIGHTS   OF   A   HOLDER 

3-301.     Rights  of  a  Holder 

Applicable  California  Statutes 
Civil  Code  Section  3132. 

This  section  is  substantial!}"  similar  to  Civil  Code  Section  3132. 

3-302.     Holder  in  Due  Course 

Applicable  California  Statutes 
Civil  Code  Section  31.33. 

Subdivision  (1)  (a)  and  (l)(b)  are  similar  to  Civil  Code  Section 
3133(3). 

Subdivision  (l)(c)  is  similar  to  Civil  Code  Section  3133(2).  The 
California  cases  have  required  that  in  order  to  be  a  holder  in  due  course 
the  instrument  had  to  be  taken  before  maturity.  See  Landreth  v, 
Dncommun,  8  Cal.  (2d)  694,  68  Pac.  (2d)  231,  and  Bliss  v.  California 
Coop.  Producers,  30  Cal.  (2d)  240,  181  Pac.  (2d)  369. 

Subdivision  (2)  appears  to  be  new  law,  but  see  Seaboard  Finance  Co. 
V.  Miles,  102  Cal.  App.  (2d)  526,  227  Pac.  (2d)  892. 

3-303.     Taking  for  Value 

Applicable  California  Statutes 

Civil  Code  Sections  310G,  3107,  3108,  and  3135. 

Subdivision  (a)  is  probably  in  accord  with  present  California  law. 
See  Bank  of  Vkiah  v.  Gibson,  109  Cal.  197,  41  Pac.  1008;  Smith  v.  Arm- 
stroncj,  85  Cal.  App.  624,  260  Pac.  340. 

Subdivision  (b)  is  similar  to  Civil  Code  Section  3106.  See  also  Ex- 
chanqc  Bank  v.  Scholz,  49  Cal.  App.  (2d)  232,  121  Pac.  (2d)  526,  and 
Robb  V.  Cardoza,  127  Cal.  App.  588,  16  Pac.  (2d)  325. 

Subdivision  (c)  is  new  law. 
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3-304.     Notice  to  Purchaser 

Applicable  California  Statutes 

Civil  Code  Sections  3126,  3133,  3134,  3136,  and  3137. 

Subdivision  (1)  (a)  is  narrower  in  its  restriction  on  negotiability 
than  Civil  Code  Section  3133.  See  In  Re  Home  Furniture  Co.,  7  Fed. 
(2d)  299;  and  Goodale  v.  Thorii,  199  Cal.  307,  249  Pac.  11. 

Subdivision  (1)  (b)  is  more  specific  and  less  broad  than  Civil  Code 
Sections  3136  and  3137  with  which  it  is  to  be  compared.  Compare 
C.I.T.  Corp.  V.  Panac,  25  Cal.  (2d)  547,  154  Pac.  (2d)  710,  and  Co7idor 
Corp.  V.  Cunningham,  71  Cal.  App.  (2d)  25,  162  Pac.  (2d)  21. 

Subdivision  (2)  (a)  is  to  be  compared  with  the  Uniform  Fiduciaries 
Act,  Section  6. 

Subdivision  (2)  (b)  is  new  law,  but  compare  Civil  Code  Section  3137. 

Subdivision  (3)  (a)  is  to  be  compared  with  Civil  Code  Section  3133 
(2)  and  is  more  detailed  than  the  Civil  Code.  No  substantial  change  in 
the  California  law.  See  Pacific  Southivest  Trust  &  8av.  Bank  v.  Valley 
Finance  Corp.,  99  Cal.  App.  728,  279  Pac.  222,  and  Landreth  and  Bliss 
cases,  supra. 

Subdivision  (3)(b)  is  contra  to  Civil  Code  Section  3133(2). 

Subdivision  (3)(c)  is  similar  to  but  much  more  specific  than  Civil 
Code  Section  3134.  See  Byckman  v.  Fox  Film  Corp.,  188  Cal.  271,  205 
Pac.  431,  and  8as7ier  v.  Ornsten,  93  Cal.  App.  (2d)  467,  209  Pac. 
(2d)  44. 

Subdivision  (4)  (a)  is  new  statutory  law. 

Subdivision  (4)  (b)  is  in  accord  with  pi'esent  California  law.  See 
Flood  V.  Petry,  165  Cal.  309,  132  Pac.  256. 

Subdivision  (4)  (c)  is  new  statutory  law,  but  see  Com.  Security  Co.  v. 
Modesto  Drug  Co.,  43  Cal.  App.  162,  184  Pac.  964. 

Subdivision  (4)  (d)  is  new  statutory  law.  Compare,  generally,  S^nith 
V.  Armstrong,  85  Cal.  App.  624,  260  Pac.  347,  and  TWA  v.  Bank  of 
America,  46  Cal.  App.  (2d)  708,  116  Pac.  (2d)  791.  See  also  Civil  Code 
Section  3137  and  Popp  v.  Exchange  Bank,  189  Cal.  296,  208  Pac.  113. 

Subdivision  (4)  (e)  is  new  statutory  law. 

Subdivision  (4)  (f )  is  new  statutory  law. 

Subdivision  (5)  is  new  statutory  law. 

Subdivision  (6)  is  new  statutory  law,  but  probably  is  present  Cali- 
fornia law,  see  Goodale  v.  Thorn,  199  Cal.  307,  249  Pac.  11. 

Civil  Code  Section  3136  is  completely  revised,  and  as  may  be  seen 
the  provisions  of  Civil  Code  Section  3133  are  enlarged  to  include  as 
a  holder  in  due  course  one  who  takes  an  accelerated  instrument  or 
demand  instrument  after  demand  if  he  has  no  notice  of  the  acceleration 
or  demand. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  60,  40, 
73,  and  66. 

3-305.    Rights  of  a  Holder  in  Due  Course 

Applicable  California  Statutes 

Civil  Code  Sections  3096,  3097,  and  3138. 

This  section  enumerates  the  co-called  "real  defenses,"  that  is,  those 
available  against  a  holder  in  due  course.  The  defenses  are  much  more 
specific  than  Civil  Code  Section  3138,  with  which  it  is  to  be  compared. 
In  a  sense,  too,  the  U.C.C.  is  broader  than  the  Civil  Code  in  the  uses  of 


74  SENATE  FACT  FIXDIXG   COMMITTEE  OX   JUDICIARY 

tlie  language  "all  claims  to  it  on  the  part  of  any  person,"  rather  than 
' '  prior  parties. ' ' 

For  general  discussion  of  the  rights  of  a  holder  in  due  course  see 
TWA  V.  Bank  of  America,  supra,  and  Goodyear  Tire  and  Rubber  Co.  v. 
Wells  Fargo  Bank  &  Union  Trust  Co.,  1  Cal.  A  pp.  (2d)  G94,  37  Pae. 
(2d)  483. 

One  effect  of  the  section  is  to  cut  off  the  defense  of  nondelivery  of  an 
incomplete  instrument  against  a  holder  in  due  course,  and  thus  to 
change  the  rule  of  Civil  Code  Section  3096. 

Note  that  the  word  "takes"  is  substitiitcd  for  "holds"  in  Civil  Code 
Section  3138  on  the  theory  that  the  holder  should  be  subject  to  defenses 
which  arise  against  him  after  he  has  taken  the  instrument. 

See  17  McKinney's  Digest,  Negotiable  In.struments,  Section  79. 

3-306.     Rights  of  One  Not  Holder  in  Due  Course 

Applicable  California  Statutes 

Civil  Code  Sections  3097,  3109,  3139,  and  3140. 

Subdivisions  (a)  and  (b)  are  similar  to  Civil  Code  Section  3139. 

Subdivision  (c)  is  similar  to  Civil  Code  Sections  3109  and  3097.  See 
Muir  V.  Hamilton,  152  Cal.  634,  93  Pac.  857. 

Subdivision  (d)  is  a  more  detailed  statement  of  the  policy  expressed 
in  Civil  Code  Section  3140.  The  provisions  of  Civil  Code  Section  3109 
regarding  "ascertained  and  li(iuidated  amount"  have  been  deleted. 

The  exception  concerning  restrictive  indorsements  is  new,  but  is 
intended,  according  to  the  comments,  to  achieve  consistency  with  U.C.C. 
Section  3-603  and  related  sections. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  71,  17, 
and  215. 

3-307.     Burden    of    Establishing    Signatures,    Defenses    and    Due 
Course 

Applicalile  Calil'ornia  Statutes 
Civil  Code  Section  3140. 

Subdivision  (1)  (a)  and  (b)  is  new  statutory  law. 

Subdivision  (2)  is  similar  to  the  first  clause  of  Civil  Code  Section 
3140. 

Subdivision  (3)  is  similar  to  Civil  Code  Section  3140.  See  Briscoe 
v.  Guaranty  Mrtg.  Co.^  57  Cal.  App.  492,  207  Pac.  487;  Evans  v.  Marsh 
&  Co.,  116  Cal.  App.  441,  2  Pac.  (2d)  882. 

Subdivision  (4)  is  similar  to  Civil  Code  Section  3140,  and  see  Evans 
V.  Marsh  cG  Co.,  supra,  and  Allenbcrg  v.  Eapken  &  Co.,  108  Cal.  App. 
99,  291  Pac.  281. 

See  17  McKinnej^'s  Digest,  Negotiable  Instruments,  Section  60. 

PART  4 

LIABILITY   OF   PARTIES 

3-401.     Signature 

.Vpplicjiliie  California  Statute.s 
Civil  Code  Section  .3099. 

This  section  is  sn])stantial1v  the  same  as  Section  3099  ol'  \\\o  Civil 
Code.  See  Vrali  v.  H <>},}>< r,  12  Cal.  Ai)p.  (2(1)  291,  55  Pac.  (2d)  517; 
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Pennington  v.  Baehr,  48  Cal.  565;  Bank  of  Lassen  County  v.  Sherer, 
108  Cal.  513,  41  Pac.  415. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  15. 

3-402.     Signature  in  Ambiguous  Capacity 

Applicable  California  Statutes 

Civil  Code  Sections  3098(6)  and  3144. 

This  section  is  substantially  the  same  as  Sections  3098(6)  and  3144 
of  the  Civil  Code. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  20,  21, 
and  94. 

3-403.     Signature  by  Authorized  Representative 

Applicable  California  Statutes 

Civil  Code  Sections  3100,  3101,  and  3102. 

Subdivision  (1)  is  substantially  the  same  as  Civil  Code  Section  3100. 
Cignetti  v.  American  Trust  Co.,  139  Cal.  App.  (2d)  744,  294  Pac.  (2d) 
490;  Volandri  v.  HloMl,  170  A.C.A.  757,  339  Pac.  (2d)  218. 

Subdivision  (2)  (a)  and  (b)  is  substantially  the  same  as  Civil  Code 
Section  3101. 

Subdivision  (3)  relating  to  officers  of  organizations  appears  to  re- 
verse such  early  California  cases  as  CJiamherlin  v.  Pacific  Wool-Growing 
Co.,  54  Cal.  .103 ;  i?o&so7i  v.  Hassett,  76  Cal.  203,  18  Pac.  320. 

U.C.C.  omits  the  provisions  of  Civil  Codg  Section  3102  regarding 
signature  by  procuration. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  16. 

3-404.     Unauthorized  Signatures 

Applicable  California  Statutes 
Civil  Code  Section  3104. 

The  first  portion  of  subdivision  (1)  is  similar  to  Civil  Code  Section 
3104.  The  provision  regarding  ratification  is  new  law.  California  prob- 
ably by  judicial  decision  would  agree  -with  the  provision  of  subdivision 
(1)  regarding  the  "precluded"  party.  First  Nat.  Bank  v.  Chamhers, 
131  Cal.  App.  (2d)  Supp.  882,  280  Pac.  (2d)  551.  It  is  not  clear 
whether  subdivision  (2)  would  change  existing  California  law.  There 
is  no  statute  on  the  point,  but  the  inference  from  California  Bank  v. 
Sayre,  85  Cal.  102,  24  Pac.  713  (before  the  Negotiable  Instruments 
Law),  is  that  there  can  be  ratification.  See  also  Atwell  v.  Mercantile 
Trust  Co.,  95  Cal.  App.  338,  272  Pac.  799. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  41. 

3-405.     Imposters ;  Signature  in  Name  of  Payee 

Applicable  California  Statutes 
Civil  Code  Section  .3090(3). 

Subdivision  (1)  (a)  is  new  law. 

Subdivision  (l)(b)  is  similar  in  effect  to  Civil  Code  Section  3090(3). 
See  Rancho  San  Carlos  Inc.  v.  Bank  of  Italy,  123  Cal.  App.  291,  11 
Pac.  (2d)  424. 

Subdivision  (l)(c)  is  new  statutory  law,  but  is  probably  within  the 
theory  of  cases  such  as  U.S.  v.  Bank  of  America,  47  Fed.  Supp.  279 ; 
Union  Bank  d-  Trust  Co.  v.  Security  1st  Nat.  Bank,  8  Cal.  (2d)  303, 
65  Pac.  (2d)  355;  Goodyear  Tire  &  Rubber  Co.  v.  Wells  Fargo  Bank  & 
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Union  T.  Co.,  1  Cal.  App.  (2d)  694,  37  Pac.  (2d)  483.  The  comments 
suggest  that  this  section  is  an  extension  of  Civil  Code  Section  3090(3) 
to  cover  padded  payroll  cases,  i.e.,  loss  falls  on  the  employer  rather 
than  the  holder  or  drawee  since  presumably  by  careful  selection  of 
emploj'ees  or  fidelity  insurance  he  can  protect  himself. 

3-406.     Negligence    Contributing   to   Alteration   or   Unauthorized 
Signature 

This  section  is  new  statutory  law. 
3-407.     Alteration 

Applicable  California  Statutes 

Civil  Code  Section.s  3095,  309G,  320"),  and  3206. 

Subdivision  (l)(a)  is  similar  to  but  somewhat  broader  than  Civil 
Code  Section  3206.  As  to  what  is  a  material  alteration  see  Felton  v. 
San  Jacinto  Lumber  Co.,  113  Cal.  21,  45  Pac.  12,  and  American  Trust 
Co.  V.  Greuner,  13  Cal.  App.  (2d)  279,  56  Pac.  (2d)  967. 

Subdivision  (2)  (a)  is  similar  to  Civil  Code  Section  3205,  but  note 
that  in  order  to  effect  the  discharge  the  alteration  must  be  done  fraudu- 
lently. Compare  Pelton  case,  supra,  Johannscn  v.  Klipstein,  104  Cal. 
App.  128,  284  Pac.  1047;  Adolph  Bamiah  Inc.  v.  Woodruff,  2  Cal.  (2d) 
190,  40  Pac.  509;  American  Trust  Co.  v.  Greuner,  supra. 

Subdivision  (2)(b)  is  similar  to  Civil  Code  Section  3205.  The  Cali- 
fornia law  is  in  accord,  see  Pelton  v.  San  Jacinto  Lumber  Co.,  supra. 

Subdivision  (3)  is  similar  to  Civil  Code  Sections  3095  and  3205. 
Phillips  V.  Reid,  3  Cal.  App.  (2d)  304,  39  Pac.  (2d)  512. 

The  effect  of  the  section  is  to  reverse  the  rule  of  Civil  Code  Section 
3096  that  there  cannot  be  a  holder  in  due  course  of  an  instrument  that 
is  not  delivered  and  completed. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  145,  19 
and  17. 

3--408.     Consideration 

Applical)le  California  Statutes 

Civil  Code  Sections  310.'>,  3106,  and  3109. 

This  section  is  similar  to  Civil  Code  Section  3109.  Both  expressions 
"value"  and  "consideration"  are  used  in  Civil  Code  Section  3109,  but 
in  U.C.C.  "consideration"  is  the  sole  expression  and  is  distinguished 
from  "value."  California  has  held  that  a  pre-existing  debt  is  sufficient 
consideration  for  the  execution  or  transfer  of  a  negotiable  instrument. 
Fowles  V.  National  Bank,  167  Cal.  653,  140  Pac.  271;  Silherschmidt  v. 
Moran,  79  Cal.  App.  533,  250  Pac.  205. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  27 
and  28. 

3-409.     Draft  Not  An  Assignment 

.\pplicahle  California  StJitutes 

Civil  Code  Sections  3208  and  .3265e. 

Subdivision  (1)  incorporates  into  one  section  the  provisions  of  Civil 
Code  Sections  3208  and  3265e.  Gvgqcnhimc  &  Co.  v.  Lamantia,  207 
Cal.  96,  276  Pac.  995. 
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Subdivision  (2)  is  new. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  147. 

3-410.    Definition  and  Operation  of  Acceptance 

Applicable  California  Statutes 

Civil  Code  Sections  3213  to  3219,  incl.,  3242,  3243,  3244,  3251,  and  3266. 

There  is  wholesale  elimination  of  the  sections  on  acceptance  for 
honor.  See  Civil  Code  Sections  3242  to  3251.  There  is  general  similarity 
between  subdivision  (1)  and  Civil  Code  Section  3213.  However,  under 
U.C.C.  the  writing  must  be  on  the  draft  itself  which  would  amend  the 
rule  as  stated  in  Civil  Code  Sections  3215,  3216,  and  3218,  but  compare 
Civil  Code  Section  3214.  The  last  sentence  of  the  subdivision  is  similar 
to  "acceptance"  in  Civil  Code  Section  8266. 

Subdivision  (2)  is  similar  to  Civil  Code  Section  3219. 

Subdivision  (3)  is  similar  to  the  authority  granted  the  holder  of  an 
instrument  under  Civil  Code  Section  3095. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  148,  19. 

3-411.     Certification  of  a  Check 

Applicable  California  Statutes 

Civil  Code  Sections  3265c  and  3265d. 

Subdivision  (1)  is  substantially  similar  to  Civil  Code  Sections  3265c 
and  3265d.  See  Umhsen  v.  Crocker  First  Nat.  Bank,  33  Cal.  (2d)  599, 
203  Pac.  (2d)  752. 

Subdivision  (2)  is  new. 

Subdivision  (3)  is  new. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  158. 

3-412.     Acceptance  Varying  Draft 

Applicable  California  Statutes 

Civil  Code  Sections  3220-3223,  incl. 

Subdivision  (1)  is  similar  to  Civil  Code  Sections  3222  and  3223.  See 
Henry  v.  Jones,  65  Cal.  App.  323,  224  Pac.  104. 

Subdivision  (2)  is  similar  to  Civil  Code  Sections  3221  and  3223. 

Subdivision  (3)  is  similar  to  Civil  Code  Section  3223,  although  under 
U.C.C.  all  those  who  do  not  affirmatively  assent  are  discharged  while 
under  Civil  Code  Section  3223  the  drawer  or  indorser  must  dissent 
after  reasonable  notice  or  he  is  deemed  to  have  assented.  The  provision 
accepting  the  variance  regarding  place  of  payment  is  new. 

U.C.C.  eliminates  use  of  term  "qualified  accf>ptance. " 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  148. 

3-413.    Contract  of  Maker,  Drawer  and  Acceptor 

Applicable  California  Statutes 

Civil  Code  Sections  3141,  3142,  and  3143. 

Subdivision  (1)  is  substantialy  similar  to  but  less  detailed  than 
Ci\'il  Code  Section  3141. 

Subdivision  (2)  is  similar  to  Civil  Code  Section  3142. 

Subdivision  (3)  is  similar  to  Civil  Code  Sections  3142,  3143. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  87,  89, 
and  90. 
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3-414.     Contract  of  Indorser ;  Order  of  Liability 

Applicable  California  Statutes 

Civil  Code  Sections  3119,  3125,  3147,  3148,  and  3149. 

Subdivision  (1)  is  similar  to  Civil  Code  Sections  3147  and  3148.  See 
Kinsel  v.  Ballon,  151  Cal.  754,  91  Pac.  620. 

Subdivision  (2)  is  similar  to  Civil  Code  Section  3149. 

Civil  Code  Section  3125  is  repealed.  Disclaimer  of  liability  by  in- 
dorsement without  recourse  is  said  to  cover  the  situation. 

See  17  McKinney's  Digest,  Negotiable' Instruments,  Section  94. 

3-415.     Contract  of  Accommodation  Party 

Applicable  California  Statutes 

Civil  Code  Sections  3109,  3110,  and  3145. 

Subdivision  (1)  is  a  definitional  rephrasing  of  Civil  Code  Section 
3110  except  that  U.C.C.  eliminates  the  Civil  Code  requirement  that 
the  accommodation  party  sign  the  instrument  "without  receiving  value 
therefor."  See  Holhnany.  Ledford,  170  A.C.A.  574,  339  Pac.  (2d)  150. 

Subdivision  (2)  is  in  accord  with  California  Law.  See  First  Nat. 
Bank  v.  Kinslow,  2  Cal.  App.  (2d)  456,  38  Pac.  (2d)  163. 

Subdivision  (3)  is  probablv  in  accord  Avith  California  law.  See  Brown 
V.  Voh,  90  Cal.  App.  (2d)  793,  204  Pac.  (2d)  110. 

Subdivision  (4)  is  new. 

Subdivision  (5)  is  in  accord  with  California  law.  See  Wcsferji  Hard- 
wood Lhr.  Co.  V.  Superior  Furniture  Mfrs.  Lt.,  18  Cal.  App.  (2d)  287, 
63  Pac.  (2d)  82S;  Williams  v.  Uasshagen,  166  Cal.  386,  137  Pac.  9. 

Civil  Code  Section  3145  is  eliminated. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  91. 

3-416.     Contract  of  Guarantor 

Aiii>lioalile  California  Statutes 

Civil  Code  Sections  1624,  and  2787  to  28.54,  incl. 

As  to  subdivisions  (1)  and  (2)  see  Ohio  Electric  Car  Co.  v.  LcSage, 
182  Cal.  450,  188  Pac.  982. 

Subdivision  (3)  is  new  law. 

As  to  subdivisions  (4)  and  (5)  and  (6),  .see  Civil  Code  Sections  2787 
to  2854,  incl.  Subdivision  (6)  is  in  accord,  to  a  limited  extent,  with 
Civil  Code  Section  2794,  and  compare  Civil  Code  Section  1624. 

3-417.     Warranties  on  Presentment  and  Transfer 

Applical)le  California  Statutes 

Civil  Code  Sections  3146,  3147,  and  31.50. 

Subdivision  (1)  (a)  is  similar  to  but  broader  than  Civil  Code  Sec- 
tion 3146(2).  See  Goodyear  Tire  d-  Rubber  Co.  v.  Wells  Fargo  Batik 
d-  Viiinii  Trust  Co.,  1  Cal.  App.  (2d)  694,  37  Pac.  (2(1)  483. 

Subdivision  (1)  (b)  is  new  statutory  law.  The  connnents  suggest  that 
the  warranty  of  that  section  stems  from  the  common  law  ride  found  in 
Price  V.  Neat,  3  Burr.  1354.  The  exceptions,  which  apply  only  to  holders 
in  due  course,  and  .subsequent  tranferees,  are  new. 

Subdivision  (1)  (c)  is  new.  See  Wells  Farejn  Bank  d'  Union  Tru.'<t 
Co.  v.  Bank  of  Itahf,  214  Cal.  156,  4  Pac.  (2d)  781. 

Subdivision  (2)  changes  Civil  Code  Section  3146  to  extend  tlie  war- 
ranties of  anv  indorser  bevond  the  inimediiite  ti-ansl'eree  in  all  eases. 
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Subdhision  (2)  (a)  is  similiar  to  Civil  Code  Section  3146(2).  The  lan- 
guage of  subdivisions  (2)  (b)  and  (2)  (c)  is  substituted  for  "genuine 
and  what  it  purports  to  be"  in  Civil  Code  Section  3146(1).  Subdivi- 
sion (2)  (e)  is  similar  to  Civil  Code  Section  3146(4). 

Subdivision  (3)  is  new.  See  Hammond  Lhr.  Co.  v.  Kearsley,  36  Cal. 
App.  431,  172  Pac.  404,  and  Quatman  v.  Su%)erior  Court,  64  Cal.  App. 
203,  221  Pac.  666. 

Subdivision  (4)  is  similar  to  Civil  Code  Section  3150.  U.C.C.  applies 
only  to  a  "selling  agent"  while  the  Civil  Code  applies  to  an  "agent 
for  collection."  Under  U.C.C.  if  the  party  discloses  his  agency  he  war- 
rants only  his  good  faith  and  authority. 

3-418.     Finality  of  Payment  or  Acceptance 

Applicable  California  Statutes 
Civil  Code  Section  3143. 

This  section  is  similar  to  Civil  Code  Section  3143.  See  Crocker- 
Woolworth  Nat.  Bank  v.  Nevada  Bank,  139  Cal.  564,  73  Pac.  456. 

3-419.     Conversion  of  Instrument ;  Innocent  Representative 

Applicable  California  Statutes 
Civil  Code  Section  3218. 

Subdivisions  (1)  (a)  and  (b)  alter  the  effect  of  Civil  Code  Section 
3218  in  that  they  define  the  conduct  in  c^uestion  as  conversion,  whereas 
under  the  Civil  Code  it  is  treated  as  accepteince.  The  general  rule  in 
California  is  that  the  true  owner  and  payee  of  a  check  has  a  cause  of 
action  against  a  drawee  bank  for  conversion  of  a  check  which  is  paid 
upon  a  forged  or  unauthorized  indorsement  in  those  situations  where 
the  check  is  payable  to  a  person  known  to  or  identified  by  the  drawer 
and  paid  on  a  forged  indorsement  of  a  stranger  or  unauthorized  in- 
dorsement of  an  agent  of  the  payee.  See  Schweitzer  v.  Bank  of  America, 
42  Cal.  App.  (2d)  536,  109  Pac.  (2d)  441;  Jo7ies  v.  Bank  of  America, 
49  Cal.  App.  (2d)  115,  121  Pac.  (2d)  94.  See  also  the  limitation  of 
Pacific  Coast  Coal  Co.  v.  Lindsay  Cooperative  Citrus  Assn.,  112  Cal. 
App.  207,  296  Pac.  919. 

Subdivision  (c)  is  new  statutory  law  but  is  in  accord  with  California 
law.  See  Schweitzer  and  Jones  cases,  supra. 

Subdivision  (2)  is  new. 

Subdivision  (3)  is  new. 

Subdivision  (4)  is  new.  See  U.C.C.  Sections  3-205  and  3-603. 

PART  5 

PRESENTMENT,   NOTSCE   OF   DISHONOR   AND    PROTEST 

3-501.     When  Presentment,  Notice  of  Dishonor,  and  Protest  Neces- 
sary or  Permissible 

Applicable  California  Statutes 

Civil  Code  Sections  3151,  3170,  3190,  3210,  3224,  3225,  3231,  3232,  -32.38,  3239, 
and  3265b. 

Subdivision  (l)(a)  is  similar  to  Civil  Code  Section  3224  and  retains 
the  substance  of  Civil  Code  Sections  3225  and  3231.  Presentment  and 
notice  of  dishonor  are  not  recjuired  in  cases  of  promissory  notes. 

Subdivision  (1)  (b)  is  similar  to  Civil  Code  Section  3151. 

Subdivision  (1)  (c)  is  an  extension  of  Civil  Code  Section  3265b. 
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Subdivision  (2)  is  similar  to  Civil  Code  Section  3170.  See  Janssen  v. 
Gordon,  35  Cal.  App.  (2d)  410,  96  Pao.  (2d)  152. 

Subdivision  (3)  is  to  be  compared  with  Civil  Code  Section  3210. 
The  provisions  of  Civil  Code  Section  3199  are  combined.  Protest  is 
necessary  only  on  international  bills. 

Subdivision  (4)  changes  the  California  law  as  expressed  in  the 
Janssen  case,  supra. 

3-502.     Unexcused  Delay ;  Discharge 

Applical)lo  California  Statutes 

Civil  Code  Sections  JJOSS,  3151,  3170,  322.5,  3231,  3233,  and  3265b. 

Subdivision  (l)(a)  is  similar  in  effect  to  Civil  Code  Section  3151. 
See  Wills  v.  Booth,  6  Cal.  App.  197,  91  Pac.  759 ;  Merchants  Nat.  Bank 
V.  Bentel,  15  Cal.  App.  170,  113  Pac.  708. 

Subdivision  (1)  (b)  extends  the  rule  of  Civil  Code  Section  3265b. 
See  Grotefend  v.  May,  33  Cal.  App.  321,  165  Pac.  27. 

Subdivision  (2)  is  to  be  compared  with  Civil  Code  Sections  3225 
and  3233. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  105, 
148,  and  55. 

3-503.     Time  of  Presentment 

Applicable  California  Statutes 

Civil  Code  Sections  3152,  3153,  31.56,  3100,  3107,  3225,  3226,  .3227,  .326.5b,  and 
3266b. 

Subdivisions  (l)(a)  to  (e)  are  similar  to  Civil  Code  Sections  3152 
and  3225. 

Subdivision  (2)  generally  is  similar  to  Civil  Code  Section  3266b. 

Subdivisions  (2)  (a)  and  (b)  are  to  be  compared  with  Civil  Code 
Section  3265b  and  seem  to  extend  the  period  in  which  to  present  a 
check.  The  California  cases,  although  recognizing'  that  the  length  of 
time  for  presentation  depends  upon  the  particular  facts,  suggests  a 
much  shorter  period  than  allowed  under  U.C.C.  R.  H.  Hcrrnn  Co.  v. 
Mawly.  5  Cal.  App.  39,  89  Pac.  872.  Clark  v.  Talmadge,  23  Cal.  App. 
(2d)  703,  74  Pac.  (2d)  825. 

Subdivision  (3)  amends  tlie  rule  of  Civil  Code  Sections  3166  and 
3227 

Subdivision  (4)  is  similar  to  Civil  Code  Sections  31 53 f 2)  and  31.56. 
See  Caivc  v.  Foreman,  106  Cal.  App.  636,  289  Pac.  929.  The  provisions 
of  Civil  Code  Section  3156  regarding  the  person  who  has  no  funds  have 
been  eliminated. 

The  U.C.C.  eliminates  the  provisions  of  Civil  Code  Section  3167 
relatin?  to  the  determination  of  the  time  of  payment  by  calculation 
from  the  day  the  time  is  to  run. 

3-504.     Kov/  Presentment  Made 

Applicable  California  Statutes 

Civil  Code  Sections  3153,  3154,  .3158,  31.50,  and  .3226. 

Subdivision  (1)  is  similar  to  Civil  Code  Sections  3153  and  3226. 
althoufjh  the  Civil  Code  sections  contain  more  than  a  definition. 

Subdivision  (2)  (a)  is  more  specific  than,  but  is  to  be  compared  with. 
Civil  Code  Sections  3153  and  3226.  The  section  is  probably  in  accord 
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with  California  law.  See  Caioie  v.  Foreman,  106  Cal.  App.  636,  289 
Pac.  929. 

Subdivision  (2)  (b)  is  similar  to  Civil  Code  Section  3154.  See  People 
V.  Gorham,  20  Cal.  App.  (2d)  406,  66  Pac.  (2d)  1241. 

Subdivisions  (3)  (a)  and  (b)  are  substantially  similar  to  portions 
of  Civil  Code  Sections  3226  and  3158,  but  reverses  the  rule  applicable 
where  two  or  more  drawees  are  not  partners. 

Subdivision  (4)  is  a  more  explicit  statement  applicable  to  banks  of 
the  general  rule  expressed  in  Civil  Code  Section  3154.  See  People  v. 
Gorham,  supra. 

Subdivision  (5)  is  new  law. 

3-505.    Rights  of  Party  to  Whom  Presentment  Is  Made 

Applicable  California  Statutes 

Civil  Code  Sections  3154  and  3155. 

Subdivision  (1)  (a)  changes  Civil  Code  Section  3155  in  that  it  gives 
the  option  to  the  person  to  whom  presentment  is  made  to  demand  ex- 
hibit of  the  instrument,  whereas  under  the  Civil  Code  it  is  mandatory. 
Freudenherg  v.  Lucas,  38  Cal.  App.  95,  175  Pac.  482,  and  Stowell  v. 
Rialto  Irr.  Dist.,  155  Cal.  215,  100  Pac.  248. 

Subdivision  (1)  (b)  is  new  statutory  law. 

Subdivision  (1)  (c)  is  similar  to  Civil  Code  Section  3154.  See  two 
older  cases,  RoMnson  v.  Coady,  1  Labatt's  179;  Montgomery  v.  Tutt, 
11  Cal.  307,  and  see  also  Haher  v.  Brown,  101  Cal.  445,  35  Pac.  1035. 

Subdivision  (1)  (d)  is  similar  to  Civil  Code  Section  3155,  although 
the  right  to  a  receipt  is  new.  See  Stowell  v.  Bialto  Irr.  Dist.,  supra. 

Subdivision  (2)  is  new. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  111,  113. 

3-506.     Time  Allowed  for  Acceptance  or  Payment 

Applicable  California  Statutes 

Civil  Code  Sections  3217  and  3218. 

Subdivision  (1)  uses  the  expression  "close  of  the  next  business  day" 
in  place  of  the  expression  "24  hours"  used  in  Civil  Code  Section  3217, 
as  the  period  allowed  and  also  U.C.C.  covers  the  matter  of  time  for 
acceptance  or  payment,  whereas  Civil  Code  Section  3217  deals  with 
time  for  acceptance.  U.C.C.  allows  a  postponement  of  only  one  addi- 
tional business  day  while  the  Civil  Code  allows  any  postponement  the 
holder  permits. 

Subdivision  (2)  is  to  be  compared  with  the  24  hour  period  referred 
See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  148. 

3-507.    Dishonor;   Holder's   Right   of  Recourse;   Term  Allowing 
Representment 

Applicable  California  Statutes 

Civil  Code  Sections  3164,  3165,  and  3230. 

Subdivisions  (1)  (a)  and  (b)  are  substantially  similar  to  Civil  Code 
Section  3164.  See  Garthwaite  v.  Bank  of  Tulare,  134  Cal.  237,  66  Pac. 
326;  Thompson  v.  Dubois,  215  Cal.  577,  11  Pac.  (2d)  862;  and  Smith 
V.  Hirst,  32  Cal.  App.  507,  163  Pac.  334. 

Subdivision  (2)  is  similar  to  Civil  Code  Section  3165.  Janssen  v. 
Gordon,  35  Cal.  App.  (2d)  410,  96  Pac.  (2d)  152. 

Subdivision  (3)  is  new. 
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Subdivision  (4)  is  new. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  115. 

3-508.     Notice  of  Dishonor 

Applicable  California  Statutes 

Civil  Code  Sections  3171-3189,  inch 

Subdivision  (1)  is  similar  to  Civil  Code  Sections  3171  and  3175. 

Subdivision  (2)  is  to  be  compared  with  and  extends  the  time  pre- 
scribed in  Civil  Code  Sections  3183,  3184,  and  3185.  With  reference  to 
notice  of  dishonor  due  from  a  bank  the  time  is  midniglit  of  the  next 
banking  day,  Avhereas  under  the  Civil  Code  it  is  "the  close  of  business 
hours  on  the  day  following." 

Subdivision  (3)  is  similar  to  Civil  Code  Sections  3176  and  3177.  See 
Frendenherg  v.  Liicas,  and  Thompson  v.  Diihois,  supra.  See  also  Pierce 
V.  Schaclen,  55  Cal.  406. 

Subdivision  (4)  is  similar  to  Civil  Code  Section  3186.  See  Garver  v. 
Doivnie,  33  Cal.  176,  but  see  also  Banlx  of  America  v.  Century  Land  & 
Water  Co.,  19  Cal.  App.  (2d)  197.  65  Pac.  (2d)  110. 

Subdivision  (5)  is  similar  to  Civil  Code  Section  3180. 

Subdivision  (6)  is  similar  to  Civil  Code  Section  3182. 

Subdivision  (7)  is  similar  to  Civil  Code  Section  3179,  except  that 
under  U.C.C.  the  notice  "may"  be  sent  to  the  personal  representative, 
rather  than  that  it  "must"  be  sent.  See  Drexler  v.  McGhjnn,  99  Cal. 
143,  33  Pac.  773. 

Subdivision  (8)  is  similar  to  Civil  Code  Section  3173. 

The  provisions  of  Civil  Code  Sections  3181  and  3187  are  deleted. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  115,  116, 
120. 

3-509.     Protest ;  Noting  for  Protest 

Applicable  California  Statutes 

Civil  Code  Sections  3234,  3235,  3236,  3237,  3239,  and  3241. 

This  section  changes  the  existing  rules  of  the  Civil  Code  in  that  only 
foreign  bills  may  be  protested.  Compare  subdivision  (1)  with  Civil 
Code  Sections  3233.  Under  U.C.C.  a  United  States  consul  or  vice  consul 
may  certify  the  protest.  The  provisions  of  Civil  Code  Section  3237  that 
the  bill  had  to  be  protested  at  the  place  where  dishonored  and  those  of 
Civil  Code  Section  3235(2)  regarding  protest  in  the  presence  of  two 
witnesses,  have  been  eliminated.  See  Gartler  v.  First  Nat.  Bank,  SS  Cal. 
App.  411,  263  Pac.  566. 

Subdivision  (2)  is  similar  to  Civil  Code  Section  3234,  but  eliminates 
the  requirement  that  the  protest  or  a  copy  be  annexed  to  the  instru- 
ment 

Subdivision  (3)  is  new  law. 

Subdivision  (4)  is  to  be  compared  with  and  is  more  explicit  than 
Civil  Code  Section  3236. 

Subdivision  (5)  is  to  be  compared  with  Civil  Code  Section  3236. 
The  provisions  of  Civil  Code  Section  3241  regarding  lost  instruments 
have  been  deleted. 

See  17  ^IcKinuey 's  Digest,  Negotiable  liisliumonts,  Section  146. 

3-510.     Evidence  of  Dishonor  and  Notice  of  Dishonor 

This  siH'tioii  is  new  slatiit<)i-\-  law. 
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3-511.     Waived  or  Excused  Presentment,  Protest  or  Notice  of  Dis- 
honor or  Delay  Therein 

Applicable  California  Statutes 

Civil  Code  Sections  3160   to  3163,  3190  to  3197,  3211,  3228,  3229,  3231,  3232, 
and  3240. 

This  section  combines  a  number  of  separate  sections  of  the  Civil  Code 
without  real  substantive  change. 

Subdivision  (1)  is  a  composite  of  and  similar  to  Civil  Code  Sections 

3162,  3194,  3228,  and  3240.  See  Seeley  v.  Stoltz's  Inc.,  32  Cal.  App.  458, 
163  Pac.  681.  The  language  "not  imputable  to  his  defacement,  mis- 
conduct or  negligence"  has  been  deleted. 

Subdivision  (2)  is  similar  in  tenor  to  Civil  Code  Sections  3160,  3161, 

3163,  3190,  3192,  3193,  3195,  3196,  and  3240.  Subdivisions  (a)  and  (b) 
are  in  accord  with  California  law.  See  White  v.  Standard  Lir.  &  Wreck- 
ing Co.,  29  Cal.  App.  646,  157  Pac.  544;  Foster  v.  Beau  De  Zart,  13  Cal. 
App.  52,  108  Pac.  875.  Subdivision  (c)  is  in  accord  with  California  law. 
See  Calif or7iia  Nat.  Bank  v.  Weldon,  14  Cal.  App.  765,  113  Pac.  334. 

Subdivision  (3)  (a)  is  new  statutory  law  and  apparently  changes  the 
California  law  as  to  insolvency.  See  Boper  v.  Gould,  22  Cal.  App.  114, 
133  Pac.  622 ;  Cristina  v.  Mattenherger,  212  Cal.  670,  300  Pac.  450. 

Subdivision  (3)  (b)  is  in  accord  with  California  law.  See  Freuden- 
herg  v.  Lucas,  38  Cal.  App.  95,  175  Pac.  482,  and  Civil  Code  Section 
3229(3),  but  extends  the  provisions  of  the  latter  section  to  include 
cases  where  payment  or  acceptance  is  refused  on  grounds  other  than 
that  there  has  been  no  proper  presentment. 

Subdivision   (4)   is  similar  to  Civil  Code  Sections  3197  and  3232. 

Subdivision  (5)  is  similar  to  Civil  Code  Section  3192.  See  also  First 
Nat.  Bank  v.  Falkenhan,  94  Cal.  141,  29  Pac.  866. 

Subdivision  (6)  is  similar  to  Civil  Code  Section  3191. 

PART  6 
DISCHARGE 

3-601.     Discharge  of  Parties 

Applicable  California  Statutes 

Civil  Code  Sections  3200,  3201,  and  3202. 

Subdivision  (1)  is  an  index  and  is  new. 

Subdivision  (2)  is  similar  to  Civil  Code  Section  3200. 

Subdivision  (3)  (a)  is  similar  to  Civil  Code  Section  3200(5).  See 
Bailes  v.  Keck,  200  Cal.  697,  254  Pac.  573 ;  Burdlck  v.  Wittich,  46  Cal. 
App.  (2d)  456,  116  Pac.  (2d)  90. 

Subdivision  (3)  (b)  is  new.  The  concept  of  "discharge  of  paper"  as 
distinguished  from  "discharge  of  parties"  is  eliminated. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  134. 

3-602.     Effect  of  Discharge  Against  Holder  in  Due  Course 

This  section  is  new. 

3-603.     Payment  or  Satisfaction 

Applicable  California  Statutes 

Civil  Code  Sections  3132,  3169,  3200,  3202,  3252-3258,  inclusive. 

Subdivision  (1)  contemplates  the  type  of  payment  that  will  work  a 
discharge  of  indebtedness  under  Civil  Code  Sections  3132  and  3200. 
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But  the  provisions  of  Civil  Code  Section  3169  regarding  payment  made 
in  due  course  are  broadened  to  permit  a  discharge  of  a  party  even 
though  payment  is  made  with  knowledge  of  claim  of  third  party  unless 
the  other  party  furnishes  a  bond  or  enjoins  the  payment.  This  latter 
portion  of  the  subdivision  is  new.  Subdivisions  (l)(a)  and  (b)  pro- 
hibiting discharge  as  to  persons  who  acquire  an  instrument  by  theft 
or  through  restrictive  indorsement  are  new.  See  also  U.C.C.  Section 
3-306. 

Subdivision  (2)  is  in  accord  with  the  spirit  of  California  cases  such 
as  Foster  v.  Beau  De  Zart,  13  Cal.  App.  52,  108  Pac.  875,  and  Wright  v. 
Shoenhair,  100  Cal.  App.  163,  280  Pac.  174.  Provisions  of  Civil  Code 
Sections  3252  to  3258  regarding  payment  of  a  draft  "for  honor"  after 
protest  have  been  eliminated,  as  are  the  provisions  of  Civil  Code 
Section  3202. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  134, 
135,  and  171. 

3-604.     Tender  of  Payment 

Applicable  California  Statutes 

Civil  Code  Sections  3129,  3200(3),  3201(2),  3203,  and  3204. 

Subdivision  (1)  is  new  statutory  law,  but  in  accord  with  California 
law.  See  Rottiuan  v.  Hevcner,  54  Cal.  App.  474,  202  Pac.  329.  Compare 
Walsh  V.  Walsh,  42  Cal.  App.  (2d)  293,  108  Pac.  (2d)  768. 

Subdivision  (2)  is  similar  to  Civil  Code  Section  3201(4),  and  see 
Daneri  v.  Gazzola,  139  Cal.  416,  73  Pac.  179. 

Subdivision  (3)  is  similar  to  the  final  clause  of  the  first  sentence  of 
Civil  Code  Section  3151. 

See  23  McKinney's  Digest,  Tender,  Section  4;  17  McKinney's  Digest, 
Negotiable  Instruments,  Sections  134  and  105. 

3-605.     Cancellation  and  Renunciation 

Applicable  California  Statutes 

Civil  Code   Sections  3129,  3200(3),  3201(2),  3203,   and  3204. 

Subdivision  (l)(a)  is  similar  to  Civil  Code  Sections  3129,  3200(3), 
and  3201(2). 

Subdivision  (1)  (b)  is  similar  to  Civil  Code  Section  3203 ;  see  Haume- 
der  V.  Lijisett,  90  Cal.  App.  (2d)  167,  202  Pac.  (2d)  819;  Epstein  v. 
Gradowitz,  76  Cal.  App.  29,  243  Pac.  877;  Burdick  v.  Wittich,  46  Cal. 
App.  (2d)  456,  116  Pac.  (2d)  90. 

Subdivision  (2)  is  new. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  134, 
142,  143. 

3-606.     Impairment  of  Recourse  or  of  Collateral 

Applicable  California  Statutes 

Civil  Code  Sections  3201(3),  3201(5),  and  3201(G). 

This  section  substantially  is  a  restatement  of  the  provisions  of  Civil 
Code  Section  3201,  except  that  the  section  is  not  limited  to  parties 
secondarily  liable. 
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Subdivision  (1)  (a)  is  similar  to  Civil  Code  Section  3201(5).  But 
with  reference  to  an  extension  of  time  this  section  is  similar  to  Civil 
Code  Section  3201(6).  See  Williams  v.  Covillaud,  10  Cal.  419;  Smith  v. 
Pearson,  52  Cal.  339.  The  provisions  with  respect  to  presentment  and 
notice  are  new. 

Subdivision  (1)  (b)  may  alter  the  theory  of  certain  early  California 
decisions  such  as  Smith  v.  Harper,  5  Cal.  329 ;  Carver  v.  Steele,  116  Cal. 
116,  47  Pac.  1007,  but  see  Kinsel  v.  Ballou,  151  Cal.  754,  91  Pac.  620; 
Montgomery  v.  Satjre,  100  Cal.  182,  34  Pac.  646. 

Subdivision  (2)  is  new. 

See  17  McKinney  's  Digest,  Negotiable  Instruments,  Section  142. 

PART  7 
ADVICE   OF   INTERNATIONAL  SIGHT   DRAFT 

3-701.     Letter  of  Advice  of  International  Sight  Draft 
This  section  is  new. 

PART  8 
MISCELLANEOUS 
3-801.     Drafts  in  a  Set 

Applicable  California  Statutes 

Civil  Code  Sections  3259,  3260,  3261,  3263,  and  3264. 

Subdivision  (1)  is  similar  to  Civil  Code  Section  3259. 
Subdivision  (2)  is  similar  to  Civil  Code  Secfions  3260,  3261,  and  3262. 
Subdivision  (3)  in  its  first  sentence  is  similar  to  Civil  Code  Section 
3263.  The  remainder  of  the  subdivision  is  new. 

Subdivision  (4)  is  similar  to  Civil  Code  Section  3264. 

See  17  McKinney 's  Digest,  Negotiable  Instruments,  Sections  146,  148. 

3-802.    Effect  of  Instrument  on  Obligation  for  Which  It  is  Given 

There  is  no  comparable  California  statutory  or  case  law.  However, 
the  sections  of  the  Civil  Code  on  Suretyship  (Sections  2787  to  2854), 
and  particularly  those  dealing  with  exoneration  of  sureties  (Sections 
2819  to  2825),  are  similar.  See  generally  Turner  v.  Fidelity  and  Deposit 
Co.,  187  Cal.  76,  200  Pac.  959 ;  Bank  of  Italy  v.  Symmes,  118  Cal.  App. 
716,  5  Pac.  (2d)  956.  See  also  Mortgage  Guarantee  Co.  v.  Chotiner,  8 
Cal.  (2d)  110,  64  Pac.  (2d)  138;  11  McKinney 's  Digest,  Guaranty, 
Sections  11,  30,  31,  34,  38. 

3-803.     Notice  to  Third  Party 
This  section  is  new. 

3-804.     Lost,  Destroyed  or  Stolen  Instruments 

This  section  is  new,  but  in  accord  with  California  law.  See  Welton  v. 
Adams  &  Co.,  4  Cal.  37 ;  Dollar  v.  International  Banking  Corp.,  13  Cal. 
App.  331,  342,  109  Pac.  499;  Stone  v.  Gray,  10  Cal.  App.  609,  103 
Pac.  155. 

See  15  McKinney 's  Digest,  Lost  Instruments,  Section  4. 
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3-805.     Instruments  Not  Payable  to  Order  or  to  Bearer 

This  section   is  new.   As  to  liability  of  indorser  of  nonneprotiable 

instruments  see  Beer  v.  Clifton,  111  Cal.  51,  43  Pac.  411  ;  Ror/crs  v. 

Schulenhurg,  111  Cal.  281,  43  Pac.  899;  Tllden  v.  Goldy  Machine  Co., 

9  Cal.  App.  9,  98  Pac.  39;  National  Hardivare  Co.  v.  Sherwood,  165 

Cal.  1,  130  Pac.  881. 

See   McKinnev's   Digest,    Negotiable    Instruments,    Sections   78(4), 

97,  101. 


ARTICLE  4 
BANK   DEPOSITS  AND   COLLECTIONS 

PART  1 
GENERAL   PROVISIONS  AND   DEFINITIONS 

4-101.     Short  Title 

This  is  a  new  section. 

4r-102.  Applicability- 
Negotiable  instruments  and  other  forms  of  commercial  papers  are 
controlled  by  the  provisions  of  Article  3,  and  it  is  only  when  there  is 
a  conflict  with  Article  3  that  Article  4  controls.  Investment  securities 
are  controlled  by  the  provisions  of  Article  8  and  when  there  is  a  conflict 
with  Article  3,  Article  8  controls. 

A  conflict  of  laws  rule  is  stated  which  makes  the  collection  liability 
of  the  bank  determined  by  the  law  of  the  place  where  the  bank  or  its 
branch  is  located.  This  is  similar  to  the  rule  of  Restatement,  Conflict  of 
Laws,  Sections  349  and  336. 

4-103.     Variation  by  Agreement;  Measure  of  Damages;  Certain 
Action  Constituting  Ordinary  Care 

Applicable  California  Statutes 
P^inaucial  Code  Section  1019. 

Subdivision  (1)  is  more  restrictive  in  its  scope  than  Financial  Code 
Section  1019,  in  that  there  is  no  restriction  in  the  California  statute 
against  disclaiming  liability  for  lack  of  good  faith.  However,  the  effect 
of  U.C.C.  is  probably  California  law  by  judicial  decision.  See,  for  ex- 
ample, Luckehe  v.  First  Nat.  Bank,  81  Cal.  App.  254,  253  Pac.  337. 

U.C.C.  is  less  restrictive  than  the  California  statute  in  that  the  agree- 
ment may  be  modified  by  other  than  a  writing,  and  may  modify  re- 
lations between  parties  other  than  between  banks  and  another  person. 

Subdivision  (2)  apparently  changes  the  rule  insofar  as  it  applies 
between  parties  who  are  not  members  of  a  clearing  house.  8neider  v. 
Bank  of  Italy,  184  Cal.  595,  194  Pac.  1021 ;  Security  Com.  &  Sav.  Bank 
V.  Southern  Trust  &  Com.  Bank,  74  Cal.  App.  734,  241  Pac.  945 ;  Mer- 
chants Nat.  Bank  v.  Continental  Nat.  Bank,  98  Cal.  App.  523,  277  Pac. 
354. 

The  provisions  of  the  first  part  of  subdivision  (3)  are  new,  but  the 
last  clause  regarding  banking  usage  seems  to  have  been  generally 
adopted  by  the  California  courts.  Luckehe  v.  First  Nat.  Bank,  supra. 

Subdivision  (4)  is  new. 

There  are  no  California  statutes  corresponding  to  subdivision  (5) 
providing  a  special  measure  of  damages  for  banks  in  handling  items. 
The  California  rule  as  expressed  in  Kristie  v.  International  Savings  & 
Exchange  Bank,  17  Cal.  App.  301,  119  Pac.  666,  is  that  the  face  value 
of  the  paper  is  prima  facie  the  measure  of  damages. 

(87) 
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4-104.     Definitions  and  Index  of  Definitions 

Applicable  California  Statutes 

Financial  Code  Sections  102,  1010,  and  1012(b). 

The  only  correlation  found  between  the  Financial  Code  and  U.C.C. 
appears  in  a  comparison  of  subdivision  (g)  with  Financial  Code  1010 
and  of  subdivision  (j)  with  Financial  Code  1012(b). 

The  general  provisions  of  Financial  Code  defining  "bank"  (Finan- 
cial Code  102)  ma}^  be  compared  with  the  definitions  of  the  various 
types  of  banks  appearing  in  subdivision  (2). 

4-105.  "Depositary  Bank";  "Intermediary  Bank";  "Collecting 
Bank";  "Payor  Bank";  "Presenting  Bank";  "Remitting 
Bank" 

As  will  be  seen  from  a  comparison  of  this  section  and  Financial  Code 
Sections  102-105,  and  108-109,  there  is  no  corollary.  The  existing  Cali- 
fornia definitions  describe  the  banks  by  type  of  business  operations, 
while  U.C.C.  deals  with  the  functions  of  the  identifiable  points  in  the 
transfer  of  the  item. 

4^106.     Separate  Ofl&ce  of  a  Bank 

Applicable  California  Statutes 

Financial  Code  Sections  1012  and  1018. 

This  section  is  similar  to  Financial  Code  Sections  1012(c)  and  1018. 
See  4  McKinney's  Digest,  Banks,  Section  155. 

4-107.     Time  of  Receipt  of  Items 

Applicable  California  Statutes 
Financial  Code  Section  1012. 

There  is  no  California  counterpart,  case  or  statutory,  for  the  2  p.m. 
or  later  cutoif  hour. 

Subdivision  (2)  is  similar  to  Financial  Code  Section  1012(a). 

4r-108.    Delays 

Subdivision  (1)  with  reference  to  the  "additional  banking  day"  is 
new. 

Subdivision  (2)  is  largely  a  rephrasing  of  the  California  law  which 
under  all  circumstances  requires  of  banks  the  exercise  of  due  diligence. 
Davis  v.  First  Nat.  Bank,  118  Cal.  600,  50  Pac.  666;  Bell  v.  German 
American  Trust  &  Sav.  Bank,  43  Cal.  App.  402,  185  Pac.  217. 

See  4  McKinney's  Digest,  Banks,  Section  165. 

PART  2 

COLLECTION   OF   ITEMS:   DEPOSITARY   AND 
COLLECTING   BANKS 

4-201.  Presumption  and  Duration  of  Agency  Status  of  Collecting 
Banks  and  Provisional  Status  of  Credits;  Applicability  of 
Article;  Item  Indorsed  "Pay  Any  Bank" 

Applicable  California  Statutes 
Financial  Code  Section  1011. 

The  first  provision  of  subdivision  (1)  is  similar  to  Financial  Code 
Section  1011.  However,  compare  National  Bank  of  New  Zealand  v. 
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Finn,  81  Cal.  App.  317,  253  Pac.  757,  and  Duggan  v.  Hopkins,  147  Cal. 
App.  (2d)  67,  304  Pac.  (2d)  823.  Under  the  present  California  law 
whether  an  item  is  taken  for  collection  depends  upon  the  intention  of 
the  parties  as  shown  by  the  circumstances  of  the  transaction.  See  Powell 
V.  Bank  of  America,  53  Cal.  App.  (2d)  458,  128  Pac.  (2d)  123. 
Subdivision  (2)  is  new  statutory  law. 

4-202.    Responsibility  for  Collection;  When  Action  Seasonable 

Applicable  California  Statutes 

Financial  Code  Sections  1014  and  1016. 

There  is  no  statutory  parallel  with  subdivision  (1)  in  California  law. 
In  California  a  collecting  bank  is  liable  for  its  own  negligence  in  per- 
forming the  acts  mentioned  in  the  subdivision.  See  Davis  v.  First  Nat. 
Bank  of  Fresno,  118  Cal.  600,  50  Pac.  666,  and  Kristie  v.  International 
Savings  and  Exchange  Bank,  17  Cal.  App.  301,  119  Pac.  666.  This 
means  diligence  in  the  taking  of  steps  necessary  in  notifying  parties 
and  protesting  the  instrument,  etc.  First  Nat.  Bank  v.  Jacoby,  137  Cal. 
17,  69  Pac.  690. 

There  is  general  similarity  between  subdivision  (2)  and  Financial 
Code  Section  1014. 

Subdivision  (3)  is  similar  to  Financial  Code  Section  1016,  8.F.  Nat. 
Bank  v.  American  National  Bank,  5  Cal.  App.  408,  90  Pac.  558 ;  Kirhy 
V.  Bank  of  America,  4  Cal.  App.  (2d)  370,  40  Pac.  (2d)  943. 

4-203.     Effect  of  Instructions 

This  section  is  new.  There  are  earlier  cases  which  have  reasoning  that 
is  analogous  to  this  section  to  the  effect  that  a  bank  is  not  liable  for  the 
acts  of  a  correspondent  in  collection  matters,  on  the  theory  that  an 
independent  contractor  rather  than  an  agency  relationship  is  estab- 
lished. 8.F.  National  Bank  v.  American  Nat.  Bank,  5  Cal.  App.  408, 
90  Pac.  558 ;  Smith  v.  Nat.  Bank  of  D.  0.  Mills  &  Co.,  191  Fed.  226. 
Generally,  a  forwarding  bank  is  not  liable  for  the  negligence  of  its  cor- 
respondent bank.  First  Nat.  Bank  of  Ely  v.  Hamaker,  83  Cal.  App.  670, 
257  Pac.  454. 

See  4  McKinney's  Digest,  Banks,  Sections  165,  167. 

4-204.    Methods  of  Sending  and  Presenting;  Sending  Direct  to 
Payor  Bank 

Applicable  California  Statutes 

Financial  Code  Sections  1013  and  1014. 

There  is  substantial  similarity  between  this  section  and  Financial 
Code  Sections  1013  and  1014.  U.C.C.  substitutes  "reasonably  prompt 
method"  for  forwarding  "before  midnight  of  its  next  business  day," 
as  used  in  Financial  Code  Section  1014.  See  in  general  accord  Davis  v. 
First  Nat.  Bank,  118  Cal.  600,  50  Pac.  666. 

Under  U.C.C.  the  item  maj^  be  sent  to  payor  bank,  any  nonpayor 
bank  if  authorized  by  transferor,  or  any  item  other  than  documentary 
drafts  to  any  non-bank  payor,  if  authorized  by  Federal  Reserve  regula- 
tions, clearinghouse  rule,  etc. ;  whereas  under  Financial  Code  Section 
1014  any  item  may  be  sent  to  payor  bank,  any  Federal  Reserve  Bank, 
or  any  other  bank. 

See  4  McKinney's  Digest,  Banks,  Section  166, 
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4-205.     Supplying-  Missing  Indorsement;  No  Notice  From  Prior 
Indorsement 

There  is  no  California  statutory  precedent  for  the  power  given  a 
collecting  bank  in  subdivision  (1)  to  insert  a  missing  indorsement,  but 
it  is  believed  to  be  common  commercial  practice. 

The  provisions  of  subdivision  (2)  freeing  an  intermediary  bank  or 
payor  bank  not  a  depositary  bank  from  any  prior  limited  or  restrictive 
indorsement  other  than  that  of  its  immediate  transferor,  are  new.  Ap- 
parently the  California  law  makes  a  bank  like  any  other  holder  subject 
to  any  restrictions  or  limitations  in  a  prior  indorsement.  Palo  Alto 
Mut.  Bldg.  &  Loan  Assn.  v.  First  Nat.  Bank,  33  Cal.  App.  214,  164 
Pac.  1124;  Walsh  v.  American  Trust  Co.,  7  Cal.  App.  (2d)  654,  47  Pac. 
(2d)  323. 

4^206.     Transfer  Between  Banks 

This  section  is  new,  but  compare  the  limitations  requiring  indorse- 
ment in  Civil  Code  Sections  3113  and  3121. 

4^207.     Warranties  of  Customer  and  Collecting  Bank  on  Transfer 
or  Presentment  of  Items;  Time  for  Claims 

Applicable  California  Statutes 

Civil  Code  Sections  3143,  3145,  3146,  and  3147 

The  California  decisions  discuss  liability  in  this  situation  on  the 
theory  of  negligence  rather  than  warranty.  Davis  v.  First  Nat.  Bank 
of  Fresno,  and  Kirhij  v.  Bank  of  America,  supra.  This  section  applies  to 
banks  the  warranties  which  under  Article  3  apply  to  any  holder  or 
transferor  of  commercial  paper  (U.C.C.  3 — 117).  See  the  comments 
to  that  section. 

A  type  of  liability  approaching  tliat  of  warranty  as  expressed  in 
U.C.C.  has  been  established  in  a  series  of  California  cases  involving  the 
relationship  of  depositor  and  bank.  They  have  almost  uniformly  held 
the  bank  liable  for  its  payment  on  the  theory  that  it  should  know  and 
compare  the  signatures  of  its  depositors.  Basch  v.  Bank  of  America,  22 
Cal.  (2d)  316,  139  Pac.  (2d)  1;  AtweJl  v.  Mercantile  Trust  Co.,  95  Cal. 
App.  338,  272  Pac.  799. 

As  to  the  situation  where  the  drawer  makes  the  cheek  payable  to  a 
fictitious  payee,  the  California  rule  is  that  notwithstanding  an  indorse- 
ment "all  prior  indorsements  guaranteed,"  the  drawee  has  no  claim 
against  the  collecting  bank  on  a  forged  indorsement.  Metropolitan  Life 
Ins.  Co.  V.  S.  F.  Bank,  58  Cal.  App.  (2d)  528,  136  Pae.  (2d)  853. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  94, 
96,98. 

4^208.     Security  Interest  of  Collecting  Bank  in  Items,  Accompany- 
ing Documents  and  Proceeds 

Applicable  California  Statutes 

Civil  Code  Section  .m"4 ;  Financial  Code  Section  1011. 

Under  Fiiumcial  Code  Section  1011  any  credit  allowiNl  ])y  a  bank  is 
provisional  and  subject  to  final  payment. 

Subdivision  (1)  is  similar  to  Civil  Code  Section  3054  creating  a 
banker's  lien.  This  lien  is  really  a  right  of  set-off  wliere  the  customer 
becomes  indebted  to  the  bank  in  the  course  of  business.  Oonsalves  v. 
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Bank  of  America,  16  Cal.  (2d)  169,  105  Pac.  (2d)  118.  The  lien  is 
dependent  upon  possession.  DuBrutz  v.  Bank  of  Visalia,  4  Cal.  App. 
201,  87  Pac.  467.  In  the  event  of  insolvency  of  a  depositor  the  bank 
may  exercise  its  lien  even  though  the  indebtedness  is  not  matured. 
Pendleton  v.  Hellman  Com.  Trust  &  Sav.  Bank,  58  Cal.  App.  448, 
208  Pac.  702;  Barios  v.  Indemnity  Ins.  Co.,  101  Cal.  App.  675,  282 
Pac.  386. 

There  is  no  California  corollary  to  subdivision  (2)  or  to  subdivision 
(3).  See,  generally,  Melander  v.  Western  Nat.  Bank,  21  Cal.  App.  462, 
132  Pac.  265. 

4r-209.     When  Bank  Gives  Value  for  Purposes  of  Holder  in  Due 
Course 

Applicable  California  Statutes 
Civil  Code  Section  3108. 

Although  the  section  has  no  corollary  in  California  as  to  banks,  it 
seems  to  be  in  accord  with  the  intent  of  Civil  Code  Section  3108.  Com- 
pare with  Civil  Code  Section  2888.  See  Hellman  Com.  Trust  &  Sav. 
Bank  v.  Armstrong,  39  Cal.  App.  483,  179  Pac.  432. 

4-210.     Presentment  by  Notice  of  Item  Not  Payable  by,  Through 
or  at  a  Bank ;  Liability  of  Secondary  Parties 

Applicable  California  Statutes 

Civil  Code  Sections  3154  and  3155. 

This  section  is  new  and  in  effect  creates  an  exception  as  to  collecting 
banks  to  the  provisions  of  Civil  Code  Sections  3154  and  3155  regarding 
place  of  presentment  and  exhibition  of  the  instrument. 

4-211.     Media  of  Remittance;  Provisional  and  Final  Settlement  in 
Remittance  Cases 

Applicable  California  Statutes 

Financial  Code  Sections  1013  and  1015. 

U.C.C.  divides  the  settlement  situation  of  a  bank  into  provisional  and 
final  types.  Financial  Code  also  uses  this  language.  U.C.C.  omits 
"money"  as  a  mode  of  acceptance  which  is  permitted  in  Financial  Code 
Section  1015,  includes  check  of  remitting  bank,  which  is  present  law, 
includes  authority  to  charge  an  account  of  remitting  bank,  omits  credit 
on  books  of  Federal  Reserve  Bank,  and  includes  cashier's  or  certified 
checks,  which  is  new. 

Subdivision  (2)  is  similar  to  Financial  Code  Section  1013. 

Subdivision  (3)  is  new  statutory  law,  but  is  similar  in  effect  to  the 
holding  in  Midway  Five  Oil  Co.  v.  Citizens  Nat.  Bank,  25  Cal.  App.  366, 
143  Pac.  800. 

See  4  McKinney's  Digest,  Banks,  Section  163. 

4-212.     Right  of  Charge-Back  or  Refund 

Applicable  California  Statutes 
Financial  Code  Section  1017. 

Subdivision  (1)  is  substantially  similar  to  Financial  Code  Section 
1017,  Anthony  v.  Crocker  First  Nat.  Bank,  95  Cal.  App.  347,  272  Pac. 
767. 

There  are  no  California  corollaries  for  subdivision  (2)  which  is  op- 
tional, or  for  subdivision  (3),  but  the  practice  permitted  under  sub- 
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division  (3)  would  seem  to  be  permitted  under  Financial  Code  Section 
1017. 

The  provisions  of  subdivision  (4),  (5),  and  (6)  are  new,  but  cases 
such  as  Faulkner  v.  Ba)iJx  of  Italy,  69  Cal.  App.  370.  231  Pac.  380,  recog- 
nize the  rights  of  charge-back  without  any  special  limitations. 

4-213.     Final  Payment  of  Item  by  Payor  Bank;  When  Provisional 
Debits  and  Credits  Become  Final;  When  Certain  Credits 
Become  Available  for  Withdrawal 
Subdi^dsion  (1)  is  probably  in  accord  with  California  law.  See  Vtah 
Const.  Co.  V.  Western  Pacific  R.R.,  174  Cal.  156,  162  Pac.  631. 

There  are  no  California  corollaries  to  subdivisions  (2),  (3),  (4), 
and  (5). 

4-214.     Insolvency  and  Preference 

There  is  no  California  corollary  to  this  section.  Financial  Code  Sec- 
tion 1016  provides  that  one  bank  shall  not  be  liable  for  loss  occasioned 
by  the  insolvencv  of  another  bank,  and  Phima.'<  Co.  Bank  v.  Bank  of 
Rideout,  Smith  &  Co.,  165  Cal.  126,  131  Pac.  360,  holds  that  as  between 
a  depositor  and  another  bank  holding  a  check  endorsed  in  blank,  the 
depositary  bank  being  insolvent,  the  other  bank  rather  than  the  de- 
positor prevails. 

There  is  language  in  the  Plumas  Bank  case  which  is  similar  to  the 
tenor  of  U.C.C.  4-214.  The  receipt  of  deposits  by  an  insolvent  bank  has 
been  made  a  crime  in  California.  See  Financial  Code  Section  3367. 

See  also  S.F.  Xat.  Bank  v.  American  Xat.  Bank,  5  Cal.  App.  408,  90 
Pac.  558. 

See  4  McKinney's  Digest,  Banks,  Sections  165,and  167. 

PART  3 

COLLECTION   OF    ITEMS:    PAYOR   BANKS 

4-301.     Deferred   Posting;   Recovery   of   Payment  by  Return  of 
Items ;  Time  of  Dishonor 

Applicable  California  Stiitutos 
Financial  Code  Section  1013. 

Subdivisions  (1)  and  (2)  are  similar  to  Financial  Code  Section  1013. 
U.C.C.  use  of  term  "midnight  deadline"  (U.C.C.  4-104)  is  the  same  as 
the  time  specified  in  the  Financial  Code. 

The  situation  of  subdivision  (3)  is  referred  to  in  Financial  Code  Sec- 
tion 1013,  but  the  time  of  dishonor  under  U.C.C.  is  time  when  the  item 
is  returned  or  notice  is  sent,  while  under  the  Financial  Code  the  time  is 
the  day  the  item  or  notice  is  dispatched. 

Subdivision  (4)  is  new. 

See  4  McKinney's  Digest,  Banks,  Section  158. 

4r-302.     Payor  Bank's  Responsibility  for  Late  Return  of  Item 

Applicable  California  Statutes 
Financial  Code  Section  1013. 

This  section  is  a  companion  to  U.C.C.  4—301  and  has  no  California 
statutory  counterpart,  but  see  Kristc  v.  Intcrnat.  Sav.  d:  Exch.  Bank, 
17  Cal.  App.  301,  119  Pac.  666. 
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4-303.  When  Items  Subject  to  Notice,  Stop-Order,  Legal  Process 
or  Set-ofF;  Order  in  Which  Items  May  Be  Charged  or 
Certified 

The  problem  of  priority  between  the  bank  in  accepting  an  item  and 
processes  upon  the  bank  such  as  stop  orders,  attachments,  executions, 
etc.,  has  been  considered  in  California  cases  although  there  is  apparently 
no  California  statute  on  the  point.  U.C.C.  gives  priority  to  the  process 
until  the  bank  accepts,  posts  or  pays  the  item.  A  similar  concept  is 
suggested  by  the  California  court  in  Rosen  v.  Rosen,  17  Cal.  App.  (2d) 
601,  62  Pac.  (2d)  384. 

The  California  rule  as  stated  in  Utah  Const.  Co.  v.  Western  Pacific 
R.R.  Co.,  174  Cal.  156,  162  Pac.  631,  and  Briviesca  v.  Coronado,  19  Cal. 
(2d)  244,  120  Pac.  (2d)  649,  is  that  mere  deposit  of  a  check  by  cus- 
tomer in  a  bank  constitutes  final  payment  if  the  depositor  receives 
credit  in  his  account. 

PART  4 

RELATIONSHIP   BETWEEN   PAYOR   BANK  AND 
ITS   CUSTOMER 

4-401.    When  Bank  May  Charge  Customer's  Account 

Subdivision  (1)  has  no  California  corollary,  but  there  are  several 
California  cases  which  recognize  the  practice  of  charging  against  cus- 
tomer's accounts  even  to  the  extent  of  creating  an  overdraft.  County 
Bank  of  San  Luis  Obispo  v.  Greenherg,  127  Cgl.  26,  59  Pac.  139 ;  Bank 
of  America  v.  Universal  Fin.  Co.,  131  Cal.  App.  116,  21  Pac.  (2d)  147. 

Subdivision  (2)  is  in  accord  with  California  law.  In  Calfornia  a 
bank  may  recover  even  from  an  innocent  holder  excess  funds  paid  over 
the  true  amount  of  a  check  which  has  been  altered.  Redington  v.  Woods, 
45  Cal.  406. 

Subdivision  (2)  (a)  follows  the  rule  of  Civil  Code  Section  3205.  See 
Glassell  Dev.  Co.  v.  Citizens  Bank,  191  Cal.  375,  216  Pac.  1012. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  19,  145. 

4-402.    Bank's  Liability  to  Customer  for  Dishonor 

Applicable  California  Statutes 
Civil  Code  Section  3320. 

The  first  portion  of  this  section  is  in  substantial  accord  with  Civil 
Code  Section  3320.  See  Allen  v.  Bank  of  America,  58  Cal.  App.  (2d) 
124,  136  Pac.  (2d)  345. 

The  second  portion  of  this  section  is  contrary  to  and  would  amend 
the  California  rule  that  damages  in  such  a  case  cannot  include  loss 
suffered  from  arrest  or  prosecution  of  a  customer  on  the  theory  that 
such  loss  is  not  the  proximate  result  of  the  failure  to  pay  the  check. 
Hartford  v.  All  Night  &  Day  Bank,  170  Cal.  538,  150  Pac.  356  ;  Bearden 
V.  Bank  of  Italy,  57  Cal.  App.  377,  207  Pac.  270. 

4-403.  Customer's  Right  to  Stop  Payment;  Burden  of  Proof  of 
Loss 

Applicable  California  Statutes 

Financial  Code  Sections  990-995,  incl. 

This  section  makes  a  substantial  change  in  the  California  law  re- 
garding stop  payment  orders. 
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The  California  law  as  to  the  timing  of  the  stop  payment  order  is 
changed  by  U.C.C.  in  that  U.C.C.  requires  that  the  bank  be  given  "a 
reasonable  opportunity"  to  act  on  it  prior  to  action,  whereas  under 
Financial  Code  Section  990  it  need  be  delivered  only  "before  the  check 
is  certified  or  paid." 

Under  Financial  Code  Section  990  the  stop  payment  order  must  be 
delivered  to  the  particular  office  on  which  the  check  is  drawn.  Under 
U.C.C.  the  stop  payment  order  need  be  given  only  in  a  reasonable 
manner  to  give  the  bank  opportunity  to  act. 

Under  subdivision  (2)  an  oral  stop  payment  order  is  valid  for  a 
limited  time,  whereas  under  Financial  Code  Section  990  a  stoj?  paj'- 
ment  order  must  be  Avritten. 

Subdivision  (2)  as  to  the  duration  of  a  written  stop  payment  order 
is  similar  to  but  shorter  tlian  Financial  Code  Sections  994  and  995, 
which  provides  for  termination  after  the  lapse  of  30  days  from  a  notice 
which  may  be  issued  after  six  months. 

There  is  no  California  statutory  counterpart  to  subdivision  (3). 
There  is  no  California  rule  giving  damages  "per  se"  on  stop  payment 
orders.  But  see  Hiroshima  v.  Bank  of  Italy,  78  Cal.  Apj).  362,  248  Pac. 
947,  where  the  bank  was  not  permitted  to  decline  liability  in  advance, 
and  from  a  pleading  standpoint,  plaintiff  was  not  required  to  allege 
that  he  was  damaged  or  how  he  was  damaged. 

See  4  McKiuney's  Digest,  Banks,  Section  130. 

4-404.     Bank  Not  Obligated  to  Pay  Check  More  Than  Six  Months 
Old 

Applicable  California  Statutes 
Financial  Code  Section  950. 

This  section  is  substantially  similar  to  Financial  Code  Section  950. 
However,  Financial  Code  Section  950  specifically  excepts  certified 
checlcs.  See  also  Civil  Code  Section  3265a. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  155. 

4^405.     Death  or  Incompetence  of  Customer 

This  section  changes  the  California  law  which,  apparently,  is  that 
the  death  of  a  depositor  revokes  the  check  on  the  theory  that  a  check 
is  a  direction  by  a  creditor  to  a  debtor  regarding  funds  Avith  a  debtor 
and  is  invalid  until  the  bank  accepts  or  certifies  the  check.  Sneidcr  v. 
Bank  of  Italy,  184  Cal.  595,  194  Pac.  1021;  Gasquet  v.  Pcchin,  143  Cal. 
515,  77  Pac.  481.  After  knowledge  comes  to  the  bank  of  the  death  the 
check  is  invalid.  It  has  been  held  that  a  savings  bank  is  not  liable  for 
payment  of  a  deposit  pursuant  to  order  of  depositor  after  his  deatli. 
and  without  knowledge  of  his  death.  Poddock  v.  Aiujlo  California  Trust 
Co.,  107  Cal.  App.  430,  290  Pac.  550.  Apparently  payment  by  a  bank 
before  knowledge  of  death  is  valid.  See  Nassano  v.  Tuolumne  County 
Bank,  20  Cal.  App.  603,  130  Pac.  29. 

Subdivi.sion  (2)  is  new. 

4-406.     Customer's   Duty  to   Discover   and  Report   Unauthorized 

Signature  or  Alteration 
The  cumulative  effect  of  this  section  is  to  r(M|iiiri'  reasonable  diligence 
on  the  part  of  the  bank's  customers  in  exniniiiiiig  iho  paid  items,  state- 
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ments,  etc.,  and  to  discover  and  report  discrepancies.  It  also  establishes 
arbitrary  time  limits  within  which  the  customer  must  make  claim.  These 
latter  provisions  regarding  the  time  limits  are  new. 

California  cases  have  uniformly  required  a  depositor  to  use  reasonable 
diligence  in  examining  returned  checks,  bank  statements,  bankbooks, 
etc.,  to  ascertain  the  presence  of  errors.  Janin  v.  London  &  S.  F.  Bank, 
92  Cal.  14,  27  Pac.  1100 ;  Union  Tool  Co.  v.  Farmers  &  Merchants  Bank, 
192  Cal.  40,  218  Pac.  424.  Subdivision  (1)  appears  to  be  in  accord  with 
this. 

Subdivision  (2)  is  in  accord  with  the  California  cases  which  have 
found  an  estoppel  or  negligence  of  a  customer  in  similar  situations. 
Rancho  San  Carlos  v.  Bank  of  Italy,  123  Cal.  App.  291,  11  Pac.  (2d) 
424;  Edgington  v.  Security  First  Nat.  Bank,  78  Cal.  App.  (2d)  849, 
179  Pac.  (2d)  640.  Note,  however,  that  U.C.C.  requires  the  bank  to 
establish  an  actual  loss. 

Subdivision  (3)  is  in  accord  with  California  law.  See  Basch  v.  Bank 
of  America,  22  Cal.  (2d)  316,  139  Pac.  (2d)  1. 

Subdivisions  (4)  and  (5)  are  new. 

The  California  statutes  of  limitation  with  reference  to  checks  appear 
in  Code  of  Civil  Procedure  Section  335  and  following.  See  particularly 
Code  of  Civil  Procedure  Section  340(3).  They  would  be  modified  by 
subdivision  (4). 

4-407.     Payor  Bank's  Right  to  Subrogation  on  Improper  Payment 

This  section  is  new.  As  to  subrogation  rights  of  holders  of  instru- 
ments, generally,  see  Civil  Code  Sections  3202  and  3256. 

PART  5 

COLLECTION   OF   DOCUMENTARY  DRAFTS 

4-501.  Handling  of  Documentary  Drafts;  Duty  to  Send  for  Pre- 
I  sentment  and  to  Notify  Customer  of  Dishonor 

No  applicable  California  Statute. 

This  section  is  new.  See  Kriste  v.  International  Sav.  Bank,  17  Cal. 
App.  301,  119  Pac.  666;  also,  cases  collected  under  Sections  1010  to 
1019  Financial  Code  Annotated.  It  is  believed  these  sections  state 
present  California  bank  practices. 

4-502.     Presentment  of  "On  Arrival"  Drafts 

This  section  is  new. 

4^503.  Responsibility  of  Presenting  Bank  for  Documents  and 
Goods;  Report  of  Reasons  for  Dishonor;  Referee  in  Case 
of  Need 

Applicable  California  Statute 
Civil  Code  Section  3212. 

Subdivision  (a)  is  similar  in  contemplation  to  Civil  Code  Section 
2130e  with  reference  to  bills  of  lading. 

Subdivision  (b)  is  similar  to  Civil  Code  Section  3212. 

4-504.  Privilege  of  Presenting  Bank  to  Deal  With  Goods ;  Security 
Interest  for  Expenses 

This  section  is  new. 


ARTICLE  5 
LETTERS   OF   CREDIT 

No  attempt  is  made  at  a  section  by  section  analysis  of  Article  5. 
There  is  relatively  little  California  law  on  the  subject  of  letters  of 
credit.  The  California  statutes  on  the  matter  appear  in  Civil  Code 
Sections  2858  to  2866.  Only  two  older  cases  have  been  found  which 
deal  with  letters  of  credit,  namely  London  &  8.  F.  Bank  v.  Parrott, 
125  Cal.  472,  58  Pac.  164,  and  Lefargue  v.  Harrison,  70  Cal.  380,  9  Pac. 
259.  These  cases  and  the  Civil  Code  describe  a  letter  of  credit  as  cre- 
ating guaranty  relationship  which  viay  be  either  general  or  special. 
A  brief  discussion  of  letters  of  credit  appears  in  8  California  Juris- 
prudence (2d),  Section  34. 

Article  5,  then,  is  almost  entirely  new. 

Apparently,  banks  and  banking  practice  both  in  California  and  in 
most  states  follow  rules  established  from  time  to  time  by  the  In- 
ternational Chamber  of  Commerce.  The  present  regulations  entitled 
"Uniform  Customs  and  Practice  for  Commercial  Documentary  Credits 
Fixed  by  the  Thirteenth  Congress  of  the  International  Chamber  of 
Commerce,"  are  effective  as  of  January  1,  1952.  Article  5  bears  some 
similarity  to  these  Uniform  Customs. 

The  designation  "credit"  which  appears  in  Section  5-103  may  be 
compared  with  "actual  acceptance"  as  found  in  Civil  Code  Section 
3216. 
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ARTICLE  6 
BULK  TRANSFERS 

INTRODUCTION 

Article  6  will  affect  "transfers"  which  include  certain  mortgages  and 
transfers  of  security  interests  as  well  as  sales.  Accordingly,  the  Cali- 
fornia statutes  involved  will  be  Sections  2955  to  2978  of  the  Civil  Code 
and  Sections  3440,  3440.1  and  3440.5  of  the  Civil  Code. 

Generally,  in  place  of  Civil  Code  Sections  3440  and  3440.1,  U.C.C. 
would  substitute  a  statute  which  is  applicable  where  there  is  any  trans- 
fer not  in  the  ordinary  course  of  business  of  a  major  part  of  the  mate- 
rials, supplies,  merchandise  or  other  inventory  of  a  business.  If  more 
than  half  of  the  transferor's  total  stock  is  transferred,  then  the  statute 
is  operative. 

It  will  thus  be  seen  that  there  would  be  a  substantial  change  in  scope 
effected  in  California  by  adoption  of  U.C.C,  as  well  as  a  very  marked 
difference  in  procedure. 

Likewise  it  appears  that  Article  6  will  cover  only  merchants  and 
manufacturers  and  does  not  include  those  selling  services,  whereas  under 
the  existing  California  Bulk  Sales  Act  (Civil  Code  Section  3440.1), 
businesses  such  as  bakers,  cafe  or  restaurant  owners,  garage  owners, 
machinists,  cleaners  and  dyers  are  included.  Conversely,  it  has  been 
held  that  under  the  existing  California  definitions  of  bulk  sales,  manu- 
facturers are  not  included.  Shasta  Lumler  Co.  v.  McCoy,  85  Cal.  App. 
468,  259  Pac.  965,  and  Phillips  v.  Bijers,  189  Cal.  665,  209  Pac.  557. 
California  has  a  special  statutory  treatment  for  owners  of  wines  and 
brandies  (Civil  Code  Section  3440.1(d)). 

It  will  also  be  noted  that  under  U.C.C.  the  quantitative  test  is  "trans- 
fer in  bulk  ...  of  a  major  part  of  the  materials,  supplies,  merchandise 
or  other  inventory."  Under  Civil  Code  Section  3440.1  the  quantitative 
test  is  sale  of  a  stock  in  trade  in  bulk  "or  a  substantial  part  thereof." 
It  seems  clear,  therefore,  that  from  the  quantitative  standpoint  the 
application  of  U.C.C.  will  be  less  wide.  It  has  been  held,  for  example, 
that  $4,000  out  of  $20,000,  or  $25,000,  is  a  substantial  part.  It  has  also 
been  held  that  under  the  Civil  Code  a  half  interest  is  within  the  statute, 
Schainman  v.  Dean,  24  Fed.  (2d)  475;  Sampson  v.  Boysen,  9,  Cal.  App. 
(2d)  413,  50  Pac.  (2d)  95.  The  term  "major  part"  as  used  in  U.C.C. 
Section  6-102  would  apparently  require  more  than  half. 

In  1951  the  California  Legislature  amended  the  California  Bulk  Sales 
Act  (Civil  Code  Section  3440)  and  the  provisions  of  the  former  act 
were  divided  into  two  sections,  namely,  new  Section  3440  establishing  a 
presumption  of  fraud  in  case  of  every  transfer  of  personal  property 
without  a  change  of  possession,  and  a  new  Section  3440.1  concerning 
sales  of  stock  in  trade  in  bulk. 
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6-101.     Short  Title 

This  is  a  new  section. 

6-102.  "Bulk  Transfer";  Transfers  of  Equipment;  Enterprises 
Subject  to  This  Article;  Bulk  Transfers  Subject  to  This 
Article 

Applicable  California  Statutes 

Civil  Code  Sections  295.5,  2973,  and  3440.1. 

This  section  is  new  law  in  that  it  covers  transfers  of  a  "major  part" 
of  an  inventory  whereas  under  Civil  Code  Section  3440.1  the  transfer 
must  be  of  a  "substantial  part."  See  Sdiainman  v.  Dean,  and  Sampson 
V.  Boy  sen,  supra. 

Civil  Code  Section  3440.1  specifically  includes  mortgages  of  fixtures 
or  store  equipment  of  bakers,  cafe  owners,  etc.,  and  retail  or  wholesale 
merchants,  and  does  not  distinguish  between  new  and  old  debts. 

The  provisions  of  Civil  Code  Section  2955  to  the  effect  that  a  mer- 
chant's stock  in  trade  cannot  be  mortgaged  must  be  borne  in  mind  in 
considering  the  application  of  this  section.  England  v.  Moore  Equip- 
ment Co.,  94  Fed.  Supp.  532. 

Subdivision  (2)  is  new  insofar  as  it  limits  the  application  of  U.C.C. 
to  equipment  transfers  only  when  related  to  inventory  transfers.  Under 
Civil  Code  Section  3440.1  the  equipment  transfer  is  subject  to  the  bulk 
sales  act  even  though  entirely  independent  of  any  transfer  of  inven- 
tory. The  term  ' '  fixtures ' '  has  been  omitted. 

Subdivision  (3)  is  probably  contrary  to  California  law  insofar  as  it 
would  include  manufacturers.  See  Shasta  Lhr.  Co.  v.  McCoy,  85  Cal. 
App.  468,  259  Pac.  965 ;  Phillips  v.  Bycrs,  189  Cal.  665,  209  Pac.  557. 

See  11  McKinney's  Digest,  Fraudulent  Conveyances  and  Transfers, 
Sections  11,  35,  et  seq. 

6-103.     Transfers  Excepted  From  This  Article 

Applicable  California  Statutes 

Civil  Code  Sections  29.55  to  2978  and  3440.1. 

Subdivision  (1)  is  to  be  compared  with  Civil  Code  Sections  2955  to 
2978. 

Subdivision  (2)  is  similar  to  Civil  Code  Section  3440.1(b).  See  also 
Gam  V.  Thorwaldson,  40  Cal.  App.  62,  180  Pac.  9,  and  Metzler  v.  Foster 
Holding  Co.,  5  Cal.  (2d)  278,  54  Pac.  (2d)  447. 

Subdivision  (3)  is  new,  although  compare  Civil  Code  Section 
3440.1(a). 

Subdivision  (4)  is  similar  to  Civil  Code  Section  3440.1(a)  and  see 
Mattcucci  v.  Whelan,  123  Cal.  312,  55  Pac.  990. 

Subdivisions  (5),  (6),  and  (7)  are  entirely  new,  except  insofar  as, 
under  (5)  dissolution  of  the  corporation  proceeds  under  order  of  court. 

Subdivision  (8)  is  identical  with  Civil  Code  Section  3440.1(c).  See 
Nicholdson  v.  Ncshiit,  4  Cal.  App.  585,  88  Pac.  725;  Williamson  v. 
Monroe,  174  Cal.  462,  163  Pac.  662;  Bufkin  v.  Cline,  180  Cal.  381,  181 
Pac.  390. 

6-104.     Schedule  of  Property,  List  of  Creditors 

Api)lical)le  California  Statutes 
Civil  Code  Section  3440.1. 

U.C.C.  beginning  \vi1li  this  section  makes  a  substantial  change  and 
variation  in  California  hulk  sales  procedures.  This  .section  contains  two 
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procedural  requirements,  one  of  which  is  entirely  new.  First,  the  parties 
must  prepare  a  schedule  of  the  property  transferred  sufficient  to  iden- 
tify it.  This  provision  appears  very  similar  to  the  language  of  Civil 
Code  Section  3440.1,  "general  statement  of  the  character  of  the  mer- 
chandise or  property."  The  section  also  requires  the  preparation  and 
preservation  for  a  period  of  six  months  of  a  list  of  transferor 's  existing 
creditors.  This  provision  is  entirely  new  to  California  law.  The  list  must 
be  open  to  inspection  by  creditors  or  filed  (presumably  recorded)  in  a 
public  office.  The  list  must  be  verified  and  includes  liquidated  and 
unliquidated  claims  and  indicates  addresses  and  amounts. 

California,  it  might  be  observed,  together  with  only  two  other  states, 
Connecticut  and  Arizona,  uses  the  public  record  system  of  notice  to 
creditors  in  the  bulk  sales  situation.  Most  of  the  states  require  a  notice, 
personal  or  by  registered  mail,  to  the  creditors  of  the  transferor. 

6-105.     Notice  to  Creditors  > 

Applicable  California  Statutes 
Civil  Code  Section  3440.1. 

Under  this  section  it  is  the  transferee  who  is  to  give  the  notice, 
whereas  under  Civil  Code  Section  3440.1  notice  may  be  given  by  either 
party  to  the  transaction  or  by  both.  U.C.C.  designates  recordation  of 
notice  with  a  minimum  lapse  of  10  days  after  publication.  Civil  Code 
Section  3440.1  provides  a  similar  10-day  period  after  publication. 

6-106.     Application  of  the  Proceeds 

It  should  be  noted  that  this  section  is  designated  an  optional  section. 
There  is  no  California  counterpart.  It  places  upon  the  transferee  the 
duty  of  seeing  that  the  consideration  he  pays  is  applied  on  the  debts 
included  on  the  transferor's  list  on  file  in  writing  within  30  days 
of  mailing  notice.  The  transferee  may  have  to  withhold  unliquidated  or 
disputed  sums  and  may  have  to  make  pro-rata  payments.  There  is  no 
duty  under  Civil  Code  Sections  3440  or  3440.1  to  recognize  any  cred- 
itor. The  California  law  simply  gives  a  form  of  notice  so  that  creditors 
have  a  target  of  time  and  place  upon  which  they  may  levy  their  process. 

6-107.    The  Notice 

Applicable  California  Statutes 
Civil  Code  Section  3440.1. 

This  section  must  be  read  in  conjunction  with  6-105.  The  form  and 
content  of  the  notice  varies  substantially  from  that  required  in  Civil 
Code  Section  3440.1. 

Subdivision  (1)  (a)  is  similar  to  Civil  Code  Section  3440.1. 

The  first  clause  of  subdivision  (1)  (b)  is  similar  to  Civil  Code  Section 
3440.1.  The  second  clause  pertains  to  former  addresses  of  the  transferor 
and  is  new. 

Subdivision  (l)(c)  is  entirely  new,  and  is  important  in  the  U.C.C 
pattern  because  if  the  debts  are  to  be  paid  in  full,  then  the  so-called 
"short"  form  of  notice  may  be  given  which  requires  only  statement 
of  transfer,  names  and  addresses  of  parties  and  former  names  and 
addresses  of  transferor  and  statement  that  debts  are  to  be  paid. 

If  the  debts  are  not  to  be  paid  then  under  subdivision  (2)  several 
additional  items  of  information  must  be  contained  in  the  notice. 
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Subdivision  (3)  is  a  departure  from  the  provisions  of  Civil  Code  Sec- 
tion 3440.1(a)  and  (b)  in  that  it  requires  personal  service  of  notice  on 
the  creditors  or  service  by  registered  mail  in  the  place  of  recordation 
and  publication  as  required  by  the  California  act. 

6-108.     Auction  Sales ;  "Auctioneer" 

Applicable  California  Statutes 
Civil  Code  Section  3440.1. 

Subdivision  (1)  is  similar  to  Civil  Code  Section  3440.1  in  that  the 
California  act  includes  sales  by  auction. 

Subdivision  (2)  is  entirely  new. 

Subdivision  (3)  is  almost  entirely  new,  the  only  similarity  being  that 
the  notice  under  Civil  Code  Section  3440.1  is  a  10-day  notice.  Here, 
again,  however,  U.C.C.  requires  personal  service  of  the  notice  or  service 
by  registered  mail  as  compared  with  the  service  by  recordation  and 
publication  under  tlxe  Civil  Code.  An  optional  provision  comparable  to 
6-106  is  included,  which  again  would  be  entirely  new. 

Subdivision  (4)  bears  a  surface  similarity  to  Civil  Code  Section 
3440.1,  but  the  scope  of  the  damages  under  U.C.C.  is  much  narrower 
than  under  the  Civil  Code. 

6-109.     What  Creditors  Protected;  (Credit  for  Payment  to  Particu- 
lar Creditors) 

Subdivision  (1)  lias  no  California  statutory  counterpart,  but  is  prob- 
ably in  accord  with  the  California  cases.  See  Shelley  v.  Byers,  73  Cal. 
App.  44,  238  Pac.  177.  Compare  Malaquias  v.  Novo,  59  Cal.  App.  (2d) 
225,  138  Pac.  (2d)  729,  which  held  that  unliquidated  tort  claimants 
are  entitled  to  the  protection  of  the  act,  and  the  U.C.C.  comments  sug- 
gest that  this  is  likewise  the  effect  of  this  section. 

Subdivision  (2)  is  new  and  is  optional.  See  U.C.C.  Section  6-106. 

6-110.     Subsequent  Transfers 

This  section  is  new,  but  Range  v.  Wilson,  7  Cal.  App.  577,  95  Pac. 
178,  suggests  that  a  similar  rule  now  exists  in  California. 

6-111.     Limitations  of  Actions 

Applicable  California  Statutes 

Code  of  Civil  Procedure  Section  338(4). 

This  section  is  new  and  is  to  be  compared  with  Code  of  Civil  Pro- 
cedure Section  338(4).  Nevada  Irrigation  Dist.  v.  Jones,  69  Cal.  App. 
(2d)  262,  158  Pac.  (2d)  973;  Pedro  v.  Soares,  18  Cal.  App.  (2d)  600, 
64  Pac.  (2d)  776. 


ARTICLE  7 

WAREHOUSE   RECEIPTS,   BILLS  OF   LADING 
AND   OTHER   DOCUMENTS  OF   TITLE 


PART  1 
GENERAL 


7-101.    Short  Title 
This  section  is  new. 


7-102.     Definitions  and  Index  of  Definitions 

Applicable  California  Statutes 

Civil  Code  Sections  1796,  18.58.04,  and  2132b. 

The  definition  of  "bailee"  is  new.  The  term  "bailee"  is  narrower 
than  the  term  "depositary"  as  used  in  the  Civil  Code,  in  that  it  does 
not  require  actual  possession  of  the  goods. 

The  definitions  of  "consignee"  and  "consignor"  are  similar  to  those 
contained  in  Civil  Code  Section  2132b. 

The  definition  of  "delivery  order"  is  new.  Compare  with  "order" 
as  defined  in  Civil  Code  Section  1858.04. 

The  definition  of  "document"  is  to  be  compared  with  the  definition 
of  Civil  Code  Section  1796. 

The  definition  of  "goods"  is  similar  to  but  broader  than  that  in 
Civil  Code  Section  1858.04. 

The  definition  of  "issuer"  is  new. 

The  definition  of  "warehouseman"  is  the  same  as  that  in  Civil  Code 
Section  1858.04. 

7-103.    Relation  of  Article  to  Treaty,  Statute,  Tariff,  Classification 
or  Regulation 

This  section  is  new. 

7-104.    Negotiable  and  Nonnegotiable  Warehouse  Receipt,  Bill  of 
Lading  or  Other  Documents  of  Title 

Applicable  California  Statutes 

Civil  Code  Sections  1747,  1774,  1858b,  1858.13,  1858.14,  and  2126. 

This  section  is  to  be  compared  with  Civil  Code  Sections  1858b, 
1858.13,  and  1858.14,  with  reference  to  warehouse  receipts;  with  Civil 
Code  Section  2126  and  following,  with  reference  to  bills  of  lading; 
and  with  Civil  Code  Section  1747,  with  reference  to  negotiable  docu- 
ments of  title. 

Generally,  since  under  Section  7-103  the  U.C.C.  is  subject  to  federal 
regulation,  the  form  of  bills  of  lading  used  in  interstate  shipments  now 
controlled  by  the  Interstate  Commerce  Commission  would  be  unaffected 
as  to  intrastate  shipments,  the  technical  requirements  of  Civil  Code 
Section  1858b  would  be  eliminated,  and  thus  a  change  in  California 
law  would  be  effected. 

(101) 
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As  to  warehouse  receipts,  Section  1858b  of  the  Civil  Code  makes 
certain  requirements  with  reference  to  designations  of  nonnegotiable 
receipts.  Under  U.C.C.  Section  7-104,  the  requirements  as  to  designation 
on  nonnegotiable  warehouse  receipts  would  not  be  eliminated,  but  on 
the  other  hand  the  status  of  the  document  itself  as  nonnegotiable  would 
not  be  affected  by  failure  to  comply  with  the  requirements. 

7-105.     Construction  Against  Negative  Implication 

This  section  is  new. 

PART  2 

WAREHOUSE   RECEIPTS:   SPECIAL   PROVISIONS 

7-201.     Who   May   Issue   a   Warehouse   Receipt;    Storage   Under 
Government  Bond 

Applicable  California  Statutes 
Civil  Code  Section  185S.10. 

Subdivision  (1)  is  identical  to  Civil  Code  Section  1858.10. 
Subdivision  (2)  is  new. 

7-202.     Form  of  Warehouse  Receipt;  Essential  Terms;  Optional 
Terms 

Applicable  California  Statutes 

Civil  Code  Sections  1858b  and  1858.11. 

There  is  substantial  similarity  betAveen  this  section  and  Civil  Code 
Section  1858.11.  U.C.C.  adds  a  provision  as  to  the  rate  of  '"handling" 
in  subdivision  (2)  (e)  and  in  subdivision  (2)(i)  a  statement  of  the 
warehouseman  may  include  a  claim  of  security  interest  as  well  as  lien. 

Section  1858b  of  the  Civil  Code  requires  the  receipt  to  state  the 
brands  and  distinguishing  marks,  the  rate  of  storage  per  month  or 
season,  and  in  case  of  grain,  the  kind,  the  number  of  sacks,  and  pounds. 
Presumably,  these  provisions  would  continue  unaffected  by  the  adoption 
of  U.C.C. 

7-203.     Liability  for  Nonreceipt  or  Misdescription 

Applicable  California  Statutes 
Civil  Code  Section  1858.29. 

This  section  is  to  be  compared  with  and  is  substantially  similar  to 
Civil  Code  Section  1858.29. 

7-204.     Duty  of  Care;  Contractual  Limitation  of  Warehouseman's 
Liability 

Applicable  California  Statutes 

Civil  Code  Sections  1840,  1852,  1858e,  1858.12,  and  1858.30. 

The  same  standard  of  reasonable  care  is  required  of  a  warehouseman 
under  both  this  section  and  under  Civil  Code  Section  1858.30.  The  same 
test  is  applied  to  other  depositories  for  hire  bj'  Civil  Code  Section  1852. 
This  degree  of  care  may  be  limited  by  contract  under  subdivision  (2) 
to  a  point,  but  it  may  not  absolve  from  the  liability  contained  in  the 
warehouseman's  tariff,  if  any.  This  is  new.  Under  Civil  Code  Section 
1858.12  the  warehouse  receipt  cannot  impair  the  obligation  to  exercise 
reasonable  care.  The  warehouseman  cannot,  in  California,  contract 
against  his  statutory  liability  to  exercise  due  care.  Morse  v.  Imperial  G. 
&  W.  Co.,  40  Cal.  App.  574,  181  Pae.  815;  Hall  Scott  Motor  Car  Co.  v. 
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Universal  Ins.  Co.,  122  Fed.  (2cl)  531,  and  Dieterle  v.  Bekin,  143  Cal. 
683,  77  Pac.  664.  But  he  may,  as  provided  in  subdivision  (1)  of  tlie 
U.C.C.  limit  the  amount  of  his  liability  unless  a  true  value  is  declared 
at  the  time  of  storage  and  a  higher  rate  is  charged.  McMullin  v.  Lyon 
Fireproof  Storage,  74  Cal.  App.  87,  239  Pac.  422;  Wilson  v.  Crown 
Transfer  Etc.  Co.,  201  Cal.  701,  258  Pac.  596;  George  v.  Bekin  Van  & 
Storage  Co.,  33  Cal.  (2d)  834,  205  Pac.  (2d)  1037.  And  he  may  relieve 
himself  of  certain  forms  of  potential  liability.  Northwestern  Mutual 
Fire  Assn.  v.  Pacific  Wharf  &  Storage  Co.,  187  Cal.  38,  200  Pac.  934; 
Taussig  v.  Bode  &  Haslett,  134  Cal.  260,  66  Pac.  259. 

U.C.C.  probably  would  not  affect  the  provisions  of  Section  1840  of 
the  Civil  Code  wherein  the  warehouseman  is  not  liable  for  an  amount 
above  what  he  knew  or  had  reaason  to  know  the  goods  to  be  worth. 

Subdivision  (3)  is  new  statutory  law,  but  in  accord  with  Home  In- 
surance Co.  V.  Los  Angeles  Warehouse,  16  Cal.  App.  (2d)  737,  61  Pac. 
(2d)  510. 

Subdivision  (4)  is  new. 

7-205.    Title  Under  Warehouse  Receipt  Defeated  in  Certain  Cases 
This  section  is  new. 

7-206.    Termination  of  Storage  at  Warehouseman's  Option 

Applicable  California  Statutes 

Civil  Code  Sections  1837,  1854,  1855,  1857,  1858.18,  1858.56,  and  1858.57. 

Subdivision  (1)  would  repeal  that  portion  of  Civil  Code  Section 
1854  allowing  the  depositary  to  terminate  storage,  upon  reasonable 
notice,  by  substituting  an  agreed  notice  or,  in  its  absence,  a  30-day 
notice. 

Subdivision  (2)  is  an  extension  of  the  right  conferred  on  the  ware- 
houseman by  Civil  Code  Sections  1837  and  1858.57  to  sell  deteriorating 
goods.  It  would  remove  the  limitations  imposed  by  Browning  v.  Biver 
Farms  Co.,  82  Cal.  App.  361,  255  Pac.  548. 

Subdivision  (3)  restricts  the  right  conferred  upon  the  warehouse- 
man under  Civil  Code  Section  1858.57  to  sell  goods  hazardous  to  other 
property  or  persons  and  satisfy  his  lien  therefrom.  Under  U.C.C.  this 
can  be  done  only  where  the  warehouseman  had  no  notice  of  the  quality 
or  conditions  which  made  the  goods  hazardous  at  the  time  of  the  de- 
posit. No  such  restriction  exists  under  the  present  California  law. 

Subdivision  (4)  is  similar  to  Civil  Code  Section  1858.18. 

Subdivision  (5)  is  generally  similar  in  theory  to  Civil  Code  Section 
1858.56. 

The  provisions  of  Civil  Code  Sections  2081  and  2082  regarding  un- 
claimed property  would  be  unaffected  by  this  section. 

7-207.     Goods  Must  Be  Kept  Separate ;  Fungible  Goods 

Applicable  California  Statutes 

Civil  Code  Sections  1858,  1858f,  1858.31,  1858.32,  and  1858.33. 

Subdivision  (1)  combines  the  provisions  of  Civil  Code  Sections 
1858.31,  1858.32,  and  1858.33,  without  substantive  change. 

Subdivision  (2)  is  similar  to  Civil  Code  Sections  1858.32  and  1858.33, 
but  to  the  extent  that  an  innocent  holder  or  transferee  of  a  warehouse 
receipt  gets  a  right  against  and  an  ownership  in  common  of  fungible 
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goods  as  a  result  of  overissue,  the  section  works  a  change  in  the  Cali- 
fornia law  since  under  the  existing  rnle  no  ownership  wonld  be  ac- 
quired in  such  a  situation. 

Civil  Code  Section  1858  expressly  prohibits  overissue,  and  Section 
1858f  makes  such  an  act  a  felony  and  imposes  civil  damage  liability. 

See  24  McKinney  's  Digest,  Warehouses,  Section  6. 

7-208.     Altered  Warehouse  Receipts 

Applicable  California  Statutes 
Civil  Code  Section  1858.22. 

This  section  greatly  simplifies  the  provisions  of  Civil  Code  Section 
1858.22,  in  that  the  latter  section  makes  distinction  between  material 
and  immaterial  alteration,  authorized  and  unauthorized  alterations, 
alterations  with  and  without  fraudulent  intent,  unauthorized  but  non- 
fraudulent  alterations,  and  material  fraudulent  alterations.  Further, 
the  latter  section  is  silent  on  the  problem  of  blanks  filled  in  as  dis- 
tinguished from  erasures  and  alterations.  According  to  U.C.C.  any 
receipt  altered  without  authorization  is  enforceable  according  to  its 
original  tenor,  and  with  reference  to  receipts  issued  with  blanks, 
U.C.C.  puts  the  risk  on  the  warehouseman.  In  effect,  any  filling  in  of 
blanks  (even  fraudulently)  is  authorized.  Under  the  present  California 
rule  a  warehouse  receipt  signed  in  blank  by  one  who  has  ceased  to  be 
an  agent  for  the  warehouse  is  forged  and  is  void.  McNear  v.  Bourn  and 
Hershey,  122  Cal.  621,  55  Pac.  596.  The  rule  of  the  case  is  unaffected 
by  the  adoption  of  the  U.C.C. 

7-209.     Lien  of  Warehouseman 

Appliciil)]e  California  Statutes 

Civil  Code  Sections  1858.50-1858.55,  incl. 

Subdivision  (1)  is  sub.stantially  similar  to  Civil  Code  Section  1858.50. 
The  provisions  of  the  last  two  sentences  of  the  paragraph  are  new. 

Subdivision  (2)  would  change  the  provisions  of  Civil  Code  Section 
1858.53  which  require  enumeration  of  the  charges  only  in  cases  of 
negotiable  instruments.  Subdivision  (2)  requires  this  enumeration  on 
all  types  of  receipts  where  a  lien  is  claimed  and  also  the  maximum 
amount  must  be  stated. 

Subdivision  (3)  is  similar  to  the  California  law  as  expressed  by 
Civil  Code  Section  1858.51(b). 

Subdivision  (4)  is  substantially  the  same  as  Civil  Code  Section 
1858.52. 

7-210.     Enforcement  of  Warehouseman's  Lien 

Applical'li'  California  Statutes 
Civil  Code  Sections  1856,  1858.56,  3000  to  3011,  3051,  and  30.52. 

Subdivision  (1)  proposes  a  new  and  more  simplified  method  for 
foreclosure  of  liens  in  commercial  storage  cases. 

Subdivision  (2)  with  reference  to  the  warehouseman's  lien  on  goods 
other  than  goods  stored  by  a  merchant  in  the  course  of  business,  an 
alternative  remedy,  is  largely  new  altliougli  the  form  of  the  notification 
bears  a  rough  resemblance  to  that  contained  in  Civil  Code  Section 
1858.56. 
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Subdivision  (3)  is  similar  to  Civil  Code  Section  1858.56,  except  that 
in  the  event  of  payment  of  the  warehouseman's  claim  under  U.C.C, 
the  goods  are  to  be  retained  by  the  warehouseman  subject  to  the  terms 
of  the  receipt,  rather  than  to  be  delivered  to  the  possession  of  the 
person  making  payment. 

Subdivision  (4)  is  new  in  its  provision  that  the  warehouseman  may 
buy  at  the  public  sale. 

Subdivision  (5)  is  new. 

Subdivision  (6)  is  the  same  as  Civil  Code  Section  1858.56. 

Subdivision  (7)  is  roughly  similar  to  Civil  Code  Section  1858.56. 

Subdivision  (8)  is  new. 

Subdivision  (9)  is  new  in  its  provision  that  damages  caused  by  fail- 
ure to  comply  and  willful  violation  constitute  conversion. 

Whether  the  remedy  in  Civil  Code  Sections  3051  and  3052  and  3000 
to  3011  would  be  repealed  by  this  section  is  not  clear.  Subdivision  (7) 
preserves  "all  other  right"  of  creditor  against  debtor,  but  Jewett  v. 
City  Transfer,  etc.,  128  Cal.  App.  556,  18  Pac.  (2d)  351,  held  that  the 
remedy  of  Civil  Code  Section  3052  was  repealed  by  adoption  of  Civil 
Code  Section  1858.56. 

PART  3 

BILLS   OF   LADING:   SPECIAL   PROVISIONS 

7-301.     Liability  for  Non-receipt  or  Misdescription;  "Said  to  Con- 
tain" ;  "Shipper's  Load  and  Count" ;  Improper  Handling 

Applicable  California  Statutes 
Civil  Code  Section  2128g. 

Subdivision  (1)  is  similar  to  Civil  Code  Section  2128g. 
Subdivision  (2)  is  new. 
Subdivision  (3)  is  new. 

Subdivision  (4)  is  similar  to  Civil  Code  Section  2128g. 
Subdivision  ( 5 )  is  new. 

The  section  removes  the  absolute  obligation  of  the  carrier  to  check 
the  loading  and  issue  a  clean  bill  when  requested  by  the  shipper. 
See  4  McKinney's  Digest,  Carriers,  Section  20. 

7-302.    Through  Bills  of  Lading  and  Similar  Documents 

Applicable  California  Statutes 
Civil  Code  Section  2201. 

This  section  repeals  Civil  Code  Section  2201  and  makes  the  rule 
applicable  to  intrastate  traffic  consistent  with  the  interstate  rules  em- 
bodied in  the  Interstate  Commerce  Act  as  amended.  This  section  would 
reach  the  same  result  as  that  in  Germain  Fruit  Co.  v.  Calif.  8.  B.  R.  Co., 
133  Cal.  426,  65  Pac.  948,  but  for  a  different  reason,  namely,  the 
liability  of  the  initial  carrier  results  from  operation  of  law  rather  than 
the  contract  of  the  parties.  It  would  change  the  result  of  McCaslin  v. 
8.  P.  By.  Co.,  187  Cal.  716,  203  Pac.  742.  See  also  Cavallaro  \.  T  &  P 
By.  Co.,  110  Cal.  348,  42  Pac.  918. 

U.C.C.  provides  that  the  first  carrier  is  liable  for  failures  of  an 
intermediate  or  connecting  carrier,  notwithstanding  any  agreement  to 
the  contrary,  except  in  case  of  overseas  shipment. 

See  4  McKinney's  Digest,  Carriers,  Section  51, 
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7-303.     Diversion ;  Reconsig-nment ;  Change  of  Instructions 

Applicable  California  Statutes 

Civil  Code  Sections  2115,  2116,  and  2118. 

This  section  is  inconsistent  with  Civil  Code  Sections  2115  and  2116. 
The  section  would  change  the  result  of  Stefani  v.  -S^.  P.  By.  Co.,  119  Cal. 
App.  69,  5  Pac.  (2d)  946,  which  held  a  carrier  liable  to  consignee  of  a 
non-negotiable  bill  of  lading  to  whom  title  has  passed  under  a  cash  sale 
for  diversion  of  goods  at  consignor's  order. 

See  4  McKinnej^'s  Digest,  Carriers,  Section  44  et  seq. 

7-304.     Bills  of  Lading  in  a  Set 

Applicable  California  Statutes 
Civil  Code  Section  2126e. 

There  is  substantial  similarity  between  the  prohibition  of  this  section 
and  Civil  Code  Section  2126e.  U.C.C.  limits  the  use  of  bills  of  lading 
in  sets  to  cases  where  customary  in  overseas  transportation,  whereas, 
the  Civil  Code  limits  their  use  to  transportation  of  goods  other  than 
in  the  United  States,  on  the  continent  of  North  America,  except  Alaska. 
The  elaborations  as  to  the  effect  of  such  bills  and  the  effects  of  inter- 
national conventions  and  treaties  are  new. 

See  4  McKinney's  Digest,  Carriers,  Section  19  et  seq. 

7-305.     Destination  Bills 

This  section  is  entirely  new  and  apparently  recognizes  an  existing 
commercial  practice. 

7-306.    Altered  Bills  of  Lading 

Applicable  California  Statutes 
Civil  Code  Section  2128. 

This  section  restates  in  simpler  language  the  rule  of  Civil  Code 
Section  2128,  without  any  change  in  legal  effect. 

7-307.     Lien  of  Carrier 

Applicable  Califnrnia  Statutes 

Civil  Code  Sections  lS.")8.r)0-1858.5.5,  incl.,  2128j,  2144,  and  30.^1. 

There  is  no  substantial  change  made  in  the  carrier's  lien,  other  than 
with  reference  to  the  extent  of  the  lien  enforceable  against  a  purchaser 
for  value.  In  the  IT.C.C.  the  carrier's  lien,  in  such  a  case,  is  limited  to 
charges  stated  in  the  bill  or  the  applicable  tariffs,  which  could  be  more 
or  less  than  the  charges  stated  in  llic  l)ill.  Tender  the  Civil  Code  the  lien 
is  limited  to  the  charges  stated. 

See  4  McKinney's  Digest,  Carriers,  Section  57. 

7-308.     Enforcement  of  Carrier's  Lien 

Ajiplioablo  Calit'Drnia  Stalutcs 

Civil  Code  Sections  20Sl.  2()S1.1.  20S1.2,  2081.5,  2128k,  2204,  2903,  2904,  2905, 
2009,  2910,  2911,  2!tl2,  29];5,  and  ;i().">2. 

The  comments  and  annotations  to  U.C.C.  7-210  are  so  generally  ap- 
plicable to  the  enforcement  of  a  carrier's  lien  that  they  will  not  be 
repeated.  It  may  be  noted  that  U.C.C.  does  not  make  any  special  pro- 
vision for  the  disposition  of  deteriorating  goods  by  carriers  as  it  does 
for  warehousemen.  The  Civil  Code  gives  to  the  person  redeeming  goods 
a  specific  right  of  subrogation  to  all  benefits  of  the  lien  under  Civil  Code 
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Sections  2903-2905,  but  U.C.C.  is  silent  on  the  point  of  subrogation  and 
provides  rather  that  the  goods  be  retained  by  the  carrier  subject  to  the 
terms  of  the  bill. 

See  22  McKinney's  Digest,  Subrogation,  Section  8;  15  McKinney's 
Digest,  Liens,  Sections  25,  26,  15,  28;  5  McKinney's  Digest,  Carriers, 
Sections  53,  57. 

7-309.     Duty  of  Care ;  Contractual  Limitation  of  Carrier's  Liability 

Applicable  Calif oruia  Statutes 

Civil  Code  Sections  2126b,  2174,  2175,  2176,  and  2200. 

This  section  is  a  parallel  section  to  U.C.C.  7-204  with  reference  to 
warehousemen.  There  is  substantial  similarity  between  subdivisions  (1) 
and  (2)  and  Civil  Code  Section  2126b. 

Because  of  the  last  sentence  of  subdivision  (1)  the  provisions  of  Civil 
Code  Sections  2174,  2175,  and  2176  would  remain  as  law. 

The  California  law  has  been  that  unless  limited  by  special  contract 
the  liability  of  a  carrier  is  that  of  an  insurer.  Under  Civil  Code  Section 
2176  this  liability  may  be  limited  by  contract.  Michalitschke  v.  Wells 
Fargo  &  Co.,  118  Cal.  683,  50  Pac.  847.  This  contract  must  be  entered 
into  freely  and  fairly.  McQueen  v.  Tyler,  61  Cal.  App.  (2d)  263,  142 
Pac.  (2d)  466,  and  Fitch  v.  Carpenter,  70  Cal.  App.  (2d)  827,  161  Pac. 
(2d)  824.  Compare  the  restrictive  interpretation  of  Civil  Code  Section 
2175  given  in  Do7ilon  Bros.  v.  8.P.  By.  Co.,  151  Cal.  763,  91  Pac.  603. 

The  provisions  of  subdivision  (3)  are  new.  With  reference  to  ware- 
house receipts  the  California  law  is  in  accord  with  this  subdivision. 
Home  Ins.  Co.  v.  L.A.  Warehouse  Co.,  16  Cal.  App.  (2d)  737,  61  Pac. 
(2d)  510. 

See  4  McKinney's  Digest,  Carriers,  Sections  19,  26. 

PART  4 

WAREHOUSE   RECEIPTS  AND   BILLS  OF   LADING: 
GENERAL   OBLIGATIONS 

7-401.     Irre^larities  in  Issue  of  Receipt  or  Bill  or  Conduct  of 
Issuer 

Applicable  California  Statutes 

Civil  Code  Sections  1858.25  and  2128c. 

Subdivision  (c)  embodies  the  same  principle,  though  in  considerably 
different  form  as  that  contained  in  Civil  Code  Sections  1858.25  and 
2128c.  Two  early  California  cases  reached  similar  results  on  the  theory 
of  estoppel.  See  Adams  v.  Gorham,  6  Cal.  68,  and  Goodwin  v.  Scannel, 
6  Cal.  541. 

See  4  McKinney's  Digest,  Carriers,  Section  44. 

7-402.     Duplicate  Receipt  or  Bill ;  Overissue 

Applicable  California  Statutes 

Civil  Code  Sections  1858.15  and  2126f. 

The  principal  change  effected  by  this  section  as  compared  to  Civil 
Code  Section  1858.15  and  2126f  is  that  this  section  applies  to  both 
negotiable  and  non-negotiable  documents.  As  a  result  the  transferee  for 
value  without  notice  of  an  unmatched  duplicate  non-negotiable  docu- 
ment would  have  a  cause  of  action  for  damages  against  the  issuer  even 
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though  personal  defenses  would  be  available  in  favor  of  the  issuer 
against  the  transferor  of  the  document. 

7-403.     Obligation  of  Warehouseman  or  Carrier  to  Deliver ;  Excuse 

Applicable  California  Statutes 

Civil  Code  Sections  1S58.17,  2127,  and  2104. 

The  adoption  of  the  proposed  section  v.ould  not  materially  affect  the 
present  California  law,  since  the  situations  of  subdivisions  (1)  (a)  to 
(g)  would  probably  excuse  the  bailee  if  presented  to  a  California  court 
at  the  present  time.  Compare  cases  where  failure  to  deliver  not  excused. 
Branch  v.  Bekins,  106  Cal.  App.  623,  290  Pac.  146;  Weinberg  v.  Daxjton 
Storage  Co.,  50  Cal.  App.  (2d)  750,  124  Pac.  (2d)  155,  and  where 
failure  excused,  Wood  v.  Crocker  1st  Nat.  Bank,  107  Cal.  App.  685,  291 
Pac.  221;  Otis  v.  Overland  Terminal  Whse.  Co.,  18  Cal.  App.  (2d)  157, 
63  Pac.  (2dj  831.  As  to  case  where  the  bailed  article  is  destroyed,  dam- 
aged or  lost  in  the  warehouseman  situation  see  Gcorac  v.  Bekins  Van  & 
Storage  Co.,  33  Cal.  (2d)  834,  205  Pac.  (2d)  1037;''l96  Pac.  (2d)  637. 
As  to  duty  of  a  carrier  in  event  of  loss  or  destruction  of  goods,  see 
Anheuser-Busch  Inc.  v.  Starley,  28  Cal.  (2d)  347,  170  Pac.  (2d)  448. 

One  minor  ehanyre  is  effected  by  .-iUbdivision  (2)  in  that  the  person 
claiming  jioods  covered  by  a  non-negotiable  document  is  not  specifically 
required  to  sign  a  receipt  even  at  the  bailee's  request. 

if  the  claim  concerns  goods  held  under  a  negotiable  document  the 
section  requn-es  surrender  of  the  document  (provided  claimant  is  a 
person  against  whom  the  document  does  confer  a  right),  only  upon 
request  of  the  bailee,  whereas  under  Civil  Code  Sections  1858.17  and 
2127,  an  obligation  is  imposed  on  claimant  to  offer  to  do  so  regardless 
of  an  actual  request  by  bailee. 

7-404.     No  Liability  for  Good  Faith  Delivery  Pursuant  to  Receipt 
or  Bill 

Applicable  California  Statutes 

Civil  Code  Sections  18-38.19  and  2127b. 

This  section  makes  no  substantial  change  in  California  statutory  law 
as  contained  in  Civil  Code  Sections  1858.19  and  2127b. 

PART  5 

WAREHOUSE   RECEIPTS   AND   BILLS   OF   LADING: 
NEGOTIATION   AND   TRANSFER 

7-501.     Form  of  Negotiation  and  Requirements  of  "Due  Negotia- 
tion" 

Applicable  California  Statutes 

Civil  Code  Sections  1748,  1740,  17.31,  17."2,  1758,  1858b,  1858.65,  1858.66,  1858.67. 
1858.68,  18.-)8.7r),  2126h,   2129,  and  2129a. 

Subdivision  (1)  apparently  would  not  change  the  California  law. 
The  subdivision  states  that  a  document  is  negotiated  by  order  and 
delivery.  The  Civil  Code  has  .separate  sections  on  negotiation  by  de- 
liverv  and  imlorsement,  of  wareliouse  recci])ts  and  bills  of  lading  (Civil 
Code  Sections  1858.65,  1858.75,  2129,  and  2129a),  and  Civil  Code  Sec- 
tion 1858b  states  that  a  negotiable  warehouse  receipt  is  transferrable 
by  indorsement  without  mentioning  delivery. 

Subdivision  (2)  (a)  is  new. 
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Subdivision  (2)  (b)  is  new  and  is  to  be  compared  with  U.C.C. 
3-302(2). 

Subdivision  ( 3 )  is  new. 

Subdivision  (4)  would  change  the  California  law  in  that  under  the 
present  California  statutes,  negotiation  requires  only  a  good  faith  pur- 
chase for  value  of  the  document  from  one  who  is  in  possession  of  the 
same,  while  under  the  U.C.C.  the  negotiation  must  be  in  the  regular 
course  of  business  and  must  not  be  in  payment  of  a  debt. 

Subdivision  (5)  is  in  accord  with  California  law.  See  Ward-Lewis 
Lumber  Co.  v.  Muhony,  70  Cal.  App.  708,  234  Pac.  417. 

Subdivision  (6)  is  similar  to  Civil  Code  Section  2126h. 

7-502.    Rights  Acquired  by  Due  Negotiation 

Applicable  California  Statutes 

Civil  Code  Sections  1740(4),  1745,  1753,  1758,  1782,  1858.69,  1858.75,  1858.76, 
1858.77,  2129d,  2130d,  and  2130f. 

There  is  no  substantial  change  in  California  law  made  by  subdivisions 
(l)(a)  and  (b),  although  U.C.C.  perhaps  states  more  explicitly  and 
clearly  the  basic  proposition  that  the  holder  of  the  negotiable  document 
of  title  is  the  owner  of  the  goods  and  the  document  subject  to  the 
express  exceptions. 

Subdivision  (l)(c)  is  new  statutory  language. 

Subdivision  (1)  (d)  is  similar  to  Civil  Code  Sections  1753,  1858.69, 
and  2129d,  save  that  the  language  "free  of  any  defense  or  claim  by 
him  except  those  arising  under  the  terms  of  the  document  or  under 
this  article ' '  is  substituted  for  ' '  as  fully  as  if  the  bailee  had  contracted 
directly  with  him." 

Subdivision  (2)  is  similar  to  Civil  Code  Sections  1758,  1782,  1858.75, 
and  2130b,  although  the  reference  to  stoppage  of  the  goods  and  sur- 
render by  the  bailee  are  new  as  to  bills  of  lading  and  warehouse 
receipts. 

7-503.    Document  of  Title  to  Goods  Defeated  in  Certain  Cases 

Applicable  California  Statutes 

Civil  Code  Sections  1753,  1858.69,  and  2129d. 

The  California  rule  is  that  a  buyer  who  has  possession  of  goods 
under  a  "cash  sale"  transaction  who  has  given  a  bad  check  does  not 
have  the  abilitv  to  convev  good  title.  South  8.  F.  Packing  and  Provi- 
sion Co.  V.  Jacohsen,  183^  Cal.  131,  190  Pac.  628;  Towey  v.  Esser,  133 
Cal.  App.  669,  24  Pac.  (2d)  853.  By  analogy  it  would  seem  to  be  the 
California  rule  that  a  buyer  in  a  "cash  sale"  transaction  could  not  by 
obtaining  a  negotiable  instrument  of  title  deprive  the  seller  of  full 
rights  to  the  goods ;  but  this  is  not  in  accord  with  this  section,  since 
the  goods,  even  in  a  "cash  sale"  transaction,  Vv^ould  be  delivered  to 
the  buyer  ' '  with  power  of  disposition ' '  and  the  document  holder  would 
be  protected. 

The  provisions  of  Civil  Code  Sections  1753,  1858.69,  and  2129d  are 
to  the  effect  that  if  the  person  in  possession  could  pass  good  title  to 
the  actual  goods  to  a  bona  fide  purchaser  for  value,  he  can  warehouse 
or  ship  the  goods  in  his  own  name  and  by  negotiation  of  the  receipt 
thus  obtain  transfer  title  to  a  good  faith  purchaser  for  value  of  the 
document.  The  purchaser  of  the  document  is  protected  when  the  pur- 
chaser of  the  property  itself  would  be  protected. 
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The  purpose  of  the  section  is  to  limit  the  occasions  "for  defeating 
the  document  holder's  title."  In  place  of  determining  whether  the 
transferor  had  the  "ability  to  convey"  there  is  substituted  the  test: 
does  he  have  the  power  of  disposition.  This  may  change  the  result  of 
eases  where,  for  example,  the  problem  is  that  of  a  person  with  power 
to  ship  another 's  goods  or  power  to  store. 

7-504.     Rights  Acquired  in  the  Absence  of  Due  Negotiation ;  Effect 
of  Diversion ;  Seller's  Stoppage  of  Delivery 

Applicable  California  Statutes 

Civil  Code  Sections  1753(b),  1754,  1858b,  1858d,  1858.69,  1858.70,  and  2129d. 

Subdivisions  (1)  and  (2)  generally  restate  the  present  law  of  Civil 
Code  Sections  1753(b),  1754,  1858b,  1858d,  1858.69,  1858.70,  and  2129d. 
See  Davis  v.  Russell,  52  Cal.  611 ;  Akron  Cereal  Co.  v.  First  Nat.  Bank, 
3  Cal.  App.  198,  84  Pac.  778;  Callahan  v.  Marshall,  163  Cal.  552,  126 
Pac.  358;  San  Angela  Wine  &  Spirits  Corp.  v.  South  End  Warehouse 
Co.,  19  Cal.  App.  (2d)  749,  61  Pac.  (2d)  1235;  Lewis-Simas-Jones  Co. 
V.  C.  Kee  and  Co.,  27  Cal.  App.  135,  148  Pac.  973 ;  Mount  Tivy  Winery 
V.  Lewis,  134  Fed.  (2d)  120;  McCaffey  Canning  Co.  v.  Bank  of  Amer- 
ica, 109  Cal.  App.  415,  294  Pac.  45. 

Subdivision  (1)  varies  the  doctrines  of  ostensible  authority  and 
estoppel  in  that  the  purchaser  of  a  non-negotiable  instrument  gets  only 
the  title  that  the  transferor  had  or  had  actual  authority  to  transfer. 
The  California  statutes  provide  that  at  least  against  the  transferor  the 
transferee  gets  title  to  the  goods.  Subdivision  (1)  is  contrar}^  to  the 
rule  with  respect  to  sale  of  tlie  physical  goods  themselves  and  the  gen- 
eral law  of  agency.  (See  Section  2991  of  the  Civil  Code  as  to  pledges  of 
property. ) 

Subdivision  (3)  would  change  the  present  law  which  now  recognizes 
a  transfer  of  title  to  the  consignee  when  there  has  been  delivery  to  the 
carrier  under  subdivision  (3).  This  title  could  be  defeated  by  diversion 
of  the  shipment  made  under  a  non-negotiable  bill  at  the  order  of  con- 
signor and  a  sale  to  a  "buyer  in  the  ordinary  course  of  business." 

Subdivision  (4)  is  similar  to  present  law  in  reaffirming  the  power 
of  stoppage  in  transit  by  an  unpaid  seller  who  has  shipped  on  a  non- 
negotiable  bill,  the  result  of  wliich  is  also  to  defeat  the  title  acquired 
by  the  buyer.  It  also  establishes  the  carrier's  right  to  indemnity  for 
any  resulting  loss  or  expense. 

7-505.     Indorser  Not  a  Guarantor  for  Other  Parties 

Applicable  California  Statutes 

Civil  Code  Sections  1757,  1858.73,  and  2130. 

This  section  makes  no  change  in  the  California  law  and  merely  con- 
solidates and  restates  the  provisions  of  Civil  Code  Sections  1757, 
1858.73,  and  2130. 

See  4  McKinney's  Digest,  Carriers.  Section  22;  17  McKinney's  Di- 
gest, Negotiable  Instruments,  Section  47. 
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7-506.    Delivery  Without  Indorsement;  Right  to  Compel  Indorse- 
ment 

Applicable  California  Statutes 

Civil  Code  Sections  1755,  1858.71,  and  2129f. 

This  section  consolidates  and  restates  the  provisions  of  Civil  Code 
Sections  1755,  1858.71,  and  2129f,  except  for  the  elimination  of  the 
requirement  that  the  transfer  be  ' '  for  value. ' ' 

See  4  McKinney's  Digest,  Carriers,  Section  22;  17  McKinney's  Di- 
gest, Negotiable  Instruments,  Section  49. 

7-507.    Warranties  on  Negotiation  or  Transfer  of  Receipt  or  Bill 

Applicable  California  Statutes 

Civil  Code  Sections  1756,  1858.72,  and  2129g. 

This  section  restates  the  present  implied  warranties  as  set  forth  in 
Civil  Code  Sections  1756,  1858.72,  and  2129g,  but  omits  those  arising 
out  of  the  sale  of  goods.  This  section  is  designed,  according  to  the  com- 
ments, to  make  it  clearer  that  a  collective  bank  which  handles  docu- 
ments of  title  as  part  of  its  mechanics  of  financing  is  not  subject  to  the 
warranties  listed. 

See  4  McKinney's  Digest,  Carriers,  Section  22;  17  McKinney's  Di-. 
gest.  Negotiable  Instruments,  Section  94. 

7-508.    Warranties  of  Collecting  Bank  as  to  Documents 

Applicable  California  Statutes 

Civil  Code  Sections  1858.74  and  2130a.  • 

This  section  probably  would  change  the  result  of  cases  such  as  Bisliop 
and  Co.,  Inc.  v.  Midland  Bank,  84  Fed.  (2d)  585,  wherein  a  bank  was 
held  subject  to  warranties  when  it  purchased  a  bill  of  lading,  in  a  sale 
as  distinguished  from  an  ordinary  discount  transaction. 

Generally,  a  bank  does  not  warrant  the  genuineness  of  the  bill  or 
the  quantity  or  quality  of  the  goods,  where  it  takes  for  collection  of 
the  draft  accompanying  the  order  bill,  or  as  pledgee  of  the  seller  to 
secure  a  loan,  or  as  outright  purchase  of  the  draft  together  with  bill 
of  lading,  but  for  security  purposes  only,  see  Civil  Code  Sections 
1858.74  and  2130a. 

7-509.     Receipt  or  Bill:  When  Adequate  Compliance  With  Com- 
mercial Contract 

This  section  is  new. 

PART  6 

WAREHOUSE   RECEIPTS   AND   BILLS   OF   LADING: 
MISCELLANEOUS   PROVISIONS 

7-601.     Lost  and  Missing  Documents 

Applicable  California  Statutes 

Civil  Code  Sections  1858.23,  2128a,  and  3415. 

This  section  applies  to  stolen  as  well  as  lost  documents  (as  does  the 
Federal  Bill  of  Lading  Act),  covers  nonnegotiable  as  well  as  negotiable 
documents,  expressly  permits  a  bailee  to  deliver  goods  to  claimants 
without  a  court  order,  allows  issuance  of  a  substitutive  document  rather 
than  having  to  surrender  the  goods  and  then  enter  into  a  new  contract, 
and  expressly  excepts  bailee  from  any  liability  when  he  complies  with 
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a  court  order  to  deliver  goods  without  surrender  of  the  document 
(under  the  above  statutes  the  bailee  remains  liable  for  any  loss). 

The  major  change  is  the  one  permitting  the  bailee  to  act  at  his  own 
risk  without  a  court  order  in  delivering  goods  to  a  claimant  without 
surrender  of  the  document.  This  has  been  common  practice  and  in  the 
case  of  bills  of  lading  is  con.sidered  proper  (see  Commissioner's  Notes, 
Section  17,  4  U.L.A.  35),  since  Civil  Code  Section  2128a  imposed  no 
penalty  on  the  carrier  for  failure  to  take  up  the  receipt.  See  the  pro- 
hibition against  issuing  second  receipts  in  Civil  Code  Section  1858a 
and  the  penal  provisions  in  Section  1858f  of  the  Civil  Code. 

The  provisions  of  subdivision  (1)  tliat  a  bailee  Avho  delivers  goods 
pursuant  to  court  order  without  obtaining  surrender  of  the  document 
is  not  liable  to  anyone,  is  new  and  contrary  to  the  second  paragraph 
of  Civil  Code  Sections  1858.23  and  2128a. 

See  4  McKinney's  Digest,  Carriers,  Sections  19,  44. 

7-602.     Attachment  of  Goods  Covered  by  a  Negotiable  Document 

Applicable  California  Statutes 

Civil  Code  Sections  1759,  1858..S4,  and  2128h. 

This  section  involves  no  substantive  change  in  the  California  law. 
7-603.     Conflicting  Claims ;  Interpleader 

Applicable  California  Statutes 

Civil  Code  Sections  18.58.25,  1858.26,  1858.27,  2128c,  2128d,  and  2128e ;  Code  of 
Civil  Procedure  Section  386. 

This  section  consolidates  the  present  statute  without  substantial 
change  except  as  follows: 

Civil  Code  Section  1858.27  has  the  unusual  provision,  "If  such 
adverse  claimant  shall  not  bring  suit  and  serve  summons  on  the  ware- 
houseman without  48  hours  after  the  service  of  notice  of  his  adverse 
claim,  such  failure  shall  act  as  a  complete  abandonment  of  such  adverse 
claim."  U.C.C.  has  no  such  similar  provision. 

This  section  is  to  be  compared  with  the  California  interpleader  pro- 
ceedings set  forth  in  the  Code  of  Civil  Procedure,  Section  386. 

See  4  McKinney's  Digest,  Carriers,  Sections  44,  45,  and  46. 


ARTICLE  8 
INVESTMENT  SECURITIES 

PART  1 

SHORT  TITLE  AND   GENERAL  MATTERS 

Generally,  Article  8  effects  a  substantial  modification  of  certain  sec- 
tions of  the  California  Negotiable  Instruments  Law  (Civil  Code  Section 
3082  and  following),  the  California  Sales  Act  (Ci\dl  Code  Section  1721 
and  following),  and  the  California  Stock  Transfer  Act  (Corporations 
Code  Sections  2450  to  2486).  It  will  also  render  the  provisions  of  the 
Uniform  Simplification  of  Fiduciary  Transfer  Act  (Corporations  Code 
Sections  30000-30010)  unnecessary.  It  will  also  be  necessary  to  co- 
ordinate U.C.C.  with  various  other  statutes. 

8-101.    Short  Title 

This  section  is  new. 

8-102.     Definitions  and  Index  of  Definitions 

Applicable  California  Statutes 

Corporations  Code  Sections  2451  to  2460. 

This  section  is  devoted  to  definitions  of  the  various  types  of  security 
and  related  matters,  and  a  brief  index.  Instruments  that  are  bearer  or 
registered  in  form  are  controlled  by  Article  8  even  though  they  may 
satisfy  the  definitions  set  forth  in  Article  3.  The  definitions  as  they 
appear  in  Corporations  Code  Sections  2452  to  2460  have  largely  been 
omitted. 

8-103.     Issuer's  Lien 

Applicable  California  Statutes 

Civil  Code  Section  3137  ;  Corporations  Code  Sections  2404,  2478,  and  2479. 

This  Section  is  to  be  compared  as  to  negotiable  instruments  with  Civil 
Code  Section  3137  and  as  to  corporate  stocks  with  Corporations  Code 
Sections  2404,  2478,  and  2479.  As  to  the  stock,  the  section  is  similar  to 
Corporations  Code  Section  2404  insofar  as  the  issuing  corporation  is 
concerned,  but  the  provisions  of  Corporations  Code  Sections  2478  and 
2479  relative  to  issuance  of  stock  subject  to  attachment  or  execution 
lien,  and  liens  for  calls  or  assessments  have  been  eliminated,  to  the 
extent  that  a  purchaser  of  the  security  takes  free  of  the  lien  unless 
the  lien  is  set  forth  in  the  security. 

As  to  negotiable  instruments,  U.C.C.  amends  the  existing  rule  of 
Civil  Code  Section  3137  suggesting  that  actual  knowledge  of  the  issuer's 
lien  would  bind  the  purchaser  even  though  not  disclosed  on  the  instru- 
ment. 

For  general  comment  on  the  limitations  of  Corporations  Code  Sec- 
tion 2404  as  to  transferees  see  Wilson  v.  Cherokee  Drift  Min.  Co.,  14 
Cal.  (2d)  56,  92  Pac.  (2d)  802.  Compare  as  to  creditor's  attachment 
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or  execution  lien,  National  Bank  v.  Western  Pac.  Ry.  Co.,  157  Cal. 
573,  108  Pac.  676. 

8-104.     Effect  of  Overissue ;  "Overissue" 

Applicable  California  Statute.s 

Corporations  Code  Sections  1307,  1706,  and  1707. 

This  section  is  new.  Corporations  Code  Section  1307  makes  knowing 
overissue  a  crime,  and  must  be  read  in  conjunction  with  Corporations 
Code  Section  831,  in  which  the  directors  are  deemed  to  possess  knowl- 
edge of  a  possible  violation  of  Corporations  Code  Section  1307. 

As  to  overissue  generally,  see  Tulare  Sav.  Bank  v.  Talhott,  131  Cal. 
45,  63  Pac.  172;  Hasson  w.^Kochcrle,  180  Cal.  359,  181  Pac.  387. 

The  effect  of  this  section  is  to  amend  Corporations  Code  Sections 
1706  and  1707,  which  do  not  contain  similar  restrictions. 

8-105.     Securities  Negotiable ;  Presumptions 

Applicable  California  Statutes 

Corporations  Code  Sections  2461,  2466,  and  2470. 

Subdivision  (1)  explicitly  makes  securities  negotiable.  Under  the 
Corporations  Code  sections  securities  are  not  expressly  made  negotiable, 
but  are  endowed  with  the  characteristic  quality  of  negotiability,  that 
is,  if  it  is  indorsed  to  bearer  or  in  blank  the  innocent  purchaser  may 
acquire  good  title  though  he  purchased  from  a  thief. 

Subdivision  (2)  is  analogous  to  the  rules  applicable  to  actions  on 
commercial  paper  found  in  U.C.C.  Section  3-307  and  the  comments 
there  are  relevant  here. 

8-106.     Applicability 

This  section  is  new  statutory  law  and  appears  to  be  in  conflict  with 
California  decisional  law  which  has  held  that  the  law  of  the  place  of 
performance,  as  well  as  the  intention  of  the  parties,  governs  the  valid- 
ity of  a  contract  for  the  issuance  or  sale  of  securities.  See  Rohhins  v. 
Pacific  Eastern  Corp.,  8  Cal.  (2d)  241,  65  Pac.  (2d)  42,  and  Los  An- 
geles Fisheries  v.  Crook,  47  Fed.  (2d)  1031. 

PART  2 

ISSUE-ISSUER 

8-201.     "Issuer" 

Applicable  California  Statutes 

Civil  Code  Sections  3110,  3141,  3142,  and  3143. 

There  is  no  exact  correlation  between  this  section  and  Civil  Code 
Sections  3110,  3141,  3142,  and  3143  since  U.C.C.  section  is  essentially 
a  definition  section  and  the  Civil  Code  sections  both  define  and  create 
duties  of  various  parties  to  the  negotiable  instrument.  Generally,  U.C.C. 
represents  a  susbtantial  extension  of  the  basic  definition  to  various 
types  of  investment  securities. 

8-202.     Issuer's  Responsibility  and  Defenses;  Notice  of  Defect  or 
Defense 

Applicable  Californi:!  Statutes 

Civil  Code  Sections  3097,  3104,  3109,  3138,  3141,  3142,  3143,  and  3265. 

Civil  Code  Section  3265  provides  that  reference  in  a  promissory  note 
to  the  fact  that  it  is  secured  by  a  deed  of  trust  or  mortgage  does  not 
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affect  the  negotiability  of  the  note.  To  that  extent  the  California  rule 
is  not  modified  by  subdivision  (1),  but  the  subdivision  does  extend 
the  principle  to  other  forms  of  securities,  and  the  limitation  is  new 
that  the  additional  terms  of  reference  must  not  "conflict  with  the 
stated  terms"  of  the  instrument.  See  Janssen  v.  Gordon,  35  Cal.  App. 
(2d)  410,  96  Pac.  (2d)  152.  A  bond  is  negotiable  even  though  it  recites 
that  it  is  secured  by  a  trust  indenture.  Siehenhauer  v.  Bank  of  Cali- 
fornia National  Assn.,  211  Cal.  239,  294  Pac.  1062. 

Subdivision  (2)  is  new.  Since  it  provides  that  a  security  with  a  defect, 
other  than  a  constitutional  defect,  is  valid  in  the  hands  of  a  bona  fide 
purchaser,  this  section  would  repeal  the  provisions  of  Corporations  Code 
Section  26100  which  provides  that  securities  issued  without  the  permis- 
sion of  the  Corporations  Commissioner  or  in  nonconformance  with  such 
permit,  are  void.  Generally,  subdivision  (2)  (a)  is  similar  to  Civil  Code 
Section  3138. 

Subdivision  (3)  is  in  accord  with  Civil  Code  Section  3104  and  with 
the  general  California  law  that  a  forged  instrument  conveys  no  interest 
and  is  wholly  inoperative.  Security  1st  Nat.  Bank  v.  Bank  of  America, 
22  Cal.  (2d)  154,  137  Pac.  (2d)  452. 

Subdivision  (4)  extends  to  securities  generally  the  rule  pertaining  to- 
negotiable  instruments  found  in  Civil  Code  Section  3097. 

Subdivision  ( 5 )  is  new. 

The  net  effect  of  the  section  is  that  even  though  there  is  a  serious 
defect  in  a  security  if  a  bonda  fide  purchaser  takes  without  knowledge  of 
the  defect,  the  security  is  free  of  the  defect.  There  are  only  three  excep- 
tions to  this  rule,  as  to  private  issues,  namely,  overissue  (U.C.C.  8-104), 
forgery  (U.C.C.  8-202(3),  8-205),  and  unconstitutional  issue  (U.C.C. 
8-202(2) ),  and  as  to  the  latter  it  is  invalid  only  as  to  the  one  who  takes 
by  original  issue.  As  to  municipal  issues,  the  only  further  qualification 
is  that  expressed  in  U.C.C.  8-202(2)  (b)  that  there  must  have  been  sub- 
stantial compliance  with  the  legal  requirements  governing  the  issue, 
and  the  municipality  must  have  received  substantial  consideration  and 
the  stated  purpose  must  be  one  for  which  the  municipality  has  power  to 
borrow  money. 

8-203.     Staleness  as  Notice  of  Defects  or  Defenses 

Applicable  California  Statutes 

Civil  Code  Sections  3133(2)  and  3134. 

Subdivisions  (1)  (a)  and  (b),  insofar  as  the  time  limitations  are  con- 
cerned, are  new  law,  although  Civil  Code  Sections  3133(2)  and  3134 
regarding  negotiable  instruments  state  the  general  principle  that  stale- 
ness of  an  instrument  constitutes  notice  of  defect. 

Subdivision  (2)  is  new. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  66. 

8-204.     Effect  of  Issuer's  Restrictions  on  Transfer 

Applicable  California  Statutes 

Corporations  Code  Sections  2404  and  2479. 

The  general  right  of  the  issuer  to  impose  restrictions  is  recognized  in 
California  law,  see  Vannucci  v.  Pedrini,  217  Cal.  138,  17  Pac.  (2d)  706, 
There  is  substantial  similarity  between  this  section  and  Corporations 
Code  Section  2404,  except  that  under  U.C.C.  the  restriction  is  binding 
on  one  who  takes  with  actual  knowledge  of  it  even  though  it  is  not 
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noted  on  the  security.  However,  literally  the  section  would  amend  Cor- 
porations Code  Section  2479  if  tlio  assessment  has  been  made  under  a 
right  conspicuously  noted  on  the  security  or  if  the  person  had  actual 
knowledge  of  it,  because  it  only  then  could  operate  as  a  restriction. 
Wilson  V.  Cherokee  Drift  Min.  Co.,  14  Cal.  (2d)  56,  92  Pac.  (2d)  802. 
Compare  Mancini  v.  Patrizi,  110  Cal.  App.  42,  293  Pac.  828. 

8-205.     Effect  of  Unauthorized  Signature  on  Issue 

Applicable  California  Statutes 
Civil  Code  Section  3104. 

Insofar  as  this  section  permits  a  forged  signature  to  be  effective  in 
the  case  of  a  signature  by  a  trusted  agent  or  employee  or  their  respec- 
tive employees  (apparently  on  an  estappel  theory),  it  is  a  change  in 
the  California  law  since  Civil  Code  Section  3104,  at  least  as  to  negotia- 
ble instruments  makes  a  forged  signature  invalid  for  all  purposes  un- 
less the  party  is  precluded  from  setting  up  tlie  forger^".  Hatton  v. 
Holmes,  97  Cal.  208,  31  Pac.  1131;  ^cr^cr  v.  Steiner,  72  Cal.  App.  (2d) 
208,  164  Pac.  (2d)  559.  Another  way  of  stating  it  is  that  U.C.C.  speci- 
fies the  cases  in  which  the  issuer  is  precluded  from  setting  up  the 
forgery. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  41. 

8-206.     Completion  or  Alteration  of  Instrument 

Applicable  California  Statutes 

Civil  Code  Sections  SOUu,  3096,  and  3205;  Corporations  Code  Section  2480. 

Subdivision  (l)(a)  is  substantiallv  similar  to  Civil  Code  Section 
3095.  Gillett's  Estate,  73  Cal.  App.  (2d)  588,  166  Pac.  (2d)  870. 

Subdivision  (1)  (b)  is  contrary  to  Civil  Code  Sections  3095  and  3096, 
but  compare  Phillips  v.  Reid,  3  Cal.  App  (2d)  304,  39  Pac.  (2d)  512; 
TWA  v.  Bank  of  America,  46  Cal.  App.  (2d)  708,  116  Pac.  (2d)  791; 
Smith  V.  Lagerstrom,  34  Cal.  (2d)  858,  215  Pac.  (2d)  450.  Nondelivery 
of  an  incomplete  instrument  is  not  a  defense  against  a  bona  fide  pur- 
chaser under  Civil  Code  Section  3205;  only  a  holder  in  due  course  may 
enforce  an  altered  security  according  to  its  original  tenor. 

Subdivision  (2)  is  similar  to  Civil  Code  Section  3205. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  17,  19, 
145. 

8-207.     Rights  of  Issuer  With  Respect  to  Registered  Owners 

Applicable  California  Statutes 
Corporations  Code  Section  2465. 

This  section  is  substantially  similar  to  Corporations  Code  Section 
2465.  See  Borland  v.  Have^},  37  Fed.  394,  as  to  old  Civil  Code  Section 
324. 

8-208.     Effect  of  Signature  of  Authenticating  Trustee,  Registrar  or 
Transfer  Agent 

There  is  no  California  statutory  counterpart.  As  to  the  general  obli- 
gations of  a  transfer  agent  or  other  depositorv  .see  Feldniicr  v.  Mortgaqe 
Securities,  Inc.,  34  Cal.  App.  (2d)  201,  93  Pac.  (2d)  593.  In  California 
a  trustee  under  a  trust  deed  securing  a  boiul  issue  is  not  generally 
liable  for  misrepresentation  made  by  tiie  mortgagor  or  for  defects  in 
title.  Ainsa  v.  Mercantile  Trust  Co.,  174  Cal.  504,  163  Pac.  898. 
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PART  3 

PURCHASE 

8-301.    Rights  Acquired  by  Purchaser;  Title  Acquired  by  Bona 
Fide  Purchaser 

Applicable  California  Statutes 

Civil  Code  Sections  3133,  3138,  3139,  and  3140 ;  Corporations  Code  Sections  2470 
and  2471. 

Subdivision  (1)  extends  to  all  securities  the  rule  giving  bona  fide 
purchasers  full  title  free  of  defenses,  which  rule  had  formerly  been 
limited  to  negotiable  instruments  under  Civil  Code  Sections  3138  and 
3139.  The  so-called  "shelter"  provisions  of  Civil  Code  Sections  3138 
to  3140  are  preserved  in  subdivision  (1)  and  applied  to  all  securities. 
Havens  v.  FosJfett,  81  Cal.  App.  653,  254  Pac.  642 ;  North  Hollywood 
Mortg.  Co.  v.  North  American  B.  &  M.  Co.,  137  Cal.  App.  180,  30  Pac. 
(2d)  446. 

Subdivision  (2)  bears  some  similarity  to  Corporations  Code  Section 
2470,  subdivision  (b)  (1)  and  Civil  Code  Section  3138,  but  the  language 
seems  to  make  the  right  of  the  bona  fide  purchaser  more  absolute  than 
under  present  statutes. 

Subdivision  (3)  is  generally  similar  to  the  concept  of  Civil  Code 
Section  3139. 

The  applicable  provisions  of  Corporations  Code  Section  2470  would 
be  amended  by  repeal  of  the  various  specific  rules  under  which  transfer 
of  a  certificate  to  one  not  a  bona  fide  purchaser  can  be  rescinded  and 
the  certificate  repossessed. 

8-302.     "Bona  Fide  Purchaser" 

Applicable  California  Statutes 
Civil  Code  Section  3133. 

This  section  is  broader  than  Civil  Code  Section  3133  in  that  it  ap- 
plies to  all  securities,  the  security  need  not  be  complete  and  regular 
on  its  face,  and  there  is,  of  course,  no  reference  to  the  timeliness  of 
the  instrument. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  60. 

8-303.     "Broker" 

Applicable  California  Statutes 
Corporations  Code  Section  25006. 

"Broker"  as  defined  in  this  section  is  similar  to  but  somewhat  nar- 
rower than  the  definition  in  Corporations  Code  Section  25006. 

8-304.     Notice  to  Purchaser  of  Adverse  Claims 

Applicable  California  Statutes 

Civil  Code  Sections  3118  and  3137 ;  Corporations  Code  Section  30002. 

Under  Civil  Code  Section  3137  actual  notice  of  or  bad  faith  are 
required  to  establish  notice  of  a  defect  in  the  title  of  a  negotiable  in- 
strument, and  under  Civil  Code  Section  3118  the  effect  of  a  restrictive 
endorsement  is  set  forth.  U.C.C.  describes  several  situations  in  which 
as  a  matter  of  law  it  will  be  found  that  there  is  notice  of  prior  owner- 
ship claims. 
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Subdivision  (1)  (a)  follows  rather  closely  the  provisions  of  Civil 
Code  Section  3118  providing  in  effect  that  subsequent  indorsees  ac- 
quire only  the  title  of  the  first  indorsee  under  a  restrictive  indorsement. 

Subdivision  (1)  (b)  is  new  and  has  no  California  counterpart. 

Subdivision  (2)  is  similar  to  Corporations  Code  Section  30002. 

As  to  what  is  required  in  order  to  put  purchasers  on  notice  of  defect 
see  Popp  V.  Exchange  Bank,  189  Cal.  296,  208  Pac.  113;  Goodalc  v. 
Thorn,  199  Cal.  307,  249  Pac.  11 ;  Barthelmess  v.  Cavalier,  2  Cal.  App. 
(2d)  477,  38  Pac.  (2d)  484. 

8-305.     Staleness  as  Notice  of  Adverse  Claims 

Applicable  California  Statutes 

Civil  Code  Sections  3133(2)  and  3134. 

This  section  substitutes  arbitrary  time  limits  for  the  general  phrases 
and  expressions  "before  it  was  overdue"  and  "an  unreasonable  length 
of  time,"  which  appear  in  Civil  Code  Sections  3133(2)  and  3134. 
Further,  this  section  applies,  of  course,  to  all  securities,  not  merely 
negotiable  instruments. 

Subdivision  (b)  would  amend  the  rule  set  forth  in  Pacific-Southivest 
Trust  Co.  v.  Valleij  Finance  Corp.,  99  Cal.  App.  728,  279  Pac.  222.  See 
also  Ryckman  v.  Fox  Film  Corp.,  188  Cal.  271,  205  Pac.  431 ;  Sasiier 
V.  Ornsten,  93  Cal.  App.  (2d)  467,  209  Pac.  (2d)  44. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Section  66. 

8-306.     Warranties  on  Presentment  and  Transfer 

Applicable  California  Statutes 

Civil    Code    Sections   3145,   3146,   3148,    and   3150;    Corporations   Code    Sections 
2474,  2475,  and  2476. 

Subdivision  (1)  is  new. 

Subdivision  (2)  (a)  is  similar  to  Corporations  Code  Section  2474(b) 
and  approaches  Civil  Code  Section  3145(2). 

Subdivision  (2)(b)  is  similar  to  Corporations  Code  Section  2474(a) 
except  for  the  addition  of  the  language  "and  has  not  been  materially 
altered,"  and  to  Civil  Code  Section  3146(1). 

Subdivision  (2)  (c)  is  similar  to  Corporations  Code  Section  2474(c) 
and  to  Civil  Code  Section  3146(4). 

Subdivision  (3)  removes  all  substantive  warranties  in  the  case  of 
deliveries  by  intermediaries.  This  would  alter  the  rule  of  Civil  Code 
Section  3150. 

Subdivision  (4)  is  similar  to  Corporations  Code  Section  2476. 

Subdivision  (5)  is  new. 

Under  U.C.C.  the  warranties  by  definition  run  only  to  purchasers  for 
value,  whereas  under  Civil  Code  Section  3146  the  warranties  run  in 
favor  of  those  who  received  by  delivery  or  indorsement  and  included 
others  that  purchase  for  value. 

In  general  the  scope  of  the  warranties  are  substantially  the  same 
under  U.C.C.  and  the  existing  California  law. 

See  17  McKinney's  Digest,  Negotiable  Instruments,  Sections  86,  96, 
94,  88;  5  McKinney's  Digest,  Corporations,  Section  267. 
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8-307.    Effect  of  Delivery  Without  Indorsement;  Right  to  Compel 
Indorsement 

Applicable  California  Statutes 

Civil  Code  Section  3130 ;  Corporations  Code  Section  2472. 

There  is  substantial  similarity  between  this  section  and  Corporations 
Code  Section  2472  and  Civil  Code  Section  3130,  except  that  in  Corpora- 
tions Code  Section  2472  as  between  the  parties  to  a  transfer  the  transfer 
is  complete  upon  the  making  of  the  necessary  indorsements,  whereas 
under  U.C.C.  this  transfer  will  not  be  complete  until  the  time  of  the 
delivery  of  the  indorsed  security.  See  generally,  Bernheimer  v.  First 
Nat.  Bank,  78  Fed.  (2d)  139;  Cassetta  v.  Baima,  106  Cal.  App.  196, 
288  Pac.  830. 

See  5  McKinney's  Digest,  Corporations,  Section  267. 

8-308.     Indorsement,  How  Made;  Special  Indorsement;  Indorser 
Not  a  Guarantor;  Partial  Assignment 

Applicable  California  Statutes 

Civil  Code  Sections  3112  to  3118,  and  3145  to  3150,  inclusive ;  Corporations  Code 
Section  2462. 

There  is  substantial  similarity  between  subdivision  (1)  and  Corpora- 
tions Code  Section  2462  and  Civil  Code  Section  3112. 

Subdivision  (2)  is  similar  to  Civil  Code  Section  3114,  although  the 
expression  "special"  indorsement  is  substituted  for  "conditional," 
' '  qualified, "  or  "  restrictive. ' ' 

Subdivision  (3)  is  new. 

Subdivision  (4)  is  new  in  limiting  the  liability  of  indorsers  and 
would  change  the  rules  expressed  in  Civil  Code  Sections  3145,  3146, 
3147,  and  3148. 

Subdivision  (5)  is  new  and  has  no  California  counterpart. 

Subdivision  (6)  is  new. 

Subdivision  (7)  is  new. 

See  5  McKinney's  Digest,  Corporations,  Section  267;  17  McKinney's 
Digest,  Negotiable  Instruments,  Sections  48,  50,  52,  54. 

8-309.     Effect  of  Indorsement  Without  Delivery 

Applicable  California  Statutes 

Civil  Code  Section  3111 ;  Corporations  Code  Sections  2466  and  2473. 

There  is  no  substantial  change  made  in  the  California  law  by  this 
section,  although  the  section  greatly  simplifies  the  language  of  the  basic 
principle,  and  the  provisions  of  Corporations  Code  Section  2473  have 
been  omitted  as  to  the  necessity  for  delivery  of  negotiable  instruments 
in  the  California  law.  See  Lewis  v.  Booth,  3  Cal.  (2d)  345,  44  Pac.  (2d) 
560.  Compare  as  to  corporate  stock  Powers  v.  Pacific  Diesel  Eng.  Co., 
206  Cal.  334,  274  Pac.  512. 

See  5  McKinney's  Digest,  Corporations,  Section  267;  17  McKinney's 
Digest,  Negotiable  Instruments,  Section  47. 

8-310.    Indorsement  of  Security  in  Bearer  Form 

Applicable  California  Statutes 
Civil  Code  Section  3121. 

This  section  deletes  the  provisions  of  Civil  Code  Section  3121  limiting 
the  liability  of  a  special  indorser  to  holders  only  who  make  title 
through  the  special  indorsement. 
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See  17  MeKinney's  Digest,  Negotiable  Instruments,  Section  47. 
8-311.     Effect  of  Unauthorized  Indorsement 

Applicable  California  Statutes 
Civil  Code  Section  3101. 

This  section  completely  changes  the  rule  of  Civil  Code  Section  3104 
by  providing  that  a  bona  fide  purchaser  of  a  security,  the  transfer  of 
which  has  been  regi.stered,  takes  free  of  the  defense  that  an  indorse- 
ment has  been  forged.  As  to  negotiable  instruments,  the  California 
rule  has  been,  and  is,  that  a  forged  indorsement  is  totally  ineffective. 
Security  1st  Nat.  Bank  v.  Bank  of  America,  22  Cal.  (2d)  154,  137  Pac. 
(2d)  452. 

See  17  MeKinney's  Digest,  Negotiable  liirstrunients,  Section  41. 

8-312.     Effect  of  Guaranteeing  Signature  or  Indorsement 

This  section  is  new.  As  to  guarantors,  generally,  see  Civil  Code  Sec- 
tion 2787. 

8-313.  When  Delivery  to  the  Purchaser  Occurs;  Purchaser's 
Broker  as  Holder 

Applicable  California  Statutes 

Civil  Coile  Section  .32G6 ;  Corporations  Code  Section  24,53. 

This  section  introduces  a  new  and  much  broader  and  more  inclusive 
definition  of  delivery,  and  particularly  covers  the  situation  heretofore 
omitted,  of  the  delivery  to  a  broker.  For  a  discussion  of  constructive 
deliverv  of  negotiable  instruments,  see  Nordin  v.  First  Trust  &  Savings 
Bank,  il8  Cal.  App.  697,  6  Pac.  (2d)  92. 

8-314.     Duty  to  Deliver ;  When  Completed 

This  section  is  new.  As  to  delivery  of  certificate  of  stock  without  right 
of  possession  or  authority  to  transfer  see  Corporations  Code  Section 
2468,  and  delivery  without  indorsement.  Corporations  Code  Section 
2472. 

8-315.    Action  Against  Purchaser  Based  Upon  Wrongful  Tran.'^fer 

Applicable  California  Statutes 
Corporations  Code  Section  2470. 

This  section  reaffirms  generally  the  powers  of  rescission  and  repos- 
session in  the  event  of  a  faulty  indorsement,  but  the  section  adds  the 
provisions  excepting  recovery  of  a  security  from  bona  fide  purchaser 
where  the  bona  fide  purchaser  received  a  new  security  on  registration 
of  transfer  of  the  security  so  indorsed.  See  U.C.C.  8-311.  The  provisions 
regarding  a  bona  fide  purchaser  of  the  instrument  after  a  wrongful 
transfer  in  subdivision  (2)  are  to  be  compared  Avith  Corporations  Code 
Section  2470(b)(1). 

Subdivi.sion  (3)  is  similar  to  Corporations  Code  Section  2470(c). 

See  5  IMcKinncy 's  Digest,  Corporations,  Section  267. 

8-316.  Purchaser's  Right  to  Requisites  for  Registration  of  Trans- 
fer on  Books 

This  section  is  new.  There  is  a  recijirocal  right  given  to  the  corpora- 
tion or  other  transferor  to  demand  proof  by  a  transferee  of  his  riglit 
to  the  tran.sfer  under  the  provisions  of  Corporations  Code  Section  2409, 
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and  see  Wina7}s  v.  Alpha  Beta  Food  Markets,  Inc.,  11  Cal.  App.  (2d) 
653,  54  Pac.  (2d)  48. 

8-317.     Attachment  or  Levy  Upon  Security- 
Applicable  California  Statutes 

Code  of  Civil  Procedure  Section  542(4)  ;   Corporations  Code   Sections  2477  and 

2478. 

This  section  represents  a  substantial  change  in  the  California  proce- 
dure in  that  under  U.C.C.  the  levy  is  valid  only  when  the  security  ''is 
actually  seized"  whereas  under  the  Code  of  Civil  Procedure  Section 
542(4)  the  levy  is  perfected  by  leaving  a  copy  of  the  writ  and  a  notice 
with  officer  of  issuing  corporation.  For  old  California  rules  on  priority 
of  attachment  see  National  Bank  of  the  Pacific  v.  Western  Pacific  Rail- 
way, 157  Cal.  573,  108  Pac.  676. 

8-318.     No  Conversion  by  Good  Faith  Delivery 

Applicable  California  Statutes 
Corporations  Code  Section  30002. 

This  section  is  similar  in  intent  to  Corporations  Code  Section  30002. 
8-319.     Statute  of  Frauds 

Applicable  California  Statutes 
Civil  Code  Section  1624(1). 

This  section  must  be  compared  with  U.C.C.  2-201  and  the  annotations 
thereunder. 

Generally,  subdivision  (a)  is  similar  to  the  written  note  or  memo 
provision  of  Civil  Code  Section  1624(1). 

Subdivison  (b)  is  a  corollary  to  the  part  performance  doctrine 
under  the  existing  statutes. 

Subdivision  (c)  is  new,  although  probably  the  California  courts 
would  agree  on  an  estoppel  theory. 

Subdivision  (d)  is  new. 

The  traditional  limitations  of  Civil  Code  Section  1624  (1)  have  been 
eliminated :  e.g.,  the  $500  limitation.  Earnest  payment  is  recognized 
only  to  a  limited  extent  in  subdivision  (b) . 

PART  4 
REGISTRATION 

8-401.     Duty  of  Issuer  to  Register  Transfer 

Applicable  California  Statutes 

Corporations  Code  Sections  2409  and  2410. 

This  section  is  more  specific  than  Corporations  Code  Section  2409 
which  permits  the  transfer  agent  or  corporation  to  demand  ' '  reasonable 
proof"  of  the  right  to  transfer.  A  corporation  may  rightfully  require 
evidence  of  authority  to  make  a  transfer  before  it  permits  it.  Taft  v. 
Presidio  &  F.  R.  Co.,  84  Cal.  131,  24  Pac.  436.  Under  the  California 
proceeding  a  bond  may  be  required.  See  also  Baxter  v.  Boston-Pacific 
Oil  Co.,  81  Cal.  App.  187,  253  Pac.  185. 

As  to  proceedings  where  there  are  conflicting  claims  see  Corporations 
Code  Section  2410  and  MacDermot  v.  Hayes,  175  Cal.  95,  170  Pac.  616, 
and  Spangenherg  v.  Neshitt,  22  Cal.  App.  274,  134  Pac.  343. 

See  5  McKinney's  Digest,  Corporations,  Sections  286  and  288. 
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8-402.     Assurance  That  Indorsements  Are  Effective 

Applicable  California  Statutes 

Corporations  Code  Sections  2408,  2409,  2411,  and  30003. 

This  section  is  new  in  that  it  establishes  specific  requirements  which 
the  issuer  may  make  in  terms  of  documentation.  The  section  is  in  theory 
similar  to  the  purpose  of  Corporations  Code  Sections  2408  and  2409 
which  speak  in  general  terms  of  "reasonable  proof  of  his  right  to 
transfer"  and  Section  30003  which  requires  proof  of  appointment  or 
incumbency. 

8-403.     Limited  Duty  of  Inquiry 

Applicable  California  Statutes 

Corporations  Code  Sections  2410,  2411,  30001,  and  .30004. 

Subdivision  (l)(a)  is  similar  to  the  first  part  of  Corporations  Code 
Sections  2410  and  30004(a). 

SubdiA'ision  (2)  is  similar  to  Corporations  Code  Section  2410  except 
that  the  U.C.C.  gives  the  adverse  claimant  30  daj^s  while  the  Corpora- 
tions Code  gives  him  five  days. 

Subdivision  (3)  is  similar  to  Corporations  Code  Section  2411  with 
regard  to  transfers  by  fiduciaries.  See  E ringer  v.  MacDongall,  28  Cal. 
App.  (2d)  175,  82  Pac.  (2d)  194.  With  regard  to  the  ascertainment  of 
a  continued  fiduciary  relation  contained  in  subdivision  (3)  (a),  see 
Corporations  Code  Section  30001. 

8-404.     Liability  and  Nonliability  for  Registration 

Applicable  California  Statutes 

Corporations  Code  Setcions  2417,  2418,  2419,  2420,  and  2481. 

This  sectioji  is  new. 

8-405.     Lost,  Destroyed  and  Stolen  Securities 

Applicable  California  Statutes 

Corporations  Code  Sections  2417,  2477,  and  2481  to  2486,  incl. 

Corporations  Code  Section  2417  gives  a  remedy  in  the  situation 
covered  by  subdivision  ( 1 )  of  lost,  destroyed  or  stolen  securities. 

U.C.C.  language  is  mandatory  in  compelling  the  issuer  to  issue  a  new 
security  if  lost,  destroyed  or  wrongfully  taken.  Under  U.C.C.  the  issuer 
must  issue  a  new  security  if  a  bond  is  posted  or  other  reasonable 
requisites  of  the  is.suer  are  met.  Under  Corporation  Code  Section  2481 
the  board  of  directors  may  require  a  bond  or  it  may  be  waived.  As  to 
lost  or  destroyed  boiids,  debentures,  equipment  trust  certificates  "or 
other  security,"  .see  the  remodv  provided  in  Corporations  Code  Sections 
2417  to  2420. 

There  is  no  California  counterpart  for  subdivision  (3). 

The  procedural  provisions  of  Corporations  Code  Sections  2482  to 
2486  have  been  eliminated. 

Under  Corporations  Code  Section  2477  llio  old  certificate,  of  course, 
cannot  be  surrendered  and  that  is  not  a  procedural  bar. 

See  f)  McKiiniey's  Digest,  Corjioralions,  Section  272. 

8-406.     Duty  of  Authenticating-  Trustee,  Transfer  Agent  or 

Registrar 
This  section  is  new  and  lias  no  California  counterpart. 


ARTICLE  9 

SECURED  TRANSACTIONS;   SALES  OF   ACCOUNTS; 
CONTRACT   RIGHTS  AND  CHATTEL   PAPER 

The  provisions  of  Article  9  are  to  be  compared  with  the  six  types  of 
security  transactions  in  personal  property  now  recognized  by  Califor- 
nia law,  namely,  chattel  mortgages,  conditional  sales  contracts,  pledges, 
trust  receipts,  assignments  of  accounts  receivable,  and  inventory  liens. 
This  is  the  classification  which  is  found  in  Division  III,  Part  IV,  Title 
XIV  of  the  Civil  Code.  These  instruments  are  treated  in  the  following 
sections  of  the  Civil  Code:  Mortgages,  Chapter  II,  Article  III,  Civil 
Code  Sections  2955  to  2978 ;  Conditional  Sales,  Chapter  Ila,  Civil  Code 
Sections  2980  to  2982 ;  Pledges,  Chapter  III,  Civil  Code  Sections  2986 
to  3011;  Trust  Receipts,  Chapter  Ilia,  Civil  Code  Sections  3012  to 
3016.16 ;  Assignments  of  Accounts  Receivable,  Chapter  Illb,  Civil  Code 
Sections  3017  to  3029 ;  and  Inventory  Liens,  Chapter  IIIc,  Civil  Code 
Sections  3030  to  3043. 

Generally,  Article  9  will  change  rather  drastically  the  California 
law  regarding  these  six  forms  of  security  transactions.  The  manifest 
purpose  of  U.C.C.  is  to  combine  in  one  security  device  and  to  simplify 
all  of  the  differing  and  technical  characteristics  of  the  present  instru- 
ments. 

PART  1 

SHORT  TITLE,  APPLICABILITY  AND   DEFINITIONS 

9-101.     Short  Title 

This  section  is  new. 

9-102.     Policy  and  Scope  of  Article 

This  section  indicates  that  the  all-inclusive  nature  of  the  article 
covers  all  forms  of  securities  in  personal  property  other  than  those 
excluded  in  U.C.C.  Section  9-104.  For  a  comparison  with  forms  of 
lien  other  than  those  hereinabove  indicated  see  Civil  Code  Sections 
3051  to  3075,  inclusive. 

9-103.  Accounts,  Contract  Rights,  General  Intangibles  and  Equip- 
ment Relating  to  Another  Jurisdiction;  and  Incoming 
Goods  Already  Subject  to  a  Security  Interest 

Generally  speaking,  the  California  courts  recognize  the  validity  of 
security  transactions  entered  into  in  other  states  and  this  even  though 
there  has  been  noncompliance  with  the  laws  of  California,  and  the 
personality  is  in  California.  Motor  Acceptance  Co.  v.  Finn,  124  Cal. 
App.  766,  13  Pac.  (2d)  761;  Deposit  Guaranty  State  Bank  v.  Hessel 
Motor  Car  Co.,  90  Cal.  App.  428,  265  Pac.  954.  This  is  in  substantial 
conformity  with  subdivision  (3)  other  than  for  the  time  limitation. 

See  4  McKinney's  Digest,  Chattel  Mortgages,  Section  6;  5  McKin- 
ney's  Digest,  Conflict  of  Laws,  Section  18. 

(123) 
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9-104.     Transactions  Excluded  From  Article 
This  section  is  new. 

9-105.     Definitions  and  Index  of  Definitions 

Applicable  California  Statutes 
Civil  Code  Sections  1796,  2132b,  3013,  3017 (.")),  and  3429. 

Subdivisions  (a),  (b),  and  (c)  are  new. 

The  provisions  of  subdivision  (d)  may  be  compared  with  Civil  Code 
Sections  3429  and  3017(5). 

The  provisions  of  sulxli vision  (e)  may  be  compared  with  Civil  Code 
Sections  3013(2)  and  1796. 

The  provisions  of  subdivision  (f )  may  be  compared  with  Civil  Code 
Sections  1796,  2132b,  and  3013. 

The  provisions  of  subdivision  (g)  may  be  compared  with  Civil  Code 
Section  3013. 

It  should  be  noted  that  the  definitions  in  this  section  are  applicable 
to  all  of  the  various  types  of  secured  transactions  covered  by  the  article 
while  the  various  definitions  found  in  the  Civil  Code  are  applicable 
only  to  the  individual  secured  transactions  such  as  conditional  sales, 
pledges,  etc. 

9-106.     Definitions:   "Account";   "Contract  Right";   "General 
Intangibles" 

This  section  is  new.  For  a  comparison  see  the  provisions  of  Civil  Code 
Section  3017(1). 

9-107.     Definitions :  "Purchase  Money  Security  Interest" 

A  purchase  money  security  interest  is  comparable  to  the  purchase 
money  mortgage  situation  in  real  property  which,  under  Civil  Code 
Section  2898,  has  a  preferred  status  subject  to  the  recording  law. 

9-108.     When  After-Acquired  Collateral  Not  Security  for  Ante- 
cedent Debt 

This  section  is  new. 

9-109.     Classification  of  Goods;  "Consumer  Goods";  "Equipment"; 

"Farm  Products";  "Inventory" 
Tliere  is  no  Calil'oniia  coi-ol la ry  for  tlie  four  classifications  of  this 
section. 

9-110.     Sufiiciency  of  Description 
This  section  is  new. 

9-111.     Applicability  of  Bulk  Transfer  Laws 

Ai)plic'uble  California  Statutes 

Civil  Code  Sections  3440,  3440.1,  and  3440.;"). 

There  is  no  California  counterpart.  The  California  Bulk  Sah^s  Law 
is  broad  and  includes  the  cucumbrance  of  the  fixtures  or  store  equip- 
ment of  certain  named  tradesmen. 

9-112.     Where  Collateral  is  Not  Owned  by  Debtor 

This  section  is  new. 


I 

THE  UNIFORM   COMMERCIAL  CODE  125 

9-113.    Security  Interests  Arising  Under  Article  on  Sales 

This  section  is  new.  It  provides  that  while  Article  9  applies  to  secu- 
rity interests  arising  under  Article  2,  if  the  debtor  has  not  obtained 
or  is  not  in  possession  of  the  goods  the  formal  requisites  of  Article  9 
as  to  a  written  security  agreement  and  as  to  filing  are  obviated  and 
on  default  by  the  debtor  the  secured  party's  rights  are  governed  by 
Article  2  and  not  by  Part  5  of  Article  9. 

PART  2 

VALIDITY  OF  SECURITY  AGREEMENT  AND   RIGHTS 
OF   PARTIES  THERETO 

9-201.     General  Validity  of  Security  Agreement 

Generally,  security  instruments  are  recognized  in  California  law.  See, 
for  example,  Civil  Code  Section  3016.1. 

9-202.    Title  to  Collateral  Immaterial 

This  section  would  change  rather  drastically  the  law  of  California, 
since  the  existing  law  makes  the  location  of  title  all-important  in  both 
defining  the  various  devices  and  in  determining  substantive  rights  and 
priorities.  Thus,  in  the  pledge  situation  the  pledgor  retains  title,  as 
does  the  conditional  vendor.  This  is  so  in  some  instances  by  definition. 
See,  for  example.  Civil  Code  Section  2981  (a)  1  regarding  motor  vehi- 
cles. Title  has  been  equally  important  in  determining  risk  of  loss,  and 
priority  among  creditors,  etc.  Under  the  traditional  California  view 
creation  of  a  lien  vests  no  legal  title  in  the  creditor  (Civil  Code  Sec- 
tion 2888).  In  most  instances,  however,  irrespective  of  the  situs  of  title 
the  secured  creditor  is  protected  by  recording.  For  example,  chattel 
mortgages  (Civil  Code  Section  2963),  conditional  sales  contract  on 
certain  types  of  personalty  (Civil  Code  Section  2980),  etc. 

9-203.    Enforceability  of  Security  Interest :  Formal  Requisites 

Applicable  California  Statutes 

Civil  Code  Sections  2922,  2980,  2980.5,  2982,  3012  to  3016.16,  3019(1),  and  3031. 

The  present  California  law  requires  a  writing  for  a  valid  chattel 
mortgage  (Civil  Code  Section  2922)  ;  conditional  sale  of  mining  equip- 
ment (Civil  Code  Section  2980)  ;  livestock  (Civil  Code  Section  2980.5)  ; 
motor  vehicles  (Civil  Code  Section  2982);  trust  receipts  (Civil  Code 
Section  3014(2);  assignment  of  accounts  receivable  (Civil  Code  Sec- 
tion 3019(2)  ;  and  inventory  liens  (Civil  Code  Section  3031).  This  sec- 
tion, in  effect,  establishes  a  statute  of  frauds. 

9-204.    When  Security  Interest  Attaches;  After  Acquired  Prop- 
erty; Future  Advances 

Applicable  California  Statutes 

Civil  Code  Sections  2883,  2884,  2972,  2975,  2976,  and  2977. 

The  present  California  law  recognizes  the  right  to  encumber  after 
acquired  property.  (Civil  Code  Section  2883.)  This  is  in  general  accord 
with  this  section.  The  so-called  doctrine  of  potential  possession  has  been 
abolished  by  the  California  Sales  Act,  but  continues  with  reference  to 
mortgages.  Arques  v.  Wasson,  51  Cal.  620 ;  Alferitz  v.  Borgwardt,  126 
Cal.  201,  58  Pac.  460. 
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Subdivision  (2)  (a)  is  in  accord  with  First  Nat.  Bank  v.  Brasheers, 
200  Cal.  389,  253  Pac.  143.  As  to  the  continuance  of  a  mortgage  lien 
after  severance  see  Civil  Code  Section  2972. 

Subdivisions  (2)  (c)  and  (d)  are  in  general  accord  with  Civil  Code 
Section  2882.  See  Mason  v.  Citizens  Nat.  T.  d:  S.  Bank,  71  Fed.  (2d) 
246,  and  Bajik  of  California  v.  McCoy,  23  Cal.  App.  (2d)  192,  72  Pac. 
(2d)  923. 

Subdivisions  (3)  and  (5)  are  generally  similar  in  concept  to  Civil 
Code  Section  2884.  Wagner  v.  Sariotti,'  56  Cal.  App.  (2d)  693,  133  Pac. 
(2d)  430.  Subdivision  (5)  is  similar  to  Civil  Code  Section  2975. 

Subdivision  (4)  is  largely  new. 

Civil  Code  Section  2976  recognizes  a  priority  right  in  the  mortgagee 
of  the  increase  of  livestock.  As  to  mortgage  or  after  acquired  livestock 
see  Civil  Code  Section  2977. 

See  15  McKinney's  Digest,  Liens,  Sections  1,  3,  and  10. 

9-205.  Use  or  Disposition  of  Collateral  Without  Accounting 
Permissible 

Applicable  California  Statutes 
Civil  Code  Section  2978. 

This  section  is  in  accord  with  Civil  Code  Section  2978  relating  to 
livestock,  hay  and  grain. 

As  to  mortgages  see  the  requirements  of  Penal  Code  Section  538 
requiring  notice  in  the  event  of  sale.  As  to  the  right  of  a  trustee  to 
sell  under  tru.st  receipt  see  Commercial  Discount  Co.  v.  Meline,  42  Cal. 
App.  (2d)  220,  108  Pac.  (2d)  735.  Of  course  the  vendee  under  a  con- 
ditional sales  contract  cannot  sell  a  title  even  to  a  bona  fide  purchaser. 
McConnell  v.  Bedd,  86  Cal.  App.  785,  261  Pac.  506.  As  to  trust  re- 
ceipts compare  Civil  Code  Section  3016.6. 

9-206.  Agreement  Not  to  Assert  Defenses  Against  Assignee ;  Modi- 
fication of  Sales  Warranties  Where  Security  Agreement 
Exists 

This  section  is  new. 

9-207.  Rights  and  Duties  When  Collateral  Is  in  Secured  Party's 
Possession 

Applicable  California  Statutes 

Civil  Code  Sections  1714  and  2989. 

There  is  a  general  correlation  between  this  section  and  the  American 
Law  Institute  Restatement  of  Security,  as  follows:  Subdivision  (1), 
Sections  17  and  18  of  the  Restatement;  subdivision  (2),  Section  14; 
subdivision  (2)  (a).  Sections  25  and  26;  subdivision  (2)(b),  Sections 
17  and  18  of  the  Restatement. 

As  to  subdivision  (2)(c),  any  increase  of  property  is  likewise  sub- 
ject to  the  pledge.  (See  Civil  Code  Section  2989.)  The  rule  is  the  same 
as  to  chattel  mortgages  of  livestock  (Civil  Code  Section  2976),  and  see 
Sections  3,  27,  and  40  of  the  Restatement. 

As  to  subdivision  (2)(e)  see  Restatement  of  Security,  Section  22. 

As  to  subdivision  (3)  see  Restatement  of  Security,  Section  20. 

Subdivision  (4)  is  new. 
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9-208.     Request  for  Statement  of  Account  or  List  of  Collateral 

This  section  is  new. 

PART  3 

RIGHTS  OF  THIRD   PARTIES;   PERFECTED   AND   UNPERFECTED 
SECURITY   INTERESTS;   RULES  OF   PRIORITY 

9-301.  Persons  Who  Take  Priority  Over  Unperfected  Security 
Interests;  "Lien  Creditor" 

Applicable  California  Statutes 

Civil  Code  Sections  2957,  2973,  2980,  2980.5,  2988,  3013,  3015,  3016.4,  3016.5, 
3033,  and  3036;  Public  Utilities  Code  Sections  7576  to  7579;  Vehicle  Code 
Sections  370,  5600,  5601,  and  6300. 

Subdivision  (1)  (a)  is  new. 

Subdivisions  (l)(b)  and  (l)(d),  insofar  as  they  relate  to  a  good 
faith  encumbrancer  without  knowledge  of  a  prior  unrecorded  security 
interest,  are  in  accord  with  California  law.  As  to  chattel  mortgages 
see  Civil  Code  Sections  2957  and  2973,  and  Vehicle  Code  Section  6300. 

As  to  conditional  sales  contracts  no  recording  or  filing  is  necessary 
except  as  to  livestock  and  other  animate  chattels,  Civil  Code  Section 
2980.5,  and  mining  machinery.  Civil  Code  Section  2980,  as  to  inventory 
liens  see  Civil  Code  Section  3033  and  3036,  as  to  conditional  sales  of 
railroad  equipment  see  Public  Utilities  Code  Sections  7576  to  7579,  and 
as  to  motor  vehicles  compare  Vehicle  Code  Sections  370,  5600,  and 
5601.  Generally,  the  conditional  vendor  prevails  against  all  subsequent 
purchasers  or  encumbrancers,  even  those  who  are  bona  fide.  Van  Allen 
V.  Francis,  123  Cal.  474,  56  Pac.  339,  unless  he  is  estopped.  General  Se- 
curities Corp.  V.  Bio  Motor  Car  Co.,  91  Cal.  App.  16,  266  Pac.  576. 

As  to  pledges  the  lien  is  a  possessory  one  (Civil  Code  Section  2988), 
but  see  Civil  Code  Section  3015  for  limited  circumstances  when  pledgee 
is  protected  without  possession. 

Generally,  trust  receipts  are  valid  for  a  period  of  30  days  without 
perfection  against  creditors  but  not  against  certain  purchasers. 

Assignee  of  accounts  receivable  must  perfect  his  security  by  filing 
notice  of  assignment.  (Civil  Code  Section  3018.) 

Subdivision  (1)  (c)  is  new. 

Subdivision  (2)  is  new.  There  are  no  special  rules  regarding  purchase 
money  mortgages  as  to  personalty. 

Subdivision  (3)  is  generally  similar  to  Civil  Code  Sections  3013(6) 
and  3016.4. 

See  4  McKinney's  Digest,  Chattel  Mortgages,  Sections  20,  26,  28;  21 
McKinney's  Digest,  Sales,  Section  446;  19  McKinney's  Digest,  Pledges, 
Section  19. 

9-302.  When  Filing  Is  Required  to  Perfect  Security  Interest; 
Security  Interests  to  Which  Filing  Provisions  of  This 
Article  Do  Not  Apply 

Applicable  California  Statutes 

Civil  Code  Sections  955,  2957,  2958,  2958a,  2980,  2980.5,  2988.  3015,  3016.3, 
3016.4,  3016.5,  3019,  3020,  and  3031 ;  Vehicle  Code  Section  6300. 

Subdivision  (1)  (a)  is  to  be  compared  with  Civil  Code  Sections  2988 
and  3015  wherein  possession  is  necessary  to  perfect  a  pledge  without 
the  necessity  of  a  filing.  In  none  of  the  other  security  devices  is  pos- 
session a  controlling  element. 
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With  reference  to  the  filing  (or  recording)  provision55  of  the  re- 
mainder of  the  section,  comparison  should  be  made  with  the  various 
California  security  instruments. 

Recording  is  required  to  perfect  all  chattel  mortgages  (Civil  Code 
Section  2957),  except  on  motor  vehicles,  where  the  mortgagee  must  be 
designated  as  the  legal  owner  on  the  certificate  of  ownership  (Vehicle 
Code  Section  6300).  This  is  similar  to  Alternative  A.  No  special  treat- 
ment is  given  to  purchase  money  chattel  mortgages.  Possession  by  a 
chattel  mortgagee  is  the  equivalent  of  record.  See  Chelhar  v.  Acme 
Garage,  18  Cal.  App  (2d)  775,  61  Pac.  (2d)  1232. 

Recording  or  filing  is  not  required  in  order  to  perfect  a  security  in- 
terest under  a  conditional  sales  contract  except  as  to  livestock  and  ani- 
mate chattels  (Civil  Code  Section  2980.5)  ;  mining  machinery  and 
equipment  (Civil  Code  Section  2980)  and  railroad  equipment  (Public 
Utilities  Code  Section  7579).  Under  Civil  Code  Section  955  a  recording 
is  not  required  to  perfect  the  transfer  of  a  conditional  sales  contract, 
but  it  must  be  indorsed,  or  assigned  in  writing  and  delivered  to  the 
transferee. 

No  filing  is  necessary  to  perfect  a  pledge. 

Filing  or  possession  is  necessarv  to  perfect  a  trust  receipt  under  Civil 
Code  Sections  3016.3,  3016.4,  and^3016.5. 

Filing  is  necessarj^  to  perfect  accounts  receivable  under  Civil  Code 
Sections  3019  and  3020. 

Filing  is  necessary  to  perfect  an  inventory  lien  under  Civil  Code  Sec- 
tion 3031. 

Ship  mortgages  must  be  recorded  with  the  Collector  of  Customs  un- 
der Civil  Code  Section  2958.  Aircraft  mortgages  must  be  recorded  in 
accordance  with  the  laws  of  the  United  States.  (Civil  Code  Section 
2958a.) 

9-303.     When  Security  Interest   Is  Perfected;  Continiuty  of  Per- 
fection 

Applicable  California  Statutes 

Civil  Code  Soctions  !>."..">,  2.s,S.*?,  2'.r.\0,  29r>7,  2080,  2080.5,  2088,  .301.=),  3016.4,  .S016..1, 
3018,  and  3031 ;  Vehicle  Code  Section  (i300. 

The  provisions  of  subdivision  (1)  with  reference  to  the  time  when 
the  security  interest  is  perfected  may  be  compared  with  the  following 
California  rules : 

As  to  chattel  mortgages  perfection  may  relate  baelv  to  date  of  execu- 
tion if  the  instrument  is  recorded  within  a  reasonable  time  under  Civil 
Code  Section  2957,  or  as  to  vehicles  if  properly  indorsed  certificates 
of  owner.ship  are  forwarded  for  transfer  within  30  days  under  Vehicle 
Code  Section  6300.  The  lien  of  a  chattel  mortgage  attaches  to  after 
acquired  property  when  the  mortgagor  acquires  it  under  Civil  Code 
Section  2883. 

As  to  conditional  sales  contracts  on  mining  equipment  and  machinery 
and  livestock,  the  perfection  relates  back  to  execution  of  the  contract 
if  recorded  within  tlie  times  .set  by  Civil  Code  Sections  2980  and  2980.5. 
On  all  other  conditional  sales  contracts  perfection  of  the  security  is  at 
the  time  of  execution. 
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The  security  interest  in  pledges  is  not  perfected  until  the  pledged 
property  is  delivered  under  Civil  Code  Section  2988,  but  if  the  pledge 
is  given  for  new  value,  perfection  within  10  days  relates  back  as  against 
creditors,  but  not  as  against  others  under  Civil  Code  Section  3015, 

Perfection  by  filing  of  trust  receipt  within  30  days  after  delivery 
of  goods  to  a  trustee  relates  back  to  delivery  under  Civil  Code  Section 
3016.4,  except  as  to  certain  purchasers.  (See  Civil  Code  Section  3016.5.) 

As  to  the  accounts  receivable  under  Civil  Code  Section  3018  perfec- 
tion is  as  of  the  date  of  filing  notice,  except  that,  as  to  creditors,  per- 
fection by  filing  within  five  days  relates  back  to  the  execution  of  the 
assignment. 

As  to  inventory  liens  under  Civil  Code  Section  3031,  perfection 
may  relate  back  to  date  of  execution  if  the  instrument  is  filed  within 
10  days. 

9-304.  Perfection  of  Security  Interest  in  Instruments,  Documents, 
and  Goods  Covered  by  Documents;  Perfection  by  Permis- 
sive Filing;  Temporary  Perfection  Without  Filing  or 
Transfer  of  Possession 

Applicable  California  Statutes 

Civil  Code  Sections  3015(1),  (2),  and  (3),  3016.3,  3016.4,  and  3016.5. 

The  provisions  of  this  section  are  substantially  new.  There  is  a  pro- 
vision in  Civil  Code  Section  3015(1)  and  (2)  somewhat  similar  to  sub- 
division (5)  (a)  as  to  pledges  not  accompanied  by  delivery  of  posses- 
sion, but  the  provision  is  limited  to  a  10-day  period  and  is  not  limited 
to  instruments  or  documents.  A  provision  similar  to  subdivision  (5)  (b) 
exists  but  is  limited  to  a  "temporary  and  limited  purpose"  without 
specific  time  limit  and  is  not  limited  to  instruments  or  documents  under 
the  provisions  of  Civil  Code  Section  3015(3). 

Trust  receipts  are  valid  for  30  days  without  perfection  as  to  creditors 
(Civil  Code  Section  3016.4),  but  not  as  to  certain  purchasers  (Civil 
Code  Section  3016.5).  The  trust  receipt  provisions  in  the  Civil  Code 
apply  to  goods  as  well  as  to  instruments  or  documents  and  possession 
must  be  retained  to  continue  perfection  by  possession  (Civil  Code  Sec- 
tion 3016.3). 

As  to  chattel  mortgages,  conditional  sales  contracts,  assignments  of 
accounts  receivable,  and  inventory  liens,  there  are  no  comparable  Cali- 
fornia provisions. 

9-305.  When  Possession  by  Secured  Party  Perfects  Security  In- 
terest Without  Filing 

Applicable  California  Statutes 

Civil  Code  Sections  2988,  3016.3,  3016.4,  3018,  and  3036. 

Possession  by  a  chattel  mortgagee  is  equivalent  to  recording  the 
chattel  mortgage.  See  Chelhar  v.  Acme  Garage,  18  Cal.  App.  (2d) 
Supp.  775,  61  Pac.  (2d)  1232. 

As  to  conditional  sales,  there  are  no  comparable  California  provisions. 

As  to  pledges,  the  lien  of  a  pledge  is  dependent  on  possession  by  the 
pledgee  or  the  pledge  holder  (Civil  Code  Section  2988)  and  if  the 
field  warehousing  arrangement  results  in  a  valid  pledge  no  filing  is 
required.  See  Heffron  v.  Bank  of  America,  113  Fed.  (2d)  239, 
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As  to  trust  receipts,  the  possession  by  the  ontrn.stor  is  equivalent  to 
filing  (Civil  Code  Section  3016.3),  and  maj^  relate  back  for  30  days  as 
against  creditors  (Civil  Code  Section  3016.4). 

As  to  assignments  of  accounts  receivable,  the  possession  of  accounts 
through  notification  of  the  account  debtors  does  not  perfect  the  assign- 
ment. Filing  is  required  in  order  to  perfect  the  assignment.  (See  Civil 
Code  Section  3018.) 

As  to  inventory  liens  the  lien  is  not  dependent  on  pos.ses.sion  (Civil 
Code  Section  3036). 

9-306.     "Proceeds";    Secured    Party's    Rights    on    Disposition    of 
Collateral 

Applicable  California  Statutes 

Civil  Code  Sections  3016.G,  302.5,  and  3037. 

This  section  is  largely  new  and  as  to  chattel  mortgages,  conditional 
sales  contracts  and  pledges  there  are  no  special  statutory  provisions  as 
to  the  rights  of  secured  parties  to  "proceeds."  Such  rights  are  deter- 
mined by  the  common  law  rules  as  to  tracing  funds. 

As  to  trust  receipts,  the  entrustor  has  rights  to  the  proceeds  to  the 
extent  his  interest  is  valid  as  to  (a)  debts  arising  from  disposition; 
(b)  value  of  any  proceeds  received  by  trustee  within  10  days  prior  to 
receivership  or  filing  of  a  petition  in  bankruptcy  and  (e)  to  any  other 
identifiable  proceeds,  under  the  provisions  of  Civil  Code  Section 
3016.6.  See  PeopJcs  Finance  &  Thrift  Co.  v.  Bowman,  58  Cal.  App.  (2d) 
729,  137  Pac.  (2d)  729. 

As  to  the  assignments  of  accounts  receivable,  the  assignor  is  trustee 
for  the  assignee  of  proceeds  of  the  account  and  of  any  property  sold 
which  is  returned  to  or  recovered  by  the  assignor  under  Civil  Code  Sec- 
tion 3025,  but  the  assignee's  rights  thereto  are  inferior  to  those  of  a 
bona  fide  purchaser  or  encumbrancer  without  notice. 

As  to  merchandise  subject  to  an  inventory  lien,  the  lien  attaches  to 
tlie  proceeds  of  the  sale  of  any  such  merchandise  (Civil  Code  Sec- 
tion 3037). 

9-307.     Protection  of  Buyers  of  Goods 

Applicable  California  Statutes 

Civil  Code  Sectious  29")r>,  2973,  2988,  3015,  3016.5,  3018,  3019,  and  3037. 

The  present  California  rule  as  to  chattel  mortgages  is  substantially 
in  accord  with  subdivision  (1)  insofar  as  it  relates  to  inventory  in  the 
hands  of  a  merchant  since  a  chattel  mortgage  on  a  stock  in  trade  is 
not  valid  except  as  between  the  parties  (Civil  Code  Sections  2955  and 
2973),  but  apparently  the  rnlo  is  otherwise  as  to  inventory  in  the  hands 
of  a  nianufactnrer.  See  PhiUips  v.  Byevn,  189  Cal.  665,  209  Pac.  557. 
There  is  no  California  corollary  as  to  chattel  mortgages  Avith  reference 
to  subdivision  (2). 

The  California  rule  as  to  conditional  sales  contracts  is  in  accord  with 
subdivision  (1)  as  to  the  inventory  in  the  hands  of  a  dealer  on  princi- 
ples of  e.stoppel  against  a  conditional  .seller  to  such  merchant.  See  Gen- 
eral Securities  Corp.  v.  Beo  Motor  Car  Co.,  supra.  There  are  no  special 
])r()visions  as  to  consumer  goods  or  farm  equipment  to  avoid  the  general 
rule  that  a  conditioiuil  sah\s  contract  is  valid  against  all  jicr.sons,  even 
a  bona   fide  purchaser  and   accordingly,  subdivision    (2)    as  to  condi- 
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tional  sales  contracts  would  appear  to  be  new.  See  Van  Allen  v.  Francis, 
123  Cal.  474,  56  Pac.  339. 

If  a  pledge  is  perfected  by  the  taking  and  retention  of  possession, 
no  purchaser  acquires  a  right  prior  to  the  pledgee  under  Civil  Code 
Section  2988.  Where,  however,  the  pledge  is  valid  for  a  10-day  period 
without  the  taking  of  possession  purchasers  without  notice  would  ac- 
quire prior  right  under  Civil  Code  Section  3015. 

The  Californa  rules  with  reference  to  trust  receipts  are  in  accord 
with  the  provisions  of  subdivision  (1)  under  Civil  Code  Section  3016.5, 
but  as  to  subdivision  (2)  there  are  no  special  provisions  because  the 
property  is  consumer  goods  or  farm  equipment. 

As  to  the  assignments  of  accounts  receivable,  a  perfected  assignment 
would  be  valid  as  against  anv  subsequent  purchaser  under  Civil  Code 
Sections  3018  and  3019. 

As  to  merchandise  subject  to  an  inventory  lien,  the  present  Califor- 
nia rule  as  to  a  holder  in  due  course  of  a  negotiable  instrument  and  a 
transferee  without  knowledge  of  a  non-negotiable  contract  or  instru- 
ment, is  in  accord  wih  subdivision  (1).  As  to  proceeds  which  are  an 
account  receivable,  the  result  is  the  same  as  the  assignment  of  an 
account  receivable  (Civil  Code  Section  3037). 

9-308.     Purchase  of  Chattel  Paper  and  Non-negotiable  Instruments 

Applicable  California  Statutes 

Civil  Code  Sections  955,  2934,  and  2935. 

As  to  chattel  mortgages,  an  assignment  of  chattel  mortgage  may  be 
recorded  and  from  the  time  it  is  recorded  it  is  constructive  notice  to  all 
persons  except  the  debtor.  See  Civil  Code  Sections  2934  and  2935.  A 
mortgage  cannot  be  assigned  independently  of  the  debts  secured  by  the 
mortgage.  See  Polhenius  v.  Trainer,  30  Cal.  686. 

An  assignment  of  a  conditional  sales  contract  is  not  perfected  againsi 
third  persons  until  the  contract  is  indorsed  or  assigned  in  writing  and 
delivered  to  the  buyer  under  Civil  Code  Section  955.  There  are  no  pro- 
visions for  filing  or  recording  the  instrument. 

As  to  pledges,  trust  receipts,  assignments  of  accounts  receivable,  and 
inventory  liens,  the  section  is  new. 

9-309.     Purchasers  of  Instruments  and  Documents 

Applicable  California  Statutes 

Civil  Code  Sections  3016.5(1)  (a),  3036,  and  3037. 

This  section  is  new  as  to  chattel  mortgages,  conditional  sales  con- 
tracts, pledges  and  assignments  of  accounts  receivable.  As  to  trust  re- 
ceipts see  Civil  Code  Section  3016.5(1)  (a),  and  as  to  inventory  liens, 
see  Civil  Code  Sections  3036  and  3037. 

9-310.     Priority  of  Certain  Liens  Arising  by  Operation  of  Law 

Applicable  California  Statutes 

Civil  Code  Sections  2988,  3015,  3016.7,  3036,  3051,  3051a,  and  3068  ;  Code  of  Civil 
Procedure  Section  1208.62. 

As  to  chattel  mortgages,  a  lien  for  services  or  materials  takes  priority 
over  recorded  chattel  mortgages  as  to  all  property  except  motor  vehi- 
cles where  the  priority  is  limJted  to  $200,  unless  prior  notice  is  given  to 
the  mortgagee  under  (Jivil  Code  Sections  3051,  3051a,  and  3068,  and  as 
to  aircraft  also  where  the  priority  is  limited  to  $250  unless  prior  notice 
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is  given  the  mortgagee  under  Code  of  Civil  Procedure  Section  1208.62. 

Priority  over  a  conditional  sales  contract  is  given  to  a  lien  for  serv- 
ices or  materials  only  to  the  extent  of  $200  unless  prior  notice  is  given 
to  the  conditional  seller  under  Civil  Code  Sections  3051,  3051a,  and 
3068,  as  to  all  property  except  as  to  aircraft  where  the  lien  is  prior 
to  the  extent  of  $250  only  under  Code  of  Civil  Procedure  Section 
1208.62. 

As  to  pledges,  both  the  lien  of  the  pledge  and  lien  for  service  or 
materials  under  Civil  Code  Sections  2988  and  3051  are  dependent  upon 
possession,  and  where  the  lien  of  the  pledge  is  valid  for  a  limited  period 
without  possession  under  Civil  Code  Section  3015,  the  lien  for  services 
or  materials  provided  in  Civil  Code  Section  3051  would  be  prior.  As  to 
trust  receipts,  a  lien  for  services  and  materials  created  bj^  the  trustee 
in  the  usual  course  of  his  business  preparatory  to  sale  are  prior  to  the 
trust  receipts  under  Civil  Code  Section  3016.7. 

As  to  assignments  of  accounts  receivable,  the  section  is  new. 

As  to  inventory  liens,  common  law^  or  statutory''  liens  of  processors, 
mechanics,  artisans,  or  others  have  priority.  See  Civil  Code  Section  3036. 

9-311.     Alienability  of  Debtor's  Rights ;  Judicial  Process 

Applicable  California  Statutes 

Civil   Code    Sections  2968   and   3016.1 ;    Code   of   Civil   Procedure   Sections   689a 
and  689b. 

Sale  or  transfer  of  a  mortgage  property  with  intent  to  defraud 
a  mortgagee  and  without  his  written  consent  or  without  giving  notice 
to  both  purchaser  and  mortgagee,  is  a  crime  under  Penal  Code  Section 
538,  but  the  sale  itself  is  not  invalid.  See  Schivarizler  v.  Leamas,  11 
Cal.  App.  (2d)  442,  82  Pac.  (2d)  419.  The  interest  of  a  mortgagor  may 
be  reached  by  attachment  and  other  legal  process  under  Civil  Code 
Section  2968 "and  Code  of  Civil  Procedure  Section  689b. 

As  to  the  right  of  a  conditoinal  buyer  to  sell  his  interest  under  con- 
ditional sales  contract,  compare  Bosander  v.  Marl-et  St.  By.  Co.,  89  Cal. 
App.  721,  265  Pac.  536 ;  and  Davies  Overland  Co.  v.  BIcnkiron,  71  Cal. 
App.  690,  236  Pac.  179.  The  right  of  a  conditional  vendor  to  declare  a 
default  for  violation  of  a  provision  prohibiting  sale  seems  established  by 
Andrew  v.  DeLorm,  102  Cal.  App.  623,  283  Pac.  393.  The  interest  of  a 
conditional  vendee  may  be  reached  by  attachment  under  Code  of  Civil 
Procedure  Section  689a. 

As  to  trust  receipts,  the  section  is  new  except  that  the  terms  of  a 
trust  receipt  are  good  as  between  the  parties  under  Civil  Code  Section 
3016.1. 

As  to  pledges,  assignments  of  accounts  receivable,  and  inventory  liens, 
the  section  is  new. 

9-312.     Priorities    Among    Conflicting    Security   Interests    in   the 
Same  Collateral 

Applicable  Cnlifornin  Statutes 

Civil  Code  Sections  2957  and  3018 ;  Vehicle  Code  Section  6300. 

As  to  chattel  mortgages  the  section  is  largely  now.  There  are  no 
detailed  rules  in  California  with  reference  to  the  various  situations 
described  in  the  section.  Tlie  basic  rule  of  tlie  section  that  security 
interests  rank  in  the  order  of  time  of  perfection  is  not  followed 
since  there  is  no  requirement  under  Civil  Code  Section  2957  or  Vehicle 
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Code  Section  6300  that  a  subsequent  encumbrancer  must  first  perfect 
his  interest  to  be  protected. 

As  to  conditional  sales  contracts,  there  are  no  detailed  rules  to  cover 
the  various  situations  described  in  this  section.  A  conditional  sales  con- 
tract is  ordinarily  perfected  against  all  persons,  even  a  bona  fide  pur- 
chaser for  value,  without  filing  or  recording  and  would  take  precedence 
over  any  subsequent  security  interest,  except  as  to  livestock,  mine 
machinery  and  equipment,  and  railroad  equipment. 

As  to  pledges,  the  section  is  new. 

As  to  trust  receipts,  again  there  are  no  detailed  rules  to  cover  these 
situations,  but  the  basic  rule  of  the  section  that  security  interests  rank 
in  the  order  of  time  of  perfection  is  not  followed  since  the  priority  of 
trust  receipts  as  to  other  security  interests  does  not  depend  on  who 
perfects  first.  See  Civil  Code  Section  3016.5,  and  C.I.T.  Corp.  v.  Com- 
mercial Banks,  64  Cal.  App.  (2d)  722,  149  Pac.   (2d)  439. 

Although  there  are  no  detailed  rules  to  cover  the  various  situations 
described  in  this  section  with  reference  to  assignments  of  accounts 
receivable  and  inventory  liens,  the  basic  rule  of  this  section  that  secur- 
ity interests  rank  in  the  order  of  the  time  of  perfection  is  followed  in 
Civil  Code  Sections  3018  and  3036. 

9-313.    Priority  of  Security  Interests  in  Fixtures 

There  is  no  comparable  California  law  with  reference  to  this  section 
relating  to  chattel  mortgages,  conditional  sales,  pledges,  trust  receipts, 
assignment  of  accounts  receivable,  or  inventory  liens,  but  subsequent 
purchasers,  without  notice,  of  real  property  prevail  over  either  the  con- 
ditional vendor  or  mortgagee  of  fixed  personal  property.  See  Oakland 
Bank  of  Savings  v.  California  Pressed  Brick  Co.,  183  Cal.  295,  191  Pac. 
524,  and  Jahnke  v.  Jahnke,  81  Cal.  App.  387,  253  Pac.  752.  The  prior 
encumbrancer  of  real  property  prevails  over  the  conditional  vendor  of 
affixed  property  but  only  if  removal  with  injury  diminishes  security. 
See  Dauch  v.  Ginsberg,  214  Cal.  540,  6  Pac.  (2d)  952. 

The  prior  encumbrancer  of  real  property  who  makes  advances  sub- 
sequent to  the  affixation  prevails  over  the  conditional  seller  of  the  affixed 
property,  Hammel  Radiator  Corp.  v.  Mortgage  Guarantee,  129  Cal. 
App.  468,  18  Pac.  (2d)  993.  There  are  no  existing  California  provisions 
with  reference  to  the  cost  of  repairs  or  securities  therefor. 

9-314.    Accessions 

There  are  no  comparable  California  statutory  provisions  with  refer- 
ence to  chattel  mortgages,  conditional  sales  contracts,  pledges,  trust 
receipts,  assignments  of  accounts  receivable,  or  inventory  liens.  Under 
general  provisions  relating  to  accession  as  set  forth  in  Civil  Code  Sec- 
tions 1025  to  1027,  when  things  belonging  to  different  owners  are 
united  so  that  they  cannot  be  separated  without  injury,  the  whole  be- 
longs to  the  owner  of  the  principal  part  who  must  reimburse  the  value 
of  the  residue  to  the  other  owner  or  surrender  the  whole  to  him.  See 
Fonda  v.  Fidelity  &  Deposit  Co.,  40  Cal.  App.  (2d)  Supp.  829,  104  Pac. 
(2d)  1104;  Dersch  v.  Thomas,  138  Cal.  App.  Supp.  785,  30  Pac.  (2d) 
630;  D.  Q.  Service  Corp.  v.  Securities  Loan  &  Discount  Co.,  210  Cal. 
327,  292  Pac.  497;  A.  Meister  &  Sons  Co.  v.  Harrison,  56  Cal.  App. 
679.  206  Pac.  106. 
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There  are  no  existing  California  provisions  with  reference  to  cost  of 
repairs  or  security  therefor. 

9-315.     Priority  When  Goods  Are  Commingled  or  Processed 

This  section  is  entirely  new  and  tlu-re  is  no  comparable  California 
statutory  provision  as  to  chattel  mortgages,  conditional  sales  contracts, 
pledges,  trust  receipts,  assignments  of  accounts  receivable,  or  inventory 
liens. 

9-316.     Priority  Subject  to  Subordination 

Applit-able  Califoruia  .Statutes 
Civil  Code  Section  29.34. 

Under  the  California  law  any  instrument  by  which  any  mortgage  of, 
lien  upon,  or  interest  in  personal  property  re(|nired  or  permitted  to  be 
recorded,  is  subordinated  or  waived  as  to  priority,  may  be  filed  for 
record  and  operates  as  constructive  notice  to  all  persons. 

9-317.     Secured  Party  Not  Obligated  on  Contract  of  Debtor 

Applicable  California  Statutes 

Civil  Code  Sections  301C.7  and  3010.8. 

This  section  is  new  and  there  are  no  California  statutory  provisions 
as  to  chattel  mortgages,  conditional  sales  contracts,  pledges,  assign- 
ments of  accounts  receivable,  or  inventory  liens. 

As  to  trust  receipts,  under  Civil  Code  Section  3016.7  the  entrustor 
shall  not  be  obligated  personally  for  anj'-  debt  created  by  the  trustee 
resulting  in  a  lien  on  the  goods  though  the  entrustor 's  interest  is  sub- 
ject to  said  lien.  An  entrustor  is  not,  merely  by  virtue  of  his  interest 
or  of  giving  the  trustee  liberty  of  sale  or  other  disposition,  responsible 
as  principal  or  vendor  under  an>-  contract  of  sale  made  by  the  trustee 
under  Civil  Code  Section  3016.8. 

9-318.  Defenses  Against  Assignee ;  Modification  of  Contract  After 
Notification  of  Assignment;  Term  Prohibiting  Assignment 
Ineff"ective;  Identification  and  Proof  of  Assignment 

Applic'al)le  California  Statutes 
Civil  Code  Section  .3018. 

As  to  chattel  mortgages,  pledges,  trust  receipts,  and  inventory  liens, 
there  are  no  comparable  provisions  in  the  California  law. 

As  to  comlitiimal  sales  contracts,  the  perfection  of  a  conditional  sales 
contract  by  endorsement  or  assignment  and  delivery  is  not  of  itself 
notice  to  the  conditional  vendor  so  as  to  invalidate  any  payment  made 
by  him  to  the  transferor  under  Civil  Code  Section  95.5,  and  uutil  the 
conditional  vendee  receives  notice  of  the  assiginnent  he  is  entitled  to  set 
up  against  the  assignee  all  of  the  defenses  and  setoffs  he  may  have  or 
acquire  against  the  assignor.  See  C.  I.  T.  Corp.  v.  (Hontan,  VM  Cal. 
App.  636,  31  Pac.  (2d)  4:50. 

As  to  assignments  of  aecounts  receivable,  until  notified  not  to  do  so, 
the  acconnt  debtor  may  ]iay  or  otherwise  deal  in  good  faith  with  the 
assignor,  under  Civil  Code  vSection  3018.  Tlie  account  debtor  has  as 
against  the  assignee  any  right  of  .setoff,  countorelaim  or  defense  again.st 
the  assignor  existing  in  his  favor  at  the  time  he  is  notified  of  the 
assignment. 


THE  UNIFORM   COMMERCIAL   CODE  135 

PART  4 
FILING 

9-401.     Place  of  Filing;  Erroneous  Filing;  Removal  of  Collateral 

Applicable  California  Statutes 

Civil  Code  Sections  2957,  2965,  2980,  3016.9,  3017,  and  3019. 

As  to  chattel  mortgages,  such  instruments  are  void  against  creditors 
or  subsequent  purchasers  unless  recorded  in  the  manner  and  form  pro- 
vided by  Civil  Code  Section  2957.  Civil  Code  Section  2957  requires 
that  the  mortgage  of  animate  personal  property  other  than  crops  grow- 
ing or  to  be  grown  be  recorded  in  the  county  where  the  mortgagor  re- 
sides at  the  time  the  mortgage  is  executed,  or  if  a  nonresident,  in  the 
office  of  the  recorder  of  the  county  where  the  property  is  located.  If 
the  mortgage  is  of  crops  growing  or  to  be  grown,  then  the  recording  is 
to  be  where  the  land  is  situated  upon  which  the  crops  are  growing  or  to 
be  grown.  If  the  mortgage  is  of  any  other  kind  of  personal  property  it 
is  to  be  recorded  in  the  office  of  the  recorder  of  the  county  where  the 
property  mortgaged  is  located  at  the  time  the  mortgage  is  executed  and 
also  in  the  county  to  which  such  property  is  thereafter  removed,  and 
in  the  county  where  the  m.ortgagor  resides  at  the  time  the  mortgage  is 
executed. 

Mortgages  of  vessels  must  be  recorded  with  the  Collector  of  Customs 
where  the  vessel  is  registered  or  enrolled  under  Civil  Code  Section  2958. 
Mortgages  of  aircraft  must  be  recorded  pursuant  to  Civil  Code  Section 
2958a.  Corporate  or  partnership  mortgages  must  be  recorded  in  the 
county  of  the  principal  place  of  business  under  Civil  Code  Section 
2959a,  as  in  the  case  of  a  carrier  under  Civil  Code  Section  2961.  Mort- 
gages of  property  in  transit  must  be  recorded  either  in  the  county 
where  the  mortgagor  resides  or  where  the  property  is  intended  to  be 
used,  under  Civil  Code  Section  2960. 

As  to  conditional  sales  contracts,  such  contracts  need  only  be  recorded 
if  they  cover  mining  equipment,  under  Civil  Code  Section  2980,  and 
are  to  be  recorded  in  the  county  w^here  the  buyer  resides  at  the  time  he 
executes  the  contract  and  also  in  the  county  where  the  property  is 
located,  or  if  he  is  a  nonresident  in  the  office  of  the  county  recorder 
in  the  county  where  the  property  involved  is  located  at  the  time  the 
contract  is  executed  by  the  buyer. 

As  to  trust  receipts,  under  Civil  Code  Section  3016.9,  such  documents 
may  be  filed  by  the  entrustor  with  the  Secretary  of  State. 

As  to  assignments  of  accounts  receivable,  under  Civil  Code  Section 
3017(6),  "filing  officer"  is  designated  as  meaning  the  county  recorder 
of  the  county  in  which  the  assignor  has  its  chief  place  of  business  within 
the  State,  or  if  the  assignor  has  no  place  of  business  within  the  State 
then  the  county  recorder  of  the  county  in  which  the  assignor  resides. 

As  to  pledges,  as  has  been  heretofore  noted,  since  there  is  a  transfer 
of  possession  to  the  pledgee  no  recording  is  required. 

As  to  inventory  liens,  such  liens  must  be  filed  in  the  county  in  which 
the  borrower  has  his  principal  place  of  business  and  the  county  where 
the  merchandise  is  located  (Civil  Code  Section  3033). 

As  to  the  effect  of  moving  chattel  from  one  county  to  another  when 
subject  to  a  chattel  mortgage,  see  the  provisions  of  Section  2965  of  the 
Civil  Code. 
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9-402.     Formal  Requisites  of  Financing  Statement;  Amendments 

Applicable  California  Statutes 

CivU  Code  Sections  2956,  3014,  3016.9,  3019,  and  3032. 

The  form  for  financing  statements  set  forth  in  subdivision  (3)  of  this 
section  is  to  be  compared  with  the  provisions  of  Civil  Code  Section  2956 
with  reference  to  the  form  for  personal  property  mortgages. 

As  to  conditional  sales  contracts  and  pledges,  there  is  no  comparable 
California  law.  Contrary  to  the  chattel  mortgage  and  conditional  sales 
situation  in  California,  the  security  instrument  itself  is  not  filed  or 
recorded  under  this  section  but  a  statement  of  the  security  transaction 
is  filed. 

The  form  of  statement  required  by  this  section  is  very  similar  to  that 
provided  for  in  the  existing  trust  receipts  provisions  of  Civil  Code 
Section  3016.9. 

As  to  the  requirements  for  contents  of  notice  of  accounts  receivable, 
compare  the  provisions  of  Civil  Code  Section  3019(3)  with  this  section. 

As  to  the  requirements  for  contents  of  notice  of  inventory  liens, 
compare  the  provisions  of  Civil  Code  Section  3032  with  this  section. 

9-403.     What  Constitutes  Filing;  Duration  of  Filing;   Effect  of 
Lapsed  Filing;  Duties  of  Filing  Officer 

Applicable  California  Statutes 

Civil  Code  Sections  2957(6),  2963,  2980,  29S0.5(d),  3016.4,  3016.9,  3019,  3020. 
3022,  3034,  and  3038. 

As  to  the  length  of  time  the  lien  is  valid,  which  is  the  problem  pre- 
sented by  subdivisions  (2)  and  (3),  compare,  as  to  chattel  mortgages 
with  Civil  Code  Section  2957(6)  (four  years),  Section  2980.5(d)  as 
to  conditional  sales  contracts  of  livestock  and  animate  chattels.  Section 
3016.4  and  following  as  to  tru.st  receipts,  Section  3022  as  to  assignments 
of  accounts  receivable  (three  years),  and  Section  3038  as  to  inventory 
liens. 

As  to  the  matter  of  recordation  and  indexes  as  presented  in  subdivi- 
sions (1),  (4),  and  (5),  compare  as  to  chattel  mortgages  with  Ci"vil 
Code  Section  2963,  as  to  conditional  sales  contracts  Section  2980,  as  to 
trust  receipts  Section  3016.9,  as  to  assignments  of  accounts  receivable 
Sections  3019  and  3020,  and  as  to  inventory  liens  Section  3034. 

9-404.     Termination  Statement 

This  section  is  new  and  has  no  comparable  California  corollary, 
although  under  Civil  Code  Section  3023  a  notice  of  assignment  of 
accounts  receivable  maj-  be  canceled. 

9-405.     Assignment  of  Security  Interest;  Duties  of  Filing  Officer; 
Fees 

This  section  is  entirely  new. 

9-406.     Release  of  Collateral ;  Duties  of  Filing  Officer ;  Fees 

Applicable  California  Statutes 

Civil  Code  Sections  3023  and  3039. 

This  section  is  new  except  as  to  assignments  of  accounts  receivable 
and  inventorv  liens  which  mav  be  canceled  by  certificate.  See  Civil 
Code  Sections  3023  and  3039. 
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9-407.     Information  From  Filing  Ofl&cer 

Applicable  California  Statutes 

Civil  Code  Sections  3020  and  3034. 

This  section  is  new  except  as  to  assignments  of  accounts  receivable 
and  inventory  liens.  See  Civil  Code  Sections  3020  and  3034. 

PART  5 

DEFAULT 

9-501.     Default;  Procedure  When  Security  Agreement  Covers  Both 
Real  and  Personal  Property 

Applicable  California  Statutes 

Civil  Code  Sections  2927,  2932,  3000,  3011,  3016.2,  3025,  and  3031 ;  Code  of  Civil 
Procedure  Section  726. 

This  section  is  a  general  restatement  of  the  remedies  given  a  creditor 
under  the  existing  California  security  devices.  The  remedies  of  fore- 
closure, repossession,  resale,  and  recovery  of  deficiency  have  been  set- 
tled in  the  California  law. 

In  the  chattel  mortgage  situation,  for  example,  the  mortgagee  has 
one  action  (Code  of  Civil  Procedure  Section  726),  and  two  remedies,  ei- 
ther an  action  of  foreclosure  or  sale  as  a  pledge.  Podrat  v.  Oherndorff, 
207  Cal.  457,  278  Pac.  1035.  Civil  Code  Section  2967.  The  mortgagee 
may,  in  addition,  be  granted  the  power  of  sale  in  the  mortgage  with  the 
right  to  take  possession  after  default.  See  Civil  Code  Sections  2927  and 
2932.  Dohrman  v.  Durston,  90  Cal.  App.  (2d)  236,  202  Pac.  (2d)  607. 

Ordinarily  a  conditional  sales  contract  gives  the  conditional  vendor 
the  right  of  repossession  in  the  event  of  default  with  the  right  to  hold 
the  payments  made  on  the  contract  as  liquidated  damages  for  its  breach. 

Remedies  of  a  pledgee  under  California  law  are  consistent  with  the 
section  in  that  a  pledgee  may  sue  on  the  primary  obligation  and  ignore 
the  security.  Traders  Bank  v.  Wilcox,  42  Cal.  App.  24,  183  Pac.  256 ; 
he  may  conduct  a  sale  at  public  auction  under  Civil  Code  Section  3000 
and  following;  or  he  may  foreclose  and  have  a  judicial  sale  with  the 
possibility  of  a  deficiency  judgment,  and  foreclose  right  of  redemp- 
tion under  Civil  Code  Section  3011. 

The  remedies  of  an  entrustor  under  a  trust  receipt  are  substantially 
similar  to  those  of  a  pledgee  in  that  on  default  he  may  have  possession 
which  he  holds  as  a  pledgee  under  Civil  Code  Secton  3016.2(1),  (2), 
and  (3),  and  after  five  days'  notice  he  may  sell  at  public  or  private  sale. 
He  may  recover  a  deficiency  under  Civil  Code  Section  3016.2(3)  (b). 

As  to  the  assignees  of  accounts  receivable,  compare  with  Civil  Code 
Section  3025. 

As  to  inventory  liens,"  compare  with  Civil  Code  Section  3031,  which 
gives  the  lender  the  right  to  possession  and  the  right  to  dispose  of  the 
merchandise  in  the  same  manner  as  a  pledge. 

9-502.     Collection  Rights  of  Secured  Party 

This  section  is  new.  As  to  the  general  rights  of  the  secured  creditor 
in  event  of  default  see  Civil  Code  Section  2967 ;  as  to  chattel  mortgages, 
see  Civil  Code  Section  3000;  and  as  to  trust  receipts  see  Civil  Code 
Section  3016.2. 
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9-503.     Secured  Party's  Right  to  Take  Possession  After  Default 

Applicable  CalifornLi  Statutes 

Civil  Code  Sections  28S9,  2927,  2932,  2966,  and  3016.2. 

This  section  applies  to  securities,  e:enerally,  a  remedy  whieli  under 
Civil  Code  Section  3016.2  has  been  limited  to  trust  receipts.  The  right 
of  a  chattel  mortgagee  to  take  posse.ssion  is  dependent  upon  the  terms 
of  the  mortgage  which  may  give  the  mortgagee  tlie  power  of  sale  with 
the  right  to  take  possession  of  the  property,  after  default,  for  that 
purpose.  See  Civil  Code  Sections  2932  and  2927.  Under  a  pledge,  of 
course,  the  pledgee  retains  po-ssession.  Under  a  conditional  sales  con- 
tract, right  of  repossession  after  default  is  usuallj^  given  by  terms  of  the 
contract  and  the  .statutory  law  is  silent  on  the  point.  As  to  assignments 
of  accounts  receivable,  the  section  is  new. 

A  provision  in  a  chattel  mortgage  giving  possession  to  the  mortgagee 
and  vesting  absolute  title  is  probablv  void  under  Civil  Code  Section 
2889.  See  Wakahashi  v.  Stafford  Co.,  186  Cal.  632,  200  Pac.  392. 

9-504.     Secured  Party's  Right  to  Dispose  of  Collateral  After  De- 
fault ;  Effect  of  Disposition 

Applicable  CalifornLi  Statutes 

Civil  Code  Sections  2967,  3000,  3006,  3008,  3016.2,  and  3031. 

As  to  the  general  remedies  given  to  the  secured  creditor  under  Cali- 
fornia law,  see  annotations  to  U.C.C.  9-501.  A  chattel  mortgagee  may 
file  a  foreclosure  action  or  sell  the  collateral  as  a  pledge,  or  sell  under 
power  of  sale  in  the  mortgage.  The  remedies  of  the  section  are  similar 
to  those  given  the  chattel  mortgagee  under  Civil  Code  Section  2967. 
The  pledgee  may  sue  on  the  primary  debt  and  ignore  the  security  or 
conduct  a  pledge  sale,  or  a  foreclosure  sale.  The  pledgee  may  sell  the 
pledged  property  at  a  public  sale  after  notice  to  satisfy  the  debt  and 
expenses  of  sale  and  I'etuvn  any  balance  to  the  pledgor  under  Civil 
Code  Sections  3000  and  3008.  The  sale  nnist  follow  demand,  notice, 
must  be  by  public  auction,  and  the  pledgee  mu.st  act  in  good  faith. 
Under  Civil  Code  Section  3006  a  pledgee  cannot  sell  any  evidence  of 
debt  pledged  to  him  except  the  obligations  of  governments,  states  or 
corporations,  but  he  may  collect  the  same  when  due. 

Under  a  trnst  receii-)t  transaction  on  default  of  the  dealer  the  en- 
trustor  is  entitled  to  jiossession  of  the  goods  or  documents  which  he 
holds  thereafter  as  a  pledgee.  Civil  Code  Section  3016.2(1),  (2).  (3). 
The  entrustor  may  then  after  five  days'  notice  sell  at  public  or  private 
sale,  and  mav  hold  the  dealer  for  a  deficiency.  Civil  Code  Section 
3016.2(3)  (b)". 

As  to  remedies  of  the  conditional  vendee  see  Phelps  v.  Loupins,  97 
Cal.  App.  (2d)  350,  217  Pac.  (2d)  748. 

Under  an  inventory  lien  transaction,  the  lender  may  sell  the  mer- 
chandise in  the  same  manner  as  a  pledgee.  Civil  Code  Seetion  3031. 

9-505.     Compulsory  Disposition  of  Collateral;  Acceptance  of  the 

Collateral  as  Discharge  of  Obligation 
This  secli'Hi   is  mnv  and   lias  no  Califovnia   corollary. 
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9-506.     Debtor's  Right  to  Redeem  Collateral 

This  section  is  new,  although  it  may  be  compared  with  the  right  of 
redemption  referred  to  in  the  cases  of  chattel  mortgages  (Civil  Code 
Section  2931),  and  pledges  (Civil  Code  Section  3011). 

9-507.  Secured  Party's  Liability  for  Failure  to  Comply  With 
This  Part 

In  California  if  the  secured  creditor  fails  to  comply  with  the  statu- 
tory remedj'  for  enforcement  of  his  security  he  usually  is  guilty  of  con- 
version. See,  for  example,  as  to  chattel  mortgages,  Metheny  v.  Davis, 
107  Cal.  App.  137,  290  Pac.  91. 

As  to  trust  receipts  see  Civil  Code  Section  3016.2(3)  (c). 

As  to  subdivision  (2)  the  California  law  as  to  pledges  is  that  the 
pledgee  must  act  in  good  faith  and  make  reasonable  efforts  to  obtain 
the  best  price  on  a  pledge  sale.  Hudgens  v.  Chamberlain,  161  Cal.  710, 
120  Pac.  422 ;  English  v.  Culleij,  85  Cal.  App.  291,  259  Pac.  355. 


ARTICLE   10 
EFFECTIVE   DATE  AND   REPEALER 

This  article  is  new. 


CHAPTER   III 

SENATE  PREPRINT  BILL  NO.  1 

(UNIFORM  COMMERCIAL  CODE  AS  PROPOSED  FOR  ADOPTION 
IN  CALIFORNIA) 


(140) 


SENATE  PREPRINT  BILL  NO.  1 


Proposed  by  Senator  Farr 


An  act  to  add  Division  5  (commencing  at  Section  11101)  to 
the  Civil  Code,  to  he  known  as  the  Uniform  Commercial 
Code,  relating  to  certain  commercial  transactions  in  or  re- 
garding personal  property  and  contracts  and  other  docu- 
ments concerning  them,  including  sales,  commercial  paper, 
hank  deposits  and  collections,  letters  of  credit,  hulk  trans- 
fers, warehouse  receipts,  hills  of  lading  and  other  documents 
of  title,  investment  securities,  and  secured  transactions,  in- 
cluding certain  sales  of  accounts,  chattel  paper,  and  contract 
rights;  providing  for  puhlic  notice  to  third  parties  in  certain 
circumstances;  regulating  procedure,  evidence  and  damages 
in  certain  court  actions  involving  such  transactions,  con- 
tracts or  documents;  to  make  uniform  the  law  with  respect 
thereto;  amending  various  sections  of  the  Civil  Code,  Code 
of  Civil  Procedure,  Corporations  Code  and  Vehicle  Code,  to 
make  them  consistent  therewith;  and  repealing  legislation 
inconsistent  therewith. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1         Section  1.     Division  5  is  added  to  the  Civil  Code,  to  read : 

2 

3       DIVISION  5.     THE  UNIFORM  COMMERCIAL  CODE 

4 

5  Chapter  1.     General  Pro  visions 

6 

7  Article  1.     Short  Title,  Construction,  Application  and 

8  Subject  Matter  of  the  Division 

9 

10  11101.     Short  Title.     This  division  shall  be  known  and  may 

11  be  cited  as  Uniform  Commercial  Code. 

12  11102.     Purposes;    Rules    of    Construction;    Variation    by 

13  Agreement.     (1)  This  division  shall  be  liberally  construed  and 

14  applied  to  promote  its  underlying  purposes  and  policies. 

15  (2)   Underlying  purposes  and  policies  of  this  division  are 

16  (a)   To  simplify,  clarify  and  modernize  the  law  governing 

17  commercial  transactions ; 

1141) 


S-1  —  2  — 

1  (b)   To  permit  the  continued  expansion  of  commercial  prac- 

2  tices  through  custom,  usage  and  a<>Teement  of  the  parties; 

3  (c)   To  make  uniform  the  law  among  the  various  jurisdic- 

4  tions. 

5  (3)   The  effect  of  provisions  of  this  division  may  be  varied 

6  by  agreement,  except  as  otherwise  provided  in  this  division 

7  and  except  that  the  obligations  of  good  faith,  diligence,  reason- 

8  ableness  and  care  prescribed  by  this  division  may  not  be  dis- 

9  claimed  by  agreement  but  the  parties  may  by  agreement  deter- 

10  mine  the  standards  by  which  the  performance  of  such  obliga- 

11  tions  is  to  be  measured  if  such  standards  are  not  manifestly 

12  unreasonable. 

13  (4)   The  presence  in  certain  provisions  of  this  division  of 

14  the  words  "unless  otherwise  agreed"  or  words  of  similar  im- 

1 5  port  does  not  imply  that  the  effect  of  other  provisions  nuiy  not 

16  be  varied  by  agreement  under  subdivision  (3). 

17  (5)   In  this  division  unless  the  context  otherwise  requires 

18  (a)  Words  in  the  singular  number  include  the  plural,  and 

19  in  the  plural  include  the  singular; 

20  (b)   Words  of  the  masculine  gender  include  the  feminine 

21  and  the  neuter,  and  when  the  sense  so  indicates  words  of  the 

22  neuter  gender  maj^  refer  to  any  gender. 

23  11103.     Supplementary  General  Principles  of  Law  Appli- 

24  cable.     Unless  displaced  by  the  particular  provisions  of  this 

25  division,  the  principles  of  law  and  equity,  including  the  law 

26  merchant  and  the  law  relative  to  capacity  to  contract,  prin- 

27  cipal   and   agent,   estoppel,   fraud,  misrepresentation,   duress, 

28  coercion,  mistake,  bankruptcy,  or  other  validating  or  invali- 

29  dating  cause  shall  supplement  its  provisions. 

30  11104.     Construction  Against  Implicit  Repeal.     This  divi- 

31  sion  being  a  general  act  intended  as  a  unified  coverage  of  its 

32  subject  matter,  no  part  of  it  shall  be  deemed  to  be  impliedly 

33  repealed  by  subsequent  legislation  if  such  construction  can 

34  reasonably  be  avoided. 

35  11105.     Territorial  Application  of  the  Act;  Parties'  Power 

36  to  Choose  Applicable  Law.     (1)  Except  as  provided  hereafter 

37  in  this  section,  when  a  transaction  bears  a  reasonable  relation 

38  to  this  State  and  also  to  another  state  or  nation  the  parties 

39  may  agree  that  the  law  either  of  this  State  or  of  such  other 

40  state  or  nation  shall  govern  their  rights  and  duties.  Failing 

41  such  agreement  this  division  applies  to  transactions  bearing 

42  an  appropriate  relation  to  this  State. 

43  (2)   Wliere  one  of  the  following  provisions  of  this  division 

44  specifies  the  applicable  law,  that  provision  governs  and  a  con- 

45  trary  agreement  is  effective  only  to  the  extent  permitted  by 

46  the  law  (including  the  conflict  of  laws  rules)  so  specified: 

47  Higlits  of  creditors  against  sold  goods.  Section  12402. 

48  Applicability  of  the  chapter  on  bank   dei)osits  and  coUec- 

49  tions.  Section  14102. 

50  Bulk   transfers   subject   to   tlic   chapter   on   bulk   transfers. 

51  Section  1fil02. 
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1  Applicability  of  the  chapter  on  investment  securities.  Sec- 

2  tion  18106. 

3  Policy  and   scope  of  the   chapter   on  secured  transactions. 

4  Sections  19102  and  19103. 

5  11106.     Keinedies  to  Be  Liberally  Administered.      (1)    The 

6  remedies  provided  by  this  division  shall  be  liberally  admin- 

7  istered  to  the  end  that  the  aggrieved  party  may  be  put  in  as 

8  good  a  position  as  if  the  other  party  had  fully  performed  but 

9  neither  consequential  or  special  nor  penal  damages  may  be 

10  had  except  as  specifically  provided  in  this  division  or  by  other 

11  rule  of  law. 

12  (2)   Any  right  or  obligation  declared  by  this   division  is 

13  enforceable  by  action  unless  the  provision  declaring  it  specifies 

14  a  different  and  limited  effect. 

15  11107.     Waiver  or  Renunciation  of  Claim  or  Right  After 

16  Breach.     Any  claim  or  right  arising  out  of  an  alleged  breach 

17  can  be  discharged  in  whole  or  in  part  without  consideration  by 

18  a  written  waiver  or  renunciation  signed  and  delivered  by  the 

19  aggrieved  party. 

20  11108.  Severability.     If    any    provision    or    clause    of    this 

21  division  or  application  thereof  to  any  person  or  circumstances 

22  is  held  invalid,  such  invalidity  shall  not  affect  other  provisions 

23  or   applications    of   the    division   which   can   be   given   effect 

24  without  the  invalid  provision  or  application,  and  to  this  end 

25  the  provisions  of  this  division  are  "declared  to  be  severable. 

26  11109.     Section    Captions.     Section   captions   are   parts   of 

27  this  division. 
28 

29  Article  2.     General  Definitions  and  Principles 

30  of  Interpretation 
31 

32  11201.     General  Definitions.     Subject  to  additional  defini- 

33  tions   contained   in   the   subsequent   chapters   of  this  division 

34  which  are  applicable  to  specific  chapters  or  articles  thereof, 

35  and  unless  the  context  otherwise  requires,  in  this  division: 

36  (1)   "Action"  in  the  sense  of  a  judicial  proceeding  includes 

37  recoupment,  counterclaim,  setoff,  suit  in  equity  and  any  other 

38  proceedings  in  which  rights  are  determined. 

39  (2)   "Aggrieved  party"  means  a  party  entitled  to  resort  to 

40  a  remedy. 

41  (3)    "Agreement"  means  the  bargain  of  tlie  parties  in  fact 

42  as  found  in  their  language  or  by  implication  from  other  cir- 

43  cumstances  including  course  of  dealing  or  usage  of  trade  or 

44  course  of  performance  as  provided  in  this  division   (Sections 

45  11205   and   12208).   Whether   an   agreement   has  legal   conse- 

46  quences  is  determined  by  the  provisions  of  this  division,   if 

47  applicable;  otherwise  by  the  law  of  contracts  (Section  11103). 

48  (Compare  "contract.") 

49  (4)   "Bank"  means  any  person  eii"a<i-ed  m  tJie  business  of 

50  banking. 
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1  (5)   "Bearer"  means  the  person  in  possession  of  an  instru- 

2  ment,  document  of  title,  or  security  payable  to  bearer  or  in- 

3  dorsed  in  blank. 

4  (6)   "Bill   of   lading"   means   a   document   evidencing   the 

5  receipt  of  goods  for  shipment  issued  by  a  person  engaged  in 

6  the  business  of  transporting  or  forwarding  goods,  and  includes 

7  an  airbill.  "Airbill"  means  a  document  serving  for  air  trans- 

8  portation  as  a  bill  of  lading  does  for  marine  or  rail  transpor- 

9  tation,  and  includes  an  air  consignment  note  or  air  waybill. 
30  (7)   "Branch"  includes  a  separately  incorporated  foreign 

11  branch  of  a  bank. 

12  (8)   "Burden  of  establishing"  a  fact  means  the  burden  of 

13  persuading  the  triers  of  fact  that  the  existence  of  the  fact  is 

14  more  probable  than  its  nonexistence. 

15  (9)   "Buyer  in  ordinary  course  of  business"  means  a  person 

16  wlio  in  good  faith  and  without  knowledge  that  the  sale  to  him 

17  is  in  violation  of  the  ownership  rights  or  security  interest  of  a 

18  third  party  in  the  goods  buys  in  ordinary  course  from  a  per- 

19  son  in  the  business  of  selling  goods  of  that  kind  but  does  not 

20  include  a  pawnbroker.  "Buying"  may  be  for  cash  or  by  ex- 

21  change  of  other  property  or  on  secured  or  unsecured  credit  and 

22  includes  receiving  goods  or  documents  of  title  under  a  pre- 

23  existing  contract  for  sale  but  does  not  include  a  transfer  in 

24  bulk  or  as  security  for  or  in  total  or  partial  satisfaction  of  a 

25  money  debt. 

26  (10)   "Conspicuous. "     A  term  or  clause  is  conspicuous  when 

27  it  is  so  written  that  a  reasonable  person  against  whom  it  is  to 

28  operate  ought  to  have  noticed  it.  A  printed  heading  in  capitals 

29  (as:  NoNNEGOTiABLE  BiLL  OF  Ladixo)  is  couspicuous.  Language 

30  in  the  body  of  a  form  is  "conspicuous"  if  it  is  in  larger  or 

31  other  contrasting  type  or  color.  But  in  a  telegram  any  stated 

32  term  is  "conspicuous."  Whether  a  term  or  clause  is  "conspicu- 

33  ous"  or  not  is  for  decision  by  the  court. 

34  (11)   "Contract"  means  the  total  legal  obligation  which  re- 

35  suits  from  the  parties'  agreement  as  affected  by  this  division 

36  and   any   other   applicable   rules   of   law.    (Compare   "agree- 

37  ment.") 

38  (12)   "Creditor"  includes  a  general  creditor,  a  secured  cred- 

39  itor,  a  lien  creditor  and  any  representative  of  creditors,  includ- 

40  ing  an  assignee  for  the  benefit  of  creditors,  a  trustee  in  bank- 

41  ruptcy,  a  receiver  in  equity  and  an  executor  or  administrator 

42  of  an  insolvent  debtor's  or  assignor's  estate. 

43  (13)   "Defendant"  includes  a  person  in  the  position  of  de- 

44  fendant  in  a  cross-action  or  counterclaim. 

45  (34)   "Delivery"  with  respect  to  instruments,  documents  of 

46  title,  chattel  paper  or  securities  means  voluntary  transfer  of 

47  possession. 

48  (15)   "Document  of  title"  includes  bill  of  lading,  dock  war- 

49  rant,  dock  receipt,  warehouse  receipt  or  order  for  the  delivery 

50  of  goods,  and  also  any  other  document  which  in  the  regular 

51  course  of  business  or  financing  is  treated  as  adequately  evi- 

52  dencing  that  the  person  in  possession  of  it  is  entitled  to  receive, 
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1  hold  and  dispose  of  the  document  and  the  goods  it  covers.  To  be 

2  a  document  of  title  a  document  must  purport  to  be  issued  by  or 

3  addressed  to  a  bailee  and  purport  to  cover  goods  in  the  bailee 's 

4  possession  which  are  either  identified  or  are  fungible  portions 

5  of  an  identified  mass. 

6  (16)   "Fault"  means  wrongful  act,  omission  or  breach. 

7  (17)   "Fungible"  with  respect  to  goods  or  securities  means 

8  goods  or  securities  of  which  any  unit  is,  by  nature  or  usage  of 

9  trade,  the  equivalent  of  any  other  like  unit.  Goods  which  are 

10  not  fungible  shall  be  deemed  fungible  for  the  purposes  of  this 

11  division  to  the  extent  that  under  a  particular  agreement  or 

12  document  unlike  units  are  treated  as  equivalents. 

13  (18)   "  Genuine "  means  free  of  forgery  or  counterfeiting. 

14  (19)   "  Good  faith  "  means  honesty  in  fact  in  the  conduct  or 

15  transaction  concerned. 

16  (20)   "Holder"  means  a  person  who  is  in  possession  of  a 

17  document  of  title  or  an  instrument  or  an  investment  security 

18  drawn,  issued  or  indorsed  to  him  or  to  his  order  or  to  bearer 

19  or  in  blank. 

20  (21)   To  "honor"  is  to  pay  or  to  accept  and  pay,  or  where  a 

21  credit  so  engages  to  purchase  or  discount  a  draft  complying 

22  with  the  terms  of  the  credit. 

23  (22)   "  Insolvency  proceedings  "  includes  any  assignment  for 

24  the  benefit  of  creditors  or  other  proceedings  intended  to  liqui- 

25  date  or  rehabilitate  the  estate  of  the  person  involved. 

26  (23)  A  person  is  "insolvent"  who  either  has  ceased  to  pay 

27  his  debts  in  the  ordinary  course  of  business  or  cannot  pay  his 

28  debts  as  they  become  due  or  is  insolvent  within  the  meaning 

29  of  the  federal  bankruptcy  law. 

30  (24)   "Money"  means  a  medium  of  exchange  authorized  or 

31  adopted  by  a  domestic  or  foreign  government  as  a  part  of  its 

32  currency. 

33  (25)   A  person  has  "notice"  of  a  fact  when 

34  (a)   He  has  actual  knowledge  of  it ;  or 

35  (b)   He  has  received  a  notice  or  notification  of  it ;  or 

36  (c)   From  all  the  facts  and  circumstances  known  to  him 

37  at  the  time  in  question  he  has  reason  to  know  that  it  exists. 

38  A  person  "knows"  or  has  "knowledge"  of  a  fact  when  he  has 

39  actual  knowledge  of  it.  "Discover"  or  "learn"  or  a  word  or 

40  phrase  of  similar  import  refers  to  knowledge  rather  than  to 

41  reason  to  know.  The  time  and  circumstances  under  which  a 

42  notice  or  notification  may  cease  to  be  effective  are  not  deter- 

43  mined  by  this  division. 

44  (26)   A  person  "  notifies  "  or  "  gives  "  a  notice  or  notification 

45  to  another  by  taking  such  steps  as  may  be  reasonably  required 

46  to  inform  the  other  in  ordinary  course  whether  or  not  such 

47  other  actually  comes  to  know  of  it.  A  person  "receives"  a 

48  notice  or  notification  when 

49  (a)   It  comes  to  his  attention ;  or 

50  (b)   It  is  duly  delivered  at  the  place  of  business  through 

51  which  the  contract  was  made  or  at  any  other  place  held  out  by 

52  him  as  the  place  for  receipt  of  such  communications. 
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1  (27)  Notice,  knowledpre  or  a  notice  or  notification  received 

2  by  an  orp:anizati()n  is  effective  for  a  particular  transaction  from 

3  the  time  when  it  is  brouizht  to  the  attention  of  the  individual 

4  conductinj^:  that  transaction,  and  in  any  event  from  the  time 

5  Avhen  it  would  have  been  bronjrht  to  his  attention  if  the  organi- 

6  zation  had  exercised  due  dilijienee. 

7  (28)   "Or^^anization"  includes  a  corporation,  government  or 

8  governmental    subdivision    or   agency,    business   trust,    estate, 

9  trust,  pai'tnership  or  association,  two  or  more  persons  having  a 

10  joint  or  common  interest,  oi-  any  other  legal  or  commercial 

11  entity. 

12  (29)   "Party,"  as  distinct  from  "third  party,"  means  a 

13  person  who  has  engaged  in  a  transaction  or  made  an  agreement 

14  within  this  division. 

15  (30)   "Person"  includes  an  individual  or  an  organization. 

16  (See  Section  11102.) 

17  (31)   "Presumption"  or  "presumed"  means  that  the  trier 

18  of  fact  must  find  the  existence  of  the  fact  presumed  unless  and 

19  until  evidence  is  introduced  which  would  support  a  finding  of 

20  its  nonexistence. 

21  (32)   "Purchase"  includes  taking  by  sale,  discount,  negotia- 

22  tion,  mortgage,  pledge,  lien,  issue  or  reissue,  gift  or  anj^  other 

23  voluntary  transaction  creating  an  interest  in  property. 

24  (33)   "Purchaser"  means  a  person  Avho  takes  by  purchase. 

25  (34)   "Remedy"  means  any  remedial  right  to  Avhieh  an  ag- 

26  grieved  party  is  entitled  with  or  without  resort  to  a  tribunal. 

27  (35)   "Representative"  includes  an  agent,  an  officer  of  a 

28  corporation  or  association,  and  a  trustee,  executor  or  adminis- 

29  trator  of  an  estate,  or  any  other  person  empowered  to  act  for 

30  another. 

31  (36)   "Rights"  includes  remedies. 

32  (37)   "Security   interest"   means   an   interest   in   personal 

33  property  or  fixtures  which  secures  payment  or  performance  of 

34  an  obligation.  The  retention  or  reservation  of  title  by  a  seller 

35  of  goods  notwithstanding  shipment  or  delivery  to  the  buyer 

36  (Section  12401)  is  limited  in  effect  to  a  reservation  of  a  "se- 

37  curity  interest."   The  term  also   includes  any  interest  of  a 

38  buyer  of  accounts,  chattel  pai)er,  or  contract  rights  which  is 

39  subject  to  Chapter  9.  The  special  property  interest  of  a  buyer 

40  of  goods  on  identification  of  such  goods  to  a  contract  for  sale 

41  under  Section  12401  is  not  a  "security  interest,"  but  a  buyer 

42  may  also  acquire  a  "security  interest"  by  complying  with 

43  Chapter  9.  Unless  a  lease  or  consignment  is  intended  as  secu- 

44  rity,  reservation  of  title  thereunder  is  not  a  "security  interest" 

45  but  a  consigujucnt  is  in  any  event  su])ject  to  the  provisions  on 

46  consignment  sales  (Section  ]232()).  Whether  a  lease  is  intended 

47  as  security  is  to  be  determined  by  the  facts  of  each  case;  how- 

48  ever,   (a)  the  inclusion  of  an  option  to  purchase  does  not  of 

49  itself  make  the  lease  one  intended  for  security,  and    (b)   an 

50  agreement  that  upon  compliance  with  the  terms  of  the  lease  the 

51  lessee  shall  become  or  has  the  option  to  become  the  owner  of 
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1  the  property  for  no  additional  consideration  or  for  a  nominal 

2  consideration  does  make  the  lease  one  intended  for  security. 

3  (38)    "Send"  in   connection   with   any  writing   or   notice 

4  means  to  deposit  in  the  mail  or  deliver  for  transmission  by  any 

5  other  usual  means  of  communication  Avith  postage  or  cost  of 

6  transmission  provided  for  and  properly  addressed  and  in  the 

7  case  of  an  instrument  to  an  address  specified  thereon  or  other- 

8  wise  agreed,  or  if  there  be  none  to  any  address  reasonable 

9  under  the  circumstances.  The  receipt  of  any  writing  or  notice 

10  within  the  time  at  which  it  would  have  arrived  if  properly  sent 

11  has  the  effect  of  a  proper  sending. 

12  (39)   "Signed"  includes  any  symbol  executed  or  adopted  by 

13  a  party  with  present  intention  to  authenticate  a  writing. 

14  (40)   "Surety"  includes  guarantor. 

15  (41)   "Telegram"  includes  a  message  transmitted  by  radio, 

16  teletype,  cable,  any  mechanical  method  of  transmission,  or  the 

17  like. 

18  (42)   "Term"  means  that  portion  of  an  agreement  which 

19  relates  to  a  particular  matter. 

20  (43)   "Unauthorized"  signature  or  indorsement  means  one 

21  made  without  actual,  implied  or  apparent  authority  and  in- 

22  eludes  a  forgery. 

23  (44)   "Value."     Except  as  otherwise  provided  with  respect 

24  to  negotiable  instruments  and  bank  Qpllections  (Sections  13303, 

25  14208  and  14209)   a  person  gives  "value"  for  rights  if  he 

26  acquires  them 

27  (a)   In  return  for  a  binding  commitment  to  extend  credit  or 

28  for  the  extension  of  immediately  available  credit  whether  or 

29  not  drawn  upon  and  whether  or  not  a  chargeback  is  provided 

30  for  in  the  event  of  difficulties  in  collection  ;  or 

31  (b)   As  security  for  or  in  total  or  partial  satisfaction  of  a 

32  pre-existing  claim ;  or 

33  (c)   By  accepting  delivery  pursuant  to  a  pre-existing  con- 

34  tract  for  purchase ;  or 

35  (d)    Generally,  in  return  for  any  consideration  sufficient  to 

36  support  a  simple  contract. 

37  (45)   "Warehouse  receipt"  means  a  receipt  issued  by  a  per- 

38  son  engaged  in  the  business  of  storing  goods  for  hire. 

39  (46)   "Written"  or  "writing"  includes  printing,  typewrit- 

40  ing  or  any  other  intentional  reduction  to  tangible  form. 

41  11202.     Prima  Facie  Evidence  by  Third  Party  Documents. 

42  A  document  in  due  form  purporting  to  be  a  bill  of  lading,  pol- 

43  icy  or  certificate  of  insurance,  official  weigher's  or  inspector's 

44  certificate,  consular  invoice,  or  any  other  document  authorized 

45  or  required  by  the  contract  to  be  issued  by  a  third  party  shall 

46  be  prima  facie  evidence  of  its  own  authenticity  and  genuine- 

47  ness  and  of  the  facts  stated  in  the  document  by  the  third  party. 

48  11203.     Obligation  of  Good  Faith.     Every  contract  or  duty 

49  within  this  division  imposes  an  obligation  of  good  faith  in  its 

50  performance  or  enforcement. 

51  11204.     Time;     Reasonable      Time;      "Seasonably."      (1) 

52  Whenever  tliis  division  requires  any  action  to  be  taken  within 
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1  a  reasonable  time,  any  time  which  is  not  manifestly  unreason- 

2  able  may  be  fixed  by  agreement. 

3  (2)  What  is  a  reasonable  time  for  taking  any  action  depends 

4  on  the  nature,  purpose  and  circumstances  of  such  action. 

5  (3)   An  action  is  taken  "seasonably"  when  it  is  taken  at  or 

6  within  the  time  agreed  or  if  no  time  is  agreed  at  or  within  a 

7  reasonable  time. 

8  11205.     Course  of  Dealing  and  Usage  of  Trade.       (1)   A 

9  course  of  dealing  is  a  sequence  of  previous  conduct  between 

10  the  parties  to  a  particular  transaction  which  is  fairly  to  be 

11  regarded  as  establishing  a  common  basis  of  understanding  for 

12  interpreting  their  expressions  and  other  conduct. 

13  (2)   A  usage  of  trade  is  any  practice  or  method  of  dealing 

14  having  such  regularity  of  observance  in  a  place,  vocation  or 

15  trade  as  to  justify  an  expectation  that  it  will  be  observed  with 

16  respect  to  the  transaction  in  question.  The  existence  and  scope 

17  of  such  a  usage  are  to  be  proved  as  facts.  If  it  is  established 

18  that  such  a  usage  is  embodied  in  a  written  trade  code  or  similar 

19  writing  the  interpretation  of  the  writing  is  for  the  court. 

20  (3)   A  course  of  dealing  between  parties  and  any  usage  of 

21  trade  in  the  vocation  or  trade  in  which  they  are  engaged  or  of 

22  which  they  are  or  should  be  aware  give  particular  meaning  to 

23  and  supplement  or  qualify  terms  of  an  agreement. 

24  (4)   The  express  terms  of  an  agreement  and  an  applicable 

25  course  of  dealing  or  usage  of  trade  shall  be  construed  wherever 

26  reasonable  as  consistent  with  each  other;  but  when  such  con- 

27  struction  is  unreasonable  express  terms  control  both  course  of 

28  dealing  and  usage  of  trade  and  course  of  dealing  controls  usage 

29  of  trade. 

30  (5)  An  applicable  usage  of  trade  in  the  place  where  any 

31  part  of  performance  is  to  occur  shall  be  used  in  interpreting 

32  the  agreement  as  to  that  part  of  the  performance. 

33  (6)   Evidence  of  a  relevant  usage  of  trade  offered  by  one 

34  party  is  not  admissible  unless  and  until  he  has  given  the  other 

35  party  such  notice  as  the  court  finds  sufficient  to  prevent  unfair 

36  surprise  to  the  latter. 

37  11206.     Statute  of  Frauds  for  Kinds  of  Personal  Property 

38  Not  Otherwise  Covered.     (1)  Except  in  the  cases  described  in 

39  subdivision  (2)  of  this  section  a  contract  for  the  sale  of  per- 

40  sonal  property  is  not  enforceable  by  way  of  action  or  defense 

41  beyond  five  thousand  dollars  ($5,000)  in  amount  or  value  of 

42  remedy  unless  there  is  some  writing  which  indicates  that  a  con- 

43  tract  for  sale  has  been  made  between  the  parties  at  a  defined  or 

44  stated  price,  reasonably  identifies  the  subject  matter,  and  is 

45  signed  by  the  party  against  whom  enforcement  is  sought  or 

46  by  his  authorized  agent. 

47  (2)   Subdivision  (1)  of  this  section  does  not  apply  to  con- 

48  tracts  for  the  sale  of  goods  (Section  12201)  nor  of  securities 

49  (Section  18319)  nor  to  security  agreements  (Section  19203). 

50  11207.     Performance  or  Acceptance  Under  Reservation  of 

51  Rights.     A  party  who  with  explicit  reservation  of  rights  per- 

52  forms  or  promises  performance  or  assents  to  performance  in  a 
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1  manner   demanded   or  offered  by  the   other   party  does  not 

2  thereby  prejudice  the  rights  reserved.  Such  words  as  "without 

3  prejudice,"  "under  protest"  or  the  like  are  sufficient. 

4  11208.     Option  to  Accelerate  at  Will.     A  term  providing 

5  that  one  party  or  his  successor  in  interest  may  accelerate  pay- 

6  ment  or  performance  or  require  collateral  or  additional  col- 

7  lateral  "at  will"  or  "when  he  deems  himself  insecure"  or  in 

8  words  of  similar  import  shall  be  construed  to  mean  that  he 

9  shall  have  power  to  do  so  only  if  he  in  good  faith  believes  that 

10  the  prospect  of  payment  or   performance   is  impaired.   The 

11  burden   of  establishing  lack  of  good  faith  is  on  the   party 

12  against  whom  the  power  has  been  exercised. 
13 

14  Chapter  2.     Sales 

15 

16  Article  1.     Short  Title,  General  Construction  and 

17  Subject  Matter 
18 

19  12101.     Short  Title.     This  chapter  shall  be  known  and  may 

20  be  cited  as  Uniform  Commercial  Code — Sales. 

21  12102.     Scope;    Certain   Security   and   Other   Transactions 

22  Excluded  From  This  Article.     Unless  the  context  otherwise 

23  requires,  this  chapter  applies  to  transactions  in  goods;  it  does 

24  not  apply  to  any  transaction  which  although  in  the  form  of  an 

25  unconditional  contract  to  sell  or  present  sale  is  intended  to 

26  operate  only  as  a  security  transaction  nor  does  this  chapter 

27  impair  or  repeal  any  statute  regulating  sales  to  consumers, 

28  farmers  or  other  specified  classes  of  buyers. 

29  12103.     Definitions  and  Index  of  Definitions.     (1)   In  this 

30  chapter  unless  the  context  otherwise  requires 

31  (a)   "Buyer"  means  a  person  who  buys  or  contracts  to  buy 

32  goods. 

33  (b)   "Good  faith"  in  the  case  of  a  merchant  means  honesty 

34  in  fact  and  the  observance  of  reasonable  commercial  standards 

35  of  fair  dealing  in  the  trade. 

36  (c)   "Receipt"  of  goods  means  taking  physical  possession 

37  of  them. 

38  (d)   "Seller"  means  a  person  who  sells  or  contracts  to  sell 

39  goods. 

40  (2)   Other  definitions  applying  to  this  chapter  or  to  speci- 

41  fied  articles  thereof,  and  the  sections  in  which  they  appear  are : 
'Acceptance."  Section  12606. 
'Banker's  credit."  Section  12325. 
'Between  merchants."  Section  12104. 
'Cancellation."  Section  12106(4). 
'  Commercial  unit. ' '  Section  12105. 
'Confirmed  credit."  Section  12325. 
'Conforming  to  contract."  Section  12106. 
'Contract  for  sale."  Section  12106. 
'Cover."  Section  12712. 
'Entrusting."  Section  12403. 
'  Financing  agency. ' '  Section  12104. 


42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
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1  "Future  yoods."  Section  12105. 

2  "Goods."  Section  12105. 

3  "Identification."  Section  12501. 

4  "Installment  contract. "  Section  12012. 

5  ' '  Letter  of  Credit. ' '  Section  12325. 

6  "Lot.  "Section  12105. 

7  "Merchant."  Section  12104. 

8  "Overseas."  Section  12323. 

9  "Person  in  position  of  .seller.'"  Seel  ion  12707. 

10  "Present  sale."  Section  12106. 

11  "Sale."  Section  12106. 

12  ' '  Sale  on  approval. ' '  Section  ]  2326. 

13  "Sale  or  return."  Section  12326. 

14  "Termination."  Section  12106. 

15  (3)   The  following  definitions  in  otlici-  chapters  apply  to  this 

16  chapter : 

17  ' '  Check. ' '  Section  13104. 

18  ' '  Consignee. ' '  Section  17102. 

19  ' '  Consignor. ' '  Section  17102. 

20  "Consumer  goods. "  Section  19109. 

21  ' '  Dishonor. ' '  Section  13507. 

22  "Draft."  Section  13104. 

23  (-i)    In    addition    Cha])tor    1    contains    general    definitions 

24  and  principles  of  construction  and  interpretation  applicable 

25  throughout  this  chapter. 

26  12104.     Definitions:  "Merchant";  "Between  Merchants"; 

27  "Financing  Agency. "      (1)   "Merchant"  means  a  person  who 

28  deals  in  goods  of  the  kind  or  otherwise  by  his  occupation  holds 

29  himself  out  as  having  knowledge  or  skill  peculiar  to  the  prac- 

30  tices  or  goods  involved  in  the  transaction  or  to  whom  such 

31  knowledge  or  skill  may  be  attributed  by  his  emplojnnent  of  an 

32  agent  or  broker  or  other  intermediary  who  by  his  occupation 

33  holds  himself  out  as  having  such  knowledge  or  skill. 

34  (2)   "Financing  agency"  means  a  bank,  finaiu-e  company  or 

35  other  person  who  in   the  ordinary  course  of  business  makes 

36  advances  against  goods  or  documents  of  title  or  who  by  ar- 

37  rangement  with  either  the  seller  or  the  buyer  intervenes  in 

38  ordinary  cour.se  to  make  or  collect  payment  due  or  claimed 

39  under  the  contract  for  sale,  as  by  purchasing  or  paying  the 

40  seller's  draft  or  making  advances  against   it  or   by   merely 

41  taking  it  for  collection  whether  or  not  documents  of  title  ac- 

42  company  the  draft.  "Financing  agency"  includes  also  a  bank 

43  or  other  person  who  similarly  intervenes  between  persons  who 

44  are  in  the  i)osition  of  seller  and  buver  in  resjiect  to  the  goods 

45  (Section  12707). 

46  (3)   "Between  merchants"  means  in  any  transaction  with 

47  respect  to  which  both  parties  are  chargeable  with  the  knowl- 

48  edge  or  skill  of  merchants. 

49  12105.     Definitions:  Transi'eraltility ;   "Goods";  "Future" 

50  (Joods;  "Lot";  "Commercial  Unit."     (1)  "Goods"  means  all 

51  things    (including  spiM'ially   manufactured   goods)    which   are 

52  niovai)lc  at  the  time  of  identification   to  tlic  contract    for  sale 
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1  other  than  the  money  in  which  the  price  is  to  be  paid,  invest- 

2  ment  securities   (Chapter  8)   and  things  in  action.  "Goods" 

3  also  includes  the  unborn  young  of  animals  and  growing  crops 

4  and  other  identified  things  attached  to  realty  as  described  in 

5  the  section  on  goods  to  be  severed  from  realty  (Section  12107). 

6  (2)   Goods  must  be  both  existing  and  identified  before  any 

7  interest  in  them  can  pass.  Goods  which  are  not  both  existing 

8  and  identified  are  "future"  goods.  A  purported  present  sale 

9  of  future  goods  or  of  any  interest  therein  operates  as  a  con- 

10  tract  to  sell. 

11  (3)   There  may  be  a  sale  of  a  part  interest  in  existing  iden- 

12  tified  goods. 

13  (4)   An  undivided  share  in  an  identified  bulk  of  fungible 

14  goods  is  sufficiently  identified  to  be  sold  although  the  quantity 

15  of  the  bulk  is  not  determined.  Any  agreed  proportion  of  such 

16  a  bulk  or  any  quantity  thereof  agreed  upon  by  number,  weight 

17  or  other  measure  may  to  the  extent  of  the  seller's  interest  in 

18  the  bulk  be  sold  to  the  buyer  who  then  becomes  an  owner  in 

19  common. 

20  (5)   "Lot"  means  a  parcel  or  a  single  article  which  is  the 

21  subject  matter  of  a  separate  sale  or  delivery,  whether  or  not  it 

22  is  sufficient  to  perform  the  contract. 

23  (6)   "Commercial  unit"  means  such  a  unit  of  goods  as  by 

24  commercial  usage  is  a  single  whole,  for  purposes  of  sale  and 

25  division  of  which  materially  impairs  its  character  or  value  on 

26  the  market  or  in  use.  A  commercial  unit  may  be  a  single  article 

27  (as  a  machine)  or  a  set  of  articles  (as  a  suite  of  furniture  or  an 

28  assortment  of  sizes)  or  a  quantity  (as  a  bale,  gross,  or  carload) 

29  or  any  other  unit  treated  in  use  or  in  the  relevant  market  as 

30  a  single  whole. 

31  12106.     Definitions :  ' '  Contract " ;  "  Agreement " ;  "  Contract 

32  for  Sale";  "Sale";  "Present  Sale";  "Conforming"  to  Con- 

33  tract;  "Termination";  "Cancellation."     (1)  In  this  chapter 

34  unless  the  context  otherwise  requires  "contract"  and  "agree- 

35  ment"  are  limited  to  those  relating  to  the  present  or  future 

36  sale  of  goods.  "Contract  for  sale"  includes  both  a  present  sale 

37  of  goods  and  a  contract  to  sell  goods  at  a  future  time.  A  "sale" 

38  consists  in  the  passing  of  title  from  the  seller  to  the  buj^er  for 

39  a  price  (Section  12401).  A  "present  sale"  means  a  sale  which 

40  is  accomplished  by  the  making  of  the  contract. 

4]^  (2)   Goods  or  conduct  including  any  part  of  a  performance 

42  are  "conforming"  or  conform  to  the  contract  when  they  are 

43  in  accordance  with  the  obligations  under  the  contract. 

44  (3)   "Termination"  occurs  when  either  party  pursuant  to  a 

45  power  created  by  agreement  or  law  puts  an  end  to  the  contract 
4g  otherwise  than  for  its  breach.  On  ' '  termination ' '  all  obligations 
47  which  are  still  executory  on  both  sides  are  discharged  but  any 
4g  right  based  on  prior  breach  or  performance  survives. 

49  (4)   "Cancellation"  occurs  when  either  party  puts  an  end 

50  to  the  contract  for  breach  by  the  other  and  its  effect  is  the 

51  same  as  that  of  ' '  termination  "  except  that  the  cancelling  party 

;  .1 . 
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1  also  retains  any  remedy  for  breach  of  the  whole  contract  or 

2  any  unperformed  balance. 

3  12107.     Goods  to  Be  Severed  From  Realty:  Recording.     (1) 

4  A  contract  for  the  sale  of  timber,  minerals  or  the  like  or  a 

5  structure  or  its  materials  to  be  removed  from  realty  is  a  con- 

6  tract  for  the  sale  of  goods  within  this  chapter  if  they  are  to  be 

7  severed  by  the  seller  but  until  severance  a  purported  present 

8  sale  thereof  which  is  not  effective  as  a  transfer  of  an  interest 

9  in  land  is  effective  only  as  a  contract  to  sell. 

10  (2)  A  contract  for  the  sale  apart  from  the  land  of  growing 

11  crops  or  other  things  attached  to  realty  and  capable  of  sever- 

12  a  lice  without  material  harm  thereto  but  not  described  in  sub- 

13  division   (1)   is  a  contract  for  the  sale  of  goods  within  this 

14  fhapter  whether  the  subject  matter  is  to  be  servered  by  the 

15  buyer  or  by  the  seller  even  though  it  forms  part  of  the  realty 

16  at  the  time  of  contracting,  and  the  parties  can  by  identification 

17  effect  a  present  sale  before  severance. 

18  (3)   The  provisions  of  this  section  are  subject  to  any  third 

19  party  rights  provided  by  the  law  relating  to  realty  records,  and 

20  the  contract  for  sale  may  be  executed  and  recorded  as  a  docu- 

21  mcnt  transferring  an  interest  in  land  and  shall  then  constitute 

22  notice  to  third  parties  of  the  buyer's  rights  under  the  contract 

23  for  sale. 
24 

25  Article  2.     Form,  Formation  and  Readjustment  of  Contract 
26 

27  12201.     Formal  Requirements ;  Statute  of  Frauds.     (1)  Ex- 

28  cept  as  otherwise  provided  in  this  section  a  contract  for  the 

29  sale  of  goods  for  the  price  of  $500  or  more  is  not  enforceable 

30  by  way  of  action  or  defense  unless  there  is  some  writing  suffi- 

31  cient  to  indicate  that  a  contract  for  sale  has  been  made  between 

32  the  parties  and  signed  by  the  party  against  whom  enforcement 

33  is  sought  or  by  his  authorized  agent  or  broker.  A  writing  is  not 

34  insufficient  because  it  omits  or  incorrectly  states  a  term  agreed 

35  u])on  but  the  contract  is  not  enforceable  under  this  paragraph 

36  beyond  the  quantity  of  goods  shown  in  such  writing. 

37  (2)   Between  merchants  if  within  a  reasonable  time  a  writing 

38  in  confirmation  of  the  contract  and  sufficient  against  the  sender 

39  is  received  and  the  party  receiving  it  has  reason  to  know  its 

40  contents,  it  satisfies  the  requirements  of  subdivision  (1)  again.st 

41  such  party  unless  written  notice  of  objection  to  its  contents  is 

42  given  within  10  days  after  it  is  received. 

43  (3)   A  contract  which  does  not  satisfy  the  requirements  of 

44  subdivision    (1)   but  which  is  valid   in  other  respects  is  en- 

45  forceable 

46  (a)   If  the  goods  are  to  be  specially  manufactured  for  the 

47  buyer  and  are  not  suitable  for  sale  to  others  in  the  ordinary 

48  course  of  the  seller's  business  and  the  seller,  before  notice  of 

49  repudiation  is  received  and  under  circumstances  which  reason- 

50  al)ly  indicate  that  the  goods  are  for  the  buyer,  has  made  either 

51  a  substantial  beginning  of  their  manufacture  or  commitments 

52  for  their  procurement;  or 
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1  (b)   If  the  party  against  whom  enforcement  is  sought  admits 

2  in  his  pleading,  testimony  or  otherwise  in  court  that  a  contract 

3  for  sale  was  made,  but  the  contract  is  not  enforceable  under 

4  this  provision  beyond  the  quantity  of  goods  admitted ;  or 

5  (c)  With  respect  to  goods  for  which  payment  has  been  made 

6  and  accepted  or  which  have  been  received  and  accepted  (Sec. 

7  12606). 

8  12202.     Final  Written  Expression:  Parol  or  Extrinsic  Evi- 

9  dence.     Terms  with  respect  to  which  the  confirmatory  memo- 

10  randa  of  the  parties  agree  or  which  are  otherwise  set  forth  in 

11  a  writing  intended  by  the  parties  as  a  final  expression  of  their 

12  agreement  with  respect  to  such  terms  as  are  included  therein 

13  may  not  be  contradicted  by  evidence  of  any  prior  agreement 

14  or  of  a  contemporaneous  oral  agreement  but  may  be  explained 

15  or  supplemented 

16  (a)  By  course  of  dealing  or  usage  of  trade  (Section  11205) 

17  or  by  course  of  performance  (Section  12208)  ;  and 

18  (b)   By  evidence  of  consistent  additional  terms  unless  the 

19  court  finds  the  writing  to  have  been  intended  also  as  a  com- 

20  plete  and  exclusive  statement  of  the  terms  of  the  agreement. 

21  12203.     Seals  Inoperative.     The  affixing  of  a  seal  to  a  writ- 

22  ing  evidencing  a  contract  for  sale  or  an  offer  to  buy  or  sell 

23  goods  does  not  constitute  the  writing  a  sealed  instrument  and 

24  the  law  with  respect  to  sealed  instruments  does  not  apply  to 

25  such  a  contract  or  offer. 

26  12204.     Formation  in  General.     (1)   A  contract  for  sale  of 

27  goods  may  be  made  in  any  manner  sufficient  to  show  agree- 

28  ment,  including  conduct  by  both  parties  which  recognizes  the 

29  existence  of  such  a  contract. 

30  (2)   An  agreement  sufficient  to  constitute  a  contract  for  sale 

31  may  be  found  even  though  the  momemnt  of  its  making  is  unde- 

32  termined. 

33  (3)   Even  though  one  or  more  terms  are  left  open  a  contract 

34  for  sale  does  not  fail  for  indefiniteness  if  the  parties  have  in- 

35  tended  to  make  a  contract  and  there  is  a  reasonably  certain 

36  basis  for  giving  an  appropriate  remedy. 

37  12205.     Firm  Offers.     An  offer  by  a  merchant  to  buy  or 

38  sell  goods  in  a  signed  writing  which  by  its  terms  gives  assur- 

39  ance  that  it  will  be  held  open  is  not  revocable,  for  lack  of 

40  consideration,  during  the  time  stated  or  if  no  time  is  stated  for 

41  a  reasonable  time,  but  in  no  event  may  such  period  of  irrevoca- 

42  bility  exceed  three  months;  but  any  such  term  of  assurance 

43  on  a  form  supplied  by  the  offeree  must  be  separately  signed 

44  by  the  offeror. 

45  12206.     Offer  and  Acceptance  in  Formation  of   Contract. 

46  (1)  Unless  otherwise  unambiguously  indicated  by  the  language 

47  or  circumstances 

48  (a)   An  offer  to  make  a  contract  shall  be  construed  as  invit- 

49  ing  acceptance  in  any  manner  and  by  any  medium  reasonable 

50  in  the  circumstances ; 

51  (b)   An  order  or  other  offer  to  buy  goods  for  prompt  or 

52  current  shipment  shall  be  construed  as  inviting  acceptance 
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1  either  by  a  prompt  promise  to  ship  or  by  the  prompt  or  cur- 

2  rent  shipment  of  conforming  or  noneonforming  goods,  but  such 

3  a  shipment  of  nonconforming  goods  does  not  constitute  an  ae- 

4  ceptance  if  the  seller  seasonably  notifies  the  buyer  that  the 

5  shipment  is  offered  only  as  an  accommodation  to  the  buyer. 

6  (2)   Where  the  beginning  of  a  requested  performance  is  a 

7  reasonable  mode  of  acceptance  an  offeror  who  is  not  notified 

8  of  acceptance  Avithin  a  reasonable  time  may  treat  the  offer  as 

9  having  lapsed  before  acceptance. 

10  12207.     Additional  Terms  in  Acceptance  or  Confirmation. 

11  (1)  A  definite  and  seasonable  expression  of  acceptance  or  a 

12  written  confirmation  which  is  sent  within  a  reasonable  time 

13  operates  as  an  acceptance  even  though  it  states  terms  addi- 

14  tional  to  or  different  from  those  offered  or  agreed  upon,  unless 

15  acceptance   is   expressly  made   conditional   on   assent   to   the 

16  additional  or  different  terms. 

17  (2)   The  additional  terms  are  to  be  construed  as  proposals 

18  for  addition  to  the  contract.  Between  merchants  such  terms 

19  become  part  of  the  contract  unless : 

20  (a)   The  offer  expressly  limits  acceptance  to  the  terms  of  the 

21  offer ; 

22  (b)   They  materially  alter  it ;  or 

23  (c)  Notification  of  objection  to  them  has  already  been  given 

24  or  is  given  within  a  reasonable  time  after  notice  of  them  is 

25  received. 

26  (3)   Conduct  by  both  parties  which  recognizes  the  existence 

27  of   a   contract   is   sufficient   to   establish   a   contract   for  sale 

28  although  the  writings  of  the  parties  do  not  otherwise  establish 

29  a  contract.  In  such  case  the  terms  of  the  particular  contract 

30  consist  of  those  terms  on  which  the  writings  of  the  parties 

31  agree,  together  with  any  supplementary  terms  incorporated 

32  under  any  other  provisions  of  this  division. 

33  12208.     Course  of  Performance  or  Practical  Construction. 

34  (1)   Where  the  contract  for  sale  involves  repeated  occasions 

35  for  performance  by  either  party  with  knowledge  of  the  nature 

36  of  the  performance  and  opportunity  for  objection  to  it  by  the 

37  other,  any  course  of  performance  accepted  or  acquiesced  in 

38  without  objection  shall  be  relevant  to  determine  the  meaning 

39  of  the  agreement. 

40  (2)   The  express  terms  of  the  agreement  and  any  such  course 

41  of  performance,  as  well  as  any  course  of  dealing  and  usage  of 

42  trade,   shall  be  construed  whenever  reasonable   as  consistent 

43  with  each  other;  but  when  such  construction  is  unreasonable, 

44  express  terms  shall  control  course  of  performance  and  course 

45  of  performance  shall  control  both  course  of  dealing  and  usage 

46  of  trade  (Section  11205). 

47  (3)   Subject  to  the  provisions  of  the  next  section  on  modifi- 

48  cation  and  waiver,  such  course  of  performance  sliall  be  rele- 

49  vant  to  show  a  waiver  or  modification  of  any  tcnn  inconsistent 

50  Avith  such  course  of  performance. 
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1  12209.     Modification,     Rescission     and     Waiver.     (1)   An 

2  agreement  modifying  a   contract  within   this   chapter   needs 

3  no  consideration  to  be  binding. 

4  (2)  A  signed  agreement  which  excludes  modification  or  re- 

5  scission  except  by  a  signed  writing  cannot  be  otherwise  modi- 

6  fied  or  rescinded,  but  except  as  between  merchants  such  a 

7  requirement  on  a  form  supplied  by  the  merchant  must  be 

8  separately  signed  by  the  other  party. 

9  (3)   The  requirements  of  the  statute  of  frauds  section  of  this 

10  chapter   (Section  12201)  must  be  satisfied  if  the  contract  as 

11  modified  is  within  its  provisions. 

12  (4)   Although  an  attempt  at  modification  or  rescission  does 

13  not  satisfy  the  requirements  of  subdivision  (2)  or  (3)  it  can 

14  operate  as  a  waiver. 

1^  (5)  A  party  who  has  made  a  waiver  affecting  an  executory 

1"  portion  of  the  contract  may  retract  the  waiver  by  reasonable 

1'^  notification  received  by  the  other  party  that  strict  performance 

18  will  be  required  of  any  term  waived,  unless  the  retraction 

19  would  be  unjust  in  view  of  a  material  change  of  position  in 

20  reliance  on  the  waiver. 

21  12210.     Delegation  of  Performance;  Assignment  of  Rights. 

22  (1)  A  party  may  perform  his  duty  through  a  delegate  unless 

23  otherwise  agreed  or  unless  the  other  party  has  a  substantial 

24  interest  in  having  his  original  promisor  perform  or  control  the 

25  acts  required  by  the  contract.  No  delegation  of  performance 

26  relieves  the  party  delegating  of  any  duty  to  perform  or  any 

27  liability  for  breach. 

28  (2)   Unless  otherwise  agreed  all  rights  of  either  seller  or 

29  buyer  can  be  assigned  except  where  the  assignment  would  ma- 

30  terially  change  the  duty  of  the  other  party,  or  increase  mate- 

31  rially  the  burden  or  risk  imposed  on  him  by  his  contract,  or 

32  impair  materially  his  chance  of  obtaining  return  performance. 

33  A  right  to  damages  for  breach  of  the  whole  contract  or  a  right 

34  arising  out  of  the  assignor's  due  performance  of  his  entire  ob- 

35  ligation  can  be  assigned  despite  agreement  otherwise. 

36  (3)   Unless  the  circumstances  indicate  the  contrary  a  pro- 

37  hibition  of  assignment  of  "the  contract"  is  to  be  construed  as 

38  barring  only  the  delegation  to  the  assignee  of  the  assignor's 

39  performance. 

40  (4)   An  assignment  of  "the  contract"  or  of  "all  my  rights 

41  under  the  contract ' '  or  an  assignment  in  similar  general  terms 

42  is  an  assignment  of  rights  and  unless  the  language  or  the  cir- 

43  cumstances  (as  in  an  assignment  for  security)  indicate  the  con- 

44  trary,  it  is  a  delegation  of  performance  of  the  duties  of  the  as- 

45  signor  and  its  acceptance  by  the  assignee  constitutes  a  promise 

46  by  him  to  perform  those  duties.  This  promise  is  enforceable 

47  by  either  the  assignor  or  the  other  party  to  the  original  con- 

48  tract. 

49  (5)   The  other  party  may  treat  any  assignment  which  dele- 

50  gates  performance  as  creating  reasonable  grounds  for  insecu- 

51  rity  and  may  without  prejudice  to  his  rights  against  the  as- 

52  signor  demand  assurances  from  the  assignee  (Section  12609). 
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1  Article  3.     General  Obligation  and  Construction  of  Contract 
2 

3  12301.     General  Obligations  of  Parties.     The  obligation  of 

4  the  seller  is  to  transfer  and  deliver  and  that  of  the  buyer  is 

5  to  accept  and  pay  in  accordance  with  the  contract. 

6  12302.     Unconscionable    Contract    or    Clause.     (1)   If    the 

7  court  as  a  matter  of  law  finds  the  contract  or  any  clause  of  the 

8  contract  to  have  been  unconscionable  at  the  time  it  was  made 

9  the  court  may  refuse  to  enforce  the  contract,  or  it  may  enforce 

10  the   remainder   of   the   contract   without   the   unconscionable 

11  clause,  or  it  may  so  limit  the  application  of  any  unconscionable 

12  clause  as  to  avoid  any  unconscionable  result. 

13  (2)  When  it  is  claimed  or  appears  to  the  court  that  the  con- 

14  tract  or  any  clause  thereof  may  be  unconscionable  the  parties 

15  shall  be  afforded  a  reasonable  opportunity  to  present  evidence 

16  as  to  its  commercial  setting,  purpose  and  effect  to  aid  the  court 

17  in  making  the  determination. 

18  12303.     Allocation  or  Division  of  Risks.     "Where  this  chap- 

19  ter  allocates  a  risk  or  a  burden  as  between  the  parties  "unless 

20  otherwise  agreed,"  the  agreement  may  not  only  shift  the  al- 

21  location  but  may  also  divide  the  risk  or  burden. 

22  12304.     Price  Payable  in  Money,  Goods,  Realty,  or  Other- 

23  wise.     (1)   The  price  can  be  made  payable  in  money  or  other- 

24  wise.  If  it  is  payable  in  whole  or  in  part  in  goods  each  party 

25  is  a  seller  of  the  goods  which  he  is  to  transfer. 

26  (2)   Even  though  all  or  part  of  the  price  is  payable  in  an  in- 

27  terest  in  realty  the  transfer  of  the  goods  and  the  seller's  obli- 

28  gations  with  reference  to  them  are  subject  to  this  chapter,  but 

29  not  the  transfer  of  the  interest  in  realty  or  the  transferor's 

30  obligations  in  connection  therewith. 

31  12305.     Open  Price  Term.     (1)   The  parties  if  they  so  in- 

32  tend  can  conclude  a  contract  for  sale  even  though  the  price  is 

33  not  settled.  In  such  a  case  the  price  is  a  reasonable  price  at  the 

34  time  for  delivery  if 

35  (a)  Nothing  is  said  as  to  price;  or 

36  (b)   The  price  is  left  to  be  agreed  b}'  the  parties  and  they 

37  fail  to  agree ;  or 

38  (c)   The  price  is  to  be  fixed  in  terms  of  some  agreed  market 

39  or  other  standard  as  set  or  recorded  by  a  third  person  or 

40  agency  and  it  is  not  so  set  or  recorded. 

41  (2)   A  price  to  be  fixed  by  the  seller  or  by  the  buyer  means 

42  a  price  for  him  to  fix  in  good  faith. 

43  (3)  When  a  price  left  to  be  fixed  otherwise  than  by  agree- 

44  ment  of  the  parties  fails  to  be  fixed  through  fault  of  one  party 

45  the  other  may  at  his  option  treat  the  contract  as  canceled  or 

46  himself  fix  a  reasonable  price. 

47  (4)  Where,  however,  the  parties  intend  not  to  be  bound 

48  unless  the  price  bo  fixed  or  agreed  and  it  is  not  fixed  or  agreed 

49  there  is  no  contract.  In  such  a  case  the  buyer  must  return  any 

50  goods  already  received  or  if  unable  so  to  do  must  pay  their 

51  reasonable  value  at  the  time  of  delivery  and  the  seller  must 

52  return  any  portion  of  the  price  paid  on  account. 
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1  12306.     Output,  Requirements  and  Exclusive  Dealings.     (1) 

2  A  term  which  measures  the  quantity  by  the  output  of  the  seller 

3  or  the  requirements  of  the  buyer  means  such  actual  output  or 

4  requirements  as  may  occur  in  good  faith,  except  that  no  quan- 

5  tity  unreasonably  disproportionate  to  any  stated  estimate  or 

6  in  the  absence  of  a  stated  estimate  to  any  normal  or  otherwise 

7  comparable  prior  output  or  requirements  may  be  tendered  or 

8  demanded. 

9  (2)  A  lawful  agreement  by  either  the  seller  or  the  buyer  for 

10  exclusive  dealing  in  the  kind  of  goods  concerned  imposes  unless 

11  otherwise  agreed  an  obligation  by  the  seller  to  use  best  efforts 

12  to  supply  the  goods  and  by  the  buyer  to  use  best  efforts  to 

13  promote  their  sale. 

14  12307.     Delivery  in  Single  Lot  or  Several  Lots.     Unless  oth- 

15  erwise  agreed  all  goods  called  for  by  a  contract  for  sale  must 

16  be  tendered  in  a  single  delivery  and  payment  is  due  only  on 

17  such  tender  but  where  the  circumstances  give  either  party  the 

18  right  to  make  or  demand  delivery  in  lots  the  price  if  it  can  be 

19  apportioned  may  be  demanded  for  each  lot. 

20  12308.     Absence  of  Specified  Place  for  Delivery,     Unless 

21  otherwise  agreed 

22  (a)   The  place  for  delivery  of  goods  is  the  seller's  place  of 

23  business  or  if  he  has  none  his  residence ;  but 

24  (b)   In  a  contract  for  sale  of  identified  goods  which  to  the 

25  knowledge  of  the  parties  at  the  time  of  contracting  are  in  some 

26  other  place,  that  place  is  the  place  for  their  delivery ;  and 

27  (c)   Documents  of  title  may  be  delivered  through  customary 

28  banking  channels. 

29  12309.     Absence  of  Specific  Time  Provisions ;  Notice  of  Ter- 

30  mination.     (1)   The  time  for  shipment  or  delivery  or  any  other 

31  action  under  a  contract  if  not  provided  in  this  chapter  or 

32  agreed  upon  shall  be  a  reasonable  time. 

33  (2)  "Where  the  contract  provides  for  successive  perform- 

34  ances  but  is  indefinite  in  duration  it  is  valid  for  a  reasonable 

35  time  but  unless  otherwise  agreed  may  be  terminated  at  any 

36  time  by  either  party. 

37  (3)   Termination  of  a  contract  by  one  party  except  on  the 

38  happening  of  an  agreed  event  requires  that  reasonable  notifi- 

39  cation  be  received  by  the  other  party  and  an  agreement  dis- 

40  pensing  with  notification  is  invalid  if  its  operation  would  be 

41  unconscionable. 

42  12310.     Open  Time  for  Payment  or  Running  of  Credit ;  Au- 

43  thority  to  Ship  Under  Reservation.     Unless  otherwise  agreed 

44  (a)  Payment  is  due  at  the  time  and  place  at  which  the  buyer 

45  is  to  receive  the  goods  even  though  the  place  of  shipment  is  the 

46  place  of  delivery ;  and 

47  (b)  If  the  seller  is  authorized  to  send  the  goods  he  may  ship 

48  them  under  reservation,  and  may  tender  the  documents  of  title, 

49  but  the  buyer  may  inspect  the  goods  after  their  arrival  before 

50  payment  is  due  unless  such  inspection  is  inconsistent  with  the 

51  terms  of  the  contract  (Section  12513)  ;  and 
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1  (c)   If  delivery  is  authorized  and  made  by  way  of  documents 

2  of  title  otherwise  than  by  subdivision  (h)  then  payment  is  due 

3  at  the  time  and  place  at  which  the  buyer  is  to  receive  the  docu- 

4  ments  regardless  of  where  the  goods  are  to  be  received ;  and 

5  (d)   AVhere  the  seller  is  required  or  authorized  to  ship  the 

6  goods  on  credit  the  credit  period  runs  from  the  time  of  ship- 

7  ment  but  postdating  the  invoice  or  delaying  its  dispatch  will 

8  correspondingly  delay  the  starting  of  the  credit  period. 

9  12311.     Options  and  Co-operation  Respecting  Performance. 

10  (1)   An  agreement  for  sale  which  is  otherwise  sufficiently  defi- 

11  nite  (subdivision  (3)  of  Section  12204)  to  be  a  contract  is  not 

12  made  invalid  by  the  fact  that  it  leaves  particulars  of  perform- 

13  ance  to  be  specified  by  one  of  the  parties.  Any  such  specification 

14  must  be  made  in  good  faith  and  within  limits  set  by  commercial 

15  reasonableness. 

16  (2)   Unless  otherwi.se  agreed  specifications  relating  to  assort- 

17  ment  of  the  goods  are  at  the  buyer's  option  and  except  as  other- 

18  wi.se  provided  in  subdivisions  (l)(c)  and  (3)  of  Section  12319 

19  specifications  or  arrangements  relating  to  shipment  are  at  the 

20  seller's  option. 

21  (3)  "Where  such  specification  would  materially  affect  the 

22  other  party's  performance  but  is  not  seasonably  made  or  where 

23  one  party's  co-operation  is  necessary  to  the  agreed  performance 

24  of  the  other  but  is  not  seasonabl}^  forthcoming,  the  other  party 

25  in  addition  to  all  other  remedies 

26  (a)   Is  excused  for  an}'  resulting  delay  in  his  own  perform- 

27  ance;  and 

28  (b)  May  also  either  proceed  to  perform  in  any  reasonable 

29  manner  or  after  the  time  for  a  material  part  of  his  own  per- 

30  formanee  treat  the  failure  to  specify  or  to  co-operate  as  a 

31  breach  by  failure  to  deliver  or  accept  the  goods. 

32  12312.     "Warranty    of    Title    and    Aagin.st    Infringement; 

33  Buyer's    Obligation    Against    Infringement.     (1)   Subject    to 
3.I  subdivision  (2)  there  is  in  a  contract  for  sale  a  warranty  by 

35  the  seller  that 

36  (a)   The  title  convej'ed  shall  be  good,  and  its  transfer  right- 

37  f ul ;  and 

38  (b)   The  goods  shall  be  delivered  free  from  any  security  in- 

39  terest  or  other  lien  or  encumbrance  of  which  the  buyer  at  the 

40  time  of  contracting  has  no  knowledge. 

41  (2)   A  M-arranty  under  subdivision  (1)  will  be  excluded  or 

42  modified  only  by  specific  language  or  by  circumstances  which 

43  give  the  buyer  reason  to  know  that  the  person  selling  does  not 

44  claim  title  in  himself  or  that  he  is  purporting  to  sell  only  such 

45  right  or  title  as  he  or  a  third  person  may  have. 

46  (3)   Unless  otherwise  agreed  a  seller  Avho  is  a  merchant  regu- 

47  larly  dealing  in  goods  of  the  kind  warrants  that  the  goods  shall 

48  be  delivered  free  of  the  rightful  claim  of  any  third  person  by 

49  way  of  infringement  or  the  like  but  a  buyer  who  furni.shes 

50  specifications  to  the  .seller  must  hold  the  .seller  harmless  against 

51  any  such  claim  which  arises  out  of  compliance  with  the  speci- 

52  fications. 
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1  12313.     Express  Warranties  by  Affirmation,  Promise,  De- 

2  scription,  Sample.     (1)  Express  warranties  by  the  seller  are 

3  created  as  follows  : 

4  (a)   Any  affirmation  of  fact  or  promise  made  by  the  seller 

5  to  the  buyer  which  relates  to  the  goods  and  becomes  part  of 

6  the  basis  of  the  bargain  creates  an  express  warranty  that  the 

7  goods  shall  conform  to  the  affirmation  or  promise. 

8  (b)   Any  description  of  the  goods  which  is  made  part  of  the 

9  basis  of  the  bargain  creates  an  express  warranty  that  the 

10  goods  shall  conform  to  the  description. 

11  (c)   Any  sample  or  model  which  is  made  part  of  the  basis 

12  of  the  bargain  creates  an  express  warranty  that  the  whole  of 

13  the  goods  shall  conform  to  the  sample  or  model. 

14  (2)   It  is  not  necessary  to  the  creation  of  an  express  war- 

15  ranty  that  the  seller  use  formal  words  such  as  "warrant"  or 

16  "guarantee"  or  that  he  have  a  specific  intention  to  make  a 

17  warranty,  but  an  affirmation  merely  of  the  value  of  the  goods 

18  or  a  statement  purporting  to  be  merely  the  seller's  opinion  or 

19  commendation  of  the  goods  does  not  create  a  warranty. 

20  12314.     Implied    Warranty:     Merchantability;     Usage     of. 

21  Trade.     (1)  Unless  excluded  or  modified  (Section  12316),  a 

22  warranty  that  the  goods  shall  be  merchantable  is  implied  in  a 

23  contract  for  their  sale  if  the  seller  is  a  merchant  with  respect 

24  to  goods  of  that  kind.  Under  this  section  the  serving  for  value 

25  of  food  or  drink  to  be  consumed  either  on  the  premises  or 

26  elsewhere  is  a  sale. 

27  (2)   Goods  to  be  merchantable  must  be  at  least  such  as 

28  (a)   Pass  without  objection  in  the  trade  under  the  contract 

29  description;  and 

30  (b)   In  the  case  of  fungible  goods,  are  of  fair  average  qual- 

31  ity  within  the  description ;  and 

32  (c)   Are  fit  for  the  ordinary  purposes  for  which  such  goods 

33  are  used ;  and 

34  (d)   Run,  within  the  variations  permitted  by  the  agreement, 

35  of  even  kind,  quality  and  quantity  within  each  unit  and  among 
35  all  units  involved ;  and 

37  (e)  Are  adequately  contained,  packaged,  and  labeled  as  the 

38  agreement  may  require ;  and 

39  (f )   Conform  to  the  promises  or  affirmations  of  fact  made  on 

40  the  container  or  label  if  any. 

41  (3)   Unless  excluded  or  modified  (Section  12316)  other  im- 

42  plied  warranties  may  arise  from  course  of  dealing  or  usage  of 

43  trade. 

44  12315.     Implied  Warranty :  Fitness  for  Particular  Purpose. 

45  Where  the  seller  at  the  time  of  contracting  has  reason  to  know 

46  any  particular  purpose  for  which  the  goods  are  required  and 

47  that  the  buyer  is  relying  on  the  seller's  skill  or  judgment  to 

48  select  or  furnish  suitable  goods,  there  is  unless  excluded  or 

49  modified  under  the  next  section  an  implied  warranty  that  the 

50  goods  shall  be  fit  for  such  purpose. 
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1  12316.     Exclusion    or    Modification    of    "Warranties.     (1) 

2  Words  or  conduct  relevant  to  the  creation  of  an  express  war- 

3  rantv  and  -svords  or  conduct  tending  to  negate  or  limit  warranty 

4  shall  be  construed  wherever  reasonable  as  consistent  with  each 

5  other;  but  subject  to  the  provisions  of  this  chapter  on  parol 

6  or  extrinsic  evidence  (Section  12202)  negation  or  limitation  is 

7  inoperative  to  the  extent  that  such  construction  is  unreasonable. 

8  (2)   Subject  to  subdivision   (3),  to  exclude  or  modify  the 

9  implied  warranty  of  merchantability  or  any  part  of  it  the 

10  language  must  mention  merchantability  and  in  case  of  a  writ- 

11  ing  must  be  conspicuous,  and  to  exclude  or  modify  any  implied 

12  warranty  of  fitness  the  exclusion  must  be  by  a  writing  and 

13  conspicuous.  Language  to  exclude  all  implied  warranties  of 

14  fitness  is  sufficient  if  it  states,  for  example,  that  "There  are  no 

15  warranties  which  extend  beyond  the  description  on  the  face 

16  hereof." 

17  (3)  Notwithstanding  subdivision  (2) 

18  (a)  Unless  the  circumstances  indicate  otherwise,  all  implied 

19  warranties  are  excluded  by  expressions  like  "as  is,"  "with  all 

20  faults"  or  other  language  which  in  common  understanding 

21  calls  the  buyer's  attention  to  the  exclusion  of  warranties  and 

22  makes  plain  that  there  is  no  implied  warranty ;  and 

23  (b)  When  the  buyer  before  entering  into  the  contract  has 

24  examined  the  goods  or  the  sample  or  model  as  fully  as  he 

25  desired  or  has  refused  to  examine  the  goods  there  is  no  implied 

26  warranty  with  regards  to  defects  which  an  examination  ought 

27  in  the  circumstances  to  have  revealed  to  him ;  and 

28  (c)  An  implied  warranty  can  also  be  excluded  or  modified 

29  by  course  of  dealing  or  course  of  performance  or  usage  of 

30  trade. 

31  (4)  Remedies  for  breach   of  warranty  can  be  limited   in 

32  accordance  with  the  provisions  of  this  chapter  on  liquidation 

33  or  limitation  of  damages  and  on  contractual  modification  of 

34  remedy  (Sections  12718  and  12719). 

35  123i7.     Cumulation  and  Conflict  of  Warranties  Express  or 

36  Implied.     Warranties  whether  express  or  implied  shall  be  con- 

37  strued  as  consistent  with  each  other  and  as  cumulative,  but  if 

38  such  construction  is  unreasonable  the  intention  of  the  parties 

39  shall  determine  which  warranty  is  dominant.  In  ascertaining 

40  that  intention  the  following  rules  apply : 

41  (a)   Exact  or  technical  specifications  displace  an  inconsistent 

42  sample  or  model  or  general  language  of  description. 

43  (b)  A  sample  from  an  existing  bulk  displaces  inconsistent 

44  general  language  of  description. 

45  (c)   Express  warranties  displace  inconsistent  implied  war- 

46  ranties  other  than  an  implied  warranty  of  fitness  for  a  partic- 

47  ular  purpose. 

48  12318.     Third  Party  Beneficiaries  of  Warranties  Express  or 

49  Implied.     A  seller's  warranty  whether  express  or  implied  ex- 

50  tends  to  any  natural  person  who  is  in  the  family  or  household 

51  of  his  buyer  or  who  is  a  guest  in  his  home  if  it  is  reasonable  to 
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1  except  that  such  person  may  use,  consume  or  be  affected  by  the 

2  goods  and  who  is  injured  in  person  by  breach  of  the  warranty. 

3  A  seller  may  not  exclude  or  limit  the  operation  of  this  section. 

4  12319.     F.O.B.   and  F.A.S.   Terms.     (1)    Unless  otherwise 

5  agreed  the  term  F.O.B.  (which  means  "free  on  board")  at  a 

6  named  place,  even  though  used  only  in  connection  with  the 

7  stated  price,  is  a  delivery  term  under  which 

8  (a)   When  the  term  is  F.O.B.  the  place  of  shipment,  the 

9  seller  must  at  that  place  ship  the  goods  in  the  manner  provided 

10  in  this  chapter  (Section  12504)  and  bear  the  expense  and  risk 

11  of  putting  them  into  the  possession  of  the  carrier ;  or 

12  (b)   When  the  term  is  F.O.B.  the  place  of  destination,  the 

13  seller  must  at  his  own  expense  and  risk  transport  the  goods  to 

14  that  place  and  there  tender  delivery  of  them  in  the  manner 

15  provided  in  this  chapter   (Section  12503)  ; 

16  (c)   When  under  either  (a)  or  (b)  the  term  is  also  F.O.B. 

17  vessel,  car  or  other  vehicle,  the  seller  must  in  addition  at  his 

18  own  expense  and  risk  load  the  goods  on  board.  If  the  term  is 

19  F.O.B.  vessel  the  buyer  must  name  the  vessel  and  in  an  appro- 

20  priate  case  the  seller  must  comply  with  the  provisions  of  this 

21  chapter  on  the  form  of  bill  of  lading  (Section  12323). 

22  (2)   Unless  otherwise  agreed  the  term  F.A.S.  vessel  (which 

23  means  "free  alongside")  at  a  named  port,  even  though  used 

24  only  in  connection  with  the  stated  price,  is  a  delivery  term 

25  under  which  the  seller  must 

26  (a)   At  his  own  expense  and  risk  deliver  the  goods  alongside 

27  the  vessel  in  the  manner  in  that  port  or  on  a  dock  desig- 

28  nated  and  provided  by  the  buyer;  and 

29  (b)   Obtain  and  tender  a  receipt  for  the  goods  in  exchange 

30  for  which  the  carrier  is  under  a  duty  to  issue  a  bill  of  lading. 

31  (3)   Unless  otherwise  agreed  in  any  case  falling  within  sub- 

32  division    (1)  (a)    or    (c)    or  subdivision    (2)    the  buyer  must 

33  seasonably  give  any  needed  instructions  for  making  delivery, 

34  including  when  the  term  is  F.A.S.  or  F.O.B.  the  loading  berth 

35  of  the  vessel  and  in  an  apropriate  case  its  name  and  sailing 

36  date.  The  seller  may  treat  the  failure  of  needed  instructions  as 

37  a  failure  of  co-operation  under  this  chapter  (Section  12311). 

38  He  may  also  at  his  option  move  the  goods  in  any  reasonable 

39  manner  preparatory  to  delivery  or  shipment. 

40  (4)   Under  the  term  F.O.B.  vessel  or  F.A.S.  unless  otherwise 

41  agreed  the  buyer  must  make  payment  against  tender  of  the 

42  required  documents  and  the  seller  may  not  tender  nor  the 

43  buyer  demand  delivery  of  the  goods  in  substitution  for  the 

44  documents. 

45  12320.     C.I.F.  and  C.  &  F.  Terms.     (1)    The  term  C.I.F. 

46  means  that  the  price  includes  in  a  lump  sum  the  cost  of  the 

47  goods  and  the  insurance  and  freight  to  the  named  destination. 

48  The  term  C.  &  F.  or  C.F.  means  that  the  price  so  includes  cost 

49  and  freight  to  the  named  destination. 

50  (2)   Unless  otherwise  agreed  and  even  though  used  only  in 

51  connection  with  the  stated  price  and  destination,   the  term 

6— L-3023  ( 161 ) 


S-l  —  22  — 

1  C.I.F.  destination  or  its  equivalent  requires  the  seller  at  his 

2  own  expense  and  risk  to 

3  (a)  Put  the  goods  into  the  possession  of  a  carrier  at  the  port 

4  for  shipment  and  obtain  a  negotiable  bill  or  bills  of  lading  cov- 

5  ering  the  entire  transportation  to  the  named  destination;  and^ 

6  (b)   Load  the  goods  and  obtain  a  receipt  from  the  carrier 

7  (which  may  be  contained  in  the  bill  of  lading)  showing  that 

8  the  freight  has  been  paid  or  provided  for ;  and 

9  (c)   Obtain  a  policy  or  certificate  of  insurance,  including 

10  any  war  risk  insurance,  of  a  kind  and  on  terms  then  current 

11  at  the  port  of  shipment  in  the  usual  amount,  in  the  currency 

12  of  the  contract,  shown  to  cover  the  same  goods  covered  by  the 

13  bill  of  lading  and  providing  for  payment  of  loss  to  the  order 

14  of  the  buyer  or  for  the  account  of  whom  it  ma}'  concern ;  but 

15  the  seller  may  add  to  tlie  price  the  amount  of  the  premium 
!  6  for  any  such  war  risk  insurance  ;  and 

17  (d)   Prepare  an  invoice  of  the  goods  and  procure  any  other 

18  documents  required  to  eit'ect  shipment  or  to  comply  with  the 

19  contract;  and 

20  (e)   Forward  and  tender  with  commercial  promptness  all 

21  the  documents  in  due  form  and  with  any  indorsement  neces- 

22  sary  to  perfect  the  buyer's  rights. 

23  (3)   Unless  otherwise  agreed  the  term  C.  &  F.  or  its  equiva- 

24  lent  has  the  same  effect  and  imposes  upon  the  seller  the  same 

25  obligations  and  risks  as  a  C.I.F.  term  except  the  obligation  as 

26  to  insurance. 

27  (4)   Under   the   term   C.I.F.   or   C.   &   F.   unless   otherwise 

28  agreed  the  buyer  must  make  payment  against  tender  of  the  re- 

29  quired  documents  and  the  seller  may  not  tender  nor  the  buyer 

30  demand  delivery  of  the  goods  in  substitution  for  the  docu- 

31  ments. 

32  12321.     C.I.F.  or  C.  &  F. :  "Net  Landed  Weights";  "Pay- 

33  ment  on  Arrival";  Warranty  of  Condition  on  Arrival.     Under 

34  a  contract  containing  a  term  C.I.F.  or  C.  &  F. 

35  (1)   Where  the  price  is  based  on  or  is  to  be  adjusted  accord- 

36  ing  to  "net  landed  weights,"  "delivered  weight,"  "out  turn" 

37  quantity  or  quality  or  the  like,  unless  otherwise  agreed  the 

38  seller  must  reasonably  estimate  the  price.  The  payment  due  on 

39  tender  of  the  documents  called  for   by  the  contract  is  the 

40  amoiuit  so  estimated,  but  after  final  adjustment  of  the  price  a 

41  settlement  must  be  made  with  commercial  promptness. 

42  (2)   An  agreement  described  in  subdivision  (1)  or  any  war- 

43  ranty  of  quality  or  condition  of  the  goods  on  arrival  places 

44  upon  the  seller  the  risk  of  ordinary  deterioration,  shrinkage 

45  and  the  like  in  transportation  but  has  no  effect  on  the  place  or 

46  time  of  identification  to  the  contract  for  sale  or  delivery  or  on 

47  the  passing  of  the  risk  of  loss. 

48  (3)   Unless  otherwise  agreed   where   the  contract  provides 

49  for  payment  on  or  after  arrival  of  the  goods  the  seller  must 

50  before  payment  allow  such  preliminary  inspection  as  is  feasi- 

51  ble;  but  if  the  goods  are  lost  delivery  of  the  documents  and 

52  payment  are  due  when  the  goods  .should  have  arrived. 
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1  12322.     Delivery  "  Ex-Ship. "     (1)  Unless  otherwise  agreed 

2  a  term  for  delivery  of  goods  "ex-ship"  (which  means  from  the 

3  carrying  vessel)  or  in  equivalent  language  is  not  restricted  to 

4  a  particular  ship  and  requires  delivery  from  a  ship  which  has 

5  reached  a  place  at  the  named  port  of  destination  where  goods 

6  of  the  kind  are  usually  discharged. 

7  (2)   Under  such  a  term  unless  otherwise  agreed 

8  (a)   The  seller  must  discharge  all  liens  arising  out  of  the 

9  carriage  and  furnish  the  buyer  with  a  direction  which  puts 

10  the  carrier  under  a  duty  to  deliver  the  goods ;  and 

11  (b)   The  risk  of  loss  does  not  pass  to  the  buyer  until  the 

12  goods  leave  the  ship's  tackle  or  are  otherwise  properly  un- 

13  loaded. 

14  12323.     Form  of  Bill  of  Lading  Required  in  Overseas  Ship- 

15  ment;    "Overseas."     (1)   Where    the    contract    contemplates 

16  overseas  shipment  and  contains  a  term  C.I.F.  or  C.  &  F.  or 

17  F.O.B.  vessel,  the  seller  unless  otherwise  agreed  must  obtain 

18  a  negotiable  bill  of  lading  stating  that  the  goods  have  been 

19  loaded  on  board  or,  in  the  case  of  a  term  C.I.F.  or  C.  &  F., 

20  received  for  shipment. 

21  (2)  Where  in  a  case  within  subdivision  (1)  a  bill  of  lading 

22  has  been  issued  in  a  set  of  parts,  unless  otherwise  agreed  if  the 

23  documents  are  not  to  be  sent  from  abroad  the  buyer  may  de- 

24  mand  tender  of  the  full  set ;  otherwise  only  one  part  of  the  bill 

25  of  lading  need  be  tendered.  Even  if  the  agreement  expressly 

26  requires  a  full  set 

27  (a)   Due  tender  of  a  single  part  is  acceptable  within  the  pro- 

28  visions  of  this  chapter  on  cure  of  improper  delivery  (subdivi- 

29  sion  (1)  of  Section  12508)  ;  and 

30  (b)   Even  though  the  full  set  is  demanded,  if  the  documents 

31  are  sent  from  abroad  the  person  tendering  an  incomplete  set 

32  may  nevertheless  require  payment  upon  furnishing  an  indem- 

33  nity  which  the  buyer  in  good  faith  deems  adequate. 

34  (3)   A  shipment  by  water  or  by  air  or  a  contract  contem- 

35  plating  such  shipment  is  "overseas"  insofar  as  by  usage  of 
3g  trade  or  agreement  it  is  subject  to  the  commercial,  financing 

37  or  shipping  practices  characteristic  of  international  deep  water 

38  commerce. 

39  12324.     "No  Arrival,  No  Sale"  Term.     Under  a  term  "no 

40  arrival,  no  sale"  or  terms  of  like  meaning,  unless  otherwise 

41  agreed, 

42  (a)   The  seller  must  properly  ship  conforming  goods  and  if 

43  they  arrive  by  any  means  he  must  tender  them  on  arrival  but 

44  he  assumes  no  obligation  that  the  goods  will  arrive  unless  he 

45  has  caused  the  nonarrival ;  and 

46  (b)  Where  without  fault  of  the  seller  the  goods  are  in  part 

47  lost  or  have  so  deteriorated  as  no  longer  to  conform  to  the 

48  contract  or  arrive  after  the  contract  time,  the  buyer  may  pro- 

49  ceed  as  if  there  had  been  casualty  to  identified  goods  (Section 

50  12613). 
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1  12325.     "Letter   of   Credit"   Term;    "Confirmed   Credit." 

2  (1)   Failure  of  the  buyer  seasonably  to   furnish   an  agreed 

3  letter  of  credit  is  a  breach  of  the  contract  for  sale. 

4  (2)   The  delivery  to  seller  of  a  proper  letter  of  credit  sus- 

5  pends  the  buyer's  obligation  to  pay.  If  the  letter  of  credit  is 

6  dishonored,  the  seller  may  on  seasonable  notification  to  the 

7  buyer  require  payment  directh^  from  him. 

8  (3)   Unless  otherwise  agreed  the  term  "letter  of  credit"  or 

9  "banker's  credit"  in  a  contract  for  sale  means  an  irrevocable 

10  credit  issued  by  a  financing  agency  of  good  repute  and,  where 

11  the  shipment  is  overseas,  of  good  international  repute.   The 

12  term  "confirmed  credit"  means  that  the  credit  must  also  carry 

13  the  direct  obligation  of  such  an  agency  which  does  business 

14  in  the  seller's  financial  market. 

15  12326.     Sale  on  Approval  and  Sale  or  Return ;  Consignment 

16  Sales  and  Rights  of  Creditors.     (1)   Unless  otherwise  agreed, 

17  if  delivered  goods  may  be  returned  by  the  buyer  even  though 

18  they  conform  to  the  contract,  the  transaction  is 

19  (a)   A  "sale  on  approval"  if  the  goods  are  delivered  pri- 

20  marily  for  use,  and 

21  (b)  A  "sale  or  return"  if  the  goods  are  delivered  primarily 

22  for  resale. 

23  (2)   Except  as  provided  in  subdivision   (3),  goods  held  on 

24  approval  are  not  subject  to  the  claims  of  the  buyer's  creditors 

25  until  acceptance;  goods  held  on  sale  or  return  are  subject  to 

26  such  claims  while  in  the  buyer's  possession. 

27  (3)   "Where  goods  are  delivered  to  a  person  for  sale  and  such 

28  person  maintains  a  place  of  business  at  which  he  deals  in  goods 

29  of  the  kind  involved,  under  a  name  other  than  the  name  of  the 

30  person  making  delivery,  then  with  respect  to  claims  of  creditors 

31  of  the  person  conducting  the  business  the  goods  are  deemed  to 

32  be  on  sale  or  return.  The  provisions  of  this  subdivision  are 

33  applicable  even  though  an  agreement  purports  to  reserve  title 

34  to  the  person  making  delivery  until  paj'ment  or  resale  or  uses 

35  such   words   as    "on    consignment"    or    "on   memorandum." 
3P  However,    this   subdivision    is   not   applicable    if   the    person 

37  making  delivery 

38  (a)   Complies  with  an  applicable  law  providing  for  a  con- 

39  signor's  interest  or  the  like  to  be  evidenced  by  a  sign,  or 

40  (b)   Establishes  that  the  person  conducting  the  business  is 

41  generally  known  by  his  creditors  to  be  substantially  engaged 

42  in  selling  the  goods  of  others,  or 

43  (c)   Complies  with  the  filing  provisions  of  the  chapter  on 

44  Secured  Transactions  (Chapter  9). 

45  (4)   Any  "or  return"  term  of  a  contract  for  sale  is  to  be 

46  treated  as  a  separate  contract  for  sale  within  the  statute  of 

47  frauds  section  of  this  chapter  (Section  12201)  and  as  eontra- 

48  dieting  the  sale  aspect  of  the  contract  within  the  provisions 

49  of  this  chapter  on  parol  or  extrinsic  evidence  (Section  12202). 

50  12327.     Special  Incidents  of  Sale  on  Approval  and  Sale  or 

51  Return.     (1)   Under    a    sale    on    approval    unless    otherwise 

52  agreed 
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1  (a)   Although  the  goods  are  identified  to  the  contract  the 

2  risk  of  loss  and  the  title  do  not  pass  to  the  buyer  until  accept- 

3  ance ;  and 

4  (b)   Use  of  the  goods  consistent  with  the  purpose  of  trial  is 

5  not  aceptance  but  failure  seasonably  to  notify  the  seller  of 

6  election  to  return  the  goods  is  acceptance,  and  if  the  goods 

7  conform  to  the  contract  acceptance  of  any  part  is  acceptance 

8  of  the  whole ;  and 

9  (c)   After  due  notification  of  election  to  return,  the  return 

10  is  at  the  seller's  risk  and  expense  but  a  merchant  buyer  must 

11  follow  any  reasonable  instructions. 

12  (2)   Under  a  sale  or  return  unless  otherwise  agreed 

13  (a)   The  option  to  return  exends  to  the  whole  or  any  com- 

14  mercial  unit  of  the  goods  while  in  substantially  their  original 

15  condition,  but  must  be  exercised  seasonably;  and 

16  (b)   The  return  is  at  the  buyer's  risk  and  expense. 

17  12328.     Sale  by  Auction.     (1)   In  a  sale  by  auction  if  goods 

18  are  put  up  in  lots  each  lot  is  the  subject  of  a  separate  sale. 

19  (2)   A  sale  by  auction  is  complete  when  the  auctioneer  so 

20  announces  by  the  fall  of  the  hammer  or  in  other  customary- 

21  manner.  Where  a  bid  is  made  while  the  hammer  is  falling  in 

22  acceptance  of  a  prior  bid  the  auctioneer  may  in  his  discretion 

23  reopen  the  bidding  or  declare  the  goods  sold  under  the  bid 

24  on  which  the  hammer  was  falling. 

25  (3)   Such  a  sale  is  with  reserve  unless  the  goods  are  in  ex- 

26  plicit  terms  put  up  without  reserve.  In  an  auction  with  reserve 

27  the  auctioneer  may  withdraw  the  goods  at  any  time  until  he 

28  announces  completion  of  the  sale.  In  an  auction  without  re- 

29  serve,  after  the  auctioneer  calls  for  bids  on  an  article  or  lot, 

30  that  article  or  lot  cannot  be  withdrawn  unless  no  bid  is  made 

31  within  a  reasonable  time.  In  either  case  a  bidder  may  retract 

32  his  bid  until  the  auctioneer's  announcement  of  completion  of 

33  the  sale,  but  a  bidder's  retraction  does  not  revive  any  pre- 

34  vious  bid. 

35  (4)   If  the  auctioneer  knowingly  receives  a  bid  on  the  seller 's 

36  behalf  or  the  seller  makes  or  procures  such  a  bid,  and  notice 

37  has  not  been  given  that  liberty  for  such  bidding  is  reserved, 

38  the  buyer  may  at  his  option  avoid  the  sale  or  take  the  goods 

39  at  the  price  of  the  last  good  faith  bid  prior  to  the  completion 

40  of  the  sale.  This  subdivision  shall  not  apply  to  any  bid  at  a 

41  forced  sale. 
42 

43  Article  4.     Title,  Creditors  and  Good 

44  Faith  Purchasers 
45 

46  12401.     Passing  of  Title ;  Reservation  for  Security ;  Limited 

47  Application  of  This  Section.     Each  provision  of  this  chapter 

48  with  regard  to  the  rights,  obligations  and  remedies  of  the  seller, 

49  the  buyer,  purchasers  or  other  third  parties  applies  irrespective 

50  of  title  to  the  goods  except  where  the  provision  refers  to  such 
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1  title.  Insofar  as  situations  are  not  covered  by  the  other  provi- 

2  sions  of  this  chapter  and  matters  concerninnf  title  become  mate- 

3  rial  the  following  rules  apply : 

4  (1)   Title  to  goods  cannot  pass  under  a  contract  for  sale 

5  prior  to  their  identification  to  the  contract   (Section  12501), 

6  and  unless  otherwise  explicitly  agreed  the  buyer  acquires  by 

7  their  identification  a  special  property  as  limited  by  this  divi- 

8  tion.  Any  retention  or  reservation  by  the  seller  of  the  title 

9  (property)  in  goods  shipped  oi*  delivered  to  the  buyer  is  lim- 

10  ited  in  effect  to  a  reservation  of  a  security  interest.  Subject  to 

11  these  provisions  and  to  the  provisions  of  the  chapter  on  se- 

12  cured  transactions  (Chapter  0),  title  to  goods  passes  from  the 

13  seller  to   the  buyer  in   any  manner  and  on   any  conditions 

14  explicitly  agreed  on  by  the  parties. 

15  (2)  Unless  otherwise  explicitly  agreed  title  passes  to  the 

16  buyer  at  the  time  and  place  at  which  the  seller  completes  his 

17  performance  with  reference  to  the  physical  delivery  of  the 

18  goods,  despite  any  reservation  of  a  security  interest  and  even 

19  though  a  document  of  title  is  to  be  delivered  at  a  different  time 

20  or  place;  and  in  particular  and  despite  any  reservation  of  a 

21  security  interest  by  the  bill  of  lading. 

22  (a)   If  the  contract  requires  or  authorizes  the  seller  to  send 

23  the  goods  to  the  buyer  but  does  not  refiuire  him  to  deliver  them 

24  at  destination,  title  passes  to  the  buj'er  at  the  time  and  place  of 

25  shipment ;  but 

26  (b)   If  the  contract  requires  delivery  at  destination,  title 

27  passes  on  tender  there. 

28  (3)   Unless  otherwise  explicitly  agreed  where  delivery  is  to 

29  be  made  without  moving  the  goods, 

30  (a)   If  the  seller  is  to  deliver  a  document  of  title,  title  passes 

31  at  the  time  when  and  the  place  where  he  delivers  such  docu- 

32  ments ;  or 

33  (b)   If  the  goods  are  at   the  time  of  contracting  already 

34  identified  and  no  documents  are  to  be  delivered,  title  passes  at 

35  the  time  and  place  of  contracting. 

36  (4)   A  rejection  or  other  refusal  by  the  buyer  to  receive  or 

37  retain  the  goods,  whether  or  not  justified,  or  a  justified  revoca- 

38  tion  of  aceptance  revests  title  to  the  goods  in  the  seller.  Such 

39  revesting  occurs  by  operation  of  law  and  is  not  a  "sale." 

40  12402.     Rights  of  Seller's   Creditors  Against  Sold   Goods. 

41  (1)  Except  as  provided  in  subdivisions  (2)  and  (3),  rights  of 

42  unsecured  creditors  of  the  seller  with  respect  to  goods  which 

43  have  been  identified  to  a  contract  for  sale  are  subject  to  the 

44  buyer's  rights  to  recover  the  goods  under  this  chapter  (Sec- 

45  tions  12502  and  12716). 

46  (2)   A  creditor  of  the  seller  may  treat  a  sale  or  an  identifica- 

47  tion  of  goods  to  a  contract  for  sale  as  void  if  as  against  him  a 

48  retention  of  possession  by  the  seller  is  fraudulent  under  any 

49  rule  of  law  of  the  state  where  the  goods  are  situated,  except 

50  that  retention  of  possession  in  good  faith  and  current  course 

51  of  trade  by  a  merchant-seller  for  a  commercially  reasonable 

52  time  after  a  sale  or  identification  is  not  fraudulent. 
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1  (3)  Nothing  in  this  chapter  shall  be  deemed  to  impair  the 

2  rights  of  creditors  of  the  seller 

3  (a)   Under  the  provisions  of  the  chapter  on  secured  trans- 

4  actions  (Chapter  9)  ;  or 

5  (b)   Where  identification  to  the  contract  or  delivery  is  made 

6  not  in  current  course  of  trade  but  in  satisfaction  of  or  as 

7  security  for  a  pre-existing  claim  for  money,  security  or  the 

8  like  and  is  made  under  circumstances  which  under  any  rule  of 

9  law  of  the  state  where  the  goods  are  situated  would  apart  from 

10  this  chapter  constitute  the  transaction  a  fraudulent  transfer  or 

11  voidable  preference. 

12  12403.     Power  to  Transfer;  Good  Faith  Purchase  of  Goods; 

13  "Entrusting."     (1)   A  purchaser  of  goods  acquires  all  title 

14  which  his  transferor  had  or  had  power  to  transfer  except  that 

15  a  purchaser  of  a  limited  interest  acquires  rights  only  to  the 

16  extent  of  the  interest  purchased.  A  person  with  voidable  title 

17  has  power  to  transfer  a  good  title  to  a  good  faith  purchaser  for 

18  value.  When  goods  have  been  delivered  under  a  transaction  of 

19  purchase  the  purchaser  has  such  power  even  though 

20  (a)   The  transferor  was  deceived  as  to  the  identity  of  the 

21  purchaser,  or 

22  (b)   The  delivery  was  in  exchange  for  a  check  which  is  later 

23  dishonored,  or 

24  (c)   It  was  agreed  that  the  transaction  was  to  be  a  "cash 

25  sale, ' '  or 

26  ( d )   The  delivery  was  procured  through  fraud  punishable  as 

27  larcenous  under  the  criminal  law. 

28  (2)   Any  entrusting  of  possession  of  goods  to  a  merchant 

29  who  deals  in  goods  of  that  kind  gives  him  power  to  transfer  all 

30  rights  of  the  entruster  to  a  buyer  in  ordinary  course  of  busi- 

31  ness. 

32  (3)   "Entrusting"  includes  anj^  delivery  and  any  acquies- 

33  cence  in  retention  of  possession  regardless  of  any  condition 

34  expressed  between  the  parties  to  the  delivery  or  acquiescence 

35  and  regardless  of  whether  the  precurement  of  the  entrusting 

36  or  the  prossessor's  disposition  of  the  goods  have  been  such  as  to 

37  be  larcenous  under  the  criminal  law. 

38  (4)   The  rights  of  other  purchasers  of  goods  and  of  lien 

39  creditors  are  governed  by  the  chapters  on  secured  transactions 

40  (Chapter  9),  bulk  transfers   (Chapter  6)   and  documents  of 

41  title  (Chapter  7). 

42 

43  Article  5.     Performance 

44 

45  12501.     Insurable  Interest  in  Goods;  Manner  of  Identifica- 

46  tion  of  Goods.     (1)  The  buyer  obtains  a  special  property  and 

47  an  insurable  interest  in  goods  by  identification  of  existing 

48  goods  as  goods  to  which  the  contract  refers  even  though  the 

49  goods  so  identified  are  nonconforming  and  he  has  an  option  to 

50  return  or  reject  them.  Such  identification  can  be  made  at  any 

51  time  and  in  any  manner  explicitly  agreed  to  by  the  parties. 

52  In  the  absence  of  explicit  agreement  identification  occurs 

(167) 


S-1  —  28  — 

1  (a)  When  the  contract  is  made  if  it  is  for  the  sale  of  goods 

2  already  existing  and  identified  ; 

3  (b)   If  the  contract  is  for  the  sale  of  future  goods  other  than 

4  those  described  in  paragraph    (c),  when  goods  are  shipped, 

5  marked  or  otherwise  designated  by  the  seller  as  goods  to  which 

6  the  contract  refers ; 

7  (c)   When  the  crops  are  planted  or  otherwise  become  grow- 

8  ing  crops  or  the  young  are  conceived  if  he  contract  is  for 

9  the  sale  of  unborn  young  to  be  born  within  12  months  after 

10  contracting  or  for  the  sale  of  crops  to  be  harvesed  within 

11  12  months  or  the  next  normal  harvest  season  afer  contracting 

12  whichever  is  longer. 

13  (2)   The  seller  retains  an  insurable  interest  in  goods  so  long 

14  as  title  to  or  any  securiy  interest  in  the  goods  remains  in  him 

15  and  where  the  identification  is  by  the  seller  alone  he  may  until 

16  default  or  insolvency  or  notification  to  the  buyer  that  the  iden- 

17  tification  is  final  substitute  other  goods  for  those  identified. 

18  (3)   Nothing  in  this  section  impairs  any  insurable  interest 

19  recognized  under  any  oher  statute  or  rule  of  law. 

20  12502.     Buyer's    Right    to    Goods    on    Seller's    Insolvency. 

21  (1)   Subject  to  subdivision  (2)  and  even  though  the  goods  have 

22  not  been  shipped  a  buyer  who  has  paid  a  part  or  all  of  the 

23  price  of  goods  in  which  he  has  a  special  property  under  the 

24  provisions  of  the  immediately  preceding  section  may  on  making 

25  and  keeping  good  a  tender  of  any  unpaid  portion  of  their 

26  price  recover  them  from  the  seller  if  the  seller  becomes  insol- 

27  vent  within  10  days  after  receipt  of  the  first  installment  on 

28  their  price. 

29  (2)   If  the  identification  creating  his  special  property  has 

30  been  made  by  the  buyer  he  acquires  he  right  to  recover  the 

31  goods  only  if  they  conform  to  the  contract  for  sale. 

32  12503.     Manner  of  Seller's  Tender  of  Delivery.     (1)  Tender 

33  of  delivery  requires  that  the  seller  put  and  hold  conforming 

34  goods  at  the  buyer's  disposition  and  give  the  buyer  any  notifi- 

35  cation  reasonably  necessary  to  enable  him  to  take  delivery. 

36  The  manner,  time  and  place  for  tender  are  determined  by  the 

37  agreement  and  this  chapter,  and  in  particular 

38  (a)   Tender  must  be  at  a  reasonable  hour,  and  if  it  is  of 

39  goods  they  must  be  kept  available  for  the  period  reasonably 

40  necessary  to  enable  the  buyer  to  take  possession ;  but 

41  (b)   Unless  otherwise  agreed  the  buyer  must  furnish  facili- 

42  ties  reasonably  suited  to  the  receipt  of  the  goods. 

43  (2)   Where  the  case  is  within  the  next  section  respecting 

44  shipment  tender  requires  that  the  seller  comply  with  its  pro- 

45  visions. 

46  (3)   Where  the  seller  is  re(|nir(Ml  to  deliver  at  a  particular 

47  destination  tender  requires  that   lie  comply  with  subdivision 

48  (1)    and  also  in  any  appropriate   case  tender  documents   as 

49  described  in  subdivisions  (4)  and  (5)  of  this  section.. 

50  (4)   Where  goods  are  in  the  possession  of  a  bailee  and  are  to 

51  be  delivered  without  being  moved 
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1  (a)   Tender  requires  that  the  seller  either  tender  or  nego- 

2  tiable  document  of  title  covering  such  goods  or  procedure  ac- 

3  knowledgment  by  the  bailee  of  the  buyer's  right  to  possession 

4  of  the  goods ;  but 

5  (b)   Tender  to  the  buyer  of  a  nonnegotiable  document  of 

6  title   or   of   a   written   direction   to   the   bailee   to   deliver   is 

7  sufficient    tender    unless    the   buyer    seasonably    objects,    and 

8  receipt  by  the  bailee  of  notification  of  the  buyer's  rights  fixes 

9  those  rights  as  against  the  bailee  and  all  third  persons;  but 

10  risk  of  loss  of  the  goods  and  of  any  failure  by  the  bailee  to 

11  honor  the  nonnegotiable  document  of  title  or  to  obey  the  di- 

12  rection  remains  on  the  seller  until  the  buyer  has  had  a  reason- 

13  able  time  to  present  the  document  or  direction,  and  a  refusal 

14  by  the  bailee  to  honor  the  document  or  to  obey  the  direction 

15  defeats  the  tender. 

16  (5)   Where  the  contract  requires  the  seller  to  deliver  docu- 

17  ments 

18  (a)   He  must  tender  all  such  documents  in  correct  form, 

19  except  as  provided  in  this  chapter  with  respect  to  bills  of 

20  lading  in  a  set  (subdivision  (2)  of  Section  12323)  ;  and 

21  (b)    Tender  through  customary  banking  channels   is  suffi- 

22  cient  and  dishonor  of  a  draft  accompanying  the  documents 

23  constitutes  nonacceptance  or  rejection. 

24  12504.     Shipment  by  Seller.     Where  the  seller  is  required 

25  or  authorized  to  send  the  goods  to  the  buyer  and  the  contract 

26  tloes  not  require  him  to  deliver  them  at  a  particular  destina- 

27  tion,  then  unless  otherwise  agreed  he  must 

28  (a)   Put  the  goods  in  the  possession  of  such  a  carrier  and 

29  make  such  a  contract  for  their  transportation  as  may  be 

30  reasonable  having  regard  to  the  nature  of  the  goods  and 

31  other  circumtsances  of  the  case  and 

32  (b)   Obtain  and  promptly  deliver  or  tender  in  due  form 

33  any  document  necessary  to  enable  the  buyer  to  obtain  pos- 

34  session  of  the  goods  or  otherwise  required  by  the  agreement 

35  or  by  usage  of  trade ;  and 

3g  (c)   Promptly  notify  the  buyer  of  the  shipment. 

37  Failure  to  notify  the  buyer  under  paragraph  (c)  or  to  make  a 

38  pi'oper  contract  under  paragraph  (a)  is  a  ground  for  rejection 

39  only  if  material  delay  or  loss  ensues. 

40  12505.     Seller's  Shipment  Under  Reservation.     (1)   Where 

41  the  seller  has  identified  goods  to  the  contract  by  or  before  ship- 

42  ment : 

43  (a)   His  procurement  of  a  negotiable  bill  of  lading  to  his  own 

44  order  or  otherwise  reserves  in  him  a  security  interest  in  the 

45  goods.  His  procurement  of  the  bill  to  the  order  of  a  financing 

46  agency  or  of  the  buyer  indicates  in  addition  only  the  seller's 

47  expectation  of  transferring  that  interest  to  the  person  named. 

48  (b)   A  nonnegotiable  bill  of  lading  to  himself  or  his  nominee 

49  reserves  possession  of  the  goods  as  security  but  except  in  a 

50  case  of  conditional  delivery  (subdivision  (2)  of  Section  12507) 

51  a  nonnegotiable  bill  of  lading  naming  the  buyer  as  consignee 
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1  reserves  no  security  interest   even   though  the  seller  retains 

2  possession  of  the  bill  of  lading. 

3  (2)  When  shipment  by  the  seller  with  reservation  of  a  seeu- 

4  rity  interest  is  in  violation  of  the  contract  for  sale  it  constitutes 

5  an  improper  contract  for  transportation  within  the  preceding 

6  section  but  impairs  neither  the  rights  given  to  the  buyer  by 

7  shipment  and  identification  of  the  goods  to  the  contract  nor 

8  the  seller's  powers  as  a  holder  of  a  negotiable  document. 

9  12506.     Rights    of    Financing    Agency.     (1)    A    financing 

10  agency  by  paying  or  purchasing  for  value  a  draft  which  relates 

11  to  a  shipment  of  goods  acquires  to  the  extent  of  the  payment 

12  or  purchase  and  in  addition  to  its  own  rights  under  the  draft 
-   13  and  any  document  of  title  securing  it  any  rights  of  the  shipper 

14  in  the  goods  including  the  right  to  stop  delivery  and  the  ship- 

15  per's  right  to  have  the  draft  honored  by  the  buyer. 

16  (2)    Tiie  right  to  reimbursement  of  a  financing  agency  which 

17  has  in  good  faith  honored  or  purchased  the  draft  under  com- 

18  mitment  to  or  authority  from  the  buyer  is  not  impaired  bj' 

19  subsequent  discovery  of  defects  with  reference  to  any  relevant 

20  document  which  was  apparently  regular  on  its  face. 

21  12507.     Elfect  of  Seller's  Tender;  Delivery  on  Condition. 

22  (1)   Tender  of  delivery  is  a  condition  to  the  buyer's  duty  to 

23  accept  the  goods  and,  unless  otherwise  agreed,  to  his  duty  to 

24  pay  for  them.  Tender  entitles  the  seller  to  acceptance  of  the 

25  goods  and  to  payment  according  to  the  contract. 

26  (2)   Where  payment  is  due  and  demanded  on  the  delivery 

27  to  the  buyer  of  goods  or  documents  of  title,  his  right  as  against 

28  the  seller  to  retain  or  dispose  of  them  is  conditional  upon  his 

29  making  the  payment  due. 

30  12508.     Cure  by  Seller  of  Improper  Tender  or  Delivery; 

31  Replacement.     (1)   Where  any  tender  or  delivery  by  the  seller 

32  is  rejected  because  nonconforming  and  the  time  for  perform- 

33  ance  has  not  yet  expired,  the  seller  may  seasonably  notify  the 

34  buyer  of  his  intention  to  cure  and  may  then  within  the  contract 

35  time  make  a  conforming  delivery. 

36  (2)   Where  the  buyer  rejects  a  nom-onforming  tender  which 

37  the  seller  had  reasonable  grounds  to  believe  would  be  accep- 

38  able  with  or  without  money  allowance  the  seller  may  if  he 

39  seasonally  notifies  the  buyer  have  a  further  reasonable  time  to 

40  substitute  a  conforming  tender. 

41  12509.     Risk  of  Loss  in  the  Absence  of  Breach.     (1)  Where 

42  the  contract  requires  or  authorizes  the  seller  to  ship  the  goods 

43  by  carrier 

44  (a)   If  it  does  not  require  him  to  deliver  them  at  a  particular 

45  destination,  the  risk  of  loss  passes  to  the  buyer  when  the  goods 

46  are  duly  delivered  to  the  carrier  even  though  the  shipment  is 

47  under  reservation  (Section  12505)  ;  but 

48  (b)    If  it  does  require  him  to  deliver  them  at  a  particular 

49  destination  and  the  goods  are  there  duly  tendered  while  in  the 

50  possession  of  the  carrier,  the  risk  of  loss  passes  to  the  buyer 

51  when  the  goods  are  tiiere  duly  so  tendered  as  to  enable  the 

52  buyer  to  take  delivery. 
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1  (2)  Where  the  goods  are  held  by  a  bailee  to  be  delivered 

2  without  being  moved,  the  risk  of  loss  passes  to  the  buyer 

3  (a)   On  his  receipt  of  a  negotiable  document  of  title  covering 

4  the  goods ;  or 

5  (b)   On  acknowledgment  by  the  bailee  of  the  buyer's  right 

6  to  possession  of  the  goods ;  or 

7  (c)   After  his  receipt  of  a  nonnegotiable  document  of  title 

8  or  other  written  direction  to  deliver,  as  provided  in  subdivision 

9  (4)  (b)  of  Section  12503. 

10  (3)   In  any  ease  not  within  subdivision  (1)  or  (2),  the  risk 

11  of  loss  passes  to  the  buyer  on  his  receipt  of  the  goods  if  the 

12  seller  is  a  merchant ;  otherwise  the  risk  passes  to  the  buyer  on 

13  tender  of  delivery. 

14  (4)    The  provisions  of  this  section  are  subject  to  contrary 

15  agreement  of  the  parties  and  to  the  provisions  of  this  chapter 

16  on  sale  on  approval  (Section  12327)   and  on  eifect  of  breach 

17  on  risk  of  loss  (Section  12510). 

18  12610.     Effect  of  Breach  on  Risk  of  Loss.     (1)   Where  a 

19  tender  or  delivery  of  goods  so  fails  to  conform  to  the  contract 

20  as  to  give  a  right  of  rejection  the  risk  of  their  loss  remains  on 

21  the  seller  until  cure  or  acceptance. 

22  (2)  Where  the  buyer  rightfully  revokes  acceptance  he  may 

23  to  the  extent  of  any  deficiency  in  his  effective  insurance  cover- 

24  age  treat  the  risk  of  loss  as  having  rested  on  the  seller  from  the 

25  beginning. 

26  (3)  Where  the  buyer  as  to  conforming  goods  already  iden- 

27  tified  to  the  contract  for  sale  repudiates  or  is  otherwise  in 

28  breach  before  risk  of  their  loss  has  passed  to  him,  the  seller 

29  may  to  the  extent  of  any  deficiency  in  his  effective  insurance 

30  coverage  treat  the  risk  of  loss  as  resting  on  the  buyer  for  a 

31  commercially  reasonable  time. 

32  12511.     Tender  of  Payment  by  Buyer;  Payment  by  Check. 

33  (1)   Unless  otherwise  agreed  tender  of  payment  is  a  condi- 

34  tion  to  the  seller's  duty  to  tender  and  complete  any  delivery. 

35  (2)   Tender  of  payment  is  sufficient  when  made  by  any  means 

36  or  in  any  manner  current  in  the  ordinary  course  of  business 

37  unless  the  seller  demands  payment  in  legal  tender  and  gives 

38  any  extension  of  time  reasonably  necessary  to  procure  it. 

39  (3)   Subject  to  the  provisions  of  this  division  on  the  effect  of 

40  an  instrument  on  an  obligation  (Section  13802),  payment  by 

41  check  is  conditional  and  is  defeated  as  between  the  parties 

42  by  dishonor  of  the  check  on  due  presentment. 

43  12512.     Payment  by  Buyer  Before  Inspection.      (1)   Where 

44  the  contract  requires  payment  before  inspection  nonconformity 

45  of  the  goods  does  not  excuse  the  buyer  from  so  making  pay- 

46  ment  unless 

47  (a)   The  nonconformity  appears  without  inspection;  or 

48  (b)   Despite  tender  of  the  required  documents  the  circum- 

49  stances  would  justify  injunction  against  honor  under  the  pro- 

50  visions  of  this  division  (Section  15114). 
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1  (2)   Payment  pursuant  to  subdivision   (1)   does  not  eonsti- 

2  tute  an  acceptance  of  goods  or  impair  the  buyer's  right  to 

3  inspect  or  any  of  his  remedies. 

4  12513.     Buyer's  Right  to  Inspection  of  Goods.     (1)  Unless 

5  otherwise  agreed  and  subject  to  subdivision  (3),  where  goods 

6  are  tendered  or  delivered  or  identified  to  the  contract  for  sale, 

7  the  buyer  has  a  right  before  payment  or  acceptance  to  inspect 

8  them  at  any  reasonable  place  and  time  and  in  any  reasonable 

9  manner.  When  the  seller  is  required  or  authorized  to  send  the 

10  goods  to  the  buyer,  the  inspection  may  be  after  their  arrival. 

11  (2)   Expenses  of  inspection  must  be  borne  by  the  buyer  but 

12  may  be  recovered  from  the  seller  if  the  goods  do  not  conform 

13  and  are  rejected. 

14  (3)  Unless  otherwise  agreed  and  subject  to  the  provisions  of 

15  this  chapter  on  C.I. P.  contracts   (subdivision   (3)   of  Section 

16  12321),  the  buyer  is  not  entitled  to  inspect  the  goods  before 

17  payment  of  the  price  when  the  contract  provides 

18  (a)   For  delivery  "CO. D."  or  on  other  like  terms;  or 

19  (b)   For  payment  against  documents  of  title,  except  where 

20  such  payment  is  due  only  after  the  goods  are  to  become  avail- 

21  able  for  inspection. 

22  (4)   A  place  or  method  of  inspection  fixed  by  the  parties  is 

23  presumed  to  be  exclusive  but  unless  otherwise  expressly  agreed 

24  it  does  not  postpone  identification  or  shift  the  place  for  de- 

25  livery  or  for  passing  the  risk  of  loss.  If  compliance  becomes 

26  impossible,  inspection  shall  be  as  provided  in  this  section  unless 

27  the  place  or  method  fixed  was  clearly  intended  as  an  indis- 

28  pensable  condition  failure  of  which  avoids  the  contract. 

29  12514.     When  Documents  Deliverable  on  Acceptance ;  When 

30  on    Payment.     Unless    otherwise    agreed    documents    against 

31  which  a  draft  is  drawn  are  to  be  delivered  to  the  drawee  on 

32  acceptance  of  the  draft  if  it  is  payable  more  than  three  days 

33  after  presentment;  otherwise,  only  on  payment. 

34  12515.     Preserving  Evidence  of  Goods  in  Dispute.     In  fur- 

35  therance  of  the  adjustment  of  any  claim  or  dispute 

36  (a)   Either  party  on  reasonable  notification  to  the  other  and 

37  for  the  purpose  of  ascertaining  the  facts  and  preserving  evi- 

38  dence  has  the  right  to  inspect,  test  and  sample  the  goods  in- 

39  eluding  such  of  them  as  may  be  in  the  possession  or  control  of 

40  the  other ;  and 

41  (b)   The  parties  may  agree  to  a  third  party  inspection  or 

42  survey  to  determine  the  conformity  or  condition  of  the  goods 

43  and  may  agree  that  the  findings  shall  be  binding  upon  tiiem 

44  in  any  subsequent  litigation  or  adjustment. 

45 

46  Article  6.     Breach,  Repudiation  and  Excuse 
47 

48  12601.     Buyer's  Rights  on  Improper  Delivery.     Subject  to 

49  the  provisions  of  this  chapter  on  breacli   in   installment  con- 

50  tracts  (Section  12612)  and  unless  otherwise  agreed  under  the 

51  sections  on  contractual  limitations  of  remedy  (Sections  12718 
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1  and  12719),  if  the  goods  or  the  tender  of  delivery  fail  in  any 

2  respect  to  conform  to  the  contract,  the  buyer  may 

3  (a)  Reject  the  whole;  or 

4  (b)   Accept  the  whole  ;  or 

5  (c)  Accept  any  commercial  unit  or  units  and  reject  the  rest. 

6  12602.     Manner  and  Effect  of  Rightful  Rejection.     (1)  Re- 

7  jection  of  goods  must  be  within  a  reasonable  time  after  their 

8  delivery  or  tender.  It  is  ineffective  unless  the  buyer  seasonably 

9  notifies  the  seller. 

10  (2)  Subject  to  the  provisions  of  the  two  following  sections 

11  on  rejected  goods  (Section  12603  and  12604), 

12  (a)  After  rejection  any  exercise  of  ownership  by  the  buyer 

13  with  respect  to  any  commercial  unit  is  wrongful  as  against 

14  the  seller;  and 

15  (b)   If  the  buyer  has  before  rejection  taken  physical  pos- 

16  session  of  goods  in  which  he  does  not  have  a  security  interest 

17  under  the  provisions  of  this  chapter  (subdivision  (3)  of  Sec- 

18  tion  12711),  he  is  under  a  duty  after  rejection  to  hold  them 

19  with  reasonable  care  at  the  seller's  disposition  for  a  time  suf- 

20  ficient  to  permit  the  seller  to  remove  them;  but 

21  (c)   The  buyer  has  no  further  obligations  with  regard  to 

22  goods  rightfully  rejected. 

23  (3)   The  seller's  rights  with  respect  to  goods  wrongfully  re- 

24  jected  are  governed  by  the  provisions  of  this  chapter  on  seller's 

25  remedies  in  general  (Section  12703). 

26  12603.     Merchant  Buyer's  Duties  as  to  Rightfully  Rejected 

27  Goods.     (1)   Subject  to   any  security  interest  in  the  buyer 

28  (subdivision   (3)   of  Section  12711),  when  the  seller  has  no 

29  agent  or  place  of  business  at  the  market  of  rejection  a  merchant 

30  buyer  is  under  a  duty  after  rejection  of  goods  in  his  possession 

31  or  control  to  follow  any  reasonable  instructions  received  from 

32  the  seller  with  respect  to  the  goods  and  in  the  absence  of  such 

33  instructions  to  make  reasonable  efforts  to  sell  them  for  the 

34  seller's  account  if  they  are  perishable  or  threaten  to  decline  in 

35  value  speedily.  Instructions  are  not  reasonable  if  on  demand 

36  indemnity  for  expenses  is  not  forthcoming. 

37  (2)   When  the  buyer  sells  goods  under  subdivision  (1),  he 

38  is  entitled  to  reimbursement  from  the  seller  or  out  of  the  pro- 

39  ceeds  for  reasonable  expenses  of  caring  for  and  selling  them, 

40  and  if  the  expenses  include  no  selling  commission  then  to  such 

41  commission  as  is  usual  in  the  trade  or  if  there  is  none  to  a 

42  reasonable  sum  not  exceeding  10  percent  on  the  gross  pro- 

43  ceeds. 

44  (3)   In  complying  with  this  section  the  buyer  is  held  only  to 

45  good  faith  and  good  faith  conduct  hereunder  is  neither  accept- 

46  ance  nor  conversion  nor  the  basis  of  an  action  for  damages. 

47  12604.     Buyer's  Options  as  to  Salvage  of  Rightfully  Re- 

48  jected  Goods.     Subject  to  the  provisions  of  the  immediately 

49  preceding  section  on  perishables  if  the  seller  gives  no  instruc- 

50  tions  within  a  reasonable  time  after  notification  of  rejection 

51  the  buyer  may  store  the  rejected  goods  for  the  seller's  account 

52  or  reship  them  to  him  or  resell  them  for  the  seller's  account 
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-.  with   reimbursement   as   provided   in   the   preceding   section. 

f>  Such  action  is  not  acceptance  or  conversion, 
o          12605.     AVaiver  of  Buyer's  Objections  by  Failure  to  Par- 

.  ticularize.      (1)    The    buyer's   failure    to    state    in    connection 

P  with  rejection  a  particular  defect  which  is  ascertainable  by 

^  rea.sonable  inspection  precludes  him  from  relyinfj  on  the  un- 

„  stated  defect  to  justify  rejection  or  to  establish  breach 
Q  (a)   Where  the  seller  could  have  cured  it  if  stated  season- 

ably; or 

(b)  Between  merchants  when  the  seller  has  after  rejection 
made  a  request  in  writi)ig  for  a  full  and  final  written  state- 
ly ment  of  all  defects  on  which  the  buyer  proposes  to  rely. 
f^  (2)  Payment  against  documents  made  without  reservation 
j^  of  rights  precludes  recovery  of  the  payment  for  defects  ap- 
1^  parent  on  the  face  of  the  documents. 

j^         12606.     What  Constitutes  Acceptance  of  Good.s.     (1)    Ac- 

1^  ceptauce  of  goods  occurs  Avhen  the  buyer 

j^  (a)   After  a  reasonable  opportunity  to  inspect  the  goods 

jo  signifies  to  the  seller  that  the  goods  are  conforming  or  that  he 

19  will  take  or  retain  them  in  spite  of  their  nonconformitv:  or 
^         (b)   Fails  to  make  an  effective  rejection  (subdivision  (1)  of 

'^^  Section  12602),  but  such  acceptance  does  not  occur  until  the 

^^  buj-er  has  had  a  reasonable  opportunity  to  inspect  them ;  or 
^^  (c)   Does  any  act  inconsistent  with  the  seller's  ownership; 

-'■*  but  if  such  act  is  wrongful  as  against  the  seller  it  is  an  accept- 

25  ance  only  if  ratified  hy  him. 
-o         (2)   Acceptance  of  a  part  of  any  commercial  unit  is  accept- 

27  ance  of  that  entire  unit. 

28  12607.     Effect  of  Acceptance ;  Notice  of  Breach ;  Burden  of 

29  Establishing  Breach  After  Acceptance;  Notice  of  Claim  or 

30  Litigation  to  Person  Answerable  Over.     (1)   The  buyer  must 

31  pay  at  the  contract  rate  for  any  goods  accepted. 

32  (2)   Acceptance  of  goods  by  the  buj^er  precludes  rejection 

33  of  the  goods  accepted  and  if  made  with  knowledge  of  a  non- 
34  conformity  cannot  be  revoked  because  of  it  unless  the  accept- 

35  ance  was  on  the  reasonable  assumption  that  the  nonconformity 

36  would  be  seasonably  cured  but  aceejitanee  does  not  of  itself 

37  impair  any  other  remedy  provided  by  lliis  rhapter  for  non- 
38  conformity. 

39  (3)  Where  a  tender  has  been  accepted 

40  (a)   The  buyer  must  within  a  reasonable  time  after  he  dis- 

41  covers  or  should  have  discovered  any  breach  notify  the  seller 

42  of  breach  or  be  barred  from  any  remedy ;  and 

43  (b)    If  the  claim  is  one  for  infringement  or  the  like   (sub- 

44  division  (3)  of  Section  12;n2)  and  the  buyer  is  sued  as  a  re- 

45  suit  of  such  a  breach  he  must  so  notify  the  seller  within  a 

46  reasonable  time  after  he  receives  notice  of  the  litigation  or  be 

47  barred  from  any  remedy  over  for  liability  established  by  the 

48  litigation. 

49  (4)    The  i)ur(len  is  on  the  buyer  to  establish  any  breach  with 

50  respect  to  the  goods  accepted. 
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1  (5)   "Where  the  buyer  is  sued  for  breach  of  a  warranty  or 

2  other  obligation  for  which  his  seller  is  answerable  over 

3  (a)   He  may  give  his  seller  written  notice  of  the  litigation.  If 

4  the  notice  states  that  the  seller  may  come  in  and  defend  and 

5  that  if  the  seller  does  not  do  so  he  will  be  bound  in  any  action 

6  against  him  by  his  buyer  by  any  determination  of  fact  common 

7  to  the  two  litigations,  then  unless  the  seller  after  seasonable 

8  receipt  of  the  notice  does  come  in  and  defend  he  is  so  bound. 

9  (b)   If  the  claim  is  one  for  infringement  or  the  like  (subdivi- 

10  sion  (3)  of  Section  12312)  the  original  seller  may  demand  in 

11  writing  that  his  buyer  turn  over  to  him  control  of  the  litigation 

12  including  settlement  or  else  be  barred  from  any  remedy  over 

13  and  if  he  also  agrees  to  bear  all  expense  and  to  satisfy  any 

14  adverse  judgment,  then  unless  the  buyer  after  seasonable  re- 

15  ceipt  of  the  demand  does  turn  over  control  the  buyer  is  so 

16  barred. 

17  (6)   The  provisions  of  subdivisions  (3),  (4)  and  (5)  apply 

18  to  any  obligation  of  a  buyer  to  hold  the  seller  harmless  against 

19  infringement  or  the  like  (subdivision  (3)  of  Section  12312). 

20  12608.     Revocation  of  Acceptance  in  Whole  or  in  Part.     (1) 

21  The  buyer  may  revoke  his  acceptance  of  a  lot  or  commercial 

22  unit  whose  nonconformity  substantially  impairs  its  value  to 

23  him  if  he  has  accepted  it 

24  (a)   On  the  reasonable  assumptien  that  its  nonconformity 

25  would  be  cured  and  it  has  not  been  seasonably  cured ;  or 

26  (b)   Without  discovery  of  such  nonconformity  if  his  accept- 

27  ance  was  reasonably  induced  either  by  the  difficulty  of  dis- 

28  covery  before  acceptance  or  by  the  seller's  assurances. 

29  (2)   Revocation  of  acceptance  must  occur  within  a  reasonable 

30  time  after  the  buyer  discovers  or  should  have  discovered  the 

31  ground  for  it  and  before  any  substantial  change  in  condition 

32  of  the  goods  which  is  not  caused  by  their  own  defects.  It  is  not 

33  effective  until  the  buyer  notifies  the  seller  of  it. 

34  (3)   A  buyer  who  so  revokes  has  the  same  rights  and  duties 

35  with  regard  to  the  goods  involved  as  if  he  had  rejected  them. 

36  12609.     Right  to  Adequate  Assurance  of  Performance.     (1) 

37  A  contract  for  sale  imposes  an  obligation  on  each  party  that 

38  the  other's  expectation  of  receiving  due  performance  will  not 

39  be  impaired.  When  reasonable  grounds  for  insecurity  arise 

40  with  respect  to  the  performance  of  either  party  the  other  may 

41  in  writing  demand  adequate  assurance  of  due  performance  and 

42  until  he  receives  such  assurance  may  if  commercially  reason- 

43  able  suspend  any  performance  for  which  he  has  not  already 

44  received  the  agreed  return. 

45  (2)   Between  merchants  the  reasonableness  of  grounds  for 

46  insecurity  and  the  adequacy  of  any  assurance  offered  shall  be 

47  determined  according  to  commercial  standards. 

48  (3)   Acceptance  of  any  improper  delivery  or  payment  does 

49  not  prejudice  the  aggrieved  party's  right  to  demand  adequate 

50  assurance  of  future  performance. 

51  (4)  After  receipt  of  a  justified  demand  failure  to  provide 

52  within  a  reasonable  time  not  exceeding  30  days  such  assurance 

( 175  ) 


S-l  —  36  — 

1  of  due  performance  as  is  adequate  under  the  circumstances  of 

2  the  particular  ease  is  a  repudiation  of  the  contract. 

3  12610.     Anticipatory  Repudiation.     When  either  party  re- 

4  pudiates  the  contract  with  respect  to  a  performance  not  yet 

5  due  the  loss  of  which  will  substantially  impair  the  value  of  the 

6  contract  to  the  other,  the  a*ro:rieved  party  may 

7  (a)   For  a  commercially  reasonable  time  await  performance 

8  by  the  repudiating  party ;  or 

9  (b)   Resort  to  any  remedy  for  breach  (Section  12703  or  Sec- 

10  tion  12711),  even  though  he  has  notified  the  repudiating  party 

11  that  he  would  await  the  latter 's  performance  and  has  urged 

12  retraction ;  and 

13  (c)    In  either  case  suspend  his  own  performance  or  proceed 

14  in  accordance  with  the  provisions  of  this  chapter  on  the  seller's 

15  right  to  identify  goods  to  the  contract  notwithstanding  breach 

16  or  to  salvage  unfinished  goods  (Section  12704). 

17  12611.     Retraction  of  Anticipatory  Repudiation.     (1)  I'ntil 

18  the  repudiating  party's  next  performance  is  due  he  can  retract 

19  his  repudiation  unless  the  aggrieved  party  has  since  the  repudi- 

20  ation  canceled  or  materially  changed  his  position  or  otherwise 

21  indicated  that  he  considers  the  repudiation  final. 

22  (2)   Retraction  may  be  by  any  method  which  clearly  indi- 

23  cates  to  the  aggrieved  party  that  the  repudiating  party  intends 

24  to  perform,  but  must  include  any  assurance  justifiably  de- 

25  nianded  under  the  provisions  of  this  chapter  (Section  12609). 

26  (3)   Retraction    reinstates    the    repudiating   party's   rights 

27  under  the  contract  with  due  excuse  and  allowance  to  the  ag- 

28  grieved  party  for  any  delay  occasioned  by  the  repudiation. 

29  12612.     "installm'ent  Contract";  Breach.     (1)  An  "install- 

30  ment  contract"  is  one  which  requires  or  authorizes  the  delivery 

31  of  goods  in  separate  lots  to  be  separately  accepted,  even  though 

32  the  contract  contains  a  clause  "each  delivery  is  a  separate  con- 

33  tract"  or  its  equivalent. 

34  (2)   The  buyer  may  reject  any  installment  which  is  noncon- 

35  forming  if  the  nonconformity  substantially  impairs  the  value 

36  of  that  installment  and  cannot   be  cured  or  if  the  noncon- 

37  formity  is  a  defect  in  the  required  documents ;  but  if  the  non- 
38  conformity  does  not  fall  within  subdivision  (3)  and  the  seller 

39  gives  adequate  assurance  of  its  cure  the  buyer  must  accept  that 

40  installment. 

41  (3)   "Whenever  nonconformity  or  default  with  respect  to  one 

42  or  more  installments  substantially  impairs  the  value  of  the 

43  whole  contract  there  is  a  breach  of  the  whole.  But  the  ag- 

44  grieved  party  reinstates  the  contract  if  he  accepts  a  noncon- 

45  forming  installment  without  seasonably  notifying  of  cancella- 

46  tion  or  if  he  brings  an  action  with  respect  only  to  past  install- 

47  ments  or  demands  performance  as  to  future  installments. 

48  12613.     Casualty  to  Identified  Goods.     "Where  the  contract 

49  requires  for  its  performance  goods  identified  when  the  contract 

50  is  made,  and  the  goods  suffer  casualty  without  fault  of  either 

51  party  before  the  risk  of  loss  passes  to  the  buyer,  or  in  a  projier 

52  tase  under  a  "no  arrival,  no  sale"  term  (Section  12324)  then 
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1'         (a)   If  the  loss  is  total  the  contract  is  avoided ;  and 

2  (b)   If  the  loss  is  partial  or  the  goods  have  so  deteriorated 

3  as  no  longer  to  conform  to  the  contract  the  buyer  may  never- 

4  theless  demand  inspetcion  and  at  his  option  either  treat  the 

5  contract  as  avoided  or  accept  the  goods  with  due  allowance 

6  from  the  contract  price  for  the  deterioration  or  the  deficiency 

7  in  quantity  but  without  further  right  against  the  seller. 

8  12614.      Substituted    Performance.       (1)     Where    without 

9  fault  of  either  party  the  agreed  berthing,  loading,  or  unloading 

10  facilities  fail  or  an  agreed  type  of  carrier  becomes  unavailable 

11  or  the  agreed  manner  of  delivery  otherwise  becomes  commer- 

12  cially  impracticable  but  a  commercially  reasonable  substitute 

13  is  available,  such  substitute  performance  must  be  tendered  and 

14  accepted. 

15  (2)   If  the  agreed  means  or  manner  of  payment  fails  because 

16  of  domestic  or  foreign  governmental  regulation,  the  seller  may 

17  withhold  or  stop  delivery  unless  the  buyer  provides  a  means  or 

18  manner  of  payment  which  is  commercially  a  substantial  equiva- 

19  lent.  If  delivery  has  already  been  taken,  payment  by  the  means 

20  or  in  the  manner  provided  by  the  regulation  discharges  the 

21  buyer's  obligation  unless  the  regulation  is  discriminatory,  op- 

22  pressive  or  predatory. 

23  12615.     Excuse  by  Failure  of  Presupposed  Conditions.     Ex- 

24  cept  so  far  as  a  seller  may  have  assumed  a  greater  obligation 

25  and  subject  to  the  preceding  section  on  substituted  perform- 

26  ance : 

27  (a)  Delay  in  delivery  or  nondelivery  in  whole  or  in  part 

28  by  a  seller  who  complies  with  paragraphs  (b)  and  (c)  is  not 

29  a  breach  of  his  duty  under  a  contract  for  sale  if  performance 

30  as  agreed  has  been  made  impracticable  by  the  occurrence  of  a 

31  contingency  the  nonoccurrence  of  which  was  a  basic  assump- 

32  tion  on  which  the  contract  was  made  or  by  compliance  in  good 

33  faith  with  any  applicable  foreign  or  domestic  governmental 

34  regulation  or  order  whether  or  not  it  later  proves  to  be  invalid. 

35  (b)  Where  the  causes  mentioned  in  paragraph   (a)   affect 

36  only  a  part  of  the  seller's  capacity  to  perform,  he  must  allocate 

37  production  and  deliveries  among  his  customers  but  may  at  his 

38  option  include  regular  customers  not  then  under  contract  as 

39  well  as  his  own  requirements  for  further  manufacture.  He  may 

40  so  allocate  in  any  manner  which  is  fair  and  reasonable. 

41  (c)   The  seller  must  notify  the  buyer  seasonably  that  there 

42  will  be  delay  or  nondelivery  and,  when  allocation  is  required 

43  under  paragraph  (b),  of  the  estimated  quota  thus  made  avail- 

44  able  for  the  buyer. 

45  12616.     Procedure  on  Notice  Claiming  Excuse.     (1)   When, 

46  the  buyer  receives  notification  of  a  material  or  indefinite  delay 

47  or  an  allocation  justified  under  the  preceding  section  he  may 

48  by  written  notification  to  the  seller  as  to  any  delivery  con- 

49  cerned,  and  where  the  prospective  deficiency  substantially  im- 

50  pairs  the  value  of  the  whole  contract  under  the  provisions  of 

51  this  chapter  relating  to  breach  of  installment  contracts  (Sec- 

52  tion  12612),  then  also  as  to  the  whole, 
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1  (a)   Terminate  and  thereby  discharge  any  unexecuted  por- 

2  tion  of  the  contract ;  or 

3  (b)  Modify  the  contract  by  agreeing  to  take  his  available 

4  quota  in  substitution. 

5  (2)   If  after  receipt  of  such  notification  from  the  seller  the 

6  buyer  fails  so  to  modify  the  contract  within  a  reasonable  time 

7  not  exceeding  30  days  the  contract  lapses  with  respect  to  any 

8  deliveries  affected. 

9  (3)   The  provisions  of  this  section  may  not  be  negated  by 

10  agreement  except  insofar  as  the  seller  has  assumed  a  greater 

11  obligation  under  the  preceding  section. 
12 

13  Article  7.     Remedies 
14 

15  12701.     Remedies  for  Breach  of  Collateral   Contracts  Not 

16  Impaired.     Remedies  for  breach  of  any  obligation  or  promise 

17  collateral  or  ancillary  to  a  contract  for  sale  are  not  impaired 

18  by  the  provisions  of  this  chapter. 

19  12702.     Seller's  Remedies  on  Discovery  of  Buj'er's  Insol- 

20  vency.     (1)   Where  the  seller  discovers  the  buyer  to  be  in- 

21  solvent  he  may  refuse  delivery  except  for  cash  including  pay- 

22  ment  for  all  goods  theretofore  delivered  under  the  contract, 

23  and  stop  delivery  under  this  chapter  (Section  12705). 

24  (2)   Where  the  seller  discovers  that  the  buyer  has  received 

25  goods  on  credit  while  insolvent  he  may  reclaim  the  goods  upon 

26  demand  made  within  10  days  after  the  receipt,  but  if  misrep- 

27  resentation  of  solvency  has  been  made  to  the  particular  seller 

28  in  writing  within  three  months  before  delivery  the  10-day  limi- 

29  tatioii  does  not  apply.  Except  as  provided  in  this  subdivision 

30  the  seller  may  not  base  a  right  to  reclaim  goods  on  the  buyer's 

31  fraudulent  or  innocent  misrepresentation  of  solvency  or  of  in- 

32  tent  to  pay. 

33  (3)   The  seller's  right  to  reclaim  under  subdivision   (2)   is 

34  subject  to  the  rights  of  a  buj^er  in  ordinary  course  or  other 

35  good  faith  purchaser  or  lien  creditor  under  this  chapter  (Sec- 

36  tion  12403).  Successful  reclamation  of  goods  excludes  all  other 

37  remedies  with  respect  to  them. 

38  12703.     Seller's   Remedies   in    General.     Where    the    buyer 

39  wrongfully  rejects  or  revokes  acceptance  of  goods  or  fails  to 

40  make  a  payment  due  on  or  before  delivery  or  repudiates  with 

41  respect  to  a  part  or  the  whole,  then  with  respect  to  any  goods 

42  directly  affected  and,  if  the  breach  is  of  the  whole  contract 

43  (Section  12612),  then  also  Avith  respect  to  the  whole  undeliv- 

44  ered  balance,  the  aggrieved  seller  may 

45  (a)   Withhold  delivery  of  such  goods; 

46  (b)    Stop  delivery  by  any  bailee  as  hereafter  provided  (Sec- 

47  tion  12705)  ; 

48  (c)   Proceed   under  the   next  section   respecting  goods  still 

49  unidentified  to  the  contract ; 

50  (d)   Resell  and  recover  damages  as  hereafter  provided  (Sec- 

51  tion  12706)  ; 

(  178) 


—  39  —  S-1 

1  (e)   Recover  damages  for  nonacceptance  (Section  12708)  or 

2  in  a  proper  case  the  price  (Section  12709)  ; 

3  (f)   Cancel. 

4  12704.     Seller's  Right  to  Identify  Goods  to  the   Contract 

5  Notwithstanding  Breach  or  to  Salvage  Unfinished  Goods.     (1) 

6  An  aggrieved  seller  under  the  preceding  section  may 

7  (a)   Identify  to  the  contract  conforming  goods  not  already 

8  identified  if  at  the  time  he  learned  of  the  breach  they  are  in  his 

9  possession  or  control ; 

10  (b)   Treat  as  the  subject  of  resale  goods  which  have  demon- 

11  strably  been  intended  for  the  particular  contract  even  though 

12  those  goods  are  unfinished. 

13  (2)  Where  the  goods  are  unfinished  an  aggrieved  seller  may 

14  in  the  exercise  of  reasonable  commercial  judgment  for  the 

15  purposes  of  avoiding  loss  and  of  effective  realization  either 

16  complete  the  manufacture  and  wholly  identify  the  goods  to  the 

17  contract  or  cease  manufacture  and  resell  for  scrap  or  salvage 

18  value  or  proceed  in  any  other  reasonable  manner. 

19  12705.     Seller's  Stoppage  of  Delivery  in  Transit  or  Other- 

20  wise.     (1)   The  seller  may  stop  delivery  of  goods  in  the  posses- 

21  sion  of  a  carrier  or  other  bailee  when  he  discovers  the  buyer 

22  to  be  insolvent  (Section  12702)  and  may  stop  delivery  of  car- 

23  load,  truckload,  planeload  or  larger  shipments  of  express  or 

24  freight  when  the  buyer  repudiates  or  fails  to  make  a  payment 

25  due  before  delivery  or  if  for  any  other  reason  the  seller  has 

26  a  right  to  withhold  or  reclaim  the  goods. 

27  (2)   As  against  such  buyer  the  seller  may  stop  delivery  until 

28  (a)   Receipt  of  the  goods  by  the  buyer ;  or 

29  (b)   Acknowledgment  to  the  buyer  by  any  bailee   of  the 

30  goods  except  a  carrier  that  the  bailee  holds  the  goods  for  the 

31  buyer ; or 

32  (e)   Such  acknowledgment  to  the  buyer  by  a  carrier  by  re- 

33  shipment  or  as  warehouseman ;  or 

34  (d)  Negotiation  to  the  buyer  of  any  negotiable  document  of 

35  title  covering  the  goods. 

36  (3)    (a)   To  stop  delivery  the  seller  must  so  notify  as  to 

37  enable  the  bailee  by  reasonable  diligence  to  prevent  delivery  of 

38  the  goods. 

39  (b)   After  such  notification  the  bailee  must  hold  and  deliver 

40  the  goods  according  to  the  directions  of  the  seller  but  the  seller 

41  is  liable  to  the  bailee  for  any  ensuing  charges  or  damages. 

42  (c)   If  a  negotiable  document  of  title  has  been  issued  for 

43  goods  the  bailee  is  not  obliged  to  obey  a  notification  to  stop 

44  until  surrender  of  the  document. 

45  (d)   A  carrier  who  has  issued  a  nonnegotiable  bill  of  lading 

46  is  not  obliged  to  obey  a  notification  to  stop  received  from  a 

47  person  other  than  the  consignor. 

48  12706.     Seller's  Resale  Including  Contract  for  Resale.     (1) 

49  Under    the    conditions    stated    in    Section    12703    on    seller's 

50  remedies,  the  seller  may  resell  the  goods  concerned  or  the  un- 

51  delivered  balance  thereof.  Where  the  resale  is  made  in  good 

52  faith  and  in  a  commercially  reasonable  manner  the  seller  may 
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1  recover  the  difference  between  the  resale  price  and  the  contract 

2  price  together  with  any  incidental  damages  allowed  under  the 

3  provisions  of  this  chapter  (Section  12710),  but  less  expenses 

4  saved  in  consequence  of  the  buyer's  breach. 

5  (2)   Except   as  otherwise   provided   in   subdivision    (3)    or 

6  unless  otherwise  agreed  resale  may  be  at  public  or  private  sale 

7  including  sale  by  way  of  one  or  more  contracts  to  sell  or  of 

8  identification  to  an  existing  contract  of  the  seller.  Sale  may  be 

9  as  a  unit  or  in  parcels  and  at  any  time  and  place  and  on  any 

10  terms   but   every   aspect   of  the   sale   including   the   method, 

11  manner,  time,  place  and  terms  must  be  commercially  reason- 

12  able.  The  resale  must  be  reasonably  identified  as  referring  to 

13  the  broken  contract,  but  it  is  not  necessary  that  the  goods  be  in 

14  existence  or  that  any  or  all  of  them  have  been  identified  to 

15  the  contract  before  the  breach. 

16  (3)   "Where  the  resale  is  at  private  .sale  the  seller  must  give 

17  the  buyer  reasonable  notification  of  his  intention  to  resell. 

18  (4)   Where  the  resale  is  at  public  sale 

19  (a)   Only  identified  goods  can  be  sold  except  where  there  is 

20  a  recognized  market  for  a  public  sale  of  futures  in  goods  of 

21  the  kind ;  and 

22  (b)   It  must  be  made  at  a  usual  place  or  market  for  public 

23  sale  if  one  is  reasonably  available  and  except  in  the  case  of 

24  goods  which  are  perishable  or  threaten  to  decline  in  value 

25  speedily  the  seller  must  give  the  buyer  reasonable  notice  of 

26  the  time  and  place  of  the  resale  ;  and 

27  (c)   If  the  goods  are  not  to  be  within  the  view  of  those  at- 

28  tending  the  sale  the  notification  of  sale  must  state  the  place 

29  where  the  goods  are  located  and  provide  for  their  reasonable 

30  inspection  by  prospective  bidders ;  and 

31  (d)   The  seller  may  bm^ 

32  (5)   A  purchaser  who  buys  in  good  faith  at  a  resale  takes 

33  the  goods  free  of  any  rights  of  the  original  buyer  even  though 

34  the  seller  fails  to  comply  with  one  or  more  of  the  requirements 

35  of  this  section. 

36  (6)   The  seller  is  not  accountable  to  the  buyer  for  any  profit 

37  made  on  any  resale.  A  person  in  the  position  of  a  seller  (Sec- 

38  tion  12707)  or  a  buyer  who  has  rightfully  rejected  or  justifi- 

39  ably  revoked  acceptance  must  account  for  any  excess  over  the 

40  amount  of  his  security  interest,  as  hereinafter  defined   (sub- 

41  division  (3)  of  Section  12711). 

42  12707.     "Person  in  the  Position  of  a  Seller."     (1)   A  "per- 

43  son  in  the  position  of  a  seller"  includes  as  against  a  principal 

44  an  agent  who  has  paid   or  become  responsible   for  the  price 

45  of  goods  on  behalf  of  his  principal  or  anyone  who  otherwise 

46  holds  a  security  interest  or  other  right  in  goods  similar  to  that 

47  of  a  seller. 

48  (2)   A  person  in  the  position  of  a  seller  may  as  provided  in 

49  this  chapter  withhold  or  stop  deliver^'  (Section  12705)  and  re- 

50  sell  (Section  12706)  and  recover  incidental  damages  (Section 

51  12710). 
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1  12708.     Seller's    Damages    for    Nonacceptance    or    Repudi- 

2  ation.     (1)  Subject  to  subdivision  (2)  and  to  the  provisions  of 

3  this  chapter  with  respect  to  proof  of  market  price   (Section 

4  12723),  the  measure  of  damages  for  nonacceptance  or  repudi- 

5  ation  by  the  buyer  is  the  difference  between  the  market  price 

6  at  the  time  and  place  for  tender  and  the  unpaid  contract  price 

7  together  with  any  incidental  damages  provided  in  this  chapter 

8  (Section  12710),  but  less  expenses  saved  in  consequence  of  the 

9  buyer's  breach. 

10  (2)   If  the  measure  of  damages  provided  in  subdivision  (1) 

11  is  inadequate  to  put  the  seller  in  as  good  a  position  as  perform- 

12  ance  would  have  done  then  the  measure  of  damages  is  the  profit 

13  (including  reasonable  overhead)  which  the  seller  would  have 

14  made  from  full  performance  by  the  buyer,  together  with  any 

15  incidental  damages  provided  in  this  chapter  (Section  12710), 

16  due  allowance  for  costs  reasonably  incurred  and  due  credit  for 

17  payments  or  proceeds  of  resale. 

18  12709.     Action  for  the  Price.     (1)  When  the  buyer  fails  to 

19  pay  the  price  as  it  becomes  due  the  seller  may  recover,  together 

20  with  any  incidental  damages  under  the  next  section,  the  price 

21  (a)   Of  goods  accepted  or  of  conforming  goods  lost  or  dam- 

22  aged  within  a  commercially  reasonable  time  after  risk  of  their 

23  loss  has  passed  to  the  buyer ;  and 

24  (b)   Of  goods  identified  to  the  contract  if  the  seller  is  unable 

25  after  reasonable  effort  to  resell  them  at  a  reasonable  price  or 

26  the  circumstances  reasonably  indicate  that  such  effort  will  be 

27  unavailing. 

28  (2)   Where  the  seller  sues  for  the  price  he  must  hold  for  the 

29  buyer  any  goods  which  have  been  identified  to  the  contract  and 

30  are  still  in  his  control  except  that  if  resale  becomes  possible  he 

31  may  resell  them  at  any  time  prior  to  the  collection  of  the  judg- 

32  ment.  The  net  proceeds  of  any  such  resale  must  be  credited  to 

33  the  buyer  and  payment  of  the  judgment  entitles  him  to  any 

34  goods  not  resold. 

35  (3)  After  the  buyer  has  wrongfully  rejected  or  revoked  ac- 

36  ceptance  of  the  goods  or  has  failed  to  make  a  payment  due  or 

37  has  repudiated  (Section  12610),  a  seller  who  is  held  not  en- 

38  titled  to  the  price  under  this  section   shall  nevertheless  be 

39  awarded  damages  for  nonacceptance  under  the  preceding  sec- 

40  tion. 

41  12710.     Seller's  Incidental  Damages.     Incidental  damages 

42  to  an  aggrieved  seller  include  any  commercially  reasonable 

43  charges,  expenses  or  commissions  incurred  in  stopping  delivery, 

44  in  the  transportation,  care  and  custody  of  goods  after  the 

45  buyer's  breach,  in  connection  with  return  or  resale  of  the 

46  goods  or  otherwise  resulting  from  the  breach. 

47  12711.     Buyer's   Remedies   in    General;    Buyer's    Security 

48  Interest  in  Rejected  Goods.     (1)  Where  the  seller  fails  to  make 

49  delivery  or  repudiates  or  the  buyer  rightfully  rejects  or  justi- 

50  fiably  revokes  acceptance  then  with  respect  to  any  goods  in- 

51  volved,  and  with  respect  to  the  whole  if  the  breach  goes  to  the 

52  whole  contract   (Section  12612),  the  buyer  may  cancel  and 
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1  whether  or  not  he  has  done  so  may  in  addition  to  recovering 

2  so  much  of  the  price  as  has  been  paid. 

3  (a)   "Cover"  and  have  damages  under  the  next  section  as  to 

4  all  the  goods  affected  whether  or  not  they  have  been  identified 

5  to  the  contract ;  or 

6  (b)   Kecover  damages  for  nondelivery  as  provided  in  this 

7  chapter  (Section  12713). 

8  (2)   "Where  the  seller  fails  to  deliver  or  repudiates  the  buyer 

9  may  also 

10  (a)   If  the  goods  have  been  identified  recover  them  as  pro- 

11  vided  in  this  chapter  (Section  12502)  ;  or 

12  (b)   In  a  proper  case  obtain  specific  performance  or  replevy 

13  the  goods  as  provided  in  this  chapter  (Section  12716). 

14  (3)   On  rightful  rejection  or  justifiable  revocation  of  accept- 

15  ance  a  buyer  has  a  security  interest  in  goods  in  his  possession 

16  or  control  for  any  payments  made  on  their  price  and  any  ex- 

17  penses  reasonably  incurred  in  their  inspection,  receipt,  trans- 

18  portation,  care  and  custody  and  may  hold  such  goods  and  resell 

19  them  in  like  manner  as  an  aggrieved  seller  (Section  12706). 

20  12712.     ' '  Cover ' ' ;  Buyer 's  Procurement  of  Substitute  Goods. 

21  (1)  After  a  breach  within  the  preceding  section  the  buyer  may 

22  "cover"   by  making   in   good   faith   and   without   reasonable 

23  delay  any  reasonable  purchase  of  or  contract  to  purchase  goods 

24  in  substitution  for  those  due  from  the  seller. 

25  (2)   The  buyer  may  recover  from  the  seller  as  damages  the 

26  difference  between  the  cost  of  cover  and  the  contract  price  to- 

27  gether  with  any  incidental  or  consequential  damages  as  herein- 

28  after  defined  (Section  12715),  but  less  expenses  saved  in  con- 

29  sequence  of  the  seller's  breach. 

30  (3)   Failure  of  the  buyer  to  effect  cover  within  this  section 

31  does  not  bar  him  from  any  other  remedy. 

32  12713.     Buyer's  Damages  for  Nondelivery  or  Repudiation. 

33  (1)  Subject  to  the  provisions  of  this  chapter  with  respect  to 

34  proof  of  market  price  (Section  12723),  the  measure  of  damages 

35  for  nondelivery  or  repudiation  by  the  seller  is  the  difference 

36  between  the  market  price  at  the  time  Avhen  the  buyer  learned 

37  of  the  breach  and  the  contract  price  together  with  any  inci- 

38  dental  and  consequential  damages  provided  in  this  chapter 

39  (Section  12715),  but  less  expen.ses  saved  in  consequence  of  the 

40  seller's  breach. 

41  (2)   Market  price  is  to  be  determined  as  of  the  place  for 

42  tender  or,  in  cases  of  rejection  after  arrival  or  revocation  of 

43  acceptance,  as  of  the  place  of  arrival. 

44  12714.     Buyer's  Damages  for  Breach  in  Regard  to  Accepted 

45  Goods.     (1)  Where  the  buj-er  has  accepted  goods  and  given 

46  notification  (subdivision  (3)  of  Section  12607)  he  may  recover 

47  as  damages  for  any  nonconformity  of  tender  the  loss  resulting 

48  in  the  ordinary  course  of  events  from  the  seller's  breach  as 

49  determined  in  any  manner  which  is  reasonable. 

50  (2)   The  measure  of  damages  for  broach  of  warranty  is  the 

51  difference  at  the   time  and   place  of  acceptance  between  the 

52  value  of  the  goods  accepted  and  the  value  they   Wduld  have 
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1  if  they  had  been  as  warranted,  unless  special  circumstances 

2  show  proximate  damages  of  a  different  amount. 

3  (3)   In  a  proper  case  any  incidental  and  consequential  dam- 

4  ages  under  the  next  section  may  also  be  recovered. 

5  12715.     Buyer's    Incidental    and    Consequential    Damages. 

6  (1)  Incidental  damages  resulting  from  the  seller's  breach  in- 

7  elude  expenses  reasonably  incurred  in  inspection,  receipt,  trans- 

8  portation  and  care  and  custody  of  goods  rightfully  rejected, 

9  any  commercially  reasonable  charges,  expenses  or  commissions 

10  in  conection  with  effecting  cover  and  any  other  reasonable 

11  expense  incident  to  the  delay  or  other  breach. 

12  ( 2 )   Consequential  damages  resulting  from  the  seller 's  breach 

13  include 

14  (a)   Any  loss  resulting  from  general  or  particular  require- 

15  ments  and  needs  of  which  the  seller  at  the  time  of  contracting 

16  had  reason  to  know  and  which  could  not  reasonably  be  pre- 

17  vented  by  cover  or  otherwise ;  and 

18  (b)   Injury   to   person   or   property   proximately   resulting 

19  from  any  breach  of  warranty. 

20  12716.     Buyer's  Right  to  Specific  Performance  or  Replevin.. 

21  (1)   Specific  performance  may  be  decreed  where  the  goods  are 

22  unique  or  in  other  proper  circumstances. 

23  (2)   The  decree  for  specific  performance  may  include  such 

24  terms  and  conditions  as  to  payment  .of  the  price,  damages,  or 

25  other  relief  as  the  court  may  deem  just. 

26  (3)   The  buyer  has  a  right  of  replevin  for  goods  identified 

27  to  the  contract  if  after  reasonable  effort  he  is  unable  to  effect 

28  cover  for  such  goods  or  the  circumstances  reasonably  indicate 

29  that  such  effort  will  be  unavailing  or  if  the  goods  have  been 

30  shipped  under  reservation  and  satisfaction  of  the  security  in- 

31  terest  in  them  has  been  made  or  tendered. 

32  12717.     Deduction  of  Damages  From  the  Price.     The  buyer 

33  on  notifying  the  seller  of  his  intention  to  do  so  may  deduct  all 

34  or  any  part  of  the  damages  resulting  from  any  breach  of  the 

35  contract  from,  any  part  of  the  price  still  due  under  the  same 

36  contract. 

37  12718.     Liquidation  or   Limitation  of  Damages;  Deposits. 

38  (1)  Damages  for  breach  by  either  party  may  be  liquidated  in 

39  the  agreement  but  only  at  an  amount  which  is  reasonable  in 

40  the  light  of  the  anticipated  or  actual  harm  caused  by  the 

41  breach,  the  difficulties  of  proof  of  loss,  and  the  inconvenience 

42  or  nonfeasibility  of  otherwise  obtaining  an  adequate  remedy, 

43  A  term  fixing  unreasonably  large  liquidated  damages  is  void 

44  as  a  penalty. 

45  (2)   Where  the  seller  justifiably  withholds  delivery  of  goods 

46  because  of  the  buyer's  breach,  the  buyer  is  entitled  to  restitu- 

47  tion  of  any  amount  by  which  the  sum  of  his  payments  exceeds 

48  (a)   The  amount  to  which  the  seller  is  entitled  by  virute  of 

49  terms  liquidating  the  seller's  damages  in  accordance  with  sub- 

50  division  (1),  or 

51  (b)   In  the  absence  of  such  terms,  20  percent  of  the  value 

52  of  the  total  performance  for  which  the  buyer  is  obligated  under 
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1  the   contract   or   five   hundred   dollars    ($500),   whichever   is 

2  smaller. 

3  (3)   The  buyer's  right  to  restitution  under  subdivision  (2) 

4  is  subject  to  offset  to  the  extent  that  the  seller  establishes 

5  (a)   A  right  to  recover  damages  under  the  provisions  of  this 

6  chapter  other  than  subdivision  (1),  and 

7  (b)   The  amount  or  value  of  any  benefits  received  by  the 

8  buyer  directly  or  indirectly  by  reason  of  the  contract. 

9  (4)   "Where  a  seller  has  received  payment  in  goods  their  rea- 

10  sonable  value  or  the  proceeds  of  their  resale  shall  be  treated  as 

11  pajonents  for  the  purposes  of  subdivision  (2)  ;  but  if  the  seller 

12  has  notice  of  the  buyer's  breach  before  reselling  goods  received 

13  in  part  performance,  his  resale  is  subject  to  the  conditions  laid 

14  down  in  this  chapter  on  resale  bv  an  aggrieved  seller  (Section 

15  12706). 

16  12719.     Contractual  Modification  or  Limitation  of  Remedy. 

17  (1)  Subject  to  the  provisions  of  subdivisions  (2)  and  (3)  of 

18  this  section  and  of  the  preceding  section  on  liquidation  and 

19  limitation  of  damages. 

20  (a)   The  agreement  may  provide  for  remedies  in  addition  to 

21  or  in  substitution  for  those  provided  in  this  chapter  and  ma^' 

22  limit  or  alter  the  measure  of  damages  recoverable  under  this 

23  chapter,  as  by  limiting  the  buyer's  remedies  to  return  of  the 

24  goods  and  repayment  of  the  price  or  to  repair  and  replace- 

25  ment  of  nonconforming  goods  or  parts ;  and 

26  (b)   Resort  to  a  remedy  as  provided  is  optional  unless  the 

27  remedy  is  expressly  agreed  to  be  exclusive,  in  which  case  it  is 

28  the  sole  remedy. 

29  (2)  Where    circumstances    cause    an    exclusive    or    limited 

30  remedy  to  fail  of  its  essential  purpose,  remedy  may  be  had  as 

31  provided  in  this  division. 

32  (3)   Consequential  damages  may  be  limited  or  excluded  un- 

33  less  the  limitation  or  exclusion  is  unconscionable.  Limitation  of 

34  consequential  damages  for  injury  to  the  person  in  the  case  of 

35  consumer  goods  is  prima  facie  unconscionable  but  limitation  of 

36  damages  where  the  loss  is  commercial  is  not. 

37  12720.     Effect  of  "Cancellation"  or  "Rescission"  on  Claims 

38  for  Antecedent  Breach.     Unless  the  contrary  intention  clearly 

39  appears,  expressions  of  "cancellation"  or  "rescission"  of  the 

40  contract  or  the  like  shall  not  be  construed  as  a  renunciation  or 

41  discharge  of  any  claim  in  damages  for  an  antecedent  breach. 

42  12721.     Remedies  for  Fraud.     Remedies  for  material  mis- 

43  representation  or  fraud  include  all  remedies  available  under 

44  this  chapter  for  nonfraudulent  breach.  Neither  rescission  or  a 

45  claim  for  rescission  of  the  contract  for  sale  nor  rejection  or 

46  return  of  the  goods  sliall  bar  or  be  deemed  inconsistent  with 

47  a  claim  for  damages  or  otiier  remedy. 

48  12722.     Who  Can  Sue  Third  Parties  for  Injury  to  Goods. 

49  Where  a  third  party  so  deals  with  goods  which  have  been 

50  identified  to  a  contract  for  sale  as  to  cause  actionable  injury  to 

51  a  party  to  that  contract. 
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1  (a)   A  right  of  action  against  the  third  aprty  is  in  either 

2  party  to  the  contract  for  sale  who  has  title  to  or  a  security 

3  interest  or  a  special  property  or  in  insurable  interest  in  the 

4  goods;  and  if  the  goods  have  been  destroyed  or  converted  a 

5  right  of  action  is  also  in  the  party  who  either  bore  the  risk  of 

6  loss  under  the  contract  for  sale  or  has  since  the  injury  assumed 

7  that  risk  as  against  the  other ; 

8  (b)   If  at  the  time  of  the  injury  the  party  plaintiff  did  not 

9  bear  the  risk  of  loss  as  against  the  other  party  to  the  contract 

10  for  sale  and  there  is  no  arrangement  between  them  for  disposi- 

11  tion  of  the  recovery,  his  suit  or  settlement  is,  subject  to  his  own 

12  interest,  as  a  fiduciary  for  the  other  party  to  the  contract ; 

13  (c)   Either  party  may  with  the  consent  of  the  other  sue  for 

14  the  benefit  of  whom  it  may  concern. 

15  12723.     Proof  of  Market  Price:  Time  and  Place.     (1)  If  an 

16  action  based  on  anticipatory  repudiation  comes  to  trial  before 

17  the  time  for  performance  with  respect  to  some  or  all  of  the 

18  goods,  any  damages  based  on  market  price  (Section  12708  or 

19  Section  12713)  shall  be  determined  according  to  the  price  of 

20  such  goods  prevailing  at  the  time  when  the  aggrieved  party 

21  learned  of  the  repudiation. 

22  (2)   If  evidence  of  a  price  preaviling  at  the  times  or  places 

23  described  in  this  chapter  is  not  readily  available  the  price  pre- 

24  vailing  within  any  reasonable  time  before  or  after  the  time 

25  described  or  at  any  other  place  which  in  commercial  judgment 

26  or  under  usage  of  trade  would  serve  as  a  reasonable  substitute 

27  for  the  one  described  may  be  used,  making  any  proper  allow- 

28  ance  for  the  cost  of  transporting  the  goods  to  or  from  such 

29  other  place. 

30  (3)   Evidence  of  a  relevant  price  prevailing  at  a  time  or 

31  place  other  than  the  one  described  in  this  chapter  offered  by 

32  one  party  is  not  admissible  unless  and  until  he  has  given  the 

33  other  party  such  notice  as  the  court  finds  sufficient  to  prevent 

34  unfair  surprise. 

35  12724.     Admissibility  of  Market  Quotations.     Whenever  the 

36  prevailing  price  or  value  of  any  goods  regularly  bought  and 

37  sold  in  any  established  commodity  market  is  in  issue,  reports 

38  in  official  publications  or  trade  journals  or  in  newspapers  or 

39  periodicals  of  general  circulation  published  as  the  reports  of 

40  such  market  shall  be  admissible  in  evidence.  The  circumstances 

41  of  the  preparation  of  such  a  report  may  be  shown  to  affect  its 

42  weight  but  not  its  admissibility. 

43  12725.     Statute  of  Limitations  in  Contracts  for  Sale.     (1) 

44  An  action  for  breach  of  any  contract  for  sale  must  be  com- 

45  menced  within  four  years  after  the  cause  of  action  has  accrued. 

46  By  the  original  agreement  the  parties  may  reduce  the  period 

47  of  limitation  to  not  less  than  one  year  but  may  not  extend  it. 

48  (2)   A  cause  of  action  accrues  when  the  breach  occurs,  re- 

49  gardless  of  the  aggrieved  party's  lack  of  knowledge  of  the 

50  breach.  A  breach  of  warranty  occurs  when  tender  of  delivery 

51  is  made,  except  that  where  a  warranty  explicitly  extends  to 

52  future  performance  of  the  goods  and  discovery  of  the  breach 
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1  must  await  the  time  of  such  performance  the  cause  of  action 

2  accrues  Avhen  the  breach  is  or  should  have  been  discovered. 

3  (3)   Where  an  action  commenced  within  the  time  limited  by 

4  subdivision  (1)  is  so  terminated  as  to  leave  available  a  remedy 

5  by  another  action  for  the  same  breach  such  other  action  may  be 

6  commenced  after  the  expiration  of  the  time  limited  and  within 

7  six  months  after  the  termination  of  the  first  action  unless  the 

8  termination  resulted  from  voluntary  discontinuance  or  from 

9  dismissal  for  failure  or  neglect  to  prosecute. 

10  (4)   This  section  does  not  alter  the  law  on  tolling  of  the 

11  statute  of  limitations  nor  does  it  apply  to  causes  of  action 

12  which  have  accrued  before  this  division  becomes  effective. 
13 

14  Chapter  3.     Commercial  Paper 

15 

16  Article  1.     Short  Title,  Form  and  Interpretation 

17 

18  13101.     Short  Title.     This  chapter  shall  be  known  and  may 

19  be  cited  as  Uniform  Commercial  Code — Commercial  Paper. 

20  13102.     Definitions  and  Index  of  Definitions.     (1)   In  this 

21  chapter  unless  the  context  otherwise  requires 

22  (a)   "Issue"  means  the  first  delivery  of  an  instrument  to  a 

23  holder  or  a  remitter. 

24  (b)   An  "order"  is  a  direction  to  pay  and  must  be  more  than 

25  an  authorization  or  request.  It  mu.st  identify  the  person  to  pay 

26  with  reasonable  certainty.  It  may  be  addressed  to  one  or  more 

27  such  persons  jointly  or  in  the  alternative  but  not  in  succession. 

28  (c)   A  "promise"  is  an  undertaking  to  pay  and  must  be 

29  more  than  an  acknowledgement  of  an  obligation. 

30  (d)   "Secondary  party"  means  a  drawer  or  endorser. 

31  (e)   "Instrument"  means  a  negotiable  instrument. 

32  (2)   Other  definitions  applying  to  this  chapter  and  the  sec- 

33  tions  in  which  they  appear  are : 

34  ' '  Acceptance.  "Section  13410. 

35  "Accommodation  party."  Section  13415. 

36  "Alteration."  Section  13407. 

37  "Certificate  of  deposit."  Section  13104. 

38  "Certification."  Section  13411. 

39  "Check."  Section  13104. 

40  "Definite  time."  Section  13109. 

41  ' '  Dishonor. ' '  Section  1 3507. 

42  "Draft.  "Section  13104. 

43  ' '  Holder  in  due  course. ' '  Section  13302. 

44  ' '  Negotiation. ' '  Section  13202. 

45  "Note."  Section  13104. 

46  "Notice  of  dishonor."  Section  13508. 

47  "On  demand."  Section  13108. 

48  "Presentment."  Section  13504. 

49  "Protest. "  Section  13509. 

50  "Restrictive  indorsement."  Section  13205. 

51  * ' Signaturo. ' '  Section  13401. 
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1  (3)   The  following  definitions  in  other  chapters  apply  to  this 

2  chapter : 

3  "Account."  Section  14104. 

4  ' '  Banking  day. ' '  Section  14104. 

5  ' '  Clearinghouse. ' '  Section  14104. 

6  ' '  Collecting  bank. ' '  Section  14105. 

7  ' '  Customer. ' '  Section  14104. 

8  "Depositary  bank."  Section  14105. 

9  ' '  Documentary  draft. ' '  Section  14104. 

10  ' '  Intermediary  bank. ' '  Section  14105. 

11  "Item."  Section  14104. 

12  ' '  Midnight  deadline. ' '  Section  14104. 

13  "Payor  bank."  Section  14105. 

14  (4)   In    addition    Chapter    1    contains    general    definitions 

15  and  principles  of  construction  and  interpretation  applicable 

16  throughout  this  chapter. 

17  13103.     Limitations  on  Scope  of  Article.     (1)  This  chapter 

18  does  not  apply  to  money,  documents  of  title  or  investment 

19  securities. 

20  (2)   The  provisions  of  this  chapter  are  subject  to  the  provi- 

21  sions  of  the  chapter  on  bank  deposits  and  collections  (Chapter 

22  4)  and  secured  transactions  (Chapter  9). 

23  13104.     Form  of  Negotiable  Instruments;  "Draft"; 

24  ' '  Check  " ;  "  Certificate  of  Deposit "  f  ' '  Note. ' '     ( 1 )  Any  writ- 

25  ing  to  be  a  negotiable  instrument  within  this  chapter  must 

26  (a)   Be  signed  by  the  maker  or  drawer;  and 

27  (b)   Contain  an  unconditional  promise  or  order  to  pay  a  sum 

28  certain  in  money  and  no  other  promise,  order,  obligation  or 

29  power  given  by  the  maker  or  drawer  except  as  authorized  by 

30  this  chapter;  and 

31  (c)   Be  payable  on  demand  or  at  a  definite  time;  and 

32  (d)  Be  payable  to  order  or  to  bearer. 

33  (2)   A  writing  which  complies  with  the  requirements  of  this 

34  section  is 

35  (a)  A  "draft"  ("bill  of  exchange")  if  it  is  an  order; 

36  (b)   A  " check "  if  it  is  a  draft  drawn  on  a  bank  and  payable 

37  on  demand ; 

38  (c)   A  "certificate  of  deposit"  if  it  is  an  acknowledgment  by 

39  a  bank  of  receipt  of  money  with  an  engagement  to  repay  it; 

40  (d)   A  "note"  if  it  is  a  promise  other  than  a  certificate  of 

41  deposit. 

42  (3)   As  used  in  other  chapters  of  this  division,  and  as  the 

43  context  may  require,  the  terms  "draft,"  "check,"  "certificate 

44  of  deposit"  and  "note"  may  refer  to  instruments  which  are 

45  not  negotiable  within  this  chapter  as  well  as  to  instruments 

46  which  are  so  negotiable. 

47  13105.     When   Promise    or    Order   Unconditional.     (1)    A 

48  promise  or  order  otherwise  unconditional  is  not  made  condi- 

49  tional  by  the  fact  that  the  instrument 

50  (a)    Is  subject  to  implied  or  constructive  conditions;  or 

51  (b)   States  its  consideration,  whether  performed  or  prom- 

52  ised,  or  the  transaction  which  gave  rise  to  the  instrument,  or 
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1  that  the  promise  or  order  is  made  or  the  instrument  matures 

2  in  accordance  with  or  ''as  per"  such  transaction;  or 

3  (c)  Refers  to  or  states  that  it  arises  out  of  a  separate  agree- 

4  ment ;  or 

5  (d)   States  that  it  is  drawn  under  a  letter  of  credit ;  or 

6  (e)   States  that  it  is  secured,  whether  by  mortgage,  reserva- 

7  tion  of  title  or  otherwise;  or 

8  (f)   Indicates  a  particular  account  to  be  debited  or  any  other 

9  fund  or  source   from   which   reimbursement   is  expected;   or 

10  (g)   Is  limited  to  payment  out  of  a  particular  fund  or  the 

11  proceeds  of  a  particular  source,  if  the  instrument  is  issued  by 

12  a  government  or  governmental  agency  or  unit ;  or 

13  (h)   Is  limited  to  payment  out  of  the  entire  assets  of  a  part- 

14  nersliip,  unincorporated  association,  trust  or  estate  by  or  on 

15  behalf  of  which  the  instrument  is  issued. 

16  (2)   A  promise  or  order  is  not  unconditional  if  the  instru- 

17  ment 

18  (a)   States  that  it  is  subject  to  or  governed  by  any  other 

19  agreement ;  or 

20  (b)   States  that  it  is  to  be  paid  only  out  of  a  particular  fund 

21  or  source  except  as  provided  in  this  section. 

22  13106.     Sum  Certain.     (1)  The  sum  payable  is  a  sum  cer- 

23  tain  even  though  it  is  to  be  paid 

24  (a)   "With  stated  interest  or  by  stated  installments;  or 

25  (b)   With  stated  different  rates  of  interest  before  and  after 

26  default  or  a  specified  date ;  or 

27  (c)   With  a  stated  discount  or  addition  if  paid  before  or 

28  after  the  date  fixed  for  payment ;  or 

29  (d)   With  exchange  or  less  exchange,  whether  at  a  fixed  rate 

30  or  at  the  current  rate;  or 

31  (e)  With  costs  of  collection  or  an  attorney's  fee  or  both 

32  upon  default. 

33  (2)   Nothing  in  this  section  shall  validate  any  term  which  is 

34  otherwise  illegal. 

35  13107.     Money.     (1)  An  instrument  is  payable  in  money  if 

36  the  medium  of  exchange  in  which  it  is  payable  is  money  at  the 

37  time  the  instrument  is  made.  An  instrument  payable  in  "cur- 

38  rency"  or  "current  funds"  is  payable  in  money. 

39  (2)   A  promise  or  order  to  pay  a  sum  stated  in  a  foreign 

40  currency  is  for  a  sum  certain  in  money  and,  unless  a  different 

41  medium  of  pa\Tnent  is  specified  in  the  instrument,  may  be 

42  satisfied  by  payment  of  that  number   of  dollars   which   the 

43  stated  foreign  currency  w^ill  purchase  at  the  buying  sight  rate 

44  for  that  currency  on  the  day  on  which  the  instrument  is  pay- 

45  able  or,  if  payable  on  demand,  on  the  day  of  demand.  If  such 

46  an  instrument  specifies  a  foreign  currency  as  the  medium  of 

47  payment  the  instrument  is  payable  in  that  currency. 

48  13108.     Payable  on  Demand.     Instruments  payable  on  de- 

49  mand  include  those  payable  at  siglit  or  on  presentation  and 

50  those  in  which  no  time  for  payment  is  stated. 

51  13109.     Definite  Time.     (1)  An  instrument  is  payable  at  a 

52  definite  time  if  by  its  terms  it  is  payable 
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1  (a)   On  or  before  a  stated  date  or  at  a  fixed  period  after  a 

2  stated  date ;  or 

3  (b)  At  a  fixed  period  after  sight;  or 

4  (c)  At  a  definite  time  subject  to  any  acceleration ;  or 

5  (d)  At  a  definite  time  subject  to  extension  at  the  option  of 

6  the  holder,  or  to  extension  to  a  further  definite  time  at  the 

7  option  of  the  maker  or  acceptor  or  automatically  upon  or  after 

8  a  specified  act  or  event. 

9  (2)   An  instrument  which  by  its  terms  is  otherwise  payable 

10  only  upon  an  act  or  event  uncertain  as  to  time  of  occurrence  is 

11  not  payable  at  a  definite  time  even  though  the  act  or  event  has 

12  occurred. 

13  13110.     Payable  to  Order.     (1)   An  instrument  is  payable 

14  to  order  when  by  its  terms  it  is  payable  to  the  order  or  assigns 

15  of  any  person  therein  specified  with  reasonable  certainty,  or  to 

16  him  or  his  order,  or  when  it  is  conspicuously  designated  on  its 

17  face  as  ''exchange"  or  the  like  and  names  a  payee.  It  may  be 

18  payable  to  the  order  of 

19  (a)   The  maker  or  drawer ;  or 

20  (b)   The  drawee;  or 

21  (e)   A  payee  who  is  not  maker,  drawer  or  drawee ;  or 

22  (d)   Two  or  more  payees  together  or  in  the  alternative;  or 

23  (e)   An  estate,  trust  or  fund,  in  which  case  it  is  payable  to 

24  the  order  of  the  representative  of  such  estate,  trust  or  fund  or 

25  his  successors ;  or 

26  (f )   An  office,  or  an  officer  by  his  title  as  such  in  which  case 

27  it  is  payable  to  the  principal  but  the  incumbent  of  the  office  or 

28  his  successors  may  act  as  if  he  or  they  were  the  holder ;  or 

29  (g)   A  partnership  or  unincorporated  association,  in  which 

30  case  it  is  payable  to  the  partnership  or  association  and  may  be 

31  indorsed  or  transferred  by  any  person  thereto  authorized. 

32  (2)   An  instrument  not  payable  to  order  is  not  made  so 

33  payable  by  such  words  as  "payable  upon  return  of  this  instru- 

34  ment  properly  indorsed." 

35  (3)   An   instrument   made   payable   both   to   order   and   to 

36  bearer  is  payable  to  order  unless  the  bearer  words  are  hand- 

37  written  or  typewritten. 

38  13111.     Payable  to  Bearer.     An  instrument  is  payable  to 

39  bearer  when  by  its  terms  it  is  payable  to 

40  (a)  Bearer  or  the  order  of  bearer;  or 

41  (b)   A  specified  person  or  bearer ;  or 

42  (c)   "  Cash  "  or  the  order  of  "  cash, "  or  any  other  indication 

43  which  does  not  purport  to  designate  a  specific  payee. 

44  13112.     Terms  and  Omissions  Not  Affecting  Negotiability. 

45  (1)   The  negotiability  of  an  instrument  is  not  affected  by 

46  (a)   The  omission  of  a  statement  of  any  consideration  or  of 

47  the  place  where  the  instrument  is  drawn  or  payable ;  or 

48  (b)   A  statement  that  collateral  has  been  given  for  the  in- 

49  strument  or  in  case  of  default  on  the  instrument  the  collateral 

50  may  be  sold ;  or 

51  (c)  A  promise  or  power  to  maintain  or  protect  collateral  or 

52  to  give  additional  collateral ;  or 
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p.         1  (d)   A  term  authorizing  a  confession  of  judgment  on  the 

2  instrument  if  it  is  not  paid  when  due ;  or 

3  (e)   A  term  purporting  to  waive  the  benefit  of  any  law  iu- 

4  tended  for  the  advantage  or  protection  of  anj^  obligor;  or 

5  (f )  A  term  in  a  draft  providing  that  the  payee  by  indorsing 

6  or  cashing  it  acknowledges  full  satisfaction  of  an  obligation  of 

7  the  drawer ;  or 

8  (g)   A  statement  in  a  draft  drawn  in  a  set  of  parts  (Section 

9  13801)  to  the  effect  that  the  order  is  effective  only  if  no  other 

10  part  has  been  honored. 

11  (2)   Nothing  in  this  section  shall  validate  any  term  which  is 

12  otherwise  illegal. 

13  13113.     Seal.     An  instrument  otlierwise  negotiable  is  within 

14  this  chapter  even  though  it  is  under  a  seal. 

15  13114.     Date,  Antedating,  Postdating.     (1)   The  negotiabil- 

16  ity  of  an  instrument  is  not  aff'ected  by  the  fact  that  it  is  un- 

17  date,  antedated  or  posdated. 

18  (2)   Where  an  instrument  is  antedated  or  postdated  the  time 
39  when  it  is  payable  is  determined  by  the  stated  date  if  the  in- 

20  strument  is  payable  on  demand  or  at  a  fixed  period  after  date. 

21  (3)  Where  the  instrument  or  any  signature  thereon  is  dated, 

22  the  date  is  presumed  to  be  correct. 

23  13115.     Incomplete  Instruments.      (1)   When  a  paper  whose 

24  contents  at  the  time  of  signing  show  that  it  is  intended  to 

25  become  an  instrument  is  signed  while  still  incomplete  in  any 

26  necessary  respect  it  cannot  be  enforced  until  completed,  but 

27  when  it  is  completed  in  accordance  with  authority  given  it  is 

28  effective  as  completed. 

29  (2)   If  the  completion  is  unauthorized  the  rules  as  to  mate- 

30  rial  alteration  apply  (Section  13407),  even  though  the  pajier 

31  was  not  delivered  by  the  maker  or  drawer ;  but  the  burden  of 

32  establishing  that  any  completion  is  unauthorized   is  on  the 

33  party  so  asserting. 

34  13116.     Instruments  Payable  to  Two  or  ]\Iore  Persons.     An 

35  instrument  payable  to  the  order  of  two  or  more  persons 

36  (a)   If  in  the  alterantive  is  payable  to  any  one  of  them  and 

37  uiaj'  be  negotiated,  discharged  or  enforced  by  any  of  them  who 

38  has  possession  of  it ; 

39  (b)   If  not  in  the  alternative  is  payable  to  all  of  them  and 

40  may  be  negotiated,  discharged  or  enforced  only  by  all  of  them. 

41  13117.     Instruments  Payable  With  Words  of  Description. 

42  An  instrument  made  payable  to  a  named  person  with  the  addi- 

43  tion  of  words  describing  him 

44  (a)   As  agent  or  officer  of  a  specified  person  is  payable  to 

45  his  principal  but  the  agent  or  officer  may  act  as  if  he  were 

46  the  holder ; 

47  (b)   As  any  other  fiduciary  for  a  specified  person  or  purpose 

48  is  payable  to  the  payee  and  may  be  negotiated,  discharged  or 

49  enforced  by  him  ; 

50  (c)    In  any  other  manner  is  payabk^  to  the  payee  uncondi- 

51  tionally  and  the  a(hliti<»nal   words  are  without  effect  on  sub- 

52  sequent  parties. 
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1  13118.     Ambiguous  Terms  and  Rules  of  Construction.    The 

2  following  rules  apply  to  every  instrument: 

3  (a)   Where  there  is  doubt  whether  the  instrument  is  a  draft 

4  or  a  note  the  holder  may  treat  it  as  either.  A  draft  drawn  on 

5  the  drawer  is  effective  as  a  note. 

6  (b)   Handwritten   terms   control   typewritten   and   printed 

7  terms,  and  typewritten  control  printed. 

8  (c)   Words  control  figures  except  that  if  the  words  are  am- 

9  biguous  figures  control. 

10  (d)   Unless  otherwise  specified  a  provision  for  interest  means 

11  interest  at  the  judgment  rate  at  the  place  of  payment  from  the 

12  date  of  the  instrument,  or  if  it  is  undated  from  the  date  of 

13  issue. 

14  (e)   Unless  the  instrument  otherwise  specifies  two  or  more 

15  persons  who  sign  as  maker,  acceptor  or  drawer  or  indorser  and 

16  as  a  part  of  the  same  transaction  are  jointly  and  severally 

17  liable  even  though  the  instrument  contains  such  words  as  "I 

18  promise  to  pay." 

19  (f)   Unless  otherwise  specified  consent  to  extension  author- 

20  izes  a  single  extension  for  not  longer  than  the  original  period.- 

21  A  consent  to  extension,  expressed  in  the  instrument,  is  binding 

22  on  secondary  parties  and  accommodation  makers.   A  holder 

23  may  not  exercise  his  option  to  extend  an  instrument  over  the 

24  objection  of  a  maker  or  acceptor  or  other  party  who  in  accord- 

25  ance  with  Section  13604  tenders  full  payment  when  the  instru- 

26  ment  is  due. 

27  13119.     Other  Writings  Affecting  Instrument.     (1)  As  be- 

28  tween  the  obligor  and  his  immediate  obligee  or  any  transferee 

29  the  terms  of  an  instrument  may  be  modified  or  affected  by  any 

30  other  written  agreement  executed  as  a  part  of  the  same  trans- 

31  action,  except  that  a  holder  in  due  course  is  not  affected  by 

32  any  limitation  of  his  rights  arising  out  of  the  separate  written 

33  agreement  if  he  had  no  notice  of  the  limitation  when  he  took 

34  the  instrument. 

35  (2)   A  separate  agreement  does  not  affect  the  negotiability 

36  of  an  instrument. 

37  13120.     Instruments   "Payable    Through"   Bank.     An   in- 

38  strument  which  states  that  it  is  "payable  through"  a  bank 

39  or  the  like  designates  that  bank  as  a  collecting  bank  to  make 

40  presentment  but  does  not  of  itself  authorize  the  bank  to  pay 

41  the  instrument. 

42  13121.     Instruments  Payable  at  Bank.     A  note  or  accept- 

43  ance  which  states  that  it  is  payable  at  a  bank  is  not  of  itself  an 

44  order  or  authorization  to  the  bank  to  pay  it. 

45  13122.     Accrual  of  Cause  of  Action.     (1)   A  cause  of  action 

46  against  a  maker  or  an  acceptor  accrues. 

47  (a)   In  the  case  of  a  time  instrument  on  the  day  after  ma- 

48  turity ; 

49  (b)   In  the  case  of  a  demand  instrument  upon  its  date  or, 

50  if  no  date  is  stated,  on  the  date  of  issue. 

51  (2)   A  cause  of  action  against  the  obligor  of  a  demand  or 

52  time  certificate  of  deposit  accrues  upon  demand,  but  demand 
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1  on  a  time  certificate  may  not  be  made  until  on  or  after  the 

2  date  of  maturity. 

3  (3)   A  cause  of  action  against  a  drawer  of  a  draft  or  an  in- 

4  dorser  of  any  instrument  accrues  upon  demand  following  dis- 

5  honor  of  the  instrument.  Notice  of  dishonor  is  a  demand. 

6  (4)   Unless  an  instrument  provides  otherwise,  interest  runs 

7  at  the  rate  provided  by  law  for  a  judgment 

8  (a)   In  the  case  of  a  maker  of  a  demand  note,  from  the  date 

9  of  demand; 

10  (b)   In  all  other  cases  from  the  date  of  accrual  of  the  cause 

11  of  action. 
12 

13  Article  2.     Transfer  and  Negotiation 
14 

15  13201.     Transfer:  Right  to  Indorsement.     (1)   Transfer  of 

16  an  instrument  vests  in  the  transferee  such  rights  as  the  trans- 

17  feror  has  therein,  except  that  a  transferee  who  has  himself 

18  been  a  party  to  any  fraud  or  illegality  affecting  the  instrument 

19  or  who  as  a  prior  holder  had  notice  of  a  defense  or  claim 

20  against  it  cannot  improve  his  position  by  taking  from  a  later 

21  holder  in  due  course. 

22  (2)   A  transfer  of  a  security  interest  in  an  instrument  vests 

23  the  foregoing  rights  in  the  transferee  to  the  extent  of  the  in- 

24  terest  transferred. 

25  (3)   Unless  otherwise  agreed  any  transfer  for  value  of  an 

26  instrument  not  then  payable  to  bearer  gives  the  transferee  the 

27  specifically  enforceable  right  to  have  the  unqualified  indorse- 

28  ment  of  the  transferor.  Negotiation  takes  effect  only  when  the 

29  indorsement  is  made  and  until  that  time  there  is  no  presump- 

30  tion  that  the  transferee  is  the  owner. 

31  13202.     Negotiation.     (1)   Negotiation  is  the  transfer  of  an 

32  instrument  in  such  form  that  the  transferee  becomes  a  holder. 

33  If  the  instrument  is  payable  to  order  it  is  negotiated  by  deliv- 

34  ery  with  any  necessary  indorsement ;  if  payable  to  bearer  it  is 

35  negotiated  by  delivery. 

36  (2)  An  indorsement  must  be  written  by  or  on  behalf  of  the 

37  holder  and  on  the  instrument  or  on  a  paper  so  firmly  affixed 

38  thereto  as  to  become  a  part  thereof. 

39  (3)   An  indorsement  is  effective  for  negotiation  only  when  it 

40  conveys  the  entire  instrument  or  any  unpaid  residue.   If  it 

41  purports  to  be  of  less  it  operates  only  as  a  partial  assignment. 

42  (4)   Words  of  assignment,  condition,  waiver,  guaranty,  limi- 

43  tation  or  disclaimer  of  liability  and  llie  like  accompanying  an 

44  indorsement  do  not  affect  its  character  as  an  indorsement. 

45  13203.     Wrong  or  Misspelled  Name.     Where  an  instrument 

46  is  made  payable  to  a  person  under  a  misspelled  name  or  one 

47  other  tlian  his  own  he  may  indor.se  in  that  name  or  his  own  or 

48  both  ;  but  signature  in  both  names  may  be  required  by  a  person 

49  paying  or  giving  value  for  the  instrument. 

50  33204.     Special   Indorsement;   P>lank   Indorsement.      (1)   A 

51  special  indorsement  specifies  the  person  to  whom  or  to  whose 
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1  order  it  makes  the  instrument  payable.  Any  instrument  spe- 

2  cially  indorsed  becomes  payable  to  the  order  of  the  special 

3  indorsee  and  may  be  further  negotiated  only  by  his  indorse- 

4  ment. 

5  (2)   An  indorsement  in  blank  specifies  no  particular  indorsee 

6  and  may  consist  of  a  mere  signature.  An  instrument  payable  to 

7  order  and  indorsed  in  blank  becomes  payable  to  bearer  and 

8  may  be  negotiated  by  delivery  alone  until  specially  indorsed. 

9  (3)   The  holder  may  convert  a  blank  indorsement  into  a  spe- 

10  cial  indorsement  by  writing  over  the  signature  of  the  indorser 

11  in  blank  any  contract  consistent  with  the  character  of  the 

12  indorsement. 

13  13205.     Restrictive   Indorsements.     An  indorsement   is  re- 

14  strictive  which  either 

15  (a)   Is  conditional;  or 

16  (b)  Purports  to  prohibit  further  transfer  of  the   instru- 

17  ment ;  or 

18  (c)   Includes  the  words   "for  collection,"   "for  deposit," 

19  ''pay  any  bank,"  or  like  terms  signifying  a  purpose  of  deposit 

20  or  collection ;  or 

21  (d)   Otherwise  states  that  it  is  for  the  benefit  or  use  of  the 

22  indorser  or  of  another  person. 

23  13206.     Effect  of  Restrictive  Indorsement.     (1)  No  restric- 

24  tive  indorsement  prevents  further  transfer  or  negotiation  of 

25  the  instrument. 

26  (2)   An  intermediary  bank,  or  a  payor  bank  which  is  not  the 

27  depositary  bank,  is  neither  given  notice  nor  otherwise  affected 

28  by  a  restrictive  indorsement  of  any  person  except  the  bank's 

29  immediate  transferor  or  the  person  presenting  for  payment. 

30  (3)   Except  for  an  intermediary  bank,  any  transferee  under 

31  an  indorsement  which  is  conditional  or  includes  the  words  ' '  for 

32  collection,"  "for  deposit,"  "pay  any  bank,"  or  like  terms 

33  (paragraphs  (a)  and  (c)  of  Section  13205)  must  pay  or  apply 

34  any  value  given  by  him  for  or  on  the  security  of  the  instru- 

35  ment  consistently  with  the  indorsement  and  to  the  extent  that 

36  he  does  so  he  becomes  a  holder  for  value.  In  addition  such 

37  transferee  is  a  holder  in  due  course  if  he  otherwise  complies 

38  with  the  requirements  of  Section  13302  on  what  constitutes  a 

39  holder  in  due  course. 

40  (4)   The  first  taker  under  an  indorsement  for  the  benefit  of 

41  the  indorser  or  another  person    (paragraph    (d)    of  Section 

42  13205)  must  pay  or  apply  any  value  given  by  him  for  or  on 

43  the  security  of  the  instrument  consistently  with  the  indorse- 

44  ment  and  to  the  extent  that  he  does  so  he  becomes  a  holder  for 

45  value.  In  addition  such  taker  is  a  holder  in  due  course  if  he 

46  otherwise  complies  with  the  requirements  of  Section  13302  on 

47  what  constitutes  a  holder  in  due  course.  A  later  holder  for 

48  value  is  neither  given  notice  nor  otherwise  affected  by  such 

49  restrictive  indorsement  unless  he  has  knowledge  that  a  fiduci- 

50  ary  or  other  person  has  negotiated  the  instrument  in  any  trans- 

51  action  for  his  own  benefit  or  otherwise  in  breach  of  duty  (sub- 

52  division  (2)  of  Section  13304). 

7—1,-3023  (  193  ) 
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1  13207.     Negotiation    Effective    Although    It    May   Be   Re- 

2  sciiided.     (1)  Negotiation  is  etrective  to  transfer  the  instru- 

3  nient  although  the  negotiation  is 

4  (a)   Made  by  an  infant,  a  corporation  exceeding  its  powers, 

5  or  anj'  other  person  without  capacity ;  or 

6  (b)   Obtained  by  fraud,  duress  or  mistake  of  any  kind  ;  or 

7  (c)  Part  of  an  illegal  transaction  ;  or 

8  (d)   Made  in  breach  of  duty. 

9  (2)   Except  as  against  a  subsequent  holder  in  due  course 

10  such  negotiation  is  in  an  appropriate  case  subject  to  rescission, 

11  the  declaration  of  a  constructive  trust  or  any  other  remedy 

12  permitted  by  law. 

13  13208.     Reacquisition.     Where  an  instrument  is  returned  to 

14  or  reacquired  by  a  prior  party  he  may  cancel  any  indorsement 

15  which  is  not  necessary  to  his  title  and  reissue  or  further  nego- 

16  tiate  the  instrument,  but  any  intervening  party  is  discharged 

17  as  against  the  reacquiring  party  and  subsequent  holders  not  in 

18  due  course  and  if  his  indorsement  has  been  canceled  is  dis- 

19  charged  as  against  subsequent  holders  in  due  course  as  well. 

20 

21  Article  3.     Rights  of  a  Holder 

22 

23  13301.     Rights  of  a  Holder.     The  holder  of  an  instrument 

24  whether  or  not  he  is  the  owner  may  transfer  or  negotiate  it 

25  and,  except  as  otherwise  provided  in  Section  13603  on  payment 

26  or  satisfaction,  discharge  it  or  enforce  payment  in  his  own 

27  name. 

28  13302.     Holder  in  Due  Course.     (1)   A  holder  in  due  course 

29  is  a  holder  who  takes  the  instrument 

30  (a)   For  value;  and 

31  (b)   In  good  faith ;  and 

32  (c)  Without  notice  that  it  is  overdue  or  has  been  dishonored 

33  or  of  any  defense  against  or  claim  to  it  on  the  part  of  any 

34  person. 

35  (2)   A  payee  may  be  a  liolder  in  due  course. 

36  (3)   A  holder  does  not  become  a  holder  in  due  course  of  an 

37  instrument : 

38  (a)  By  purchase  of  it  at  judicial  sale  or  by  taking  it  under 

39  legal  process ;  or 

40  (b)   By  acquiring  it  in  taking  over  an  estate ;  or 

41  (c)   By  purchasing  it  as  part  of  a  bulk  transaction  not  in 

42  regular  course  of  business  of  the  transferor. 

43  (4)   A  purcliaser  of  a  limited  intci'cst  can  bo  a  holder  in  due 

44  course  only  to  the  extent  of  the  interest  purchased. 

45  13303.     Taking  for  Value.     A  holder  takes  the  instrument 

46  for  value 

47  (a)   To  the  extent  that  the  agreed  consideration  has  been 

48  performed  or  that  he  acquires  a  security  interest  in  or  a  lien 

49  on  the  instrument  otherwise  tlian  by  legal  process;  or 

50  (b)   When  he  takes  the  instrument  in  ]iayment  of  or  as  secu- 

51  rit.y  for  an  antecedent  claim  against  any  person  wliether  or  not 

52  the  claim  is  due ;  or 
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1  (c)  When  he  gives  a  negotiable  instrument  for  it  or  makes 

2  an  irrevocable  commitment  to  a  third  person. 

3  13304.     Notice  to  Purchaser.     (1)   The  purchaser  has  notice 

4  of  a  claim  or  defense  if 

5  (a)   The  instrument  is  so  incomplete,  bears  such  visible  evi- 

6  dence  of  forgery  or  alteration,  or  is  otherwise  so  irregular  as 

7  to  call  into  question  its  validity,  terms  or  ownership  or  to 

8  create  an  ambiguity  as  to  the  party  to  pay ;  or 

9  (b)   The  purchaser  has  notice  that  the  obligation  of  any 

10  party  is  voidable  in  whole  or  in  part,  or  that  all  parties  have 

11  been  discharged. 

12  (2)   The  purchaser  has  notice  of  a  claim  against  the  instru- 

13  ment  when  he  has  knowledge  that  a  fiduciary  has  negotiated 

14  the  instrument  in  payment  of  or  as  security  for  his  own  debt 

15  or  in  any  transaction  for  his  own  benefit  or  otherv/ise  in  breach 
1(3  of  duty. 

17  (3)   The  purchaser  has  notice  that  an  instrument  is  overdue 

18  if  he  has  reason  to  know 

19  (a)   That  any  part  of  the  principal  amount  is  overdue  or 

20  that  there  is  an  uncured  default  in  payment  of  another  in- 

21  strument  of  the  same  series ;  or 

22  (b)   That  acceleration  of  the  instrument  has  been  made;  or 

23  (c)   That  he  is  taking  a  demand  instrument  after  demand 

24  has  been  made  or  more  than  a  reasonable  length  of  time  after 

25  its  issue.  A  reasonable  time  for  a  check  drawn  and  payable 

26  within  the  states  and  territories  of  the  United  States  and  the 

27  District  of  Columbia  is  presumed  to  be  30  days. 

28  (4)   Knowledge  of  the  following  facts  does  not  of  itself  give 

29  the  purchaser  notice  of  a  defense  or  claim 

30  (a)   That  the  instrument  is  antedated  or  postdated ; 

31  (b)   That  it  was  issued  or  negotiated  in  return  for  an  execu- 

32  tory  promise  or  accompanied  by  a  separate  agreement,  unless 

33  the  purchaser  has  notice  that  a  defense  or  claim  has  arisen 

34  from  the  terms  thereof ; 

35  (c)   That  any  party  has  signed  for  accommodation ; 

36  (d)   That  an  incomplete  instrument  has  been  completed,  un- 

37  less  the  purchaser  has  notice  of  any  improper  completion ; 

38  (e)   That  any  person  negotiating  the  instrument  is  or  was  a 

39  fiduciary ; 

40  (f)   That  there  has  been  default  in  payment  of  interest  on 

41  the  instrument  or  in  payment  of  any  other  instrument,  except 

42  one  of  the  same  series. 

43  (5)   The  filing  or  recording  of  a  document  does  not  of  itself 

44  constitute  notice  within  the  provisions  of  this  chapter  to  a  per- 

45  son  who  would  otherwise  be  a  holder  in  due  course. 

46  (6)   To  be  eiifective  notice  must  be  received  at  such  time  and 

47  in  such  manner  as  to  give  a  reasonable  opportunity  to  act  on  it. 

48  13305.     Rights  of  a  Holder  in  Due  Course.     To  the  extent 

49  that  a  holder  is  a  holder  in  due  course  he  takes  the  instrument 

50  free  from 

51  (1)  All  claims  to  it  on  the  part  of  any  person ;  and 
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1  (2)   All  defenses  of  any  party  to  the  instrument  with  whom 

2  the  holder  has  not  dealt  except 

3  (a)   Infancy,  to  the  extent  that  it  is  a  defense  to  a  simple 

4  contract;  and 

5  (b)   Such  other  incapacity,  or  duress,  or  illegality  of  the 

6  transaction,  as  renders  the  obligation  of  the  party  a  nullity; 

7  and 

8  (c)   Such   misrepresentation   as  has  induced   the   party   to 

9  sign  the  instrument  with  neither  knowledge  nor  reasonable 

10  opportunity  to  obtain  knowledge  of  its  character  or  its  essential 

11  terms ;  and 

12  (d)   Discharge  in  insolvency  proceedings ;  and 

13  (e)  Any  other  discharge  of  which  the  holder  has  notice 

14  when  he  takes  the  instrument. 

15  13306.     Rights  of  One  Not  Holder  in  Due  Course.     Unless 

16  he  has  the  rights  of  a  holder  in  due  course  any  person  takes 

17  the  instrument  subject  to 

18  (a)  All  valid  claims  to  it  on  the  part  of  any  person;  and 

19  (b)  All  defenses  of  any  party  which  would  be  available  in 

20  an  action  on  a  simple  contract;  and 

21  (c)   The  defenses  of  want  or  failure  of  consideration,  non- 
22  performance  of  any  condition  precedent,  nondelivery,  or  de- 

23  livery  for  a  special  purpose  (Section  13408)  ;  and 

24  (d)   The  defense  that  he  or  a  person  through  whom  he  holds 

25  the  instrument  accjuired  it  by  theft  or  that  payment  or  satis- 

26  faction  to  such  holder  would  be  inconsistent  with  the  terms  of 

27  a  restrictive  indorsement.  The  claim  of  any  third  person  to 

28  the  instrument  is  not  otherwise  available  as  a  defense  to  any 

29  party  liable  thereon  unless  the  third  person  himself  defends 

30  the  action  for  such  party. 

31  13307.     Burden  of  Establishing  Signatures,  Defenses  and 

32  Due  Course.     (1)  Unless  specifically  denied  in  the  pleadings 

33  each  signature  on  an  instrument  is  admitted.  When  the  effec- 

34  tiveness  of  a  signature  is  put  in  issue 

35  (a)   The  burden  of  establishing  it  is  on  the  party  claiming 

36  under  the  signature ;  but 

37  (b)   The  signature  is  presumed  to  be  genuine  or  authorized 

38  except  where  the  action  is  to  enforce  the  obligation  of  a  pur- 

39  ported  signer   who   has   died   or   become   incompetent  before 

40  proof  is  required. 

41  (2)  When  signatures  are  admitted  or  established,  produc- 

42  tion  of  the  instrument  entitles  a  holder  to  recover  on  it  unless 

43  the  defendant  establishes  a  defense. 

44  (3)   After  it  is  shown  that  a  defense  exists  a  person  claiming 

45  the  rights  of  a  holder  in  due  course  has  the  burden  of  establish- 

46  ing  that  he  or  some  per.son  under  whom  he  claims  is  in  all  re- 

47  spects  a  holder  in  due  course. 

48 

49  Article  4.     Ijiability  of  Parties 

50 

51  13401.     Signature.     (1)  No  person  is  liable  on  an  instru- 

52  meut  unless  his  signature  appears  thereon. 
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1  (2)  A  signature  is  made  by  use  of  any  name,  including  any 

2  trade  or  assumed  name,  upon  an  instrument,  or  by  any  word 

3  or  mark  used  in  lieu  of  a  written  signature. 

4  13402.     Signature  in  Ambiguous  Capacity.     Unless  the  in- 

5  strument  clearly  indicates  that  a  signature  is  made  in  some 

6  other  capacity  it  is  an  indorsement. 

7  13403.     Signature  by  Authorized   Representative.     (1)    A 

8  signature  may  be  made  by  an  agent  or  other  representative, 

9  and  his  authority  to  make  it  may  be  established  as  in  other 

10  cases  of  representation.  No  particular  form  of  appointment  is 

11  necessary  to  establish  such  authority. 

12  (2)  An  authorized  representative  who  signs  his  own  name 

13  to  an  instrument 

14  (a)   Is  personally  obligated  if  the  instrument  neither  names 
25  the    person   represented   nor    shows   that   the    representative 

16  signed  in  a  representative  capacity; 

17  (b)  Except  as  otherwise  established  between  the  immediate 

18  parties,  is  personally  obligated  if  the  instrument  names  the 

19  person  represented  but  does  not  show  that  the  representative 

20  signed  in  a  representative  capacity,  or  if  the  instrument  does 

21  not  name  the  person  represented  but  does  show  that  the  repre- 

22  sentative  signed  in  a  representative  capacity. 

23  (3)   Except  as  otherwise  established  the  name  of  an  organi- 

24  zation  preceded  or  followed  by  the  name  and  office  of  an 

25  authorized  individual  is  a  signature  made  in  a  representative 

26  capacity. 

27  13404.     Unauthorized   Signatures.     (1)    Any  unauthorized 

28  signature  is  wholly  inoperative  as  that  of  the  person  whose 

29  name  is  signed  unless  he  ratifies  it  or  is  precluded  from  deny- 

30  ing  it;  but  it  operates  as  the  signature  of  the  unauthorized 

31  signer  in  favor  of  any  person  who  in  good  faith  pays  the 

32  instrument  or  takes  it  for  value. 

33  (2)  Any  unauthorized  signature  may  be  ratified  for  all  pur- 

34  poses  of  this  chapter.  Such  ratification  does  not  of  itself  affect 

35  any  rights  of  the  person  ratifying  against  the  actual  signer. 

36  13405.     Impostors;  Signature  in  Name  of  Payee.     (1)  An 

37  indorsement  by  any  person  in  the  name  of  a  named  payee  is 

38  effective  if 

39  (a)   An  impostor  by  use  of  the  mails  or  otherwise  has  in- 

40  duced  the  maker  or  drawer  to  issue  the  instrument  to  him  or 

41  his  confederate  in  the  name  of  the  payee;  or 

42  (b)   A  person  signing  as  or  on  behalf  of  a  maker  or  drawer 

43  intends  the  payee  to  have  no  interest  in  the  instrument;  or 

44  (c)  An  agent  or  employee  of  the  maker  or  drawer  has  sup- 

45  plied  him  with  the  name  of  the  payee  intending  the  latter  to 

46  have  no  such  interest. 

47  (2)  Nothing  in  this  section  shall  affect  the  criminal  or  civil 

48  liability  of  the  person  so  indorsing. 

49  13406.     Negligence  Contributing  to  Alteration  or  Unauthor- 

50  ized  Signature.  Any  person  who  by  his  negligence  substan- 

51  tially  contributes  to  a  material  alteration  of  the  instrument  or 

52  to  the  making  of  an  unauthorized  signature  is  precluded  from 
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1  asserting  the  alteration  or  laek  of  authority  against  a  holder 

2  in  due  course  or  against  a  draAvee  or  other  payor  who  pays  the 

3  instrument  in  good  faith  and  in  accordance  with  the  reason- 

4  able  commercial  standards  of  the  drawee's  or  payor's  business. 

5  13407.     Alteration.     (1)     Any  alteration  of  an  instrument 

6  is  material  which  changes  the  contract  of  any  party  thereto 

7  in  any  respect,  including  any  such  change  in 

8  (a)   The  number  or  relations  of  the  parties;  or 

9  (b)   An  incomplete  instrument,  by  completing  it  otherwise 

10  than  as  authorized ;  or 

11  (c)   The  writing  as  signed,  by  adding  to  it  or  by  removing 

12  any  part  of  it. 

13  (2)   As  against  any  person  other  than  a  subsequent  holder 

14  iu  due  course 

15  (a)   Alteration  by  the  holder  which  is  both  fraudulent  and 

16  material    discharges    any    party    whose    contract    is    thereby 

17  changed  unless  that  party  assents  or  is  precluded  from  assert- 

18  ing  the  defense; 

19  (b)  No  other  alteration  discharges  any  party  and  the  in- 

20  strument  may  be  enforced  according  to  its  original  tenor,  or 

21  as  to  incomplete  instruments  according  to  the  authority  given. 

22  (3)   A  subsequent  holder  in  due  course  may  in  all  cases  en- 

23  force  the  instrument  according  to  its  original  tenor,  and  when 

24  an  incomplete  instrument  has  been  completed,  he  may  enforce 

25  it  as  completed. 

26  13408.     Consideration.     Want  or  failure  of  consideration  is 

27  a  defense  as  against  any  pei-son  not  having  the  rights  of  a 

28  holder  in  due  course  (Section  13305),  except  that  no  consid- 

29  eration  is  necessary  for  an  instrument  or  obligation  thereon 

30  given  in  payment  of  or  as  security  for  an  antecedent  obliga- 

31  tion  of  any  kind.  Nothing  in  this  section  shall  be  taken  to 

32  displace  any  statute  outside  this  division  under  which  a  prom- 

33  ise  is  enforceable  notwithstanding  lack  or  failure  of  considera- 

34  tion.  Partial  failure  of  consideration  is  a  defense  pro  tanto 

35  whether  or  not   the  failure  is  an   ascertained   or  liquidated 

36  amount. 

37  13409.     Draft  Not  an  Assignment.     (1)   A  check  or  other 

38  draft  does  not  of  itself  operate  as  an  assignment  of  any  funds 

39  in  the  hands  of  the  drawee  available  for  its  payment,  and  the 

40  drawee  is  not  liable  on  the  instrument  until  he  accepts  it. 

41  (2)     Nothing  in  this  section  shall  affect  any  liability  in  con- 

42  tract,  tort  or  otherwise  arising  from  any  letter  of  credit  or 

43  other  obligation  or  representation  Avhich  is  not  an  acceptance. 

44  13410.     Definition  and  Operation  of  Acceptance.     (1)   Ae- 

45  ceptance  is  the  drawee's  signed  engagement  to  honor  the  draft 

46  as  presented.  It  must  be  written  on  the  draft,  and  may  eonsisst 

47  of  his  signature  alone.  It  becomes  operative  Avhen  completed 

48  by  delivery  or  notification. 

49  (2)   A  draft  may  bo  accejitcd  although  it  has  not  been  signed 

50  b.v  the  drawer  or  is  otherwise  incomplete  or  is  overdue  or  has 

51  been  dislionered. 
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1  (3)  Where  the  draft  is  payable  at  a  fixed  period  after  sight 

2  and  the  acceptor  fails  to  date  his  acceptance  the  holder  may 

3  complete  it  by  supplying  a  date  in  good  faith. 

4  13411.     Certification   of   a   Check.     (1)   Certification   of   a 

5  cheek  is  acceptance.  "Where  a  holder  procures  certification  the 

6  drawer  and  all  prior  indorsers  are  discharged. 

7  (2)  Unless  otherwise  agreed  a  bank  has  no  obligation  to 

8  certify  a  check. 

9  (3)   A  bank  may  certify  a  check  before  returning  it  for  lack 

10  of  proper  indorsement.  If  it  does  so  the  drawer  is  discharged. 

11  13412.     Acceptance  Varying  Draft.     (1)  Where  the 

12  drawee's  proffered  acceptance  in  any  manner  varies  the  draft 

13  as  presented  the  holder  may  refuse  the  acceptance  and  treat 

14  the  draft  as  dishonored  in  which  case  the  drawee  is  entitled 

15  to  have  his  acceptance  canceled. 

16  (2)   The  terms  of  the  draft  are  not  varied  by  an  acceptance 

17  to  pay  at  any  particular  bank  or  place  in  the  continental 

18  United  States,  unless  the  acceptance  states  that  the  draft  is 

19  to  be  paid  only  at  such  bank  or  place. 

20  (3)  Where  the  holder  assents  to  an  acceptance  A^arying  the 

21  terms  of  the  draft  each  drawer  and  indorser  who  does  not 

22  affirmatively  assent  is  discharged. 

23  13413.     Contract  of  Maker,  DraAver  and  Acceptor.     (1)   The 

24  maker  or  acceptor  engages  that  he*  will  pay  the  instrument 

25  according  to  its  tenor  at  the  time  of  his  engagement  or  as  com- 

26  pleted  pursuant  to  Section  13115  on  incomplete  instruments. 

27  (2)   The  drawer  engages  that  upon  dishonor  of  the  draft  and 

28  any  necessary  notice  of  dishonor  or  protest  he  will  pay  the 

29  amount  of  the  draft  to  the  holder  or  to  any  indorser  who  takes 

30  it  up.  The  drawer  may  disclaim  this  liability  by  drawing  Avith- 

31  out  resource. 

32  (3)  By  making,  drawing  or  accepting  the  party  admits  as 

33  against  all  subsequent  parties  including  the  drawee  the  exist- 

34  ance  of  the  payee  and  his  then  capacity  to  indorse. 

35  13414.     Contract  of  Indorser ;  Order  of  Liability.     (1)  Un- 

36  less  the  indorsement  otherwise  specifies  (as  by  such  AA'ords  as 

37  "without  resource")    every  indorser  engages  that  upon  dis- 

38  honor  and  any  necessary  notice  of  dishonor  and  protest  he 

39  will  pay  the  instrument  according  to  its  tenor  at  the  time  of 

40  his  indorsement  to  the  holder  or  to  any  subsequent  indorser 

41  who  takes  it  up,  even  though  the  indorser  who  takes  it  up  was 

42  not  obligated  to  do  so. 

43  (2)   Unless  they  otherwise  agree  indorsers  are  liable  to  one 

44  another  in  the  order  in  which  they  indorse,  AA'hich  is  presumed 

45  to  be  the  order  in  Avhich  their  signatures  appear  on  the  instru- 

46  ment. 

47  13415.     Contract  of  Accommodation  Party.     (1)   An  accom- 

48  modation  partA^  is  one  who  signs  the  instrument  in  any  capacity 

49  for  the  purpose  of  lending  his  name  to  another  party  to  it. 

50  (2)   When  the  instrument  has  been  taken  for  A^alue  before  it 

51  is  due  the  accommodation  party  is  liable  in  the  capacity  in 
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1  which  he  has  signed  even  though  the  taker  knows  of  the  ac- 

2  eommodation. 

3  (3)   As  against  a  holder  in  due  course  and  without  notice  of 

4  the  accommodation  oral  proof  of  the  accommodation  is  not  ad- 

5  missible  to  give  the  accommodation  party  the  benefit  of  dis- 

6  charges  dependent  on  his  character  as  such.  In  other  cases  the 

7  accommodation  character  may  be  shown  by  oral  proof. 

8  (4)   An  indorsement  which  shows  that  it  is  not  in  the  chain 

9  of  title  is  notice  of  its  accommodation  character. 

10  (5)  An  accommodation  party  is  not  liable  to  the  party  ac- 

11  commodated,  and  if  he  pays  the  instrument  has  a  right  of 

12  recourse  on  the  instrument  against  such  party. 

13  13416.     Contract    of    Guarantor.     (1)   "Pa^^nent    guaran- 

14  teed"  or  equivalent  words  added  to  a  signature  mean  that  the 

15  signer  engages  that  if  the  instrument  is  not  paid  when  due  he 

16  will  pay  it  according  to  its  tenor  without  resort  by  the  holder 

17  to  any  other  party. 

18  (2)   "Collection  guaranteed"  or  equivalent  words  added  to 

19  a  signature  mean  that  the  signer  engages  that  if  the  instru- 

20  ment  is  not  paid  when  due  he  will  pay  it  according  to  its  tenor, 

21  but  only  after  the  holder  has  reduced  his  claim  against  the 

22  maker  or  acceptor  to  judgment  and  execution  has  been  re- 

23  turned  unsatisfied,  or  after  the  maker  or  acceptor  has  become 

24  insolvent  or  it  is  otherwise  apparent  that  it  is  useless  to  proceed 

25  against  him. 

26  (3)  Words  of  guaranty  which  do  not  otherwise  specify  guar- 

27  antee  payment. 

28  (4)  No  words  of  guaranty  added  to  the  signature  of  a  sole 

29  maker  or  acceptor  affect  his  liability  on  the  instrument.  Such 

30  words  added  to  the  signature  of  one  of  two  or  more  makers  or 

31  acceptors  create  a  presumption  that  the  signature  is  for  the 

32  accommodation  of  the  others. 

33  (5)  When  words  of  guaranty  are  used  presentment,  notice 

34  of  dishonor  and  protest  are  not  necessary  to  charge  the  user. 

35  (6)   Any  guaranty  written  on  the  instrument  is  enforcible 

36  notwithstanding  any  statute  of  frauds. 

37  13417.     Warranties  on  Presentment  and  Transfer.     (1)   Any 

38  person  who   obtains  payment   or  acceptance   and   any  prior 

39  transferor  warrants  to  a  person  who  in  good  faith  pays  or 

40  accepts  that 

41  (a)   He  has  a  good  title  to  the  instrument  or  is  authorized 

42  to  obtain  payment  or  acceptance  on  behalf  of  one  who  has  a 

43  good  title ;  and 

44  (b)   He  has  no  knowledge  that  the  signature  of  the  maker  or 

45  drawer  is  unauthorized,  except  that  this  warranty  is  not  given 

46  by  a  holder  in  due  course  acting  in  good  faith 

47  (i)   To  a  maker  with  respect  to  the  maker's  own  signa- 

48  ture ;  or 

49  (ii)   To    a    drawer    Avith    respect    to    the    drawer's    own 

50  signature,  whether  or  not  the  drawer  is  also  the  drawee ;  or 
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1  (iii)   To  an  acceptor  of  a  draft  if  the  holder  in  due  course 

2  took  the  draft  after  the  acceptance  or  obtained  the  accept- 

3  ance  without  knowledge  that  the  drawer's  signature  was 

4  unauthorized ;  and 

5  (c)   The  instrument  has  not  been  materially  altered,  except 

6  that  this  warranty  is  not  given  by  a  holder  in  due  course  acting 

7  in  good  faith 

8  (i)   To  the  maker  of  a  note ;  or 

9  (ii)   To  the  drawer  of  a  draft  whether  or  not  the  drawer  is 

10  also  the  drawee ;  or 

11  (iii)   To  the  acceptor  of  a  draft  with  respect  to  an  altera- 

12  tion  made  prior  to  the  acceptance  if  the  holder  in  due  course 

13  took  the  draft  after  the  acceptance,  even  though  the  accept- 

14  ance  provided  "payable  as  originally  drawn"  or  equivalent 

15  terms ;  or 

16  (iv)   To  the  acceptor  of  a  draft  with  respect  to  an  altera- 

17  tion  made  after  the  acceptance. 

18  (2)   Any  person  who  transfers  an  instrument  and  receives 

19  consideration  warrants  to  his  transferee  and  if  the  transfer  is 

20  by  indorsement  to  any  subsequent  holder  who  takes  the  instru-' 

21  ment  in  good  faith  that 

22  (a)   He  has  a  good  title  to  the  instrument  or  is  authorized 

23  to  obtain  payment  or  acceptance  on  behalf  of  one  who  has  a 

24  good  title  and  the  transfer  is  otherwise  rightful ;  and 

25  (b)   All  signatures  are  genuine  or  authorized ;  and 

26  (c)   The  instrument  has  not  been  materially  altered ;  and 

27  (d)  No  defense  of  any  party  is  good  against  him;  and 

28  (e)   He  has  no  knowledge  of  any  insolvency  proceeding  in- 

29  stituted  with  respect  to  the  maker  or  acceptor  or  the  drawer  of 

30  an  unaccepted  instrument. 

31  (3)  By  transferring  "without  recourse"  the  transferor  lim- 

32  its  the  obligation  stated  in  subdivision  (2)  (d)  to  a  warranty 

33  that  he  has  no  knowledge  of  such  a  defense. 

34  (4)   A  selling  agent  or  broker  who  does  not  disclose  the  fact 

35  that  he  is  acting  only  as  such  gives  the  warranties  provided  in 

36  this  section,  but  if  he  makes  such  disclosure  warrants  only  his 

37  good  faith  and  authority. 

38  13418.     Finality  of  Payment  or  Acceptance.     Except  for 

39  recovery  of  bank  payments  as  provided  in  the  chapter  on  bank 

40  deposits  and  collections  (Chapter  4)  and  except  for  liability 

41  for  breach  of  warranty  on  presentment  under  the  preceding 

42  section,  payment  or  acceptance  of  any  instrument  is  final  in 

43  favor  of  a  holder  in  due  course,  or  a  person  who  has  in  good 

44  faith  changed  his  position  in  reliance  on  the  payment. 

45  13419.     Conversion  of  Instrument ;  Innocent  Representative. 

46  (1)  An  instrument  is  converted  when 

47  (a)   A  drawee  to  whom  it  is  delivered  for  acceptance  refuses 

48  to  return  it  on  demand ;  or 

49  (b)   Any  person  to  whom  it  is  delivered  for  payment  refuses 

50  on  demand  either  to  pay  or  to  return  it ;  or 

51  (c)   It  is  paid  on  a  forged  indorsement. 
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1  (2)   In  an  action  against  a  drawee  under  subdivision   (1) 

2  the  measure  of  the  drawee's  liability  is  the  face  amount  of  the 

3  instrument.  In  any  other  action  under  subdivision    (1)    the 

4  measure  of  liability  is  presumed  to  be  the  face  amount  of  the 

5  instrument. 

6  (3)   Subject  to  tlie  provisions  of  this  division  concerning 

7  restrictive  indorsements  a  representative,  including  a  deposi- 

8  tary  or  collecting  bank,  who  has  in  good  faith  and  in  accord- 

9  ance  with  the  reasonable  commercial  standards  applicable  to 

10  the  business  of  such  representative  dealt  with  an  instrument  or 

11  its  proceeds  on  behalf  of  one  who  was  not  the  true  owner  is  not 

12  liable  in  conversion  or  otherwise  to  the  true  owner  beyond  the 

13  amount  of  any  proceeds  remaining  in  his  hands. 

14  (4)   An  intermediary  bank  or  payor  bank  which  is  not  a  de- 

15  positary  bank  is  not  liable  in  conversion  solely  by  reason  of  the 

16  fact  that  proceeds  of  an  item  indorsed  restrictively  (Sections 

17  13205  and  13206)  are  not  paid  or  applied  consistently  with  the 

18  restrictive  indorsement  of  an  indorser  other  than  its  imemdiate 

19  transferor. 
20 

21  Article  5.  Presentment,  Notice  of  Dishonor  and  Protest 

22 

23  13501.     When  Presentment,  Notice  of  Dishonor,  and  Pro- 

24  test  Necessar}^  or  Permissible.     (1)   Unless  excused   (Section 

25  13511)  presentment  is  neccssar}-  to  charge  secondary  parties 

26  as  follows : 

27  (a)   Presentment  for  acceptance  is  necessary  to  charge  the 

28  drawer  and  indorsers  of  a  draft  where  the  draft  so  provides, 

29  or  is  payable  elsewhere  than  at  the  residence  or  place  of  busi- 

30  ness  of  the  drawee,  or  its  date  of  payment  depends  upon  such 

31  presentment.  The  holder  may  at  his  option  present  for  accept- 

32  ance  any  other  draft  payable  at  a  stated  date; 

33  (b)   Presentment  for  payment  is  necessary  to  charge  any 

34  indorser ; 

35  (c)   In  the  case  of  any  drawer,  the  acceptor  of  a  draft  pay- 

36  able  at  a  bank  or  the  maker  of  a  note  payable  at  a  bank,  pre- 

37  sentment  for  payment  is  necessary,  but  failure  to  make  pre- 

38  sentment  discharges  such  drawer,  acceptor  or  maker  onl}^  as 

39  stated  in  Section  13502(1)  (b). 

40  (2)  Unless  excused  (Section  13511) 

41  (a)  Notice  of  any  dishonor  is  necessary  to  charge  any  in- 

42  dorser ; 

43  (b)   In  the  case  of  any  drawer,  the  acceptor  of  a  draft  pay- 

44  able  at  a  bank  or  the  maker  of  a  note  payable  at  a  bank,  notice 

45  of  any  dishonor  is  necessary,  but  failure  to  give  such  notice 

46  discharges  such  drawer,  acceptor  or  maker  only  as  stated  in 

47  Section  13502(1)  (b). 

48  (3)   Unless   excused    (Section    13511)    protest   of   any   dis- 

49  honor  is  necessary  to  charge  the  drawer  and  indorsers  of  any 

50  draft  which  on  its  face  appears  to  be  drawn  or  payable  out- 

51  side  of  the  states  and  territories  of  the  United  States  and  the 
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1  District  of  Columbia.  The  holder  may  at  his  option  make  pro- 

2  test  of  any  dishonor  of  any  other  instrument  and  in  the  case 

3  of  a  foreign  draft  may  on  insolvency  of  the  acceptor  before 

4  maturity  make  protest  for  better  security. 

5  (4)  Notwithstanding  any  provision  of  this  section,  neither 

6  presentment  nor  notice  of  dishonor  nor  protest  is  necessary 

7  to  charge  an  indorser  who  has  indorsed  an  instrument  after 

8  maturity. 

9  13502.  Unexcused  Delay;  Discharge.  (1)  Where  without 
10  excuse  any  necessary  presentment  or  notice  of  dishonor  is  de- 
ll layed  beyond  the  time  when  it  is  due. 

12  (a)  Any  indorser  is  discharged ;  and 

13  (b)  Any  drawer  or  the  acceptor  of  a  draft  payable  at  a 

14  bank  or  the  maker  of  a  note  payable  at  a  bank  who  because 

15  the  drawee  or  payor  bank  becomes  insolvent  during  the  delay 

16  is  deprived  of  funds  maintained  with  the  drawee  or  payor 

17  bank  to  cover  the  instrument  may  discharge  his  liability  by 

18  written  assignment  to  the  holder  of  his  rights  against  the 

19  drawee  or  payor  bank  in  respect  of   such   funds,  but  such 

20  drawer,  acceptor  or  maker  is  not  otherwise  discharged. 

21  (2)  Where  without  excuse  a  necessary  protest  is  delayed 

22  beyond  the  time  when  it  is  due  any  drawer  or  indorser  is  dis- 

23  charged. 

24  13503.     Time  of  Presentment.     (1)  Unless  a  different  time 

25  is  expressed  in  the  instrument  the  time  for  any  presentment 

26  is  determined  as  follows : 

27  (a)  Where  an  instrument  is  payable  at  or  a  fixed  period 

28  after  a  stated  date  any  presentment  for  acceptance  must  be 

29  made  on  or  before  the  date  it  is  payable ; 

30  (b)  Where  an  instrument  is  payable  after  sight  it  must 

31  either  be  presented  for  acceptance  or  negotiated  within  a  rea- 

32  sonable  time  after  date  or  issue  whichever  is  later ; 

33  (c)  Where  an  instrument  shows  the  date  on  which  it  is  pay- 

34  able  presentment  for  payment  is  due  on  that  date ; 

35  (d)  Where  an  instrument  is  accelerated  presentment  for 

36  payment  is  due  within  a  reasonable  time  after  the  accelera- 

37  tion ; 

38  (e)  With  respect  to  the  liability  of  any  secondary  party 

39  presentment  for  acceptance  or  payment  of  any  other  instru- 

40  ment  is  due  within  a  reasonable  time  after  such  party  becomes 

41  liable  thereon. 

42  (2)   A  reasonable  time  for  presentment  is  determined  by 

43  the  nature  of  the  instrument,  any  usage  of  banking  or  trade 

44  and  the  facts  of  the  particular  case.  In  the  case  of  an  un- 

45  certified  check  which  is  drawn  and  payable  within  the  United 

46  States  and  which  is  not  a  draft  drawn  by  a  bank  the  following 

47  are  presumed  to  be  reasonable  periods  within  which  to  pre- 

48  sent  for  payment  or  to  initiate  bank  collection : 

49  (a)   With  respect  to  the  liability  of  the  drawer,  30  days 

50  after  date  or  issue  whichever  is  later ;  and 

51  (b)  With  respect  to  the  liability  of  an  indorser,  seven  days 

52  after  his  indorsement. 
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1  (3)  Where  any  presentment  is  due  on  a  day  which  is  not  a 

2  full  business  day  for  either  the  person  making  presentment  or 

3  the  party  to  pay  or  accept,  presentment  is  due  on  the  next 

4  following  day  which  is  a  full  business  day  for  both  parties. 

5  (4)   Presentment  to  be  sufficient  must  be  made  at  a  reason- 

6  able  hour,  and  if  at  a  bank  during  its  banking  day. 

7  13504,     How  Presentment  Made.     (1)   Presentment  is  a  de- 

8  mand   for   acceptance   or   payment    made    upon   the    maker, 

9  acceptor,  drawee  or  other  payor  by  or  on  behalf  of  the  holder. 

10  (2)   Presentment  may  be  made 

11  (a)  B}^  mail,  in  which  event  the  time  of  presentment  is 

12  determined  by  the  time  of  receipt  of  the  mail ;  or 

13  (b)   Through  a  clearinghouse ;  or 

14  (c)   At  the  place  of  acceptance  or  payment  specified  in  the 

15  instrument  or  if  there  be  none  at  the  place  of  business  or 

16  residence  of  the  party  to  accept  or  pay.  If  neither  the  party 

17  to  accept  or  pay  nor  anyone  authorized  to  act  for  him  is  pres- 

18  ent  or  accessible  at  such  place  presentment  is  excused. 

19  (3)   It  may  be  made 

20  (a)   To  any  one  of  tw^o  or  more  makers,  acceptors,  drawees 

21  or  other  payors ;  or 

22  (b)   To  any  person  who  has  authority  to  make  or  refuse  the 

23  acceptance  or  payment. 

24  (4)   A  draft  accepted  or  a  note  made  payable  at  a  bank  in 

25  the  continental  United  States  must  be  presented  at  such  bank. 

26  (5)   In  the  cases  described  in  Section  14210  presentment 

27  may  be  made  in  the  manner  and  with  the  result  stated  in  that 

28  section. 

29  13505.     Rights  of  Party  to  Whom  Presentment  Is  Made. 

30  (1)   The  party  to  whom  presentment  is  made  may  without  dis- 

31  honor  require 

32  (a)   Exhibition  of  the  instrument ;  and 

33  (b)   Reasonable  identification  of  the  person  making  present- 

34  ment  and  evidence  of  his  authority  to  make  it  if  made  for 

35  another ;  and 

36  (c)  That  the  instrument  be  produced  for  acceptance  or  pay- 

37  ment  at  a  place  specified  in  it,  or  if  there  be  none  at  any 

38  place  reasonable  in  the  circumstances ;  and 

39  (d)   A  signed  receipt  on  the  instrument  for  any  partial  or 

40  full  pa.yment  and  its  surrender  upon  full  pajTuent. 

41  (2)   Failure  to  comply  with  any  such  requirement  invali- 

42  dates  the  presentment  but  the  person  presenting  has  a  rea- 

43  sonable  time  in  which  to  comply  and  the  time  for  acceptance 

44  or  payment  runs  from  the  time  of  compliance. 

45  13506.     Time   Allowed   for   Acceptance   or   Payment.     (1) 

46  Acceptance  may  be  deferred  withont  dishonor  until  the  close 

47  of  the  next  business  day  following  presentment.  The  holder 

48  may  also  in  a  good  faith  effort  to  obtain  acceptance  and  with- 

49  out  either  dishonor  of  the  instrument  or  discharge  of  second- 

50  ary  parties  allow  postponement  of  acceptance  for  an  additional 

51  business  day. 
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1  (2)  Except  as  a  longer  time  is  allowed  in  the  case  of  docu- 

2  mentary  drafts  drawn  under  a  letter  of  credit,  and  unless  an 

3  earlier  time  is  agreed  to  by  the  party  to  pay,  payment  of  an  in- 

4  strument  may  be  deferred  without  dishonor  pending  reason- 

5  able  examination  to  determine  whether  it  is  properly  payable, 

6  but  payment  must  be  made  in  any  event  before  the  close  of 

7  business  on  the  day  of  presentment. 

8  13507.     Dishonor ;  Holder's  Right  of  Recourse ;  Term  Allow- 

9  ing  Re-presentment.     (1)  An  instrument  is  dishonored  when 

10  (a)   A  necessary  or  optional  presentment  is  duly  made  and 

11  due  acceptance  or  payment  is  refused  or  cannot  be  obtained 

12  within  the  prescribed  time  or  in  case  of  bank  collections  the 

13  instrument  is  seasonably  returned  by  the  midnight  deadline 

14  (Section  14301)  ;  or 

15  (b)   Presentment  is  excused  and  the  instrument  is  not  duly 

16  accepted  or  paid. 

17  (2)   Subject  to  any  necessary  notice  of  dishonor  and  protest, 

18  the  holder  has  upon  dishonor  an  immediate  right  of  recourse 

19  against  the  drawers  and  indorsers. 

20  (3)   Return  of  an  instrument  for  lack  of  proper  indorsement 

21  is  not  dishonor. 

22  (4)   A  term  in  a  draft  or  an  indorsement  thereof  allowing  a 

23  stated  time  for  re-presentment  in  the  event  of  any  dishonor  of 

24  the  draft  by  nonacceptance  if  a  time  draft  or  by  nonpayment 

25  if  a  sight  draft  gives  the  holder  as  against  any  secondary  party 

26  bound  by  the  term  an  option  to  waive  the  dishonor  without  af- 

27  fecting  the  liability  of  the  secondary  party  and  he  may  present 

28  again  up  to  the  end  of  the  stated  time. 

29  13508.     Notice  of  Dishonor.     (1)  Notice  of  dishonor  may  be 

30  given  to  any  person  who  may  be  liable  on  the  instrument  by  or 

31  on  behalf  of  the  holder  or  any  party  who  has  himself  received 

32  notice,  or  any  other  party  who  can  be  compelled  to  pay  the 

33  instrument.  In  addition  an  agent  or  bank  in  whose  hands  the 

34  instrument  is  dishonored  may  give  notice  to  his  principal  or 

35  customer  or  to  another  agent  or  bank  from  which  the  instru- 

36  ment  was  received. 

37  (2)   Any  necessary  notice  must  be  given  by  a  bank  before 

38  its  midnight  deadline  and  by  any  other  person  before  midnight 

39  of  the  third  business  day  after  dishonor  or  receipt  of  notice  of 

40  dishonor. 

41  (3)  Notice  may  be  given  in  any  reasonable  manner.  It  may 

42  be  oral  or  written  and  in  any  terms  which  identify  the  instru- 

43  ment  and  state  that  it  has  been  dishonored.  A  misdescription 

44  which  does  not  mislead  the  party  notified  does  not  vitiate  the 

45  notice.  Sending  the  instrument  bearing  a  stamp,  ticket  or  writ- 

46  ing  stating  that  acceptance  or  payment  has  been  refused  or 

47  sending  a  notice  of  debit  with  respect  to  the  instrument  is 

48  sufficient. 

49  (4)   Written  notice  is  given  when  sent  although  it  is  not  re- 

50  ceived. 

51  (5)  Notice  to  one  partner  is  notice  to  each  although  the 

52  firm  has  been  dissolved. 
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1  (6)   ^Yhen  any  party  is  in  insolvency  proceedings  instituted 

2  after  the  issue  of  the  instrument  notice  may  be  given  either  to 

3  the  party  or  to  the  representative  of  his  estate. 

4  (7)   When  any  party  is  dead  or  incompetent  notice  may  be 

5  sent  to  bis  last  known  address  or  given  to  his  personal  repre- 

6  sentative. 

7  (8)  Notice  operates  for  the  benefit  of  all  parties  who  have 

8  rights  on  the  instrument  against  the  party  notified. 

9  13509.     Protest :  Noting  for  Protest.     (1)  A  protest  is  a  cer- 

10  tificate  of  dishonor  made  under  the  hand  and  seal  of  a  United 

11  States  consul  or  vice  consul  or  a  notary  public  or  other  person 

12  authorized  to  certify  dishonor  by  the  law  of  the  place  where 

13  dishonor  occurs.  It  may  be  made  upon  information  satisfactory 

14  to  such  person. 

15  (2)   The  protest  must  identify  the  instrument  and  certify 

16  either  that  due  presentment  has  been  made  or  the  reason  whj'' 

17  it  is  excused  and  that  the  instrument  has  been  dishonored  by 

18  nonacceptance  or  nonpaj'ment. 

19  (3)   The  protest  may  also  certify  that  notice  of  dishonor  has 

20  been  given  to  all  parties  or  to  specified  parties. 

21  (4)   Subject  to  subdivision  (5)  any  necessary  protest  is  due 

22  by  tlie  time  that  notice  of  dishonor  is  due. 

23  (5)   If,  before  protest  is  due,  an  instrument  has  been  noted 

24  for  protest  by  the  officer  to  make  protest,  the  protest  may  be 

25  made  at  any  time  thereafter  as  of  the  date  of  the  noting. 

26  13510.     Evidence  of  Dishonor  and  Notice  of  Dishonor.     The 

27  following  are  admissible  as  evidence  and  create  a  presumption 

28  of  dishonor  and  of  any  notice  of  dishonor  therein  shown : 

29  (a)   A  document  regular  in  form  as  provided  in  the  preced- 

30  ing  section  which  purports  to  be  a  protest; 

31  (b)   The  purported  stamp  or  writing  of  the  drawee,  payor 

32  bank  or  presenting  bank  on  the  instrument  or  accompanying  it 

33  stating  that  acceptance  or  payment  has  been  refused  for  rea- 

34  sons  consistent  with  dishonor; 

35  (c)   Any  book  or  record  of  the  drawee,  payor  bank,  or  any 

36  collecting  bank  kept  in  the  usual  course  of  business  which 

37  shows  dishonor,  even  though  there  is  no  evidence  of  who  made 

38  the  entry. 

39  13511.     Waived  or  Excused  Presentment,  Protest  or  Notice 

40  of  Dishonor  or  Delay  Therein.     (1)    Delay  in  presentment, 

41  protest  or  notice  of  dishonor  is  excused  when  the  party  is 

42  without  notice  that  it  is  due  or  when  the  delay  is  caused  by 

43  circumstances  beyond  his  control  and  he  exercises  reasonable 

44  diligence  after  the  cause  of  the  delay  ceases  to  operate. 

45  (2)   Presentment  or  notice  or  protest  as  the  ease  may  be  is 

46  entirely  excused  Avhcn 

47  (a)   Tlie  party  to  be  cliarged  has  waived  it  expressly  or  by 

48  implication  either  before  or  after  it  is  due;  or 

49  (b)   Such  party  has  himself  dishonored  the  instrument  or 

50  has  countermanded  payment  or  otherwi.se  has  no  reason  to 

51  expect  or  rights  to  require  that  the  instrument  be  accepted  or 

52  paid ;  or 
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1  (c)  By  reasonable  diligence  the  presentment  or  protest  can- 

2  not  be  made  or  the  notice  given. 

3  (3)   Presentment  is  also  entirely  excused  when 

4  (a)   The  maker,  acceptor  or  drawee  of  any  instrument  ex- 

5  cept  a  documentary  draft  is  dead  or  in  insolvency  proceedings 

6  instituted  after  the  issue  of  the  instrument;  or 

7  (b)   Acceptance  or  payment  is  refused  but  not  for  want  of 

8  proper  presentment. 

9  (4)   Where  a  draft  has  been  dishonored  by  nonaceeptance 

10  a  later  presentment  for  payment  and  any  notice  of  dishonor 

11  and  protest  for  nonpayment  are  excused  unless  in  the  mean- 

12  time  the  instrument  has  been  accepted. 

13  (5)   A  waiA^er  of  protest  is  also  a  waiver  of  presentment  and 

14  of  notice  of  dishonor  even  though  protest  is  not  required. 

15  (6)   "Where  a  waiver  of  presentment  or  notice  of  protest  is 

16  embodied  in  the  instrument  itself  it  is  binding  upon  all  par- 

17  ties ;  but  where  it  is  written  above  the  signature  of  an  indorser 

18  it  binds  him  only. 
19 

20  Article  6.     Discharge 
21 

22  13601.     Discharge  of  Parties.     (1)   The  extent  of  the  dis- 

23  charge  of  any  party  from  liability  on  an  instrument  is  gov- 

24  erned  by  the  sections  on 

25  (a)   Payment  or  satisfaction  (Section  13603)  ;  or 

26  (b)   Tender  of  payment  (Section  13604)  ;  or 

27  (c)   Cancellation  or  renunciation  (Section  13605)  ;  or 

28  (d)   Impairment  of  right  of  recourse  or  of  collateral  (Sec- 

29  tion  13606)  ;  or 

30  (e)   Reacquisition  of  the  instrument  by  a  prior  party  (Sec- 

31  tion  13208)  ;  or 

32  (f)   Fraudulent  and  material  alteration  (Section  13407)  ;  or 

33  (g)   Certification  of  a  check  (Section  13411)  ;  or 

34  (h)   Acceptance  varying  a  draft  (Section  13412)  ;  or 

35  (i)  Unexcused  delav  in  presentment  or  notice  of  dishonor 

36  or  protest  (Section  13502). 

37  (2)   Any  party  is  also  discharged  from  his  liability  on  an 

38  instrument  to  another  party  by  any  other  act  or  agreement 

39  with  such  party  which  would  discharge  his  simple  contract 

40  for  the  payment  of  money. 

41  (3)   The   liability  of   all   parties   is   discharged  when   any 

42  party  who  has  himself  no  right  of  action  or  recourse  on  the 

43  instrument 

44  (a)    Reacquires  the  instrument  in  his  own  right;  or 

45  (b)    Is  discharged  under  any  provision  of  this  chapter,  ex- 

46  cept  as  otherwise  provided  with  respect  to  discharge  for  im- 

47  pairment  of  recourse  or  of  collateral  (Section  13606). 

48  13602.     Effect  of  Discharge  Against  Holder  in  Due  Course. 

49  No  discharge  of  any  party  provided  by  this  chapter  is  effec- 

50  tive  against  a  subsequent  holder  in  due  course  unless  he  has 

51  notice  thereof  when  he  takes  the  instrument. 
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1  13603.     Payment  or  Satisfaction.     (1)   The  liability  of  any 

2  party  is  discharged  to  the  extent  of  his  payment  or  satisfac- 

3  tion  to  the  holder  even  though  it  is  made  with  knowledge  of  a 

4  claim  of  another  person  to  the  instrument  unless  prior  to  such 

5  payment  or  satisfaction  the  person  making  the  claim  either 

6  supplies  indemnity  deemed  adequate  by  the  party  seeking  the 

7  discharge  or  enjoins  payment  or  satisfaction  by  order  of  a 

8  court  of  competent  jurisdiction  in  an  action  in  which  the  ad- 

9  verse  claimant  and  the  holder  are  parties.   This  subdivision 

10  does  not,  however,  result  in  the  discharge  of  the  liability. 

11  (a)   Of  a  party  who  in  bad  faith  paj's  or  satisfies  a  holder 

12  who  acquired  the  instrument  by  theft  or  who  (unless  having 

13  the  rights  of  a  holder  in  due  course)  holds  through  one  who 

14  so  acquired  it;  or 

15  (b)  Of  a  party  (other  than  an  intermediary  bank  or  a 
15  payor  bank  which  is  not  a  depositarj^  bank)  who  pays  or  sat- 
jy  isfies  the  holder  of  an  instrument  which  has  been  restrictively 
Ig  indorsed  in  a  manner  not  consistent  with  the  terms  of  such 
"IQ  restrictive  indorsement. 

20  (2)   Payment  or  satisfaction  maj^  be  made  with  the  consent 

21  of  the  holder  by  any  person  including  a  stranger  to  the  in- 

22  strument.  Surrender  of  the  instrument  to  such  a  person  gives 

23  him  the  rights  of  a  transferee  (Section  13201). 

24  13604.     Tender  of  Payment.     (1)  Any  party  making  ten- 

25  der  of  full  pa^'ment  to  a  holder  when  or  after  it  is  due  is  dis- 

26  charged  to  the  extent  of  all  subsequent  liability  for  interest, 

27  costs  and  attorney's  fees. 

28  (2)   The  holder's  refusal  of  such  tender  wholly  discharges 

29  ^"y  party  who  has  a  right  of  recourse  against  the  party  mak- 
3Q  ing  the  tender. 

31  (3)  Where  the  maker  or  acceptor  of  on  instrument  pa3^able 

32  otherwise  than  on  demand  is  able  and  ready  to  pay  at  every 

33  place  of  pajTuent  specified  in  the  instrument  when  it  is  due, 

34  it  is  equivalent  to  tender. 

35  13605.  Cancellation  and  Renunciation.  (1)  The  holder  of 
3(3  an  instrument  may  even  without  consideration  discharge  any 

37  party. 

38  (a)   In  any  manner  apparent  on  the  face  of  the  instrument 

39  or  the  indorsement,  as  by  intentionally  cancelling  the  instru- 

40  ment  or  the  party's  signature  by  destruction  or  mutilation,  or 

41  by  striking  out  the  party's  signature;  or 

42  (b)   By  renouncing  his  riglits  by  a  writing  signed  and  de- 

43  livered  or  by  surrender  of  the  instrument  to  the  party  to  be 

44  discharged. 

45  (2)  Neither  cancellation  nor  renunciation  without  surren- 

46  der  of  the  instrument  affects  the  title  thereto. 

47  13606.     Impairment  of  Recourse  or  of  Collateral.     (1)   The 

48  holder  discharges  any  party  to  the  instrument  to  the  extent 

49  that  without  such  party's  consent  the  holder 

50  (a)  Without  express  reservation  of  rights  releases  or  agrees 

51  not  to  sue  any  person  against  whom  the  party  has  to  the 

52  knowledge  of  the  holder  a  right  of  recourse  or  agrees  to  suspend 
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1  the  right  to  enforce  against  such  person  the  instrument  or 

2  collateral  or   otherwise   discharges  such   person,   except  that 

3  failure  or  delay  in  effecting  any  required  presentment,  protest 

4  or  notice  of  dishonor  with  respect  to  any  such  person  does  not 

5  discharge  any  party  as  to  whom  presentment,  protest  or  notice 

6  of  dishonor  is  effective  or  unnecessary ;  or 

7  (b)   Unjustifiably  impairs  any  collateral  for  the  instrument 

8  given  by  or  on  behalf  of  the  party  or  any  person  against  whom 

9  he  has  a  right  of  recourse. 

10  (2)   By  express  reservation  of  rights  against  a  party  with  a 

11  right  of  recourse  the  holder  preserves 

12  (a)   All  his  rights  against  such  party  as  of  the  time  when  the 

13  instrument  was  originally  due;  and 

14  (b)   The  right  of  the  party  to  pay  the  instrument  as  of  that 

15  time ;  and 

16  (c)  All  rights  of  such  party  to  recourse  against  others. 
17 

18  Article  7.     Advice  of  International  Sight  Draft 

19 

20  13701.     Letter  of  Advice  of  International  Sight  Draft.     (1) 

21  A  "letter   of   advice"   is   a  drawer's   communication  to  the 

22  drawee  that  a  described  draft  has  been  drawn. 

23  (2)  Unless  otherwise  agreed  when  a  bank  receives  from  an- 

24  other  bank  a  letter  of  advice  of  an  international  sight  draft  the 

25  drawee  bank  may  immediately  debit  the  drawer's  account  and 

26  stop  the  running  of  interest  pro  tanto.  Such  a  debit  and  any 

27  resulting  credit  to  any  account  covering  outstanding  drafts 

28  leaves  in  the  drawer  full  power  to  stop  payment  or  otherwise 

29  dispose  of  the  amount  and  creates  no  trust  or  interest  in  favor 

30  of  the  holder. 

31  (3)   Unless  otherwise  agreed  and  except  where  a  draft  is 

32  drawn  under  a  credit  issued  by  the  drawee,  the  drawee  of  an 

33  international  sight  draft  owes  the  drawer  no  duty  to  pay  an 

34  unadvised  draft  but  if  it  does  so  and  the  draft  is  genuine,  may 

35  appropriately  debit  the  drawer's  account. 
36 

37  Article  8.     Miscellaneous 
38 

39  13801.     Drafts  in  a  Set.     (1)  Where  a  draft  is  drawn  in  a 

40  set  of  parts,  each  of  which  is  numbered  and  expressed  to  be 

41  an  order  only  if  no  other  part  has  been  honored,  the  whole  of 

42  the  parts  constitutes  one  draft  but  a  taker  of  any  part  may 

43  become  a  holder  in  due  course  of  the  draft. 

44  (2)   Any  person  who  negotiates,  indorses  or  accepts  a  single 

45  part  of  a  draft  drawn  in  a  set  thereby  becomes  liable  to  any 

46  holder  in  due  course  of  that  part  as  if  it  were  the  whole  set, 

47  but  as  between  different  holders  in  due  course  to  whom  dif- 

48  ferent  parts  have  been  negotiated  the  holder  whose  title  first 

49  accrues  has  all  rights  to  the  draft  and  its  proceeds. 

50  (3)   As  against  the  drawee  the  first  presented  part  of  a  draft 

51  drawn  in  a  set  is  the  part  entitled  to  payment,  or  if  a  time 

(209) 


S-1  —  70  — 

1  draft  to  acceptance  and  payment.  Acceptance  of  any  snbse- 

2  qiiently  presented  part  renders  the  drawee  liable  thereon  under 

3  subdivision    (2).  With  respect  both  to  a  holder  and  to  the 

4  drawer  payment  of  a  subsequently  presented  part  of  a  draft 

5  payable  at  sight  has  the  same  effect  as  payment  of  a  check 

6  notwitlistandino-  an  effective  stop  order  (Section  14407). 

7  (4)   Except  as  otherwise  provided  in  this  section,  where  any 

8  part  of  a  draft  in  a  set  is  discharged  by  payment  or  otherwise 

9  the  whole  draft  is  discharged.   • 

10  13802.     Effect  of  Instrument  on  Obligation  for  Which  It  Is 

11  Given.     (1)   Unless  otherwise  agreed  where  an  instrument  is 

12  taken  for  an  underlj-ing  obligation 

33  (a)   The  obligation  is  pro  tanto  discharged  if  a  bank  is 

14  drawer,  maker  or  acceptor  of  the  instrument  and  there  is  no 

15  recourse  on  the  instrument  against  the  underlying  obligor;  and 

16  (b)   In  any  other  case  the  obligation  is  suspended  pro  tanto 

17  until  the  instrument  is  due  or  if  it  is  payable  on  demand  until 

18  its  presentment.  If  the  instrument  is  dishonored  action  maj^  be 

19  maintained  on  either  the  instrument  or  the  obligation;  dis- 

20  charge  of  the  underlying  obligor  on  the  instrument  also  dis- 

21  charges  him  on  the  obligation. 

22  (2)   The  taking  in  good  faith  of  a  check  which  is  not  post- 
23  dated  does  not  of  itself  so  extend  the  time  on  the  original  obli- 

24  gation  as  to  discharge  a  surety. 

25  13803.     Notice  to  Third  Party.     Where  a  defendant  is  sued 

26  for  breach  of  an  obligation  for  which  a  third  person  is  answer- 

27  able  over  under  this  chapter  he  may  give  the  third  person 

28  written  notice  of  the  litigation,  and  the  person  notified  may 

29  then  give  similar  notice  to  any  other  person  who  is  answerable 

30  over  to  him  under  this  chapter.  If  the  notice  states  that  the 

31  person  notified  may  come  in  and  defend  and  that  if  the  person 

32  notified  does  not  do  so  he  will  in  any  action  against  him  by  the 

33  person  giving  the  notice  be  bound  by  any  determination  of  fact 

34  common  to  the  two  litigations,  then  unless  after  seasonable 

35  receipt  of  the  notice  the  person  notified  does  come  in  and 

36  defend  he  is  so  bound. 

37  13804.     Lost,  Destroyed  or  Stolen  Instruments.     The  owner 

38  of  an  instrument  which  is  lost,  whether  by  destruction,  theft  or 

39  otherwise,  may  maintain  an  action  in  his  own  name  and  recover 

40  from  any  party  liable  thereon  upon  due  proof  of  his  ownership, 

41  the  facts  which  prevent  his  production  of  the  instrument  and 

42  its  terms.  The  court  may  require  security  indemnifying  the 

43  defendant  against  loss  bj^  reason  of  further  claims  on  the 

44  instrument. 

45  13805.     Instruments  Not  Payable  to  Order  or  to  Bearer. 

46  This  chapter  applies  to  any  instrument  wliose  terms  do  not 

47  preclude  transfer  and  which  is  otherwise  negotiable  within  this 

48  chapter  but  which  is  not  payable  to  order  or  to  bearer,  except 

49  tliat  there  can  be  no  holder  in  due  course  of  such  an  instru- 

50  ment. 
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1  Chapter  4.    Bank  Deposits  and  Collections 

2 

3  Article  1.    General  Provisions  and  Definitions 

4 

5  14101.     Short  Title.     This  chapter  shall  be  known  and  may 

6  be  cited  as  Uniform  Commercial  Code — Bank  Deposits  and 

7  Collections. 

8  14102.     Applicability.     (1)  To  the  extent  that  items  within 

9  this  chapter  are  also  within  the  scope  of  Chapters  3  and  8, 

10  they  are  subject  to  the  provisions  of  those  chapters.  In  the 

11  event  of  conflict  the  provisions  of  this  chapter  govern  those  of 

12  Chapter  3  but  the  provisions  of  Chapter  8  govern  those  of  this 

13  chapter. 

14  (2)   The  liability  of  a  bank  for  action  or  nonaction  with  re- 

15  spect  to  any  item  handled  by  it  for  purposes  of  presentment, 

16  payment  or  collection  is  governed  by  the  law  of  the  place  where 

17  the  bank  is  located.  In  the  case  of  action  or  nonaction  by  or 

18  at  a  branch  or  separate  office  of  a  bank,  its  liability  is  governed 

19  by  the  law  of  the  place  where  the  branch  or  separate  office  is 

20  located. 

21  14103.     Variation  by  Agreement ;  Measure  of  Damages ;  Cer- 

22  tain  Action  Constituting  Ordinary  Care.     (1)    The  effect  of 

23  the  provisions  of  this  chapter  may  be  varied  by  agreement 

24  except  that  no  agreement  can  disclaim  a  bank's  responsibility 

25  for  its  own  lack  of  good  faith  or  failure  to  exercise  ordinary 

26  care  or  can  limit  the  measure  of  damages  for  such  lack  or 

27  failure ;  but  the  parties  may  by  agreement  determine  the  stand- 

28  ards  by  which  such  responsibility  is  to  be  measured  if  such 

29  standards  are  not  manifestly  unreasonable. 

30  (2)   Federal  Keserve  regulations  and  operating  letters,  clear- 

31  inghouse  rules,  and  the  like,  have  the  effect  of  agreements 

32  under  subdivision  (1),  whether  or  not  specifically  assented  to 

33  by  all  parties  interested  in  items  handled. 

34  (3)  Action  or  nonaction  approved  by  this  chapter  or  pur- 

35  suant  to  Federal  Reserve  regulations  or  operating  letters  con- 

36  stitutes  the  exercise  of  ordinary  care  and,  in  the  absence  of 

37  special  instructions,  action  or  nonaction  consistent  with  clear- 

38  inghouse  rules  and  the  like  or  with  a  general  banking  usage 

39  not  disapproved  by  this  chapter,  prima  facie  constitutes  the 

40  exercise  of  ordinary  care. 

41  (4)   The  specification  or  approval  of  certain  procedures  by 

42  this  chapter  does  not  constitute  disapproval  of  other  proce- 

43  dures  which  may  be  reasonable  under  the  circumstances. 

44  (5)   The  measure  of  damages  for  failure  to  exercise  ordinary 

45  care  in  handling  an  item  is  the  amount  of  the  item  reduced  by 

46  an  amount  which  could  not  have  been  realized  b.y  the  use  of 

47  ordinary  care,  and  where  there  is  bad  faith  it  includes  other 

48  damages,  if  any,  suffered  by  the  party  as  a  proximate  conse- 

49  quence. 

50  14104.     Definitions  and  Index  of  Definitions.     (1)   In  this 

51  chapter  unless  the  context  otherwise  requires 
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1  (a)   "Account"  means  anj'- account  with  a  bank  and  includes 

2  a  checking,  time,  interest  or  savings  account ; 

3  (b)  "Afternoon"  means  the  period  of  a  day  between  noon 

4  and  midnight ; 

5  (c)  "Banking  day"  means  that  part  of  any  day  on  which 

6  a  bank  is  open  to  the  public  for  carrying  on  substantially  all 

7  of  its  banking  functions ; 

8  (d)   "Clearinghouse"   means   any  association  of  banks  or 

9  other  payors  regularly  clearing  items ; 

10  (e)   "Customer"  means  any  person  having  an  account  with 

11  a  bank  or  for  whom  a  bank  has  agreed  to  collect  items  and 

12  includes  a  bank  carrjang  an  account  with  another  bank ; 

13  (f)   "Documentary  draft"  means  any  negotiable  or  non- 
14  negotiable  draft  with  accompanying  documents,  securities  or 

15  other  papers  to  be  delivered  against  honor  of  the  draft; 

16  (g)   "Item"   means   any   instrument   for   the   payment   of 

17  money  even  though  it  is  not  negotiable  but  does  not  include 

18  money ; 

19  (h)   "Midnight  deadline"  with  respect  to  a  bank  is  midnight 

20  on  its  next  banking  day  following  the  banking  day  on  which  it 

21  receives  the  relevant  item  or  notice  or  from  which  the  time  for 

22  taking  action  commences  to  run,  whichever  is  later ; 

23  (i)   "Properly  payable"  includes  the  availability  of  funds 

24  for  pajTuent  at  the  time  of  decision  to  pay  or  dishonor ; 

25  (J)   "Settle"  means  to  pay  in  cash,  by  clearinghouse  settle- 

26  ment,  in  a  charge  or  credit  or  by  remittance,  or  otherwise  as 

27  instructed.  A  settlement  may  be  either  provisional  or  final ; 

28  (k)   "Suspends  payments"  with  respect  to  a  bank  means 

29  that  it  has  been  closed  by  order  of  the  supervisory  authorities, 

30  that  a  public  officer  has  been  appointed  to  take  it  over  or  that 

31  it  ceases  or  refuses  to  make  payments  in  the  ordinary  course 

32  of  business. 

33  (2)   Other  definitions  appljang  to  this  chapter  and  the  see- 

34  tions  in  which  they  appear  are : 

35  "Collecting  bank."  Section  14105. 

36  "Depositary  bank."  Section  14105. 

37  "Intermediary  bank."  Section  14105. 

38  "Payor  bank."  Section  14105. 

39  "Presenting  bank."  Section  14105. 

40  "Remitting  bank."  Section  14105. 

41  (3)   The  following  definitions  in  other  chapters  apply  to  this 

42  chapter : 

43  "Acceptance."  Section  13410. 

44  "Certificate  of  deposit."  Section  13104. 

45  "Certification."  Section  13411. 

46  "Check."  Section  13104. 

47  "Draft."  Section  13104. 

48  "Holder  in  due  course."  Section  13302. 

49  "Notice  of  dishonor."  Section  13508. 

50  "Presentment."  Section  13504. 

51  "Protest."  Section  13509. 

52  "Secondary  party."  Section  13102. 
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1  (4)   In  addition  Chapter  1  contains  general  definitions  and 

2  principles    of     construction     and     interpretation     applicable 

3  throughout  this  chapter. 

4  14105.     ' '  Depositary  Bank " ;  "  Intermediary  Bank  " ;  "  Col- 

5  lecting  Bank  " ;  "  Payor  Bank  " ;  "  Presenting  Bank  " ;  "  Remit- 

6  ting  Bank."     In  this  chapter  unless  the   context   otherwise 

7  requires : 

8  (a)   "Depositary  bank"  means  the  first  bank  to  which  an 

9  item  is  transferred  for  collection  even  though  it  is  also  the 

10  payor  bank ; 

11  (b)   "Payor  bank"  means  a  bank  by  which  an  item  is  pay- 

12  able  as  drawn  or  accepted ; 

13  (c)   "  Intermediary  bank "  means  any  bank  to  which  an  item 

14  is  transferred  in  course  of  collection  except  the  depositary  or 

15  payor  bank ; 

16  (d)   "Collecting  bank"  means  any  bank  handling  the  item 

17  for  collection  except  the  payor  bank ; 

18  (e)   "Presenting  bank"  means  any  bank  presenting  an  item 

19  except  a  payor  bank ; 

20  (f)   "Remitting  bank"  means  any  payor  or  intermediary- 

21  bank  remitting  for  an  item. 

22  14106.     Separate  Office  of  a  Bank.     A  branch  or  separate 

23  office  of  a  bank  is  a  separate  bank  for  the  purpose  of  computing 

24  the  time  within  which  and  determining  the  place  at  or  to  which 

25  action  may  be  taken  or  notices  or  orders  shall  be  given  under 

26  this  chapter. 

27  14107.     Time  of  Receipt  of  Items.     (1)  For  the  purpose  of 

28  allowing  time  to  process  items,  prove  balances  and  make  the 

29  necessary  entries  on  its  books  to  determine  its  position  for  the 

30  day,  a  bank  may  fix  an  afternoon  hour  of  2  p.m.  or  later  as 

31  a  cutoff  hour  for  the  handling  of  money  and  items  and  the 

32  making  of  entries  on  its  books. 

33  (2)  Any  item  or  deposit  of  money  received  on  any  day 

34  after  a  cutoff  hour  so  fixed  or  after  the  close  of  the  banking 

35  day  may  be  treated  as  being  received  at  the  opening  of  the 

36  next  banking  day. 

37  14108.     Delays.     (1)  Unless  otherwise  instructed,  a  collect- 

38  ing  bank  in  a  good  faith  effort  to  secure  payment  may,  in  the 

39  case  of  specific  items  and  with  or  without  the  approval  of  any 

40  person  involved,  waive,  modify  or  extend  time  limits  imposed 

41  or  permitted  by  this  division  for  a  period  not  in  excess  of  an 

42  additional  banking  day  without  discharge  of  secondary  parties 

43  and  without  liability  to  its  transferor  or  any  prior  party. 

44  (2)  Delay  by  a  collecting  bank  or  payor  bank  beyond  time 

45  limits  prescribed  or  permitted  by  this  division  or  by  instruc- 

46  tions  is  excused  if  caused  by  interruption  of  communication 

47  facilities,  suspension  of  payments  by  another  bank,  war,  emer- 

48  gency  conditions  or  other  circumstances  beyond  the  control  of 

49  the  bank  provided  it  exercises  such  diligence  as  the  circum- 

50  stances  require. 
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1  Article  2.     Collection  of  Items:  Depositary  and 

2  Collecting  Banks 
3 

4  14201.     Presumption  and  Duration  of  Agency  Status  of  Col- 

5  lecting  Banks  and  Provisional  Status  of  Credits;  Applicability 

6  of  Article;  Item  Indorsed  "Pay  Any  Bank."     (1)  Unless  "a 

7  contrary  intent  clearly  appears  and  prior  to  the  time  that  a  set- 

8  tlement  given  by  a  collecting  bank  for  an  item  is  or  becomes 

9  final  (subdivision  (3)  of  Seetioli  14211  and  Sections  14212  and 

10  14213)  the  bank  is  an  agent  or  subagent  of  the  owner  of  the 

11  item  and  any  settlement  given  for  the  item  is  provisional.  This 

12  provision  applies  regardless  of  the  form  of  indorsement  or  lack 

13  of  indorsement  and  even  though  credit  given  for  the  item  is 

14  subject  to  immediate  withdrawal  as  of  right  or  is  in  fact  with- 

15  drawn;  but  the  continuance  of  ownership  of  an  item  by  its 

16  owner  and  any  rights  of  the  owner  to  proceeds  of  the  item  are 

17  subject  to  rights  of  a  collecting  bank  such  as  those  resulting 

18  from  outstanding  advances  on  the  item  and  valid  rights  of 

19  setoff.  When  an  item  is  handled  by  banks  for  purposes  of 

20  presentment,  payment  and  collection,  the  relevant  provisions 

21  of  this  chapter  apply  even  though  action  of  parties  clearly 

22  establishes  that  a  particular  bank  has  purchased  the  item  and 

23  is  the  OAvner  of  it. 

24  (2)  After  an  item  has  been  indorsed  Avith  the  Avords  "pay 

25  any  bank"  or  the  like,  only  a  bank  may  acquire  the  rights  of 

26  a  holder 

27  (a)   Until  the  item  has  been  returned  to  the  customer  initiat- 

28  ing  collection ;  or 

29  (b)  Until  the  item  has  been  specially  endorsed  by  a  bank  to 

30  a  person  Avho  is  not  a  bank. 

31  14202.     Responsibility   for   Collection;   When   Action   Sea- 

32  sonable.     (1)  A  collecting  bank  must  use  ordinary  care  in 

33  (a)     Presenting  an  item  or  sending  it  for  presentment;  and 

34  (b)   Sending  notice  of  dishonor  or  nonpayment  or  return- 

35  ing  an  item  other  than  a  documentary  draft  to  the  bank's 

36  transferor  after  learning  that  the  item  has  not  been  paid  or 

37  accepted,  as  the  case  may  be ;  and 

38  (c)   Settling  for  an  item  Avhen  the  bank  receives  final  settle- 

39  ment ;  and 

40  (d)   IMaking  or  providing  for  any  necessary  protest ;  and 

41  (e)     Notifying  its  transferor  of  any  loss  or  delay  in  transit 

42  Avithin  a  reasonable  time  after  discovery  thereof. 

43  (2)   A  collecting  bank  taking  proper  action  before  its  niid- 

44  night  deadline  folloAving  receipt  of  an  item,  notice  or  payment 

45  acts   seasonably;   taking   proper   action    Avithin   a  reasonably 

46  longer  time  may  be  seasonable  but  the  bank  has  the  burden  of 

47  so  establishing. 

48  (3)   Subject  to  subdivision   (l)(a),  a  bank  is  not  liable  for 

49  the  insolA'cncy,  neglect,  misconduct,  mistake  or  default  of  an- 

50  other  bank  or  person  or  for  loss  or  destruction  of  an  item  in 

51  transit  or  in  the  possession  of  others. 
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1  14203.     Effect  of  Instructions.     Subject  to  the  provisions  of 

2  Chapter    3    concerning    conversion    of    instruments    (Section 

3  13419)  and  the  provisions  of  both  Chapter  3  and  this  chapter 

4  concerning  restrictive  indorsements  only  a  collecting  bank's 

5  transferor  can  give  instructions  which  alfect  the  bank  or  con- 

6  stitute  notice  to  it  and  a  collecting  bank  is  not  liable  to  prior 

7  parties  for  any  action  taken  pursuant  to  such  instructions  or 

8  in  accordance  with  any  agreement  with  its  transferor. 

9  14204.     Methods  of  Sending  and  Presenting;  Sending  Di- 

10  rect  to  Payor  Bank.     (1)  A  collecting  bank  must  send  items 

11  by  reasonably  prompt  method  taking  into  consideration  any 

12  relevant  instructions,  the  nature  of  the  item,  the  number  of 

13  such  items  on  hand,  and  the  cost  of  collection  involved  and  the 

14  method  generally  used  by  it  or  others  to  present  such  items. 

15  (2)  A  collecting  bank  may  send 

16  (a)  Any  item  direct  to  the  payor  bank ; 

17  (b)  Any  item  to  any  nonbank  payer  if  authorized  by  its 

18  transferor ;  and 

19  (c)  Any  item  other  than  documentary  drafts  to  any  non- 
20     bank  payor,  if  authorized  by  Federal  Reserve  regulation  or 

21  operating  letter,  clearinghouse  rule  or  the  like. 

22  14205.     Supplying  Missing  Indorsement;  No  Notice  From 

23  Prior  Indorsement.     (1)  A  depositary  bank  which  has  taken 

24  an  item  for  collection  may  supply  aj^y  indorsement  of  the  cus- 

25  tomer  which  is  necessary  to  title  unless  the  item  contains  the 

26  words  "payee's  indorsement  required"   or  the  like.   In  the 

27  absence  of  such  a  requirement  a  statement  placed  on  the  item 

28  by  the  depositary  bank  to  the  effect  that  the  item  was  deposited 

29  by  a  customer  or  credited  to  his  acocunt  is  effective  as  the 

30  customer 's  indorsement. 

31  (2)  An  intermediary  bank,  or  payor  bank  which  is  not  a 

32  depositary  bank,  is  neither  given  notice  nor  otherwise  affected 

33  by  a  retsrictive  indorsement  of  any  person  except  the  bank's 

34  immediate  transferor. 

35  14206.     Transfer    Between    Banks.     Any    agreed    naethod 

36  which  identifies  the  transferor  bank  is  sufficient  for  the  item's 

37  further  transfer  to  another  bank. 

38  14207.     Warranties  of  Customer  and   Collecting  Bank  on 

39  Transfer   or  Presentment  of   Items;   Time  for   Claims,     (1) 

40  Each  customer  or  collecting  bank  who  obtains  payment  or  ac- 

41  ceptance  of  an  item  and  each  prior  customer  and  collecting 

42  bank  warrants  to  the  payor  bank  or  other  payor  who  in  good 

43  faith  pays  or  accepts  the  item  that 

44  (a)  He  has  a  good  title  to  the  item  or  is  authorized  to  obtain 

45  payment  or  acceptance  on  behalf  of  one  who  has  a  good  title ; 

46  and 

47  (b)   He  has  no  knowledge  that  the  signature  of  the  maker  or 

48  drawer  is  unauthorized,  except  that  this  warranty  is  not  given 

49  by  any  customer  or  collecting  bank  that  is  a  holder  in  due 

50  course  and  acts  in  good  faith 
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1  (i)  To  a  maker  with  respect  to  the  maker's  own  signature; 

2  or 

3  (ii)   To  a  drawer  with  respect  to  the  drawer's  own  signa- 

4  ture,  whether  or  not  the  drawer  is  also  the  drawee ;  or 

5  (iii)   To  an  acceptor  of  an  item  if  the  holder  in  due  course 

6  took  the  item  after  the  acceptance  or  obtained  the  acceptance 

7  without   knowledge   that   the   drawer's   signature   was   unau- 

8  thorized ;  and 

9  (c)  The  item  has  not  been  materially  altered,  except  that 

10  this  warranty  is  not  given  by  any  customer  or  collecting  bank 

11  that  is  a  holder  in  due  course  and  acts  in  good  faith 

12  (i)   To  the  maker  of  a  note ;  or 

13  (ii)   To  the  drawer  of  a  draft  whether  or  not  the  drawer  is 

14  also  the  drawee ;  or 

15  (iii)   To  the  acceptor  of  an  item  with  respect  to  an  altera- 

16  tion  made  prior  to  the  acceptance  if  the  holder  in  due  course 

17  took  the  item  after  the  acceptance,  even  though  the  accept- 

18  ance  provided  "payable  as  orginally  drawn"  or  equivalent 

19  terms ;  or 

20  (iv)   To  the  acceptor  of  an  item  with  respect  to  an  altera- 

21  tion  made  after  the  acceptance. 

22  (2)   Each  customer  and  collecting  bank  who  transfers  an 

23  item  and  receives  a  settlement  or  other  consideration  for  it  war- 

24  rants  to  his  transferee  and  to  any  subsequent  collecting  bank 

25  who  takes  the  item  in  good  faith  that 

26  (a)  He  has  a  good  title  to  the  item  or  is  authorized  to 

27  obtain  payment  or  acceptance  on  behalf  of  one  who  has  a 

28  good  title  and  the  transfer  is  otherwise  rightful ;  and 

29  (b)  All  signatures  are  genuine  or  authorized;  and 

30  (c)   The  item  has  not  been  materially  altered;  and 

31  (d)  No  defense  of  any  party  is  good  against  him ;  and 

32  (e)   He  has  no  knowledge  of  any  insolvency  proceeding 

33  instituted  with   respect   to   the  maker  or  acceptor   or  the 

34  drawer  of  an  unaccepted  item. 

35  In  addition  each  customer  and  collecting  bank  so  transferring 

36  an  item  and  receiving  a  settlement  or  other  consideration  en- 

37  gages  that  upon  dishonor  and  any  necessary  notice  of  dishonor 

38  and  protest  he  will  take  up  the  item. 

39  (3)   The  warranties  and  the  engagement  to  honor  set  forth 

40  in  the  two  preceding  subdivisions  arise  notwithstanding  the 

41  absence  of  indorsement  or  words  of  guaranty  or  warranty  in 

42  the  transfer  or  presentment  and  a  collecting  bank   remains 

43  liable  for  their  breach  despite  remittance  to  its  transferor. 

44  Damages  for  breach  of  such  warranties  or  engagement  to  honor 

45  shall  not  exceed  the  consideration  received  by  the  customer  or 

46  collecting  bank  responsible  plus  finance  charges  and  expenses 

47  related  to  the  item,  if  any. 

48  (4)   Unless  a  claim  for  breach  of  warranty  under  this  section 

49  is  made  within  a  reasonable  time  after  the  person  claiming 

50  learns  of  the  breach,  the  person  liable  is  discharged  to  the 

51  extent  of  any  loss  caused  by  the  delay  in  making  claim. 
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1  14208.     Security  Interest  of  Collecting  Bank  in  Items,  Ac- 

2  companying  Documents  and  Proceeds.     (1)   A  bank  has  a  se- 

3  curity  interest  in  an  item  and  any  accompanying  documents  or 

4  the  procedes  of  either 

5  (a)   In  case  of  an  item  deposited  in  an  account  to  the  extent 

6  to  which  credit  given  for  the  item  has  been  withdrawn  or 

7  applied ; 

8  (b)   In  case  of  an  item  for  which  it  has  given  credit  available 

9  for  withdrawal  as  of  right,  to  the  extent  of  the  credit  given 

10  whether  or  not  the  credit  is  drawn  upon  and  whether  or  not 

11  there  is  a  right  of  chargeback ;  or 

12  (c)   If  it  makes  an  advance  on  or  against  the  item. 

13  (2)   When  credit  which  has  been  given  for  several  items  re- 

14  ceived  at  one  time  or  pursuant  to  a  single  agreement  is  with- 

15  drawn  or  applied  in  part  the  security  interest  remains  upon  all 

16  the  items,  any  accompanying  documents  or  the  proceeds  of 

17  either.  For  the  purpose  of  this  section,  credits  first  given  are 

18  first  withdrawn. 

19  (3)  Receipt  by  a  collecting  bank  of  a  final  settlement  for  an 

20  item  is  a  realiztion  on  its  security  interest  in  the  item,  accomr 

21  panying  documents  and  proceeds.  To  the  extent  and  so  long  as 

22  the  bank  does  not  receive  final  settlement  for  the  item  or  give 

23  up  possession  of  the  item  or  accompanying  documents  for  pur- 

24  poses  other  than  collection,  the  security  inter^t  continues  and 

25  is  subject  to  the  provisions  of  Chapter  9  except  that 

26  (a)  No  security  agreement  is  necessary  to  make  the  security 

27  interest  enforceable    (subdivision   (l)(b)    of  Section  19203); 

28  and 

29  (b)  No  filing  is  required  to  perfect  the  security  interest ;  and 

30  (c)   The  security  interest  has  priority  over  conflicting  per- 

31  feeted  security  interests  in  the  item,  accompanying  documents 

32  or  proceeds. 

33  14209.     When  Bank  Gives  Value  for  Purposes  of  Holder  in 

34  Due   Course.     For  purposes  of  determining  its  status  as  a 

35  holder  in  due  course,  the  bank  has  given  value  to  the  extent 

36  that  it  has  a  security  interest  in  an  item  provided  that  the  bank 

37  otherwise  complies  with  the  requirements  of  Section  13302  on 

38  what  constitutes  a  holder  in  due  course. 

39  14210.     Presentment  by  Notice  of  Item  Not  Payable  by, 

40  Through  or  at  a  Bank;  Liability  of  Secondary  Parties.   (1) 

41  Unless  otherwise  instructed,  a  collecting  bank  may  present  an 

42  item  not  payable  by,  through  or  at  a  bank  by  sending  to  the 

43  party  to  accept  or  pay  a  written  notice  that  the  bank  holds  the 

44  item  for  acceptance  or  payment.  The  notice  must  be  sent  in 

45  time  to  be  received  on  or  before  the  day  when  presentment  is 

46  due  and  the  bank  must  meet  any  requirement  of  the  party  to 

47  accept  or  pay  under  Section  13505  by  the  close  of  the  bank's 

48  next  banking  day  after  it  knows  of  the  requirement. 

49  (2)   Where  presentment  is  made  by  notice  and  neither  honor 

50  nor  request  for  compliance  with  a  requirement  under  Section 

51  13505  is  received  by  the  close  of  business  on  the  day  after  ma- 

52  turity  or  in  the  case  of  demand  items  by  the  close  of  business 
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1  on  the  third  banking  day  after  notice  was  sent,  the  presenting 

2  bank  may  treat  the  item  as  dislionored  and  charge  any  second- 

3  ary  party  by  sending  him  notice  of  tlie  facts. 

4  14211.     Media  of  Remittance ;  Provisional  and  Final  Settle- 

5  ment  in  Remittance  Cases.     (1)  A  collecting  bank  may  take 

6  in  settlement  of  an  item 

7  (a)   A  check  of  the  remitting  bank  or  of  another  bank  on 
S  any  bank  except  the  remitting  bank ;  or 

9  (b)   A  cashier's  clieck  or  similar  primary  obligation  of  a 

10  remitting  bank  which  is  a  member  of  or  clears  throngh  a  mem- 

]  1  ber  of  the  same  clearinghouse  or  group  as  the  collecting  bank ; 

12  or 

13  (e)   Appropriate  authority  to  charge  an  account  of  the  re- 

14  mitting  bank  or  of  another  bank  with  the  collecting  bank;  or 

15  (d)  If  the  item  is  drawn  upon  or  payable  by  a  person  other 
j.e  than  a  bank,  a  cashier's  check,  certified  check  or  other  bank 

17  check  or  obligation. 

18  (2)   If  before  its  midnight  deadline  the  collecting  bank  prop- 

19  erly  dishonors  a  remittance  check  or  authorization  to  charge 
l>0  on  itself  or  presents  or  forwards  for  collection  a  remittance 

21  instrument  of  or  on  another  bank  which  is  of  a  kind  approved 

22  by  subdivision  (1)  or  has  not  been  authorized  by  it,  the  col- 

23  lecting  bank  is  not  liable  to  prior  parties  in  the  event  of  the 

24  dishon»r  of  such  cheek,  instrument  or  authorization. 

25  (3)  A  settlement  for  an  item  by  means  of  a  remittance  in- 
IJG  strument  or  authorization  to  charge  is  or  becomes  a  final  settle- 
27  ment  as  to  both  the  person  making  and  the  person  receiving 
2S  the  settlement 

29  (a)   If  the  remittance  instrument  or  authorization  to  charge 

30  is  of  a  kind  approved  by  subdivision  (1)  or  has  not  been  au- 

31  thorized  by  the  person  receiving  the  settlement  and  in  either 

32  case  the  ])erson  receiving  the  settlement  acts  seasonably  before 

33  its  midnight  deadline  in  presenting,  forwarding  for  collection 

34  or  paying  the  instrument  or  authorization — at  the  time  the 

35  remittance  instrument  or  authorization  is  finally  paid  by  the 

36  payor  by  which  it  is  payable ; 

37  (b)   If  the  person  receiving  the  settlement  has  authorized 

38  remittance  by  a  nonbank  check  or  obligation  or  by  a  cashier's 

39  check  or  similar  primary  obligation  of  or  a  check  upon  the 

40  payor  or  other  remitting  bank  Avhieh  is  not  of  a  kind  approved 

41  by  subdivision  (1)  (b) — at  the  time  of  the  receipt  of  such  re- 

42  mittance  cheek  or  obligation ;  or 

43  (c)   If  in  a  case  not  covered  by  paragraphs  (a)  or  (b)  the 

44  person  receiving  the  settlement  fails  lo  seasonably  present,  for- 

45  ward  for  collection,  pay  or  return  a  remittance  instrument  or 

46  autliorization  to  it  to  charge  before  its  midniglit  deadline — at 

47  such  midnight  deadline. 

48  14212.     Right  of  Chargeback  or  Refund.     (1)  If  a  collect- 

49  ing  bank  has  made  provisional  settlement  with  its  customer  for 

50  an  item  and  itself  fails  by  reason  of  dishonor,  suspension  of 

51  pa.vmonts  by  a  bank  or  otherwi.se  to  receive  a  settlement  for 

52  the  item  which  is  or  becomes  final,  the  bank  may  revoke  the 
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1  settlement  given  by  it,  charge  back  the  amount  of  any  credit 

2  given  for  the  item  to  its  customer's  account  or  obtain  refund 

3  from  its  customer  whether  or  not  it  is  able  to  return  the  items 

4  if  by  its  midnight  deadline  or  within  a  longer  reasonable  time 

5  after  it  learns  the  facts  it  returns  the  item  or  sends  notifica- 

6  tion  of  the  facts.  These  rights  to  revoke,  charge  back  and  ob- 

7  tain  refund  terminate  if  and  when  a  settlement  for  the  item 

8  received  by  the  bank  is  or  becomes  final  (subdivision   (3)  of 

9  Section  14211  and  subdivisions  (2)  and  (3)  of  Section  14213). 

10  (2)   A  depositary  bank  which  is  also  the  payor  may  charge 

11  back  the  amount  of  an  item  to  its  customer's  account  or  ob- 

12  tain  refund  in  accordance  with  the  section  governing  return 

13  of  an  item  received  by  a  payor  bank  for  credit  on  its  books 

14  (Section  14301). 

15  (3)   The  right  to  charge  back  is  not  affected  by 

16  (a)   Prior  use  of  the  credit  given  for  the  item;  or 

17  (b)   Failure  by  any  bank  to  exercise  ordinary  care  with  re- 

18  spect  to  the  item  but  any  bank  so  failing  remains  liable. 

19  (4)   A  failure  to  charge  back  or  claim  refund  does  not  affect 

20  other  rights  of  the  bank  against  the  customer  or  any  other 

21  party. 

22  (5)   If  credit  is  given  in  dollars  as  the  equivalent  of  the 

23  value  of  an  item  payable  in  a  foreign  currency  the  dollar 

24  amount  of  any  chargeback  or  refund  shall  be  calculated  on  the 

25  basis  of  the  buying  sight  rate  for  the'  foreign  currency  prevail- 

26  ing  on  the  day  when  the  person  entitled  to  the  chargeback  or 

27  refund  learns  that  it  will  not  receive  payment  in  ordinary 

28  course. 

29  14213.     Final   Payment   of   Item   by   Payor   Bank;   When 

30  Provisional  Debits  and  Credits  Become  Final;  When  Certain 

31  Credits  Become  Available  for  Withdrawal.     (1)   An  item  is 

32  finally  paid  by  a  payor  bank  when  the  bank  has  done  any  of 

33  the  following,  whichever  happens  first: 

34  (a)   Paid  the  item  in  cash ;  or 

35  (b)   Settled  for  the  item  without  reserving  a  right  to  re- 

36  voke  the  settlement  and  without  having  such  right  under 

37  statute,  clearinghouse  rule  or  agreement;  or 

38  (c)   Completed  the  process  of  posting  the  item  to  the  in- 

39  dicated  account  of  the  drawer,  maker  or  other  person  to  be 

40  charged  therewith ;  or 

41  (d)   Made  a  provisional  settlement  for  the  item  and  failed 

42  to  revoke  the  settlement  in  the  time  and  manner  permitted 

43  by  statute,  clearinghouse  rule  or  agreement. 

44  Upon  a  final  payment  under  paragraphs  (b),   (c)   or  (d)  the 

45  payor  bank  shall  be  accountable  for  the  amount  of  the  item. 

46  (2)   If  provisional  settlement  for  an  item  between  the  pre- 

47  senting  and  payor  banks  is  made  through  a  clearinghouse  or 

48  by  debits  or  credits  in  an  account  between  them,  then  to  the 

49  extent  that  provisional  debits  or  credits  for  the  item  are  en- 

50  tered  in  accounts  between  the  presenting  and  payor  banks  or 

51  between  the  presenting  and  successive  prior  collecting  banks 
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1  seriatim,  they  become  final  upon  final  payment  of  the  item  by 

2  the  payor  bank. 

3  (3)   If  a  collecting  bank  receives  a  settlement  for  an  item 

4  which  is  or  becomes  final   (subdivision  (3)  of  Section  14211, 

5  subdivision  (2)  of  Section  14213)  the  bank  is  accountable  to 

6  its  customer  for  the  amount  of  the  item  and  any  provisional 

7  credit  given  for  the  item  in  an  account  with  its  customer  be- 

8  comes  final. 

9  (4)   Subject  to  anj^  right  of, the  bank  to  apply  the  credit  to 

10  an  obligation  of  the  customer,  credit  given  b.v  a  bank  for  an 

11  item  in  an  account  with  its  customer  becomes  available  for 

12  withdrawal  as  of  right 

13  (a)  In  any  case  where  the  bank  has  received  a  provisional 

14  settlement  for  the  item — when  such  settlement  becomes  final 

15  and  the  bank  has  had  a  reasonable  time  to  learn  that  the  set- 

16  tlement  is  final ; 

17  (b)   In  any  case  where  the  bank  is  both  a  depositary-  bank 

18  and  a  payor  bank  and  the  item  is  finally  paid — at  the  opening 

19  of  the  bank's  second  banking  day  following  receipt  of  the 

20  item. 

21  (5)   A  deposit  of  money  in  a  bank  is  final  when  made  but, 

22  subject  to  any  right  of  the  bank  to  apply  the  deposit  to  an 

23  obligation  of  the  customer,  the  deposit  becomes  available  for 

24  withdrawal  as  of  right  at  the  opening  of  the  bank's  next  bank- 

25  ing  day  following  receipt  of  the  deposit. 

26  14214.     Insolvency  and  Preference.     (1)    Any  item  in  or 

27  coming  into  the  possession  of  a  payor  or  collecting  bank  which 

28  suspends  payment  and  which  item  is  not  finally  paid  shall  be 

29  returned  by  the  receiver,  trustee  or  agent  in  charge  of  the 

30  closed  bank  to  the  presenting  bank  or  the  closed  bank's  cus- 

31  tomer. 

32  (2)   If  a  payor  bank  finally  pays  an  item  and  suspends  pay- 

33  ments  without  making  a  settlement  for  the  item  with  its  cus- 

34  tomer  or  the  presenting  bank  which  settlement  is  or  becomes 

35  final,  the  owner  of  the  item  has  a  preferred  claim  against  the 

36  payor  bank. 

37  (3)   If  a  payor  bank  gives  or  a  collecting  bank  gives  or  re- 

38  ceives  a  provisional  settlement   for  an   item   and   thereafter 

39  suspends  payments,  the  suspension  does  not  prevent  or  inter- 

40  fere  with  the  settlement  becoming  final  if  such  finality  occurs 

41  automatically  upon  the  lapse  of  certain  time  or  the  happen- 

42  ing  of  certain  events  (subdivision   (3)  of  Section  14211  sub- 

43  divisions  (l)(d),   (2)  and  (3)  of  Section  14213). 

44  (4)   If  a  collecting  bank  receives  from  subsequent  parties 

45  settlement  for  an  item  which  settlement  is  or  becomes  final 

46  and  suspends  payments  without  making  a  settlement  for  the 

47  item  with  its  customer  which  is  or  becomes  final,  the  owner 

48  of  the  item  has  a  preferred  claim  against  such  collecting  bank. 
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1  Article  3.     Collection  of  Items:  Payor  Banks 
2 

3  14301.     Deferred  Posting ;  Recovery  of  Paj^ment  by  Return 

4  of  Items;  Time  of  Dishonor.     (1)  Where  an  authorized  set- 

5  tlement  for  a  demand  item  (other  than  a  documentary  draft) 

6  received  by  a  payor  bank  otherwise  than  for  immediate  pay- 

7  ment  over  the  counter  has  been  made  before  midnight  of  the 

8  banking  day  of  receipt  the  payor  bank  may  revoke  the  settle- 

9  ment  and  recover  any  payment  if  before  it  has  made  final  pay- 
iO  ment  (subdivision  (1)  of  Section  14213)  and  before  its  mid- 
11  night  deadline  it 

12  (a)   Returns  the  item ;  or 

13  (b)   Sends  written  notice  of  dishonor  or  nonpayment  if  the 
"14  item  is  held  for  protest  or  is  otherwise  unavailable  for  return. 

15  (2)   If  a  demand  item  is  received  by  a  payor  bank  for 

16  credit  on  its  books  it  may  return  such  item  or  send  notice  of 

17  dishonor   and  may  revoke   any  credit  given   or  recover  the 

18  amount  thereof  withdrawn  by  its  customer,  if  it  acts  within 

19  the  time  limit  and  in  the  manner  specified  in  the  preceding 

20  subdivision. 

21  (3)  Unless  previous  notice  of  dishonor  has  been  sent  an 

22  item  is  dishonored  at  the  time  when  for  purposes  of  dishonor 

23  it  is  returned  or  notice  sent  in  accordance  with  this  section. 

24  (4)  An  item  is  returned  : 

25  (a)   As  to  an  item  received  through  a  clearinghouse,  when 

26  it  is  delivered  to  the  presenting  or  last  collecting  bank  or  to 

27  the  clearinghouse  or  is  sent  or  delivered  in  accordance  with 

28  its  rules ;  or 

29  (b)   In  all  other  cases,  when  it  is  sent  or  delivered  to  the 

30  bank's  customer  or  transferor  or  pursuant  to  his  instructions. 

31  14302.     Payor  Bank's  Responsibility  for  Late  Return  of 

32  Item.     In  the  absence  of  a  valid  defense  such  as  breach  of  a 

33  presentment   warranty    (subdivision    (1)    of   Section   14207), 

34  settlement  effected  or  the  like,  if  an  item  is  presented  on  and 

35  received  by  a  payor  bank  the  bank  is  accountable  for  the 

36  amount  of 

37  (a)   A    demand    item    other    than    a    documentary    draft 

38  whether  properly  payable  or  not  if  the  bank,  in  any  case 
3^  where  it  is  not  also  the  depositary  bank,  retains  the  item  be- 

40  yond  midnight  of  the  banking  day  of  receipt  without  settling 

41  for  it  or,  regardless  of  whether  it  is  also  the  depositary  bank, 

42  does  not  pay  or  return  the  item  or  send  notice  of  dishonor 

43  until  after  its  midnight  deadline ;  or 

44  (b)  Any  other   properly   payable   item  unless   within   the 

45  time  allowed  for  acceptance  or  payment  of  that  item  the  bank 

46  either  accepts  or  pays  the  item  or  returns  it  and  accompanying 

47  documents. 

48  14303.     When  Items  Subject  to  Notice,  Stop  Order,  Legal 

49  Process  or  Setoff;  Order  in  Which  Items  May  Be  Charged  or 

50  Certified.     (1)   Any  knowledge,  notice  or  stop  order  received 

51  by,  legal  process  served  upon  or  setoff  exercised  by  a  payor 

52  bank,  whether  or  not  effective  under  other  rules  of  law  to 
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1  terminate,  suspend  or  modify  the  bank's  right  or  duty  to  pay 

2  an  item  or  to  charfre  its  customer's  account  for  the  item,  comes 

3  too  late  to  so  terminate,  suspend  or  modify  such  ri^rht  or  duty 

4  if  the  knowledge,  notice,  stop  order  or  legal  process  is  received 

5  or  served  and  a  reasonable  time  for  the  bank  to  act  thereon 

6  expires  or  the  setoff  is  exercised  after  the  bank  has  done  any 

7  of  the  following : 

8  (a)  Accepted  or  certified  the  item ; 

9  (b)   Paid  the  item  in  cash ; 

10  (c)   Settled  for  the  item  without  reserving  a  right  to  revoke 

11  the  settlement  and  without  having  such  right  under  statute, 

12  clearinghouse  rule  or  agreement ; 

13  (d)    Completed  the  process  of  posting  the  item  to  the  indi- 

14  cated  account  of  the  drawer,  maker  or  other  person  to  be 

15  charged  therewith  or  otherwise  has  evidenced  by  examination 

16  of  such  indicated  account  and  by  action  its  decision  to  pay  the 

17  item;  or 

18  (e)  Become  accountable  for  the  amount  of  the  item  under 

19  subdivision  (1)  (d)  of  Section  14213  and  Section  14302  dealing 

20  with  the  payor  bank's  responsibility  for  late  return  of  items. 

21  (2)   Subject  to  the  provisions  of  subdivision  (1)  items  may 

22  be  accepted,  paid,  certified  or  charged  to  the  indicated  account 

23  of  its  customer  in  any  order  convenient  to  the  bank. 

24 

25  Article  4.     Eelationship  Between  Payor  Bank 

26  and  Its  Customer 

27 

28  14401.     Wlien  Bank  May  Charge  Customer's  Account.     (1) 

29  As  against  its  customer,  a  bank  may  charge  against  his  account 

30  any  item  which  is  otherwise  properly  payable  from  that  ac- 

31  count  even  though  the  charge  creates  an  overdraft. 

32  (2)  A  bank  which  in  good  faith  makes  payment  to  a  holder 

33  may  charge  the  indicated  account  of  its  customer  according  to 

34  (a)   The  original  tenor  of  his  altered  item ;  or 

35  (b)   The  tenor  of  his  completed  item,  even  though  the  bank 

36  knows  the  item  has  been  completed  unless  the  bank  has  notice 

37  that  the  completion  was  improper. 

38  14402.     Bank's  Liability  to  Customer  for  Wrongful  Dis- 

39  honor.     A  payor  bank  is  liable  to  its  customer  for  damages 

40  proximately  caused  by  the  Avrongful  dishonor  of  an  item.  %\"hen 

41  the  dishonor  occurs  through  mistake  liability  is  limited  to  ac- 

42  tual  damages  proved.   If  so  proximately  caused  and  proved 

43  damages  may  include  damages  for  an  ai-rest  or  prosecution  of 

44  the  customer  or  other  conseqeuntial  damages.  Whether  any 

45  consequential  damages  are  proximately  caused  by  the  wrongful 

46  dishonor  is  a  question  of  fact  to  be  determined  in  each  case. 

47  14403.     Customer's    Right   to    Stop    Payment;    Burden    of 

48  Proof  of  Loss.     (1)   A  customer  may  by  order  to  his  bank 

49  stop  payment  of  any  item  paj'able  for  his  account  but  the 

50  order  nuist  be  received  at  such  time  and  in  such  manner  as  to 

51  afford  the  bank  a  reasonable  opportunity  to  act  on  it  prior  to 
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1  any  action  by  the  bank  with  respect  to  the  item  described  in 

2  Section  14303. 

3  (2)   An  oral  order  is  binding  upon  the  bank  only  for  14 

4  calendar  days  unless  confirmed  in  writing  within  that  period. 

5  A  written  order  is  effective  for  only  six  months  unless  renewed 

6  in  writing. 

7  (3)   The  burden  of  establishing  the  fact  and  amount  of  loss 

8  resulting  from  the  payment  of  an  item  contrary  to  a  binding 

9  stop  payment  order  is  on  the  customer. 

10  14404.     Bank  Not  Obligated  to  Pay  Check  More  Than  Six 

11  Months  Old.     A  bank  is  under  no  obligation  to  a  customer 
]  2  having  a  checking  account  to  pay  a  check,  other  than  a  certified 

13  check,  which  is  presented  more  than  six  months  after  its  date, 

14  but  it  may  charge  its  customer's  account  for  a  payment  made 

15  thereafter  in  good  faith. 

16  14405.     Death  or  Incompetence  of  Customer.     (1)   A  payor 

17  or  collecting  bank's  authority  to  accept,  pay  or  collect  an  item 

18  or  to  account  for  proceeds  of  its  collection  if  otherwise  effective 

19  is  not  rendered  ineffective  by  incompetence  of  a  customer  of 

20  either  bank  existing  at  the  time  the  item  is  issued  or  its  collec-. 

21  tion  is  undertaken  if  the  bank  does  not  know  of  an  adjudica- 

22  tion  of  incompetence.  Neither  death  nor  incompetence  of  a 

23  customer  revokes  such  authority  to  accept,  pay,  collect  or  ac- 

24  count  until  the  bank  knows  of  the.  fact  of  death  or  of  an 

25  adjudication  of  incompetence  and  has  reasonable  opportunity 

26  to  act  on  it. 

27  (2)   Even  with  knowledge  a  bank  may  for  10  days  after  the 
2S  date  of  death  pay  or  certify  checks  drawn  on  or  prior  to  that 

29  date  unless  ordered  to  stop  payment  by  a  person  claiming  an 

30  interest  in  the  account. 

31  14406.     Customer 's  Duty  to  Discover  and  Report  Unauthor- 

32  ized  Signature  or  Alteration.     (1)  When  a  bank  sends  to  its 

33  customer  a  statement  of  account  accompanied  by  items  paid  in 

34  good  faith  in  support  of  the  debit  entries  or  holds  the  state- 

35  ment  and  items  pursuant  to  a  request  or  instructions  of  its 

36  customer  or  otherwise  in  a  reasonable  manner  makes  the  state- 

37  ment  and  items  available  to  the  customer,  the  customer  must 

38  exercise  reasonable  care  and  promptness  to  examine  the  state- 

39  ment  and  items  to  discover  his  unauthorized  signature  or  any 

40  alteration  on  an  item  and  must  notify  the  bank  promptly  after 

41  discovery  thereof. 

42  (2)   If  the  bank  establishes  that  the  customer  failed  with 

43  respect  to  an  item  to  comply  with  the  duties  imposed  on  the 

44  customer  by  subdivision  (1)  the  customer  is  precluded  from 

45  asserting  against  the  bank 

46  (a)   His  unauthorized  signature  or  any  alteration  on  the 

47  item  if  the  bank  also  establishes  that  it  suffered  a  loss  by 

48  reason  of  such  failure ;  and 

49  (b)  An  unauthorized  signature  or  alteration  by  the  same 

50  wrongdoer  on  any  other  item  paid  in  good  faith  by  the  bank 

51  after  the  first  item  and  statement  was  available  to  the  cus- 

52  tomer  for  a  reasonable  period  not  exceeding  14  calendar  days 
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1  and  before  the  bank  receives  notification  from  the  customer  of 

2  any  such  unauthorized  signature  or  alteration. 

3  (3)   The  preclusion  under  subdivision    (2)   does  not  apply 

4  if  the  customer  establishes  lack  of  ordinary  care  on  the  part 

5  of  the  bank  in  paying  the  item(s). 

6  (4)   Without  regard  to  care  or  lack  of  care  of  either  the 

7  customer  or  the  bank  a  customer  who  does  not  within  one  year 

8  from  the  time  the  statement  and  items  are  made  available  to 

9  the  customer  (subdivision  (1))  discover  and  report  his  unau- 

10  thorized  signature  or  any  alteration  on  the  face  or  back  of  the 

11  item  or  does  not  within  three  years  from  that  time  discover 

12  and  report  any  unauthorized  indorsement  is  precluded  from 

13  asserting   against  the   bank  such  unauthorized   signature   or 

14  indorsement  or  such  alteration. 

15  (5)   If  under  this  section  a  payor  bank  has  a  valid  defense 

16  against  a  claim  of  a  customer  upon  or  resulting  from  payment 

17  of  an  item  and  waives  or  fails  upon  request  to  assert  the  de- 

18  fense  the  bank  may  not  assert  against  any  collecting  bank  or 

19  other  prior  party  presenting  or  transferring  the  item  a  claim 

20  based  upon  the  unauthorized  signature  or  alteration  giving  rise 

21  to  the  customer 's  claim. 

22  14407.     Payor  Bank's  Right  to  Subrogation  on  Improper 

23  Payment.     If  a  payor  bank  has  paid  an  item  over  the  stop  pay- 

24  ment  order  of  the  drawer  or  maker  or  otherwise  under  circum- 

25  stances  giving  a  basis  for  objection  by  the  drawer  or  maker, 

26  to  prevent  unjust  enrichment  and  only  to  the  extent  necessary 

27  to  prevent  loss  to  the  bank  by  reason  of  its  payment  of  the 

28  item,  the  payor  bank  shall  be  subrogated  to  the  rights 

29  (a)   Of  any  holder  in  due  course  on  the  item  against  the 

30  drawer  or  maker ;  and 

31  (b)   Of  the  payee  or  any  other  holder  of  the  item  against 

32  the  drawer  or  maker  either  on  the  item  or  under  the  trans- 

33  action  out  of  which  the  item  arose ;  and 

34  (c)   Of  the  drawer  or  maker  against  the  payee  or  any  other 

35  holder  of  the  item  with  respect  to  the  transaction  out  of  which 

36  the  item  arose. 
37 

38  Article  5.     Collection  of  Documentary  Drafts 

39 

40  14501.     Plandling  of  Documentary  Drafts;  Duty  to  Send  for 

41  Presentment  and  to  Notify  Customer  of  Dishonor.     A  bank 

42  which  takes  a  documentary  draft  for  collection  must  present 

43  or  send  the  draft  and  accompanying  documents  for  present- 

44  ment  and  upon  learning  that  tlie  draft  has  not  been  paid  or 

45  accepted  in  due  course  must  seasonably  notify  its  customer  of 

46  such  fact  even  though  it  may  have  discounted  or  bought  the 

47  draft  or  extended  credit  available  for  withdrawal  as  of  right. 

48  14502.     Presentment   of   "On   Arrival"   Drafts.     VThen   a 

49  draft  or  the  relevant  instructions  require  presentment  "on 

50  arrival,"  "when  goods  arrive"  or  the  like,  the  collecting  bank 

51  need  not  present  until  in  its  judgment  a  reasonable  time  for 

52  arrival  of  the  goods  has  expired.  Refusal  to  pay  or  accept 
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1  because  the  goods  have  not  arrived  is  not  dishonor;  the  bank 

2  must  notify  its  transferor  of  such  refusal  but  need  not  present 

3  the  draft  again  until  it  is  instructed  to  do  so  or  learns  of  the 

4  arrival  of  the  goods. 

5  14503.     Responsibility  of  Presenting  Bank  for  Documents 

6  and  Goods ;  Report  of  Reasons  for  Dishonor ;  Referee  in  Case 

7  of  Need.     Unless  otherwise  instructed  and  except  as  provided 

8  in  Chapter  5  a  bank  presenting  a  documentary  draft 

9  (a)   Must  deliver  the  documents  to  the  drawee  on  accept- 

10  ance  of  the  draft  if  it  is  payable  more  than  three  days  after 

11  presentment;  otherwise,  only  on  payment;  and 

12  (b)  Upon  dishonor,  either  in  the  case  of  presentment  for 

13  acceptance  or  presentment  for  payment,  may  seek  and  follow 

14  instructions  from  any  referee  in  case  of  need  designated  in 

15  the  draft  or  if  the  presenting  bank  does  not  choose  to  utilize 

16  his  services  it  must  use  diligence  and  good  faith  to  ascertain 

17  the  reason  for  dishonor,  must  notify  its  transferor  of  the 

18  dishonor  and  of  the  results  of  its  effort  to  ascertain  the 

19  reasons  therefor  and  must  request  instructions. 

20  But  the  presenting  bank  is  under  no  obligation  with  respect  to 

21  goods  represented  by  the  documents  except  to  follow  any  rea- 

22  sonable  instructions  seasonably  received;  it  has  a  right  to  re- 

23  imbursement  for  any  expense  incurred  in  following  instruc- 

24  tions  and  to  prepayment  of  or  indemnity  for  such  expenses. 

25  14504.     Privilege  of  Presenting  Bank  to  Deal  With  Goods; 

26  Security  Interest  for  Expenses.     (1)  A  presenting  bank  which, 

27  following  the  dishonor  of  a  documentary  draft,  has  seasonably 

28  requested  instructions  but  does  not  receive  them  within  a  rea- 

29  sonable  time  may  store,  sell,  or  otherwise  deal  with  the  goods 

30  in  any  reasonable  manner. 

31  (2)   For  its  reasonable  expenses  incurred  by  action  under 

32  subdivision  (1)  the  presenting  bank  has  a  lien  upon  the  goods 

33  or  their  proceeds,  which  may  be  foreclosed  in  the  same  manner 

34  as  an  unpaid  seller's  lien. 
35 

36  Chapter  5.    Letters  of  Credit 

37 

38  15101.     Short  Title.     This  chapter  shall  be  known  and  may 

39  be  cited  as  Uniform  Commercial  Code — Letters  of  Credit. 

40  15102.     Scope.     (1)  This  chapter  applies 

41  (a)   To  a  credit  issued  by  a  bank  if  the  credit  requires  a 

42  documentary  draft  or  a  documentary  demand  for  payment; 

43  and 

44  (b)   To  a  credit  issued  by  a  person  other  than  a  bank  if  the 

45  credit  requires  that  the  draft  or  demand  for  payment  be  ac- 

46  companied  by  a  document  of  title ;  and 

47  (c)   To  a  credit  issued  by  a  bank  or  other  person  if  the  credit 

48  is  not  within  paragraph  (a)  or  (b)  but  conspicuously  states 

49  that  it  is  a  letter  of  credit  or  is  conspicuously  so  entitled. 

50  (2)  Unless  the  engagement  meets  the  requirements  of  sub- 

51  division  (1),  this  chapter  does  not  apply  to  engagements  to 

52  make  advances  or  to  honor  drafts  or  demands  for  payment,  to 
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1  authorities  to  pay  or  pureliase,  to  guarantees  or  to  general 

2  agreements. 

3  (3)   This  chapter  deals  ATith  some  but  not  all  of  the  rules 

4  and  concepts  of  letters  of  credit  as  such  rules  or  concepts  have 

5  developed  prior  to  this  act  or  may  hereafter  develop.  The  fact 

6  that  this  cliapter  states  a  rule  does  not  by  itself  require,  imply 

7  or  negate  application  of  the  same  or  a  converse  rule  to  a  sit- 

8  nation  not  provided  for  or  to  a  person  not  specified  by  this 

9  chapter. 

10  15103.     Definitions.     (1)    In  this  chapter  unless  the  con- 

11  text  otherwise  requires 

12  (a)   "Credit"  or  "letter  of  credit"  means  an  engagement 

13  by  a  bank  or  other  person  made  at  the  request  of  a  customer 

14  and  of  a  kind  within  the  scope  of  this  chapter  (Section  15102) 

15  that  the  issuer  will  honor  drafts  or  other  demands  for  pay- 

16  ment  upon  compliance  with  the  conditions  specified   in  the 

17  credit.  A  credit  may  be  either  revocable  or  irrevocable.  The 

18  engagement  may  be  either  an  agreement  to  honor  or  a  state- 

19  ment  that  the  bank  or  other  person  is  authorized  to  honor. 

20  (b)   A  "documentary  draft"  or  a  "documentary  demand 

21  for  payment"  is  one  honor  of  which  is  conditioned  upon  the 

22  presentation  of  a  document  or  documents.  "Document"  means 

23  any  paper  including  document  of  title,  security,  invoice,  cer- 

24  tificate,  notice  of  default  and  the  like. 

25  (c)  An  "issuer"  is  a  bank  or  other  person  issuing  a  credit. 

26  (cl)  A  "beneficiary"  of  a  credit  is  a  person  who  is  entitled 

27  under  its  terms  to  draw  or  demand  payment. 

28  (e)   An  "advising  bank"  is  a  bank  which  gives  notification 

29  of  the  issuance  of  a  credit  by  another  bank. 

30  (f)  A  "confirming  bank"  is  a  bank  which  engages  either 

31  that  it  will  itself  honor  a  credit  already  issued  bj^  another 

32  bank  or  that  such  a  credit  will  be  honored  by  the  issuer  or  a 

33  third  bank. 

34  (g)   A  "customer"  is  a  buyer  or  other  person  who  causes 

35  an  issuer  to  issue  a  credit.  The  term  also  includes  a  bank  which 

36  procures  issuance  or  confirmation  on  behalf  of  that  bank's 

37  customer. 

38  (2)   Other  definitions  applying  to  tliis  chapter  and  the  sec- 

39  tions  in  which  they  appear  are : 

40  "Notation  of  credit."  Section  15108. 

41  "Presenter."  Section  15112(3). 

42  (3)   Definitions  in  other  chapters  appl3'ing  to  this  chapter 

43  and  the  sections  in  whicli  they  appear  are  : 

44  "Accept"  or  "acceptance."  Section  13410. 

45  ' '  Contract  for  sale. ' '  Section  12106. 

46  "Draft."  Section  13104. 

47  ' '  Holder  in  due  course. ' '  Section  13302. 

48  "Midnight  deadline."  Section  14104. 

49  "Security."  Section  18102. 

50  (4)   In    addition,    Chapter    1    contains    general    definitions 

51  and  priiieiplcs  of  construction  and   interpretation  applicable 

52  throughout  this  chapter. 
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1  15104.     Formal    Requirements;    Signing.      (1)   Except    as 

2  otherwise  required  in  subdivision  (l)(c)  of  Section  15102  on 

3  scope,  no  particular  form  of  phrasing  is  required  for  a  credit. 

4  A  credit  must  be  in  writing  and  signed  by  the  issuer  and  a 

5  confirmation  must  be  in  writing  and  signed  by  the  confirming 

6  bank.  A  modification  of  the  terms  of  a  credit  or  confirmation 

7  must  be  signed  by  the  issuer  or  confirming  bank. 

8  (2)   A  telegram  may  be  a  sufficient  signed  writing  if  it  iden- 

9  tifies  its  sender  by  an  authorized  authentication.  The  authenti- 

10  cation  may  be  in  code  and  the  authorized  naming  of  the  issuer 

11  in  an  advice  of  credit  is  a  sufficient  signing. 

12  15105.     Consideration.     No    consideration    is    necessary   to 

13  establish  a  credit  or  to  enlarge  or  otherwise  modify  its  terms. 

14  15106.     Time  and  Effect  of  Establishment  of  Credit.     (1) 

15  Unless  otherwise  agreed  a  credit  is  established 

16  (a)   As  regards  the  customer  as  soon  as  a  letter  of  credit  is 

17  sent  to  him  or  the  letter  of  credit  or  an  authorized  written 

18  advice  of  its  issuance  is  sent  to  the  beneficiary ;  and 

19  (b)  As  regards  the  beneficiary  when  he  receives  a  letter  of 

20  credit  or  an  authorized  written  ad'vice  of  its  issuance. 

21  (2)  Unless  otherwise  agreed  once  an  irrevocable  credit  is 

22  established  as   regards   the   customer   it   can  be   modified   or 

23  revoked  only  with  the  consent  of  the  customer  and  once  it  is 

24  established  as  regards  the  beneficiary  it  can  be  modified  or 

25  revoked  only  with  his  consent. 

26  (3)   Unless  otherwise  agreed  after  a  revocable  credit  is  es- 

27  tablished  it  may  be  modified  or  revoked  by  the  issuer  without 

28  notice  to  or  consent  from  the  customer  or  beneficiary. 

29  (4)   Notwithstanding  any  modification  or  revocation  of  a 

30  revocable  credit  any  person  authorized  to  honor  or  negotiate 

31  under  the  terms  of  the  original  credit  is  entitled  to  reimburse- 

32  ment  for  or  honor  of  any  draft  or  demand  for  payment  duly 

33  honored  or  negotiated  before  receipt  of  notice  of  the  modifi- 

34  cation  or  revocation  and  the  issuer  in  turn  is  entitled  to  reim- 

35  bursement  from  its  customer. 

36  15107.     Advice  of  Credit;   Confirmation;   Error  in   State- 

37  ment  of  Terms.     (1)  Unless  otherwise  specified  an  advising 

38  bank  by  advising  a  credit  issued  by  another  bank  does  not 

39  assume  any  obligation  to  honor  drafts  drawn  or  demands  for 

40  payment  made  under  the  credit  but  it  does  assume  obligation 

41  for  the  accuracy  of  its  own  statement. 

42  (2)   A  confirming  bank  by  confirming  a  credit  becomes  di- 

43  rectly  obligated  on  the  credit  to  the  extent  of  its  confirmation 

44  as  though  it  were  its  issuer  and  acquires  the  rights  of  an 

45  issurer. 

46  (3)   Even  though  an  advising  bank  incorrectly  advises  the 

47  terms  of  a  credit  it  has  been  authorized  to  advise  the  credit  is 

48  established  as  against  the  issuer  to  the  extent  of  its  original 

49  terms. 

50  (4)  Unless  otherwise  specified  the  customer  bears  as  against 

51  the  issuer  all  risks  of  transmission  and  reasonable  translation 

52  or  interpretation  of  any  message  relating  to  a  credit. 
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1  15108.     "Notation  Credit";  Exhaustion  of  Credit.     (1)   A 

2  credit  which  specifies  that  any  person  purchasing  or  paying 

3  drafts  drawn  or  demands  for  payment  made  under  it  must 

4  note  the  amount  of  the  draft  or  demand  on  the  letter  or  advice 

5  of  credit  is  a  "  notation  of  credit. ' ' 

6  (2)   Under  a  notation  credit 

7  (a)  A  person  pa.ying  the  beneficiary  or  purchasing  a  draft 

8  or  demand  for  i)ayment  from  him  ac(iuires  a  right  to  honor 

9  only  if  the  approjjriate  notation  is  made  and  by  transferring 

10  or  forwarding  for  honor  the  documents  under  the  credit  such 

11  a  person  warrants  to  the  issuer  that  the  notation  has  been 

12  made ;  and 

13  (b)   Unless  the  credit  or  a  signed  statement  that  an  appro- 

14  priate  notation  has  been  made  accompanies  the  draft  or  de- 

15  mand  for  pajanent  the  issuer  may  delay  honor  until  evidence 

16  of  notation  has  been  procured  which  is  satisfactory  to  it  but 

17  its  obligation  and  that  of  its  customer  continue  for  a  reasonable 

18  time  not  exceeding  30  daj^s  to  obtain  such  evidence. 

19  (3)   If  the  credit  is  not  a  notation  credit 

20  (a)   The  issuer  may  honor  complying  drafts  or  demands  for 

21  paj'ment  presented  to  it  in  the  order  in  which  they  are  pre- 

22  sented  and  is  discharged  pro  tanto  by  honor  of  any  such  draft 

23  or  demand ; 

24  (b)   As  between  competing  good  faith  purchasers  of  comply- 

25  ing  drafts  or  demands  the  person  first  purchasing  has  priority 

26  over  a  subsequent  purchaser  even  though  the  later  purchased 

27  draft  or  demand  has  been  first  honored. 

28  15109.     Issuer's   Obligation  to   Its   Customer.     (1)   An  is- 

29  suer's  obligation  to  its  customer  includes  good  faith  and  ob- 

30  servance  of  any  general  banking  usage  but  unless  otherwise 

31  agreed  does  not  include  liability  or  responsibility 

32  (a)   For  performance  of  the  underlying  contract  for  sale  or 

33  other  transaction  between  the  customer  and  the  beneficiary ;  or 

34  (b)   For  any  act  or  omission  of  any  person  other  than  itself 

35  or  its  own  branch  or  for  loss  or  destruction  of  a  draft,  demand 

36  or  document  in  transit  or  in  the  possession  of  others ;  or 

37  (c)   Based  on  knowledge  or  lack  of  knowledge  of  any  usage 

38  of  any  particular  trade. 

39  (2)  An  issuer  must  examine  documents  with  care  so  as  to 

40  ascertain  that  on  their  face  they  appear  to  comply  with  the 

41  terms  of  the  credit  but  unless  otherwise  agreed  assumes  no 

42  liability  or  responsibility  for  the  genuineness,  falsification  or 

43  effect  of  any  document  which  appears  on  such  examination  to 

44  to  be  regular  on  its  face. 

45  (3)   A  nonbank  issuer  is  not  bound  by  any  banking  usage  of 

46  which  it  has  no  knowledge. 

47  15110.     Availablility  of  Credit  in  Portions;  Presenter's  Res- 

48  ervation  of  Lien  or  Claim.     (1)  Unless  otherwise  specified  a 

49  credit  maj'  be  used  in  portions  in  the  discretion  of  the  bene- 

50  ficiary. 

51  (2)   Unless  otherwise   specified   a   person   by   presenting  a 

52  documentary  draft  or  demand  for  payment  under  a  credit 
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1  relinquishes  upon  its  honor  all  claims  to  the  documents  and  a 

2  person  by  transferring  such  draft  or  demand  or  causing  such 

3  presentment  authorizes  such  relinquishment.  An  explicit  reser- 

4  vation  of  claim  makes  the  draft  or  demand  noncomplying. 

5  15111.     Warranties  on  Transfer  and  Presentment.     (1)  Un- 

6  less  otherwise  agreed  the  beneficiary  by  transferring  or  pre- 

7  senting  a  documentary  draft  or  demand  for  payment  warrants 

8  to  all  interested  parties  that  the  necessary  conditions  of  the 

9  credit  have  been  complied  with.  This  is  in  addition  to  any 

10  warranties  arising  under  Chapters  3,  4,  7  and  8. 

11  (2)   Unless  otherwise  agreed  a  negotiating,  advising,  con- 

12  firming,  collecting  or  issuing  bank  presenting  or  transferring 

13  a  draft  or  demand  for  payment  under  a  credit  warrants  only 

14  the  matters  warranted  by  a  collecting  bank  under  Chapter  4 

15  and  any  such  bank  transferring  a  document  warrants  only  the 

16  matters  warranted  by  an  intermediary  under  Chapters  7  and  8. 

17  15112.     Time  Allowed  for  Honor  or  Rejection;  Withhold- 

18  ing  Honor  or  Rejection  by  Consent;   "Presenter."     (1)   A 

19  bank  to  which  a  documentary  draft  or  demand  for  payment 

20  is  presented  under  a  credit  may  without  dishonor  of  the  draft, 

21  demand  or  credit 

22  (a)   Defer  honor  until  the  close  of  the  third  banking  day 

23  following  receipt  of  the  documents ;  and 

24  (b)   Further  defer  honor  if  the  presenter  has  expressly  or 

25  impliedly  consented  thereto. 

26  Failure  to  honor  within  the  time  here  specified  constitutes  dis- 

27  honor  of  the  draft  or  demand  and  of  the  credit  except  as 

28  otherwise  provided  in  subdivision    (4)    of  Section  15114  on 

29  conditional  payment. 

30  (2)  Upon  dishonor  the  bank  may  unless  otherwise  instructed 

31  fulfill  its  duty  to  return  the  draft  or  demand  and  the  docu- 

32  ments  by  holding  them  at  the  disposal  of  the  presenter  and 

33  sending  him  an  advice  to  that  effect. 

34  (3)   "Presenter"  means  any  person  presenting  a  draft  or 

35  demand  for  payment  for  honor  under  a  credit  even  though 

36  that  person  is  a  confirming  bank  or  other  correspondent  which 

37  is  acting  under  an  issuer's  authorization. 

38  15113.     Indemnities.     (1)   A     bank     seeking     to     obtain 

39  (whether  for  itself  or  another)   honor,  negotiation  or  reim- 

40  bursement  under  a  credit  may  give  an  indemnity  to  induce 
4.1  such  honor,  negotiation  or  reimbursement. 

42  (2)   An  indemnity  agreement  inducing  honor,  negotiation  or 

43  reimbursement 

44  (a)  Unless  otherwise  explicitly  agreed  applies  to  defects  in 

45  the  documents  but  not  in  the  goods;  and 

46  (b)   Unless  a  longer  time  is  explicitly  agreed  expires  at  the 

47  end  of  10  business  days  following  receipt  of  the  documents  by 

48  the  ultimate  customer  unless  notice  of  objection  is  sent  before 

49  such  expiration  date.  The  ultimate  customer  may  send  notice 

50  of  objection  to  the  person  from  whom  he  received  the  docu- 

51  ments  and  any  bank  receiving  such  notice  is  under  a  duty  to 

52  send  notice  to  its  transferor  before  its  midnight  deadline. 

(229) 


S-1  —  90  — 

1  15114.     Issuer's  Duty  and   Privilege  to  Honor;  Right  to 

2  Reimbursement.     (1)  An  issuer  must  honor  a  draft  or  demand 

3  for  payment  which  complies  with  the  terms  of  the  relevant 
4:  credit  regardless  of  whether  the  goods  or  documents  conform 

5  to  the  underlj'ing  contract  for  sale  or  other  contract  between 

6  the  customer  and  the  beneficiary.  The  issuer  is  not  excused 

7  from  honor  of  such  a  draft  or  demand  by  reason  of  an  addi- 

8  tional  general  term  that  all  documents  must  be  satisfactory  to 

9  the  issuer,  but  an  issuer  may  require  that  specified  documents 

10  must  be  satisfactory  to  it. 

11  (2)  Unless   otherwise  agreed  when   documents   appear   on 

12  their  face  to  comply  with  the  terms  of  a  credit  but  a  required 

13  document  does  not  in  fact  conform  to  the  warranties  made  on 

14  negotiation  or  transfer  of  a  document  of  title  (Section  17507) 

15  or  of  a  security  (Section  18306)  or  is  forged  or  fraudulent  or 

16  there  is  fraud  in  the  transaction. 

17  (a)   The  issuer  must  honor  the  draft  or  demand  for  pay- 

18  ment  if  honor  is  demanded  by  a  negotiating  bank  or  other 

19  holder  of  the  draft  or  demand  which  has  taken  the  draft  or 

20  demand   under   the    credit   and   under    circumstances    which 

21  would  make  it  a  holder  in  due  course   (Section  13302)   and 

22  in  an  appropriate  case  would  make  it  a  person  to  whom  a 

23  document  of  title  has  been  dulj^  negotiated   (Section  17502) 

24  or  a  bona  fide  purchaser  of  a  securit.Y  (Section  18302)  ;  and 

25  (b)   In  all  other  cases  as  against  its  customer,  an  issuer  act- 

26  ing  in  good  faith  may  honor  the  draft  or  demand  for  payment 

27  despite  notification  from  the  customer  of  fraud,  forgery  or 

28  other  defect  not  apparent  on  the  face  of  the  documents  but  a 

29  court  of  appropriate  jurisdiction  may  enjoin  such  honor. 

30  (3)   Unless  otherwise  agreed  an  issuer  which  has  duly  hon- 

31  ored  a  draft  or  demand  for  payment  is  entitled  to  immediate 

32  reimbursement  of  any  payment  made  under  the  credit  and  to 

33  be  put  in  effectively  available  funds  not  later  than  the  day 

34  before  maturity  of  any  acceptance  made  under  the  credit. 

35  (4)   When  a  credit  provides  for  payment  by  the  issuer  on 

36  receipt  of  notice  that  the  required  documents  are  in  the  pos- 

37  session  of  a  correspondent  or  other  agent  of  the  issuer 

38  (a)   Any  payment  made  on  receipt  of  such  notice  is  condi- 

39  tional ;  and 

40  (b)   The  issuer  may  reject  documents  which  do  not  comply 

41  with  the  credit  if  it  does  so  within  three  banking  days  follow- 

42  ing  its  receipt  of  the  documents;  and 

43  (c)   In  the  event  of  such  rejection,  the  issuer  is  entitled  by 

44  charge  back  or  otherwise  to  return  of  the  payment  made. 

45  (5)   In  the  case  covered  by  subdivision  (4)  failure  to  reject 

46  documents  within  the  time  .specified  in  paragraph    (b)   con- 

47  stitutes  acceptance  of  the  documents  and  makes  the  pajTneut 

48  final  in  favor  of  the  beneficiary. 

49  15115.     Remedy   for   Improper   Dishonor   or   Anticipatory 

50  Repudiation.     (1)  "When   an    issuer   wrongfully   dishonors   a 

51  draft  or  demand  for  payment  presented  under  a  credit  the 

52  per.son  entitled  to  lionor  has  with  respect  to  any  documents 
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1  the  rights  of  a  person  in  the  position  of  a  seller    (Section 

2  12707)  and  may  recover  from  the  issuer  the  face  amount  of 

3  the  draft  or  demand  together  with  incidental  damages  under 

4  Section  12710  on  seller's  incidental  damages  and  interest  but 

5  less  any  amount  realized  by  resale  or  other  use  or  disposition 

6  of  the  subject  matter  of  the  transaction.  In  the  event  no  resale 

7  or  other  utilization  is  made  the  documents,  goods  or  other  sub- 

8  ject  matter  involved  in  the  transaction  must  be  turned  over 

9  to  the  issuer  on  payment  of  judgment. 

10  (2)  When  an  issuer  wrongfully  cancels  or  otherwise  repudi- 

11  ates  a  credit  before  presentment  of  a  draft  or  demand  for  pay- 

12  ment  drawn  under  it  the  beneficiary  has  the  rights  of  a  seller 

13  after  anticipatory  repudiation  by  the  buyer  under   Section 

14  12610  if  he  learns  of  the  repudiation  in  time  reasonably  to 

15  avoid  procurement  of  the  required  documents.  Otherwise  the 

16  beneficiary  has  an  immediate  right  of  action  for  wrongful  dis- 

17  honor. 

18  15116.     Transfer  and  Assignment.     (1)   The  right  to  draw 

19  under  a  credit  can  be  transferred  or  assigned  only  when  the 

20  credit  is  expressly  designated  as  transferable  or  assignable. 

21  (2)   Even  though  the  credit  specifically  states  that  it  is  non- 
22  transferable  or  nonassignable  the  beneficiary  may  before  per- 

23  formance  of  the  conditions  of  the  credit  assign  his  right  to 

24  proceeds.  Such  an  assignment  is  an,  assignment  of  a  contract 

25  right  under  Chapter  9  on  secured  transactions  and  is  governed 

26  hy  that  chapter  except  that 

27  (a)   The  assignment  is  ineffective  until  the  letter  of  credit 

28  or  advice  of  credit  is  delivered  to  the  assignee  which  delivery 

29  constitutes  perfection  of  the  security  interest  under  Chapter 

30  9 ; and 

31  (b)   The  issuer  may  honor  drafts  or  demands  for  payment 

32  drawn  under  the  credit  until  it  receives  a  notification  of  the 

33  assignment  signed  by  the  beneficiary  which  reasonably  iden- 

34  tifies  the   credit  involved  in  the  assignment   and  contains   a 

35  request  to  pay  the  assignee ;  and 

36  (c)   After  what  reasonably  appears  to  be  such  a  notification 

37  has  been  received  the  issuer  may  without  dishonor  refuse  to 

38  accept  or  pay  even  to  a  person  otherwise  entitled  to  honor  until 

39  the  letter  of  credit  or  advice  of  credit  is  exhibited  to  the  issuer. 

40  (3)   Except  where  the  beneficiary  has  effectively  assigned 

41  his  right  to  draw  or  his  right  to  proceeds,  nothing  in  this  sec- 

42  tion  limits  his  right  to  transfer  or  negotiate  drafts  or  demands 

43  drawn  under  the  credit. 

44  15117.     Insolvency  of  Bank  Holding  Funds  for  Documen- 

45  tary  Credit.      (1)   Where  an  issuer  or  an  advising  or  confirm- 

46  ing  bank  or  a  bank  which  has  for  a  customer  procured  issuance 

47  of  a  credit  by  another  bank  becomes  insolvent  before  final  pay- 

48  ment  under  the  credit  and  the  credit  is  one  to  which  this  chap- 

49  ter  is  made  applicable  by  paragraph   (a)   or   (b)   of  Section 

50  15102(1)  on  scope,  the  receii^t  or  allocation  of  funds  or  collat- 
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1  eral  to  secure  or  meet  obligations  under  the  credit  shall  have 

2  the  following  results : 

3  (a)   To  the  extent  of  any  funds  or  collateral  turned  over 

4  after  or  before  the  insolvency  as  indemnity  against  or  specifi- 

5  cally  for  the  purpose  of  payment  of  drafts  or  demands  for 

6  pajTuent   drawn  under  the  designated  credit,  the   drafts  or 

7  demands  are  entitled  to  payment  in  preference  over  depositors 

8  or  other  general  creditors  of  the  issuer  or  bank ;  and 

9  (b)   On  expiration  of  the  credit  or  surrender  of  the  bene- 

10  ficiary's  rights  under  it  unused  any  person  who  has  given  such 

11  funds  or  collateral  is  similarly  entitled  to  return  thereof;  and 

12  (c)  A  charge  to  a  general  or  current  account  with  a  bank  if 

13  specificallj^  consented  to  for  the  purpose  of  indemnity  against 

14  or  payment  of  drafts  or  demands  for  pa^mient  drawn  under 

15  the  designated  credit  falls  under  the  same  rules  as  if  the  funds 

16  had  been  drawn  out  in  cash  and  then  turned  over  with  specific 

17  instructions. 

18  (2)   After  honor  or  reimbursement  under  this  section  the 

19  customer  or  other  person  for  whose  account  the  insolvent  bank 

20  has  acted  is  entitled  to  receive  the  documents  involved. 
21 

22  Chapter  6.     Bulk  Transfers 

23 

24  16101.     Short  Title.     This  chapter  shall  be  known  and  may 

25  be  cited  as  Uniform  Commercial  Code — Bulk  Transfers. 

26  16102.     "Bulk  Transfer";  Transfers  of  Equipment;  Enter- 

27  prises  Subject  to  This  Article;  Bulk  Transfers  Subject  to  This 

28  Article.     (1)  A  "bulk  transfer"  is  any  transfer  in  bulk  and 

29  not  in  the  ordinary  course  of  the  transferor's  business  of  a 

30  major  part  of  the  materials,  supplies,  merchandise  or  other 

31  inventory    (Section  19109)    of  an  enterprise  subject  to  this 

32  chapter. 

33  (2)  A  transfer  of  a  substantial  part  of  the  equipment  (Sec- 

34  tion  19109)  of  such  an  enterprise  is  a  bulk  transfer  if  it  is 

35  made  in  connection  with  a  bulk  transfer  of  inventory,  but  not 

36  otherwise. 

37  (3)   The  enterprises  subject  to  this  chapter  are  all  those 

38  whose  principal  business  is  the  sale  of  merchandise  from  stock, 

39  including  those  who  manufacture  what  they  sell. 

40  (4)   Except  as   limited  by  the   following  section   all   bulk 

41  transfers  of  goods  located  within  this  State  are  subject  to  this 

42  chapter. 

43  16103.     Transfers  Excepted  From  This  Chapter.     The  fol- 

44  lowing  transfers  are  not  subject  to  this  chapter: 

45  (1)   Those  made  to  give  security  for  the  performance  of  an 

46  obligation ; 

47  (2)  General  assignments  for  the  benefit  of  all  the  creditors 

48  of  the  transferor,  and  subsequent   transfers  by  the  assignee 

49  thereunder ; 

50  (3)   Transfers  in  settlement  or  realization  of  a  lien  or  other 

51  security  interest; 
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1  (4)   Sales  by  executors,  admiuistrators,  receivers,  trustees  in 

2  bankruptcy,  or  any  public  officer  under  judicial  process ; 

3  (5)   Sales  made  in  the  course  of  judicial  or  administrative 

4  proceedings  for  the  dissolution  or  reorganization  of  a  corpora- 

5  tion  and  of  which  notice  is  sent  to  the  creditors  of  the  corpora- 

6  tion  pursuant  to  order  of  the  court  or  administrative  agency; 

7  (6)   Transfers  to  a  person  maintaining  a  known  place  of 

8  business  in  this  State  who  becomes  bound  to  pay  the  debts  of 

9  the  transferor  in  full  and  gives  public  notice  of  that  fact,  and 

10  who  is  solvent  after  becoming  so  bound ; 

11  (7)   A  transfer  to  a  new  business  enterprise  organized  to 

12  take  over  and  continue  the  business,  if  public  notice  of  the 

13  transaction  is  given  and  the  new  enterprise  assumes  the  debts 

14  of  the  transferor  and  he  receives  nothing  from  the  transaction 

15  except  an  interest  in  the  new  enterprise  junior  to  the  claims  of 
15  creditors; 

17  (8)   Transefers  of  property  which  is  exempt  from  execution. 

18  16104.     Schedule  of  Property,  List  of  Creditors.     (1)  Ex- 

19  cept  as  provided  with  respect  to  auction  sales  (Section  16108), 

20  9-  bulk  transfer  subject  to  this  chapter  is  ineffective  against  any 

21  creditor  of  the  transferor  unless : 

22  (a)   The  transferee  requires  the  transferor  to  furnish  a  list 

23  of  his  existing  creditors  prepared  as  stated  in  this  section ;  and 

24  (b)   The  parties  prepare  a  schedule  of  the  property  trans- 

25  f erred  sufficient  to  identify  it;  and 

26  (c)   The  transferee  preserves  the  list  and  schedule  for  six 

27  months  next  following  the  transfer  and  permits  inspection  of 

28  either  or  both  and  copying  therefrom  at  all  reasonable  hours 

29  by  any  creditor  of  the  transferor,  or  files  the  list  and  schedule 

30  in 

31  (2)   The  list  of  creditors  must  be  signed  and  sworn  to  or  af- 

32  firmed  by  the  transferor  or  his  agent.  It  must  contain  the  names 

33  and  business  addresses  of  all  creditors  of  the  transferor,  with 

34  the  amounts  when  known,  and  also  the  names  of  all  persons 

35  who  are  known  to  the  transferor  to  assert  claims  against  him 

36  even  though  such  claims  are  disputed. 

37  (3)   Responsibility  for  the  completeness  and  accuracy  of  the 

38  list  of  creditors  rests  on  the  transferor,  and  the  transfer  is  not 

39  rendered  ineffective  by  errors  or  omissions  therein  unless  the 

40  transferee  is  shown  to  have  had  knowledge. 

41  16105.     Notice  to   Creditors.     In  addition  to  the  require- 

42  ments  of  the  preceding  section,  any  bulk  transfer  subject  to 

43  this  chapter  except  one  made  by  auction  sale  (Section  16108) 

44  is  ineffective  against  any  creditor  of  the  transferor  unless  at 

45  least  10  days  before  he  takes  possession  of  the  goods  or  pays 

46  for  them,  whichever  happens  first,  the  transferee  gives  notice 

47  of  the  transfer  in  the  manner  and  to  the  persons  hereafter 

48  provided  (Section  16107). 

49  16107.     The  Notice.     (1)   The  notice  to  creditors  (Section 

50  16105)  shall  state: 

51  (a)   That  a  bulk  transfer  is  about  to  be  made ;  and 
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1  (b)   The  names  and  business  addresses  of  the  transferor  and 

2  transferee,  and  all  other  business  names  and  addresses  used  by 

3  the  tranferor  Avithin  three  years  last  past  so  far  as  known  to 

4  the  transferee ;  and 

5  (c)  "Whether  or  not  all  the  debts  of  the  transferor  are  to  be 

6  paid  in  full  as  they  fall  due  as  a  result  of  the  transaction,  and 

7  if  so,  the  address  to  which  creditors  should  send  their  bills. 

8  (2)   If  the  debts  of  the  transferor  are  not  to  be  paid  in  full 

9  as  they  fall  due  or  if  the  transferee  is  in  doubt  on  that  point 

10  then  the  notice  shall  state  further: 

11  (a)   The  location  and  general  description  of  the  property  to 

12  be  transferred  and  the  estimated  total  of  the  transferor's  debts ; 

13  (b)   The  address  where  the  schedule  of  property  and  list  of 

14  creditors   (Section  16104)   may  be  inspected; 

15  (c)   Whether  the  transfer  is  to  pay  existing  debts  and  if  so 

16  the  amount  of  such  debts  and  to  whom  owing ; 

17  (d)  Whether  the  transfer  is  for  new  consideration  and  if  so 

18  the  amount  of  such  consideration  and  the  time  and  place  of 

19  payment. 

20  (3)   The  notice  in  any  case  shall  be  delivered  personally  or 

21  sent  by  registered  mail  to  all  the  persons  shown  on  the  list 

22  of  creditors  furnished  by  the  transferor  (Section  1G104)  and  to 

23  all  other  persons  who  are  known  to  the  transferee  to  hold  or 

24  assert  claims  against  the  transferor. 

25  16108.     Auction  Sales;  "Auctioneer."     (1)   A  bulk  trans- 

26  fer  is  subject  to  this  chapter  even  though  it  is  by  sale  at  auc- 

27  tion,  but  only  in  the  manner  and  with  the  results  stated  in  this 

28  section. 

29  (2)   The  transferor  shall  furnish  a  list  of  his  creditors  and 

30  assist  in  the  preparation  of  a  schedule  of  the  property  to  be 

31  sold,  both  prepared  as  before  stated  (Section  16104). 

32  (3)   The  person  or  persons  other  than  the  transferor  w'ho 

33  direct,  control  or  are  responsible  for  the  auction  are  collec- 

34  tively  called  the  "auctioneer."  The  auctioneer  shall: 

35  (a)  Receive  and  retain  the  list  of  creditors  and  prepare  and 

36  retain  the  schedule  of  property  for  the  period  stated  in  this 

37  chapter  (Section  16104)  ; 

38  (b)   Give  notice  of  the  auction  personally  or  by  registered 

39  mail  at  least  10  daj's  before  it  occurs  to  all  persons  show^n  on 

40  the  list  of  creditors  and  to  all  other  persons  who  are  known  to 
^l  him  to  hold  or  assert  claims  against  the  transferor. 

42  i'^)   Failure  of  the  auctioneer  to  perform  any  of  these  duties 

43  does  not  affect  the  validity  of  the  sale  or  the  title  of  the  pur- 

44  chasers,  but  if  the  auctioneer  knows  that  the  auction  const i- 

45  tutes  a  bulk  transfer  such  failure  renders  the  auctioneer  liable 

46  to  the  creditors  of  the  transferor  as  a  class  for  the  sums  owing 

47  to  them  from  the  transferor  up  to  but  not  exceeding  the  net 
43  proeeeds  of  the  auction.  If  the  auctioneer  consists  of  several 

49  persons  their  liability  is  joint  and  several. 

50  16109.     What   Creditors  Protected.     (1)   The   creditors  of 

51  the  transferor  mentioned   in'  this  chapter  are  those  holding 

52  t'lainis  based  on   transactions  or  events  ooeurring  before   the 
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1  bulk  transfer,  but  creditors  who  become  such  after  notice  to 

2  creditors  is  given  (Sections  16105  and  16107)  are  not  entitled 

3  to  notice. 

4  16110.     Subsequent  Transfers.     When  the  title  of  a  trans- 

5  feree  to  property  is  subject  to  a  defect  by  reason  of  his  non- 

6  compliance  with  the  requirements  of  this  chapter,  then: 

7  (1)   A  purchaser  of  any  of  such  property  from  such  trans- 

8  feree  who  pays  no  value  or  who  takes  with  notice  of  such  non- 

9  compliance  takes  subject  to  such  defect,  but 

10  (2)  A  purchaser  for  value  in  good  faith  and  without  such 

11  notice  takes  free  of  such  defect. 

12  16111.     Limitation  of  Actions  and  Levies.     No  action  under 

13  this  chapter  shall  be  brought  nor  levy  made  more  than  six 

14  months  after  the  date  on  which  the  transferee  took  possession 

15  of  the  goods  unless  the  transfer  has  been  concealed.  If  the 

16  transfer  has  been  concealed,  actions  may  be  brought  or  levies 

17  made  within  six  months  after  its  discovery. 
18 

19  Chapter  7.     Warehouse  Receipts,  Bills  of  Lading 

20  AND  Other  Documents  of  Title 
21 

22  Article  1.     General 
23 

24  17101.     Short  Title.     This  chaptei*  shall  be  known  and  may 

25  be  cited  as  Uniform  Commercial  Code — Documents  of  Title. 
2G  17102.     Definitions  and  Index  of  Definitions.     (1)   In  this 

27  chapter,  unless  the  context  otherwise  requires : 

28  (a)   "Bailee"  means  the  person  who  by  a  warehouse  receipt, 

29  bill  of  lading  or  other  document  of  title  acknowledges  posses- 

30  sion  of  goods  and  contracts  to  deliver  them. 

31  (b)   "Consignee"  means  the  person  named  in  a  bill  to  whom 

32  or  to  whose  order  the  bill  promises  delivery. 

33  (c)   "Consignor"  means  the  person  named  in  a  bill  as  the 

34  person  from  whom  the  goods  have  been  received  for  shipment. 

35  (d)   "Delivery  order"   means   a   written   order  to   deliver 

36  goods  directed  to  a  warehouseman,  carrier  or  other  person  who 

37  in  the  ordinary  course  of  business  issues  warehouse  receipts  or 

38  bills  of  lading. 

39  (e)   "Document"  means  document  of  title  as  defined  in  the 

40  general  definitions  in  Chapter  1  (Section  11201). 

41  (f)   "Goods"  means  all  things  w^hich  are  treated  as  movable 

42  for  the  purposes  of  a  contract  of  storage  or  transportation. 

43  (g)   "Issuer"  means  a  bailee  who  issues  a  document  except 

44  that  in  relation  to  an  unaccepted  delivery  order  it  means  the 

45  person  who  orders  the  possessor  of  goods  to  deliver.  Issuer 

46  includes  any  person  for  whom  an  agent  or  employee  purports 

47  to  act  in  issuing  a  document  if  the  agent  or  employee  has  real 

48  or  apparent  authority  to   issue   documents,   notwithstanding 

49  that  the  issuer  received  no  goods  or  that  the  goods  were  mis- 

50  described  or  that  in  any  other  respect  the  agent  or  employee 

51  violated  his  instructions. 
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1  (h)   "Warehouseman"  is  a  person  engaged  in  the  business 

2  of  storing  goods  for  hire. 

3  (2)   Other  definitions  applying  to  this  chapter  or  to  specified 

4  articles  thereof,  and  the  sections  in  which  they  appear  are : 

5  "Duly  negotiate."  Section  17501. 

6  "Person  entitled  under  the  document."  Section  17403(4). 

7  (3)   Definitions  in  other  chapters  applying  to  this  chapter 

8  and  the  sections  in  which  they  appear  are : 

9  ' '  Contract  for  sale. ' '  Section  12106. 

10  ' '  Overseas. ' '  Section  12323. 

11  ' '  Receipt ' '  of  goods.  Section  12103. 

12  (4)   In    addition    Chapter    1    contains    general    definitions 

13  and  principles  of  construction  and  interpretation  applicable 

14  throughout  this  chapter. 

15  17103.     Relation  of  Chapter  to  Treaty,  Statute,  Tariff,  Clas- 

16  sification  or  Regulations.     To  the  extent  that  any  treaty  or 

17  statute  of  the  United  States,  regulatory  statute  of  this  State 

18  or  tariff,  classification  or  regulation  filed  or  issued  pursuant 

19  thereto  is  applicable,  the  provisions  of  this  chapter  are  subject 

20  thereto. 

21  17104.     Negotiable  and  Nonnegotiable  AVarehouse  Receipt, 

22  Bill  of  Lading  or  Other  Document  of  Title.     (1)   A  warehouse 

23  receipt,  bill  of  lading  or  other  document  of  title  is  negotiable 

24  (a)  If  by  its  terms  the  goods  are  to  be  delivered  to  bearer 

25  or  to  the  order  of  a  named  person ;  or 

26  (b)  AVhere  recognized  in  overseas  trade,  if  it  runs  to  a 

27  named  person  or  assigns. 

28  (2)  Any  other  document  is  nonnegotiable.  A  bill  of  lading 

29  in  which  it  is  stated  that  the  goods  are  consigned  to  a  named 

30  person  is  not  made  negotiable  by  a  provision  that  the  goods  are 

31  to  be  delivered  only  against  a  written  order  signed  by  the  same 

32  or  another  named  person. 

33  17105.     Construction   Against   Negative   Implication.     The 

34  omission  from  either  Article  2  or  Article  3  of  this  chapter  of 

35  a  provision  corresponding  to  a  provision  made  in  the  other 

36  article  does  not  imply  that  a  corresponding  rule  of  law  is  not 

37  applicable. 
38 

39  Article  2.     Warehouse  Receipts:  Special  Provisions 
40 

41  17201.     Who    May    Issue    a    Warehouse    Receipt;    Storage 

42  Under  Government  Bond.     (1)  A  warehouse  receipt  may  be 

43  issued  by  any  warehouseman. 

44  (2)   Where  goods  including  distilled  spirits  and  agricultural 

45  commodities  are  stored  under  a  statute  requiring  a  bond  against 

46  withdrawal  or  a  license  for  the  issuance  of  receipts  in  the 

47  nature  of  warehouse  receipts,  a  receipt  issued  for  the  goods 

48  has  like  effect  as  a  warehouse  receipt  even  though  issued  by  a 

49  person  who  is  the  owner  of  the  goods  and  is  not  a  warehouse- 

50  man. 
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1  17202.     Form  of  Warehouse  Receipt;  Essential  Terms;  Op- 

2  tional  Terms.     (1)  A  warehouse  receipt  need  not  be  in  any 

3  particular  form. 

4  (2)  Unless  a  warehouse  receipt  embodies  within  its  written 

5  or  printed  terms  each  of  the  following,  the  warehouseman  is 

6  liable  for  damages  caused  by  the  omission  to  a  person  injured 

7  thereby : 

8  (a)   The  location   of  the  warehouse  where  the   goods  are 

9  stored ; 

10  (b)   The  date  of  issue  of  the  receipt ; 

11  (c)   The  consecutive  number  of  the  receipt ; 

12  (d)   A  statement  whether  the  goods  received  will  be  deliv- 

13  ered  to  the  bearer,  to  a  specified  person,  or  to  a  specified  person 

14  or  his  order ; 

15  (e)   The  rate  of  storage  and  handling  charges,  except  that 

16  where  goods  are  stored  under  a  field  warehousing  arrangement 

17  a  statement  of  that  fact  is  sufficient  on  a  nonnegotiable  receipt ; 

18  (f )   A  description  of  the  goods  or  of  the  packages  containing 

19  them ; 

20  (g)   The  signature  of  the  warehouseman,  which  may  be  made 

21  by  his  authorized  agent ; 

22  (h)   If  the  receipt  is  issued  for  goods  of  which  the  ware- 

23  houseman  is  owner,  either  solely  or  jointly  or  in  common  with 

24  thers,  the  fact  of  such  ownership  ;  and 

25  (i)   ^  statement  of  the  amount  of  advances  made  and  of  lia- 

26  ilities  incurred  for  which  the  warehouseman  claims  a  lien  or 

27  security  interest  (Section  17209).  If  the  precise  amount  of  such 

28  advances  made  or  of  such  liabilities  incurred  is,  at  the  time  of 

29  the  issue  of  the  receipt,  unknown  to  the  warehouseman  or  to  his 

30  agent  who  issues  it,  a  statement  of  the  fact  that  advances  have 

31  been  made  or  liabilities  incurred  and  the  purpose  thereof  is 

32  sufficient. 

33  (3)  A  warehouseman  may  insert  in  his  receipt  any  other 

34  terms  which  are  not  contrary  to  the  provisions  of  this  division 

35  and  do  not  impair  his  obligation  of  delivery  (Section  17403) 

36  or  his  duty  of  care  (Section  17204).  Any  contrary  provisions 

37  shall  be  ineffective. 

38  17203.     Liability  for  Noureceipt  or  Misdescription.    A  party 

39  o  or  purchaser  for  value  in  good  faith  of  a  document  of  title 

40  ther  than  a  bill  of  lading  relying  in  either  case  upon  the 

41  description  therein  of  the  goods  may  recover  from  the  issuer 

42  damages  caused  by  the  nonreceipt  or  misdescription  of  the 

43  goods,  except  to  the  ejitent  that  the  document  conspicuously 

44  indicates  that  the  issuer  does  not  know  whether  any  part  of  all 

45  of  the  goods  in  fact  were  received  or  conform  to  the  descrip- 

46  tion,  as  where  the  description  is  in  terms  of  marks  or  labels 

47  or  kind,  quantity  or  condition,  or  the  receipt  or  description  is 

48  qualified  by  ' '  contents,  condition  and  quality  unknown, "  "  said 

49  to  contain"  or  the  like,  if  such  indication  be  true,  or  the  party 

50  or  purchaser  otherwise  has  notice. 

51  17204.     Duty  of  Care ;  Contractual  Limitation  of  Warehouse- 

52  man's  Liability.     (1)  A  warehouseman  is  liable  for  damages 
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1  for  loss  of  or  injury  to  the  goods  caused  by  his  failure  to  exer- 

2  cise  such  care  in  regard  to  them  as  a  reasonably  careful  man 

3  would  exercise  under  like  circumstances  but  unless  otherwise 

4  agreed  he  is  not  liable  for  damages  which  could  not  have  been 

5  avoided  by  the  exercise  of  such  care. 

6  (2)  Damages  may  be  limited  by  a  term  in  the  warehouse 

7  receipt  or  storage  agreement  limiting  the  amount  of  liability  in 

8  case  of  loss  or  damage,  and  setting  forth  a  specific  liability  per 

9  article  or  item,  or  value  per  unit  of  weight  bej'ond  which  the 

10  warehouseman  shall  not  be  liable ;  provided,  however,  that  such 

11  liability  may  on  written  request  of  the  bailor  at  the  time  of 

12  signing  such  storage  agreement  or  within  a  reasonable  time 

13  after  receipt  of  the  warehouse  receipt  be  increased  on  part  or 

14  all  of  the  goods  thereunder,  in  which  event  increased  rates  may 

15  be  charged  based  on  such  increased  valuation,  but  that  no  such 
Ig  increase  shall  be  permitted  contrary  to  a  lawful  limitation  of 
17  liability  contained  in  the  warehouseman's  tariff,  if  any.  No 
13  such  limitation  is  effective  with  respect  to  the  warehouseman's 

19  liability  for  conversion  to  his  own  use. 

20  (3)   Reasonable  provisions  as  to  the  time  and  manner  of 

21  presenting  claims  and  instituting  actions  based  on  the  bailment 

22  niay  be  included  in  the  warehouse  receipts  or  tariff. 

23  (4)   This  section  does  not  impair  or  repeal 

24  17205.     Title  Under  Warehouse  Receipt-Defeated  in  Certain 

25  Cases.     A  buyer  in  the  ordinary  course  of  business  of  fungible 

26  goods  sold  and  delivered  by  a  warehouseman  who  is  also  in  the 

27  business  of  buying  and  selling  such  goods  takes  free  of  any 

28  claim  under  a  warehouse  receipt  even  though  it  has  been  duly 

29  negotiated. 

30  17206.     Termination  of  Storage  at  Warehouseman's  Option. 

31  (1)  A  Avarehouseman  may  on  notifying  the  person  on  whose 

32  account  the  goods  are  held  and  any  other  person  known  to 

33  claim  an  interest  in  the  goods  require  payment  of  any  charges 

34  and  removal  of  the  goods  from  the  warehouse  at  the  termina- 

35  tion  of  the  period  of  storage  fixed  by  the  document,  or,  if  no 

36  period  is  fixed,  Avithin  a  stated  period  not  less  than  30  daj's 

37  after  the  notification.  If  the  goods  are  not  removed  before  the 

38  date  specified  in  the  notification,  the  Avarehouseman  may  sell 

39  them  in  accordance  with  the  provisions  of  the  section  on  en- 

40  forcement  of  a  warehouseman's  lien  (Section  17210). 

41  (2)   If  a  warehouseman  in  good  faith  believes  that  the  goods 

42  are  about  to  deteriorate  or  decline  in  value  to  le.ss  than  the 

43  amount  of  his  lien  within  the, time  prescribed  in  subdivision 

44  (1)  for  notification,  advertisement  and  sale,  the  warehouseman 

45  may  specify  in  the  notification  any  reasonable  shorter  time  for 

46  removal  of  the  goods  and  in  case  the  goods  are  not  removed, 

47  may  sell  them  at  public  sale  held  not  less  than  one  week  after 

48  a  single  advertisement  or  posting, 

49  (3)  If  as  a  result  of  a  quality  or  condition  of  the  goods  of 

50  which  the  warehouseman  had  no  notice  at  the  time  of  deposit 

51  the  goods  are  a  hazard  to  other  property  or  to  the  warehouse 

52  or  to  persons,  the  warehouseman  may  sell  the  goods  at  publie  or 
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1  private  sale  without  advertisement  on  reasonable  notification 

2  to  all  persons  known  to  claim  an  interest  in  the  goods.  If  the 

3  warehouseman  after  a  reasonable  effort  is  unable  to  sell  the 

4  goods  he  may  dispose  of  them  in  any  lawful  manner  and  shall 

5  incur  no  liability  by  reason  of  such  disposition. 

6  (4)   The  warehouseman  must  deliver  the  goods  to  any  person 

7  entitled  to  them  under  this  chapter  upon  due  demand  made  at 

8  any  time  prior  to  sale  or  other  disposition  under  this  section. 

9  (5)   The  warehouseman  may  satisfy  his  lien  from  the  pro- 

10  ceeds  of  any  sale  or  disposition  under  this  section  but  must 

11  hold  the  balance  for  delivery  on  the  demand  of  any  person  to 

12  whom  he  would  have  been  bound  to  deliver  the  goods. 

13  17207.     Goods  Must  Be  Kept  Separate;   Fungible   Goods. 

14  (1)  Unless  the  warehouse  receipt  otherwise  provides,  a  ware- 

15  houseman  must  keep  separate  the  goods  covered  by  each  receipt 

16  so  as  to  permit  at  all  times  identification  and  delivery  of  those 

17  goods  except  that  different  lots  of  fungible  goods  may  be  com- 

18  mingled. 

19  (2)   Fungible  goods  so  commingled  are  owned  in  common  by 

20  the  persons  entitled  thereto  and  the  warehouseman  is  severally 

21  liable  to  each  owner  for  that  owner's  share.  Where  because  of 

22  overissue  a  mass  of  fungible  goods  is  insufficient  to  meet  all 

23  the  receipts  which  the  warehouseman  has  issued  against  it,  the 

24  persons  entitled  include  all  holders  to  whom  overissued  receipts 

25  have  been  duly  negotiated. 

26  17208.     Altered  Warehouse  Receipts.     Where  a  blank  in  a 

27  negotiable  warehouse  receipt  has  been  filled  in  without  author- 

28  ity,  a  purchaser  for  value  and  without  notice  of  the  want  of 

29  authority  may  treat  the  insertion  as  authorized.  Any  other 

30  unauthorized  alteration  leaves  any  receipt  enforceable  against 

31  the  issuer  according  to  its  original  tenor. 

32  17209.     Lien  of  Warehouseman.     (1)  A  warehouseman  has 

33  a  lien  against  the  bailor  on  the  goods  covered  by  a  warehouse 

34  receipt  or  on  the  proceeds  thereof  in  his  possession  for  charges 

35  for  storage  or  transportation  (including  demurrage  and  termi- 

36  ual  charges),  insurance,  labor,  or  charges  present  or  future  in 

37  relation  to  the  goods,  and  for  expenses  necessary  for  preserva- 

38  tiou  of  the  goods  or  reasonably  incurred  in  their  sale  pursuant 

39  to  law.  If  the  person  on  whose  account  the  goods  are  held  is 

40  liable  for  like  charges  or  expenses  in  relation  to  other  goods 
4X  whenever  deposited  and  it  is  stated  in  the  receipt  that  a  lien  is 

42  claimed  for  charges  and  expenses  in  relation  to  other  goods,  the 

43  warehouseman  also  has  a  lien  against  him  for  such  charges  and 

44  expenses  whether  or  not  the  other  goods  have  been  delivered  by 

45  the  warehouseman.  But  against  a  person  to  whom  a  negotiable 

46  warehouse  receipt  is  duly  negotiated  a  warehouseman's  lien  is 

47  limited  to  charges  in  an  amount  or  at  a  rate  specified  on  the 
43  receipt  or  if  no  charges  are  so  specified  then  to  a  reasonable 

49  charge  for  storage  of  the  goods  covered  by  the  receipt  subse- 

50  quent  to  the  date  of  the  receipt. 

51  (2)   The  warehouseman  may  also  reserve  a  security  interest 

52  against  the  bailor  for  a  maximum  amount  specified  on  the 
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1  receipt  for  charges  other  than  those  specified  iu  subdivision 

2  (1),  such  as  for  monej'  advanced  and  interest.  Such  a  security 

3  interest  is  governed  by  the  chapter  on  secured  transactions 

4  (Chapter  9). 

5  (3)  A  warehouseman's  lien  for  charges  and  expenses  under 
Q  subdivision  (1)  or  a  security  interest  under  subdivision  (2)  is 

7  also  effective  against  any  person  who  so  entrusted  the  bailor 

8  with  possession  of  the  goods  that  a  pledge  of  them  by  him  to  a 

9  good  faith  purchaser  for  value  would  have  been  valid  but  is  not 

10  effective  against  a  person  as  to  whom  the  document  confers  no 

11  right  in  the  goods  covered  by  it  under  Section  17503. 

12  (4)  A  warehouseman  loses  his  lien  on  any  goods  which  he 

13  voluntarily  delivers  or  which  he  unjustifiably  refuses  to  de- 

14  liver. 

15  17210.     Enforcement    of    "Warehouseman's    Lien.     (1)   Ex- 

16  cept  as  provided  in  subdivision   (2),  a  warehouseman's  lien 

17  ma}'  be  enforced  by  public  or  private  sale  of  the  goods  in  bloc 

18  or  in  parcels,  at  anj'  time  or  place  and  on  any  terms  which  are 

19  commercially  reasonable,  after  notifying  all  persons  known  to 

20  claim  an  interest  in  the  goods.  Such  notification  must  include  a 

21  statement  of  the  amount  due,  the  nature  of  the  proposed  sale 

22  and  the  time  and  place  of  any  public  sale.  The  fact  that  a 

23  better  price  could  have  been  obtained  by  a  sale  at  a  different 

24  time  or  in  a  different  method  from  that  selected  by  the  ware- 

25  houseman  is  not  of  itself  sufficient  to  establish  that  the  sale 

26  ^as  not  made  in  a  commercially  reasonable  manner.  If  the 

27  warehouseman  either  sells  the  goods  in  the  usual  manner  in 

28  aiiy  recognized  market  therefor,  or  if  he  sells  at  the  price 

29  current  in  such  market  at  the  time  of  his  sale,  or  if  he  has 

30  otherwise   sold   in   conformity  with   commercially^   reasonable 

31  practices  among  dealers  in  the  type  of  goods  sold,  he  has  sold 

32  in  a  commercially  reasonable  manner.  A  sale  of  more  goods 

33  than  apparently  necessary  to  be  offered  to  insure  satisfaction 

34  of  the  obligation  is  not   commercially  reasonable   except   in 

35  cases  covered  by  the  preceding  sentence. 

36  (2)  A  warehouseman's  lien  on  goods  other  than  goods  stored 

37  by  a  merchant  in  the  course  of  his  business  may  be  enforced 

38  only  as  follows : 

39  (a)   All  persons  known  to  claim  an  interest  in  the  goods 

40  must  be  notified. 

41  (b)   The  notification  must  be  delivered  in  person  or  sent  by 

42  registered  letter  to  the  last  known  address  of  any  person  to  be 

43  notified. 

44  (c)   The  notification  must  include  an  itemized  statement  of 

45  the  claim,  a  description  of  the  goods  subject  to  the  lien,  a  de- 

46  mand  for  payment  Avithin  a  specified  time  not  less  than  10  days 

47  after  receipt  of  the  notification,  and  a  conspecuous  statement 

48  that  unless  the  claim  is  paid  within  that  time  the  goods  will 

49  be  advertised  for  sale  and  sold  by  aution  at  a  specified  time 

50  and  place. 

51  (d)   The  sale  must  conform  to  the  terms  of  the  notification. 
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1  (e)   The  sale  must  be  held  at  the  nearest  suitable  place  to 

2  that  where  the  goods  are  held  or  stored. 

3  (f)  After  the  expiration  of  the  time  given  in  the  notifica- 

4  tion,  an  advertisement  of  the  sale  must  be  published  once  a 

5  week  for  two  weeks  consecutively  in  a  newspaper  of  general 

6  circulation  where  the  sale  is  to  be  held.  The  advertisement  must 

7  include  a  description  of  the  goods,  the  name  of  the  person  on 

8  whose  account  they  are  being  held,  and  the  time  and  place  of 

9  the  sale.  The  sale  must  take  place  at  least  15  days  after  the 

10  first  publication.  If  there  is  no  newspaper  of  general  circula- 

11  tion  where  the  sale  is  to  be  held,  the  advertisement  must  be 

12  posted  at  least  10  days  before  the  sale  in  not  less  than  six 

13  conspicuous  places  in  the  neighborhood  of  the  proposed  sale. 

14  (3)   Before  any  sale  pursuant  to  this  section  any  person 

15  claiming  a  right  in  the  goods  may  pay  the  amount  necessary  to 

16  satisfy  the  lien  and  the  reasonable  expenses  incurred  under 

17  this  section.  In  that  event  the  goods  must  not  be  sold,  but  must 

18  be  retained  by  the  warehouseman  subject  to  the  terms  of  the 

19  receipt  and  this  chapter. 

20  (4)   The  warehouseman  may  buy  at  any  public  sale  pur- 

21  suant  to  this  section. 

22  (5)   A  purchaser  in  good  faith  of  goods  sold  to  enforce  a 

23  warehouseman's  lien  takes  the  goods  free  of  any  rights  of  per- 

24  sons  against  whom  the  lien  was  valid,  despite  noncompliance 

25  by  the  warehouseman  with  the  requirements  of  this  section. 

26  (6)   The  warehouseman  may  satisfy  his  lien  from  the  pro- 

27  ceeds  of  any  sale  pursuant  to  this  section  but  must  hold  the 

28  balance,  if  any,  for  delivery  on  demand  to  any  person  to  whom 

29  he  would  have  been  bound  to  deliver  the  goods. 

30  (7)   The  rights  provided  by  this  section  shall  be  in  addition 

31  to  all  other  rights  allowed  by  law  to  a  creditor  against  his 

32  debtor. 

33  (8)   "Where  a  lien  is  on  goods  stored  by  a  merchant  in  the 

34  course  of  his  business  the  lien  may  be  enforced  in  accordance 

35  with  either  subdivision  (1)  or  (2). 

36  (9)   The  warehouseman  is  liable   for   damages   caused  by 

37  failure  to  comply  with  the  requirements  for  sale  under  this 

38  section  and  in  case  of  willful  violation  is  liable  for  conversion. 
39 

40  Article  3.     Bills  of  Lading :  Special  Provisions 
41 

42  17301.     Liability  for  Nonreceipt  or  Misdescription;  "Said 

43  to    Contain";    "Shipper's    Load    and     Count";     Improper 

44  Handling.     (1)   A  consignee  of  a  nonnegotiable  bill  who  has 

45  given  value  in  good  faith  or  a  holder  to  whom  a  negotiable  bill 

46  has   been   duly  negotiated   relying   in   either   case   upon  the 

47  description  therein  of  the  goods,  or  upon  the  date  therein 

48  shown,  may  recover  from  the  issuer  damages  caused  by  the 

49  misdating  of  the  bill  or  the  nonreceipt  or  misdescription  of  the 

50  goods,  except  to  the  extent  that  the  document  indicates  that 

51  the  issuer  does  not  know  whether  any  part  or  all  of  the  goods 

52  in  fact  were  received  or  conform  to  the  description,  as  where 
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1  the  description  is  in  terms  of  marks  or  labels  or  kind,  quantity, 

2  or  condition  or  the  receipt  or  description  is  qualified  by  "con- 

3  tents  or  condition  of  contents  of  packa<res  unknown,"  "said  to 

4  contain,"  "shipper's  weijrht,  load  and  count"  or  the  like,  if 

5  such  indication  be  true. 

6  (2)   AYhen  goods  are  loaded  by  an  issuer  who  is  a  common 

7  carrier,  the  issuer  must  count  the  packapres  of  goods  if  package 

8  freight  and  ascertain  the  kind  and  quantity  if  bulk  freight.  In 

9  such  cases  "shipper's  weight,  load  and  count"  or  other  Avords 

10  indicating  that  the  description  was  made  by  the  shipper  are  in- 

11  eflPective  except  as  to  freight  concealed  by  packages. 

12  (3)   "When  bulk  freight  is  loaded  b}^  a  shipper  who  makes 

13  available  to  the  issuer  adequate  facilities  for  weighing  such 

14  freight,  an  issuer  who  is  a  common  carrier  must  ascertain  the 

15  kind  and  quantity  within  a  reasonable  time  after  receiving  the 

16  written    request    of   the    shipper    to    do    so.     In    such    cases 

17  "shipper's  weight"  or  other  words  of  like  purport  are  in- 

18  effective. 

19  (4)   The  issuer  may  by  inserting  in  the  bill  the  words  "ship- 

20  per's  weight,  load  and  count"  or  other  words  of  like  purport 

21  indicate  that  the  goods  were  loaded  by  the  shipper ;  and  if  such 

22  statement  be  true  the  issuer  shall  not  be  liable  for  damages 

23  caused  by  the  improper  loading.    But  their  omission  does  not 

24  impl}'  liability  for  such  damages. 

25  (5)   The  shipper  shall  be  deemed  to  have  guaranteed  to  the 

26  issuer  the  accuracy  at  the  time  of  shipment  of  the  description, 

27  marks,  labels,  number,  kind,  quantity,  condition  and  weight, 

28  as  furnished  by  him;  and  the  shipper  shall  indemnify  the 

29  issuer  against  damage  caused  by  inaccuracies  in  such  particu- 

30  lars.  The  right  of  the  issuer  to  such  indemnity  shall  in  no  way 

31  limit  his  responsibility   and   liability  under  the  contract  of 

32  carriage  to  any  person  other  than  the  shipper. 

33  17302.     Through  Bills  of  Lading  and  Similar  Documents. 

34  (1)   The  issuer  of  the  through  bill  of  lading  or  other  document 

35  embodying  an  undertaking  to  be  performed  in  part  bj'  persons 

36  acting  as  its  agents  or  by  connecting  carriers  is  liable  to  any- 

37  one  entitled  to  recover  on  the  document  for  any  breach  by  such 

38  other  persons  or  by  a  connecting  carrier  of  its  obligation  under 

39  the  document  but  to  the  extent  that  the  bill  covers  an  under- 

40  taking  to  be  performed  overseas  or  in  territory  not  contiguous 

41  to  the  continental  Ignited  States  or  an  uiulertaking  including 

42  matters  other  than  transportation  this  liability  may  be  varied 

43  by  agreement  of  the  parties. 

44  (2)   Where  goods  covered  by  a  through  bill  of  lading  or 

45  other  document  embodying  an  uiulertaking  to  be  performed 

46  in  part  by  persons  other  than  the  issuer  arc  received  by  any 

47  such  person,  he  is  subject  with  respect  to  his  own  performance 

48  while  the  goods  are  in  his  possession  to  the  obligation  of  the 

49  issuer.    His  obligation  is  discharged  by  delivery  of  the  goods 

50  to  another  such  person  pursuant  to  the  document,  and  does 

51  not  include  liability  for  breach  by  any  other  such  persons  or 

52  l)y  the  issuer. 
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1  (3)   The  issuer  of  such  through  bill  of  lading  or  other  docu- 

2  ment  shall  be  entitled  to  recover  from  the  connecting  carrier 

3  or  such  other  person  in  possession  of  the  goods  when  the  breach 

4  of  the  obligation  under  the  document  occurred,  the  amount  it 

5  may  be  required  to  pay  to  anyone  entitled  to  recover  on  the 

6  document  therefor,  as  may  be  evidenced  by  any  receipt,  judg- 

7  ment,  or  transcript  thereof,  and  the  amount  of  any  expense 

8  reasonably  incurred  by  it  in  defending  any  action  brought 

9  by  anyone  entitled  to  recover  on  the  document  therefor. 

10  17303.     Diversion ;  Reconsignment ;  Change  of  Instructions. 

11  (1)  Unless  the  bill  of  lading  otherwise  provides,  the  carrier 

12  may  deliver  the  goods  to  a  person  or  destination  other  than 

13  that  stated  in  the  bill  or  may  otherwise  dispose  of  the  goods 

14  on  instructions  from 

15  (a)   The  holder  of  a  negotiable  bill ;  or 

16  (b)   The  consignor  on  a  nonnegotiable  bill  notwithstanding 

17  contrary  instructions  from  the  consignee ;  or 

18  (c)   The  consignee  on  a  nonnegotiable  bill  in  the  absence  of 

19  contrary  instructions  from  the  consignor,  if  the  goods  have 

20  arrived  at  the  billed  destination  or  if  the  consignee  is  in  pos- 

21  session  of  the  bill ;  or 

22  (d)   The  consignee  on  a  nonnegotiable  bill  if  he  is  entitled 

23  as  against  the  consignor  to  dispose  of  them. 

24  (2)  Unless  such  instructions  are  noted  on  a  negotiable  bill 

25  of  lading,  a  person  to  whom  the  bill  is  duly  negotiated  can 

26  hold  the  bailee  according  to  the  original  terms. 

27  17304.     Bills  of  Lading  in  a  Set.     (1)   Except  where  cus- 

28  tomary  in  overseas  transportation,  a  bill  of  lading  must  not 

29  be  issued  in  a  set  of  parts.  The  issuer  is  liable  for  damages 

30  caused  by  violation  of  this  subdivision. 

31  (2)  Where  a  bill  of  lading  is  lawfully  drawn  in  a  set  of 

32  parts,  each  of  which  is  numbered  and  expressed  to  be  valid 

33  only  if  the  goods  have  not  been  delivered  against  any  other 

34  part,  the  whole  of  the  parts  constitute  one  bill. 

35  (3)  Where  a  bill  of  lading  is  lawfully  issued  in  a  set  of 

36  parts  and  different  parts  are  negotiated  to  different  persons, 

37  the  title  of  the  holder  to  whom  the  first  due  negotiation  is 

38  made  prevails  as  to  both  the  document  and  the  goods  even 

39  though  any  later  holder  may  have  received  the  goods  from 

40  the  carrier  in  good  faith  and  discharged  the  carrier's  obliga- 

41  tion  by  surrender  of  his  part. 

42  (4)   Any  person  who  negotiates  or  transfers  a  single  part 

43  of  a  bill  of  lading  drawn  in  a  set  is  liable  to  holders  of  that 

44  part  as  if  it  were  the  whole  set. 

45  (5)   The  bailee  is  obliged  to  deliver  in  accordance  with  Ar- 

46  ticle  4  of  this  chapter  against  the  first  presented  part  of  a  bill 

47  of  lading  lawfully  drawn  in  a  set.  Such  delivery  discharges 

48  the  bailee 's  obligation  on  the  whole  bill. 

49  17305.     Destination  Bills.     (1)   Instead  of  issuing  a  bill  of 

50  lading  to  the  consignor  at  the  place  of  shipment  a  carrier  may 

51  at  the  request  of  the  consignor  procure  the  bill  to  be  issued  at 

52  destination  or  at  any  other  place  designated  in  the  request. 
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1  (2)   Upon  request  of  anyone  entitled  as  against  the  carrier 

2  to  control  the  goods  while  in  transit  and  on  surrender  of  any 

3  outstanding  bill  of  lading  or  other  receipt  covering  such  goods, 

4  the  issuer  may  procure  a  substitute  bill  to  be  issued  at  any 

5  place  designated  in  the  request. 

6  17306.     Altered  Bills  of  Lading.     An  unauthorized  altera- 

7  tion  or  filling  in  of  a  blank  in  a  bill  of  lading  leaves  the  bill 

8  enforceable  according  to  its  original  tenor. 

9  17307.     Lien  of  Carrier.     (1)   A  carrier  has  a  lien  on  the 

10  goods  covered  by  a  bill  of  lading  for  charges  subsequent  to  the 

11  date  of  its  receipt  of  the  goods  for  storage  or  transportation 

12  (including  demurrage  and  terminal  charges)  and  for  expenses 

13  necessary  for  preservation  of  the  goods  incident  to  their  trans- 

14  portation  or  reasonably  incurred  in  their  sale  pursuant  to  law. 

15  But  against  a  purchaser  for  value  of  a  negotiable  bill  of  lading 

16  a  carrier's  lien  is  limited  to  charges  stated  in  the  bill  or  the 

17  applicable  tariffs,  or  if  no  charges  are  stated  then  to  a  reason- 

18  able  charge. 

19  (2)  A  lien  for  charges  and  expenses  under  subdivision  (1) 

20  on  goods  which  the  carrier  was  required  by  law  to  receive  for 

21  transportation  is  effective  against  the  consignor  or  any  person 

22  entitled  to  the  goods  unless  the  carrier  had  notice  that  the 

23  consignor  lacked  authority  to  subject  the  goods  to  such  charges 

24  and  expenses.  Any  other  lien  under  subdivision  (1)  is  effective 

25  against  the  consignor  and  any  person  who  permitted  the  bailor 

26  to  have  control  or  possession  of  the  goods  unless  the  carrier 

27  had  notice  that  the  bailor  lacked  such  authority. 

28  (3)   A  carrier  loses  his  lien  on  any  goods  which  he  volun- 

29  tarily  delivers  or  which  he  unjustifiably  refuses  to  deliver. 

30  17308.     Enforcement   of   Carrier's  Lien.     (1)  A  carrier's 

31  lien  may  be  enforced  by  public  or  private  sale  of  the  goods,  in 

32  bloc  or  in  parcels,  at  anj-  time  or  place  and  on  any  terms 

33  which  are  commercially  reasonable,  after  notifying  all  persons 

34  known  to  claim  an  interest  in  the  goods.  Such  notification  must 

35  include  a  statement  of  the  amount  due,  the  nature  of  the  pro- 

36  posed  sale  and  the  time  and  place  of  any  public  sale.  The  fact 

37  that  a  better  price  could  have  been  obtained  by  a  sale  at  a  dif- 

38  ferent  time  or  in  a  different  method  from  that  selected  by  the 

39  carrier  is  not  of  itself  sufficient  to  establish  that  the  sale  was 

40  not  made  in  a  commercially  reasonable  manner.  If  the  carrier 

41  either  sells  the  goods  in  the  usual  manner  in  any  recognized 

42  market  therefor  or  if  he  sells  at  the  price  current  in  such 

43  market  at  the  time  of  his  sale  or  if  he  has  otherwise  sold  in  cou- 

44  formity  with  commercially  reasonable  practices  among  dealers 

45  in  the  type  of  goods  sold  he  has  sold  in  a  commercially  reason- 

46  able  manner.  A  sale  of  more  goods  than  ajiparenlly  necessary 

47  to  be  offered  to  ensure  satisfaction  of  the  obligation  is  not  com- 

48  mercially  reasonable  except  in  cases  covered  by  the  preceding 

49  sentence. 

50  (2)  Before  any  sale  pursuant  to  this  section  any  person 

51  claiming  a  right  in  the  goods  may  pay  the  amount  necessary  to 
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1  satisfy  the  lien  and  the  reasonable  expenses  incurred  under 

2  this  section.  In  that  event  the  goods  must  not  be  sold,  but  must 

3  be  retained  by  the  carrier  subject  to  the  terms  of  the  bill  and 

4  this  chapter. 

5  (3)   The  carrier  may  buy  at  any  public  sale  pursuant  to  this 

6  section. 

7  (4)  A  purchaser  in  good  faith  of  goods  sold  to  enforce  a  car- 

8  rier  's  lien  takes  the  goods  free  of  any  rights  of  persons  against 

9  whom  the  lien  was  valid,  despite  noncompliance  by  the  carrier 

10  with  the  requirements  of  this  section. 

11  (5)   The  carrier  may  satisfy  his  lien  from  the  proceeds  of 

12  any  sale  pursuant  to  this  section  but  must  hold  the  balance, 

13  if  any,  for  delivery  on  demand  to  any  person  to  whom  he 

14  would  have  been  bound  to  deliver  the  goods. 

15  (6)   The  rights  provided  bj^  this  section  shall  be  in  addition 

16  to  all  other  rights  allowed  by  law  to  a  creditor  against  his 

17  debtor. 

18  (7)   A  carrier's  lien  may  be  enforced  in  accordance  with 

19  either  subdivision  (1)  or  the  procedure  set  forth  in  subdivision 

20  (2)  of  Section  17210. 

21  (8)   The  carrier  is  liable  for  damages  caused  by  failure  to 

22  comply  with  the  requirements  for  sale  under  this  section  and 

23  in  case  of  willful  violation  is  liable  for  conversion. 

24  17309.     Duty  of  Care;  Contractual  Limitation  of  Carrier's 

25  Liability.     (1)   A  carrier  who  issues  a  bill  of  lading  whether 

26  negotiable  or  nonnegotiable  must  exercise  the  degree  of  care  in 

27  relation  to  the  goods  which  a  reasonably  careful  man  would 

28  exercise  under  like  circumstances.  This  subdivision  does  not 

29  repeal  or  change  any  law  or  rule  of  law  which  imposes  liability 

30  upon  a  common  carrier  for  damages  not  caused  by  its  negli- 

31  gence. 

32  (2)  Damages  may  be  limited  by  a  provision  that  the  car- 

33  rier's  liability  shall  not  exceed  a  value  stated  in  the  document 

34  if  the  carrier's  rates  are  dependent  upon  value  and  the  con- 

35  signor  by  the  carrier's  tariff  is  afforded  an  opportunity  to 

36  declare  a  higher  value  or  a  value  as  lawfully  provided  in  the 

37  tariff,  or  where  no  tariff  is  filed  he  is  otherwise  advised  of  such 

38  opportunity ;  but  no  such  limitation  is  effective  with  respect  to 

39  the  carrier's  liability  for  conversion  to  its  own  use. 

40  (3)  Reasonable  provisions  as  to  the  time  and  manner  of  pre- 

41  senting  claims  and  instituting  actions  based  on  the  shipment 

42  may  be  included  in  a  bill  of  lading  or  tariff. 

43 

44  Article  4.     Warehouse  Receipts  and  Bills  of  Lading : 

45  General  Obligations 

46 

47  17401.     Irregularities  in  Issue  of  Receipt  or  Bill  or  Conduct 

48  of   Issuer.    The   obligations  imposed   by  this   chapter   on   an 

49  issuer  apply  to  a  document  of  title  regardless  of  the  fact  that 

50  (a)   The  document  may  not  comply  with  the  requirements 

51  of  this  chapter  or  of  any  other  law  or  regulation  regarding  its 

52  issue,  form  or  content;  or 
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1  (b)   The  issuer  may  have  violated  laws  regulating  the  cou- 

2  duct  of  his  business ;  or 

3  (e)   The  goods  covered  by  the  document  were  owned  by  the 

4  bailee  at  the  time  the  document  was  issued;  or 

5  (d)   The  person  issuing  the  document  does  not  come  within 

6  the  definition  of  warehouseman  if  it  purports  to  be  a  ware- 

7  liouse  receipt. 

8  17402.     Duplicate   Receipt   or   Bill ;   Overissue.     Neither   a 

9  duplicate  nor  any  other  document  of  title  purporting  to  cover 

10  goods  already  represented  by  an  outstanding  document  of  the 

11  same  issuer  confers  any  right  in  the  goods,  except  as  provided 

12  in  the  ease  of  bills  in  a  set,  overissue  of  documents  for  fungible 

13  goods  and  substitutes  for  lost,  stolen  or  destroyed  documents. 

14  But  the  issuer  is  liable  for  damages  caused  by  his  overissue  or 

15  failure  to  identify  a  duplicate  document  as  such  by  conspic- 

16  nous  notation  on  its  face. 

17  17403.     Obligation  of  Warehouseman  or  Carrier  to  Deliver  ; 

18  Excuse.     (1)   The  bailee  must  deliver  the  goods  to  a  person 

19  entitled  under  the  document  who  complies  with  subdivisions 

20  (2)  and  (3).  unless  and  to  the  extent  that  the  bailee  establishes 

21  any  of  the  following : 

22  (a)   Delivery  of  the  goods  to  a  person  whose  receipt  was 

23  rightful  as  against  the  claimant ; 

24  (b)  Damage  to  or  delay,  loss  or  destruction  of  the  goods  for 

25  which  the  bailee  is  not  liable,  but  the  burden  of  establishing 

26  negligence  in  such  cases  is  on  the  person  entitled  under  the 

27  document ; 

28  (c)   Previous  sale  or  other  disposition  of  the  goods  in  lawful 

29  enforcement  of  a  lien  or  on  warehouseman's  lawful  termination 

30  of  storage; 

31  (d)   The  exercise  by  a  seller  of  his  right  to  stop  delivery 

32  pursuant  to  the  provisions  of  the  chapter  on  sales   (Section 

33  12705)  ; 

34  (e)   A  diversion,  reconsignment  or  other  disposition  pursu- 

35  ant  to  the  provisions  of  this  chapter  (Section  17303)  or  tariff 

36  regulating  such  right ; 

37  (f)   Release,  satisfaction  or  any  other  fact  affording  a  per- 

38  sonal  defense  against  the  claimant ; 

39  (g)   Any  other  lawful  excuse. 

40  (2)   A  person  claiming  goods  covered  by  a  document  of  title 

41  must  satisfy  the  bailee's  lien  where  the  bailee  so  requests  or 

42  where  the  bailee  is  prohibited  by  law  from  delivering  the  goods 

43  until  the  charges  are  paid. 

44  (3)   Unless  the  person  claiming  is  one  against  whom  the 

45  document  confers  no  right  under  Section  17503(1),  he  must 

46  surrender  for  cancellation  or  notation  of  partial  deliveries  any 

47  outstanding  negotiable  document  covering  the  goods,  and  the 

48  bailee  nuist  cancel  the  document  or  conspicuously  note  the 

49  partial  delivery  theron  or  be  liable  to  any  person  to  whom  the 

50  document  is  dnlv  negotiated. 
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1  (4)   " Person  entitled  under  the  document "  means  holder  in 

2  the  case  of  a  negotiable  document,  or  the  person  to  whom  de- 

3  livery  is  to  be  made  by  the  terms  of  or  pursuant  to  written 

4  instructions  under  a  nonnegotiable  document. 

5  17404.     No  Liability  for  Good  Faith  Delivery  Pursuant  to 

6  Receipt  or  Bill.     A  bailee  who  in  good  faith  including  observ- 

7  ance  of  reasonable  commercial  standards  has  received  goods 

8  and  delivered  or  otherwise  disposed  of  them  according  to  the 

9  terms  of  the  document  of  title  or  pursuant  to  this  chapter  is 

10  iiot  liable  therefor.  This  rule  applies  even  though  the  person 

11  from  whom  he  received  the  goods  had  no  authority  to  procure 

12  the  document  or  to  dispose  of  the  goods  and  even  though  the 

13  person  to  whom  he  delivered  the  goods  had  no  authority  to 

14  receive  them. 

15 

1Q  Article  5.     Warehouse  Receipts  and  Bills  of  Lading : 

17  Negotiation  and  Transfer 

18 

19  17501.     Form  of  Negotiation  and  Requirements  of  ''Due 

20  Negotiation."  (1)  A  negotiable  document  of  title  running  to 

21  the  order  of  a  named  person  is  negotiated  by  his  indorsement 

22  and  delivery.  After  his  indorsement  in  blank  or  to  bearer  any 

23  person  can  negotiate  it  by  delivery  alone. 

24  (^)    (a)  -^  negotiable  document  of  title  is  also  negotiated  by 

25  delivery  alone  when  by  its  original  terms  it  runs  to  bearer. 

26  (^^   When  a  document  running  to  the  order  of  a  named 

27  person  is  delivered  to  him  the  effect  is  the  same  as  if  the 
2Q  document  had  been  negotiated. 

29  (3)   Negotiation  of  a  negotiable  document  of  title  after  it 

30  has  been  indorsed  to  a  specified  person  requires  indorsement 

31  by  the  special  indorsee  as  well  as  delivery. 

32  (4)  A  negotiable  document  of  title  is  "duly  negotiated" 

33  when  it  is  negotiated  in  the  manner  stated  in  this  section  to  a 

34  holder  who  purchases  it  in  good  faith  without  notice  of  any 

35  defense  against  or  claim  to  it  on  the  part  of  any  person  and 
3g  for  value,  unless  it  is  established  that  the  negotiation  is  not 
37  in  the  regular  course  of  business  or  financing  or  involves  re- 
3g  ceiving  the  document  in  settlement  or  payment  of  a  money 

39  obligation. 

40  (5)   Indorsement  of  a  nonnegotiable  document  neither  makes 

41  it  negotiable  nor  adds  to  the  transferee 's  rights. 

42  (6)   The  naming  in  a  negotiable  bill  of  a  person  to  be  noti- 

43  fied  of  the  arrival  of  the  goods  does  not  limit  the  negotiability 

44  of  the  bill  nor  constitute  notice  to  a  purchaser  thereof  of  any 

45  interest  of  such  person  in  the  goods. 

46  17502.     Rights  Acquired  by  Due  Negotiation.     (1)   Subject 

47  to  the  following  section  and  to  the  provisions  of  Section  17205 

48  on  fungible  goods,  a  holder  to  whom  a  negotiable  document  of 

49  title  has  been  duly  negotiated  acquires  thereby : 

50  (a)   Title  to  the  document; 

51  (b)   Title  to  the  goods ; 
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1  (c)   All  rights  accruing  under  the  law  of  agency  or  estoppel, 

2  including  rights  to  goods  delivered  to  the  bailee  after  the 

3  document  was  issued;  and 

4  (d)   The  direct  obligation  of  the  issuer  to  hold  or  deliver 

5  the  goods  according  to  the  terms  of  the  document  free  of  any 

6  defense  or  claim  by  him  except  those  arising  under  the  terms 

7  of  the  document  or  under  this  chapter.  In  the  case  of  a  delivery 

8  order  the  bailee's  obligation  accrues  only  upon  acceptance  and 

9  the  obligation  acquired  by  the  holder  is  that  the  issuer  and  any 

10  indorser  will  procure  the  acceptance  of  the  bailee. 

11  (2)   Subject  to  the  following  section,  title  and  rights  so  ac- 

12  quired  are  not  defeated  by  any  stoppage  of  the  goods  repre- 

13  sented  by  the  document  or  by  surrender  of  such  goods  by  the 

14  bailee,  and  are  not  impaired  even  though  the  negotiation  or 

15  any  prior  negotiation  constituted  a  breach  of  duty  or  even 

16  though  any  person  has  been  deprived  of  possession  of  the  docu- 

17  ment  by  misrepresentation,  fraud,  accident,  mistake,  duress, 

18  loss,  theft  or  conversion,  or  even  though  a  previous  sale  or 

19  other  transfer  of  the  goods  or  document  has  been  made  to  a 

20  third  person. 

21  17503.     Document  of  Title  to  Goods  Defeated  in  Certain 

22  Cases.     (1)   A  document  of  title  confers  no  right  in  goods 

23  against  a  person  who  before  issuance  of  the  document  had  a 

24  legal  interest  or  a  perfected  security  interest  in  them  and  who 

25  neither 

26  (a)   Delivered  or  entrusted  them  or  any  document  of  title 

27  covering  them  to  the  bailor  or  his  nominee  with  actual  or  ap- 

28  parent  authority  to  ship,  store  or  sell  or  with  power  to  obtain 

29  delivery  under  this  chapter   (Section  17403)    or  with  power 

30  of  disposition  under  this  division  (Sections  12403  and  19307) 

31  or  other  statute  or  rule  of  law ;  nor 

32  (b)  Acquiesced   in  the  procurement  by  the  bailor  or  his 

33  nominee  of  any  document  of  title. 

34  (2)   Title  to  goods  based  upon  an  unaccepted  delivery  order 

35  is  subject  to  the  rights  of  anyone  to  whom  a  negotiable  ware- 

36  house  receipt  or  bill  of  lading  covering  the  goods  has  been  duly 

37  negotiated.  Such  a  title  may  be  defeated  under  the  next  section 

38  to  the  same  extent  as  the  rights  of  the  issuer  or  a  transferee 

39  from  the  issuer. 

40  (3)  Title  to  goods  based  upon  a  bill  of  lading  issued  to  a 

41  freight  forwarder  is  subject  to  the  rights  of  anyone  to  whom 

42  a  bill  issued  by  the  freight  forwarder  is  duly  negotiated;  but 

43  delivery  by  the  carrier  in  accordance  with  Article  4  of  this 

44  chapter  pursuant  to  its  own  bill  of  lading  discharges  the  ear- 

45  rier's  obligation  to  deliver, 

46  17504.     Rights  Acquired  in  the  Absence  of  Due  Negotiation ; 

47  Effect  of  Diversion;  Seller's  Stoppage  of  Delivery.     (1)   A 

48  transferee  of  a  document,  whether  negotiable  or  nonnegotiable, 

49  to  whom  the  document  has  been  delivered  but  not  duly  nego- 

50  tiated,  ac(iuires  the  title  and  rights  which  his  transferor  had 

51  or  had  actual  authority  to  convey. 
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1  (2)  In  the  ease  of  a  nonnegotiable  document,  until  but  not 

2  after  the  bailee  receives  notification  of  the  transfer,  the  rights 

3  of  the  trasferee  may  be  defeated 

4  (a)  By  those  creditors  of  the  transferor  who  could  treat  the 

5  sale  as  void  under  Section  12402 ;  or 

6  (b)   By  a  buyer  from  the  transferor  in  ordinary  course  of 

7  business  if  the  bailee  has  delivered  the  goods  to  the  buyer  or 

8  received  notification  of  his  rights ;  or 

9  (c)   As  against  the  bailee  by  good  faith  dealings  of  the  bailee 

10  with  the  transferor. 

11  (3)   A  diversion  or  other  change  of  shipping  instructions  by 

12  the  consignor  in  a  nonnegotiable  bill  of  lading  which  causes 

13  the  bailee  not  to  deliver  to  the  consignee  defeats  the  consignee 's 

14  title  to  the  goods  if  they  have  been  delivered  to  a  buyer  in  or- 

15  dinary  course  of  business  and  in  any  event  defeats  the  con- 

16  signee's  rights  against  the  bailee. 

17  (4)   Delivery  pursuant  to  a  nonnegotiable  document  may  be 

18  stopped  by  a  seller  under  Section  12705,  and  subject  to  the 

19  requirement  of  due  notification  there  provided.  A  bailee  honor- 

20  ing  the  seller's  instructions  is  entitled  to  be  indemnified  by  the 

21  seller  against  any  resulting  loss  or  expense. 

22  17505.     Indorser  Not  a  Guarantor  for  Other  Parties.     The 

23  indorsement  of  a  document  of  title  issued  by  a  bailee  does 

24  not  make  the  indorser  liable  for  any  default  by  the  bailee  or  by 

25  previous  indorsers. 

26  17506.     Delivery  Without  Indorsement :  Right  to   Compel 

27  Indorsement.  The  transferee  of  a  negotiable  document  of  title 

28  has   a   specifically   enforceable   right   to   have   his   transferor 

29  supply  any  necessary  indorsement  but  the  transfer  becomes  a 

30  negotiation  only  as  of  the  time  the  indorsement  is  supplied. 

31  17507.     Warranties  on  Negotiation  or  Transfer  of  Receipt 

32  or  Bill.     Where  a  person  negotiates  or  transfers  a  document 

33  of  title  for  value  otherwise  than  as  a  mere  intermediary  under 

34  the  next  following  section,  then  unless  otherwise  agreed  he 

35  warrants  to  his  immediate  purchaser  only  in  addition  to  any 

36  warranty  made  in  selling  the  goods 

37  (a)   That  the  document  is  genuine;  and 

38  (b)   That  he  has  no  knowledge  of  any  fact  which  would 

39  impair  its  validity  or  worth;  and 

40  (c)   That  his  negotiation  or  transfer  is  rightful  and  fully 

41  effective  with  respect  to  the  title  to  the  document  and  the  goods 

42  it  represents. 

43  17508.     Warranties  of  Collecting  Bank  as  to  Documents. 

44  A  collecting  bank  or  other  intermediary  known  to  be  entrusted 

45  with  documents  on  behalf  of  another  or  with  collection  of  a 

46  draft  or  other  claim  against  delivery  of  documents  warrants 

47  by  such  delivery  of  the  documents  only  its  own  good  faith  and 

48  authority.  This  rule  applies  even  though  the  intermediary  has 

49  purchased  or  made  advances  against  the  claim  or  draft  to  be 

50  collected. 
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1  17509.     Receipt  or  Bill:  When  Adequate  Compliance  With 

2  Commercial  Contract.     The  question  whether  a  document  is 

3  adequate  to  fulfill  the  obligations  of  a  contract  for  sale  or  the 

4  conditions  of  a  credit  is  governed  by  the  chapters  on  sales 

5  (Chapter  2)  and  on  letters  of  credit  (Chapter  5). 
6 

7  Article  6.     Warehouse  Receipts  and  Bills  of  Lading: 

8  Miscellaneous  Provisions 
9 

10  17601.     Lost  and  Missing  Documents.     (1)   If  a  document 

11  has  been  lost,  stolen  or  destroj-ed,  a  court  may  order  delivery 

12  of  the  goods  or  issuance  of  a  substitute  document  and  the 

13  bailee  ma.v  without  liability  to  any  person  comply  with  such 

14  order.  If  the  document  was  negotiable  the  claimant  must  post 

15  security  approved  by  the  court  to  indemnify  any  person  who 

16  may  suffer  loss  as  a  result  of  nonsurrender  of  the  document. 

17  If  the  document  was  not  negotiable,  such  security  may  be 

18  required  at  the  discretion  of  the  court.  The  court  may  also  in 

19  its  discretion  order  pajanent  of  the  bailee's  reasonable  costs 

20  a^d  counsel  fees. 

21  (2)   A  bailee  who  Avithout  court  order  delivers  goods  to  a 

22  person  claiming  under  a  missing  negotiable  document  is  liable 

23  to  any  person  injured  thereby,  and  if  the  deliver}'  is  not  in 

24  good  faith  becomes  liable  for  conversion.  Delivery  in  good  faith 

25  is  not  conversion  if  made  in  accordance  with  a  filed  classifica- 

26  tion  or  tariff  or,  where  no  classification  or  tariff  is  filed,  if  the 

27  claimant  posts  security  with  the  bailee  in  an  amount  at  least 

28  double  the  value  of  the  goods  at  the  time  of  posting  to  in- 

29  demnify  any  person  injured  hy  the  delivery  who  files  a  notice 

30  of  claim  within  one  year  after  the  delivery. 

31  17602.     Attachment  of  Goods  Covered  by  a  Negotiable  Doc- 

32  ument.     Except   where   the   document   was   originally   issued 

33  upon  delivery  of  the  goods  by  a  person  who  had  no  power  to 

34  dispose  of  them,  no  lien  attaches  by  virtue  of  any  judicial 

35  process  to  goods  in  the  posses.sion  of  a  bailee  for  which  a  nego- 

36  tiable  document  of  title  is  outstanding  unless  the  document  be 

37  first  surrendered  to  the  bailee  or  its  negotiation  enjoined,  and 

38  the  bailee  shall  not  be  compelled  to  deliver  the  goods  pursuant 

39  to  process  until  the  document  is  surrendered  to  him  or  im- 

40  pounded  by  the  court.  One  who  iiurcliases  the  document  for 

41  value  without  notice  of  the  process  or  injunction  takes  free  of 

42  the  lien  imposed  by  judicial  process. 

43  17603.     Conflicting  Claims ;  Interpleader.     If  more  than  one 

44  person  claims  title  or  possession  of  the  goods,  the  bailee  is 

45  excused  from  delivery  until  he  has  had  a  reasonable  time  to 

46  ascertain  the  validity  of  the  adverse  claims  or  to  bring  an 

47  action  to  compel  all  claimants  to  interplead  and  may  compel 

48  such  interpleader,  either  in  defending  an  action  for  nondcliv- 

49  ery  of  the  goods,  or  by  original  action,  whichever  is  appro- 

50  priate. 
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1  Chapter  8.     Investment  Securities 

2 

3  Article  1.     Short  Title  and  General  Matters 

4 

5  18101.     Short  Title.     This  chapter  shall  be  known  and  may 

6  be  cited  as  Uniform  Commercial  Code — Investment  Securities. 

7  18102.     Definitions  and  Index  of  Definitions.     (1)   In  this 

8  chapter  unless  the  context  otherwise  requires 

9  (a)   A  "security"  is  an  instrument  which 

10  (i)   Is  issued  in  bearer  or  registered  form ;  and 

11  (ii)   Is  of  a  type   commonly  dealt  in  upon  securities  ex- 

12  changes  or  markets  or  commonly  recognized  in  any  area  in 

13  which  it  is  issued  or  dealt  in  as  a  medium  for  investment ;  and 

14  (iii)   Is  either  one  of  a  class  or  series  or  by  its  terms  is  divisi- 

15  ble  into  a  class  or  series  of  instruments ;  and 

16  (iv)   Evidences  a  share,  participation  or  other  interest  in 

17  property  or  in  an  enterprise  or  evidences  an  obligation  of  the 

18  issuer. 

19  (b)  A  writing  which  is  a  security  is  governed  by  this  chap- 

20  ter  and  not  by  Uniform  Commercial  Code — Commercial  Paper 

21  even  though  it  also  meets  the  requirements  of  that  chapter. 

22  This  chapter  does  not  apply  to  money. 

23  (c)  A  security  is  in  "registered  form"  when  it  specifies  a 

24  person  entitled  to  the  security  or  to  the  rights  it  evidences  and 

25  when  its  transfer  may  be  registered  upon  books  maintained  for 

26  that  purpose  by  or  on  behalf  of  an  issuer  or  the  security  so 

27  states. 

28  (d)  A  security  is  in  "bearer  form"  when  it  runs  to  bearer 

29  according  to  its  terms  and  not  by  reason  of  any  indorsement. 

30  (2)   "Proper  form"  means  regular  on  its  face  with  regard 

31  to  all  formal  matters. 

32  (3)   A  "subsequent  purchaser"  is  a  person  who  takes  other 

33  than  by  original  issue. 

34  (4)   Other  definitions  applying  to  this  chapter  or  to  specified 

35  articles  thereof  and  the  sections  in  which  they  appear  are : 

36  "Adverse  claim."  Section  18301. 

37  ' '  Bona  fide  purchaser. ' '  Section  18302. 

38  "Broker."  Section  18303. 

39  ' '  Guarantee  of  the  signature. ' '  Section  18402. 

40  ' '  Intermediary  Bank. ' '  Section  14105. 

41  ' '  Issuer. ' '  Section  18201. 

42  ' '  Overissue. ' '  Section  18104. 

43  (5)   In  addition  Chapter  1  contains  general  definitions  and 

44  principles     of     construction     and     interpretation     applicable 

45  throughout  this  chapter. 

46  18103.     Issuer's  Lien.    A  lien  upon  a  security  in  favor  of  an 

47  issuer  thereof  is  valid  against  a  purchaser  only  if  the  right  of 

48  the  issuer  to  such  lien  is  noted  conspicuously  on  the  security. 

49  18104.     Effect  of  Overissue ;"  Overissue. "     (1)   The  provi- 

50  sions  of  this  chapter  which  validate  a  security  or  compel  its 

51  issue  or  reissue  do  not  apply  to  the  extent  that  validation, 

52  issue  or  reissue  would  result  in  overissue;  but 
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1  (a)   If  an  identical  security  which  does  not  constitute  an 

2  overisssue  is  reasonably  available  for  purchase,  the  person  en- 

3  titled  to  issue  or  validation  may  compel  the  issuer  to  purchase 

4  and  deliver  such  a  security  to  him  against  surrender  of  the 

5  security,  if  any,  which  he  holds ;  or 

6  (b)   If  a  security  is  not  so  available  for  purchase,  the  person 

7  entitled  to  issue  or  validation  may  recover  from  the  issuer  the 

8  price  he  or  the  last  purchaser  for  value  paid  for  it  with  interest 

9  from  the  date  of  his  demand. 

10  (2)   "Overissue"  means  the  issue  of  securities  in  excess  of 

11  the  amount  which  the  issuer  has  corporate  power  to  issue. 

12  18105.     Securities  Neuotiable ;   Presumptions.      (1)    Securi- 

13  ties  governed  by  this  chapter  are  negotiable  instruments. 

14  (2)   In  any  action  on  a  security 

15  (a)  Unless  specifically  denied  in  the  pleadings,  each  signa- 

16  ture  on  the  security  or  in  a  necessary  indorsement  is  admitted ; 

17  (b)   "When  the  effectiveness  of  a  signature  is  put  in  issue  the 

18  burden  of  establisliing  it  is  on  the  party  claiming  under  the 

19  signature  but  the  signature  is  presumed  to  be  genuine  or  au- 

20  thorized ; 

21  (c)  When  signatures  are  admitted  or  established  production 

22  of  the  instrument  entitles  a  holder  to  recover  on  it  unless  the 

23  defendant  establishes  a  defense  or  a  defect  going  to  the  validity 

24  of  the  security ;  and 

25  (d)  After  it  is  shown  that  a  defense  or  defect  exists  the 

26  plaintiff  has  the  burden  of  establishing  that  he  or  some  person 

27  under  whom  he  claims  is  a  person  against  whom  the  defense  or 

28  defect  is  ineffective  (Section  18202) . 
29 

30  Article  2.     Issue — Issuer 
31 

32  18201.     "Issuer."     (1)   With  respect  to  obligations  on  or 

33  defenses  to  a  security  "issuer"  includes  a  person  who 

34  (a)  Places  or  authorizes  the  placing  of  his  name  on  a  se- 

35  curity    (otherwise   than   as   authenticating   trustee,   registrar, 

36  transfer  agent  or  the  like)   to  evidence  that  it  represents  a 

37  share,  participation  or  other  interest  in  his  property  or  in  an 

38  enterprise  or  to  evidence  his  duty  to  perform  an  obligation 

39  evidenced  by  the  security ;  or 

40  (b)   Directly  or  indirectly  creates  fractional  interests  in  his 

41  rights  or  property  which  fractional  interests  are  evidenced 

42  by  securities ;  or 

43  (c)   Becomes  responsible  for  or  in  place  of  any  other  person 

44  described  as  an  issuer  in  this  section. 

45  (2)   With  respect  to  obligations  on  or  defenses  to  a  security 

46  a  guarantor  is  an  issuer  to  the  extent  of  his  guai*anty  whether 

47  or  not  his  obligation  is  noted  on  the  security. 

48  (3)   With  respect  to  registration  of  transfer  (Article  4  of 

49  this  chapter)  "issuer"  means  a  person  on  whose  behalf  trans- 

50  fer  books  are  maintained. 

51  18202.     Issuer's  Responsibility  and  Defenses;  Notice  of  De- 

52  feet  or  Defense.     (1)   Even  against  a  purchaser  for  value  and 
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1  without  notice,  the  terms  of  a  security  include  those  stated  on 

2  the  security  and  those  made  part  of  the  security  by  reference 

3  to  another  instrument,  indenture  or  document  or  to  a  consti- 

4  tution,  statute,  ordinance,  rule,  regulation,  order  or  the  like 

5  to  the  extent  that  the  terms  so  referred  to  do  not  conflict  with 

6  the  stated  terms.  Such  a  reference  does  not  of  itself  charge  a 

7  purchaser  for  value  with  notice  of  a  defect  going  to  the  validity 

8  of  the  security  even  though  the  security  expressly  states  that 

9  a  person  accepting  it  admits  such  notice. 

10  (2)    (a)  A  security  other  than  one  issued  by  a  government 

11  or  governmental  agency  or  unit  even  though  issued  with  a 

12  defect  going  to  its  validity  is  valid  in  the  hands  of  a  purchaser 

13  for  value  and  without  notice  of  the  particular  defect  unless 

14  the  defect  involves  a  violation  of  constitutional  provisions  in 

15  which  case  the  security  is  valid  in  the  hands  of  a  subsequent 

16  purchaser  for  value  and  without  notice  of  the  defect. 

17  (b)   The  rule  of  paragraph  (a)  applies  to  an  issuer  which 

18  is  a  government  or  governmental  agency  or  unit  only  if  either 

19  there  has  been  substantial  compliance  with  the  legal  require- 

20  ments  governing  the  issue  or  the  issuer  has  received  a  substan- 

21  tial  consideration  for  the  issue  as  a  whole  or  for  the  particular 

22  security  and  a  stated  purpose  of  the  issue  is  one  for  which  the 

23  issuer  has  power  to  borrow  money  or  issue  the  security. 

24  (3)   Except  as  otherwise  provided  in  the  case  of  certain  un- 

25  authorized  signatures  on  issue  (Section  18205),  lack  of  genu- 

26  ineness  of  a  security  is  a  complete  defense  even  against  a 

27  purchaser  for  value  and  without  notice. 

28  (4)   All  other  defenses  of  the  issuer  including  nondelivery 

29  and  conditional  delivery  of  the  security  are  ineffective  against 

30  a  purchaser  for  value  who  has  taken  without  notice  of  the 

31  particular  defense. 

32  (5)   Nothing  in  this  section  shall  be  construed  to  affect  the 

33  right  of  a  party  to  a  "when,  as  and  if  issued"  or  a  "when 

34  distributed"  contract  to  cancel  the  contract  in  the  event  of  a 

35  material  change  in  the  character  of  the  security  which  is  the 

36  subject  of  the  contract  or  in  the  plan  or  arrangement  pursuant 

37  to  which  such  security  is  to  be  issued  or  distributed. 

38  18203.     Staleness  as  Notice  of  Defects  or  Defenses.     (1) 

39  After  an  act  or  event  which  creates  a  right  to  immediate  per- 

40  formance  of  the  principal  obligation  evidenced  by  the  security 

41  or  which  sets  a  date  on  or  after  which  the  security  is  to  be 

42  presented  or  surrendered  for  redemption  or  exchange,  a  pur- 

43  chaser  is  charged  with  notice  of  any  defect  in  its  issue  or 

44  defense  of  the  issuer. 

45  (a)   If  the  act  or  event  is  one  requiring  the  payment  of 

46  money  or  the  delivery  of  securities  or  both  on  presentation 

47  or  surrender  of  the  security  and  such  funds  or  securities  are 

48  available  on  the  date  set  for  payment  or  exchange  and  he 

49  takes  the  security  more  than  one  year  after  that  date ;  and 

50  (b)   If  the  act  or  event  is  not  covered  by  paragraph  (a)  and 

51  he  takes  the  security  more  than  two  years  after  the  date  set 
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1  for  surrender  or  presentation  or  the  date  on  Avliich  such  per- 

2  formance  became  due. 

3  (2)   A  call  which  has  been  revoked  is  not  within  subdivision 

4  (1). 

5  18204.     Effect  of  Issuer's  Restrictions  on  Transfer.     Unless 

6  noted  conspicuouslj'  on  the  security  a  restriction  on  transfer 

7  imposed  by  the  issuer  even  though  otherwise  lawful  is  ineffec- 

8  tive  except  against  a  person  with  actual  knowledge  of  it. 

9  18205.     Effect   of   Unauthorized   Signature   on   Issue.     An 

10  unauthorized  signature  placed  on  a  security  prior  to  or  in  the 

11  course  of  issue  is  ineffective  except  that  the  signature  is  effec- 

12  tive  in  favor  of  a  purchaser  for  value  and  without  notice  of  the 

13  lack  of  authority  if  the  signing  has  been  done  by 

14  (a)   An  authenticating  trustee,  registrar,  transfer  agent  or 

15  other  person  entrusted  by  the  issuer  with  the  signing  of  the 

16  security  or  of  similar  securities  or  their  immediate  preparation 

17  for  signing;  or 

18  (b)   An  employee  of  the  issuer  or  of  any  of  the  foregoing 

19  entrusted  with  responsible  handling  of  the  security. 

20  18206.     Completion     or    Alteration     of    Instrument.     (1) 

21  Where  a  security  contains  the  signatures  necessar}'  to  its  issue 

22  or  transfer  but  is  incomplete  in  any  other  respect. 

23  (a)   Any  person  may  complete  it  by  filling  in  tlie  blanks  as 

24  authorized;  and 

25  (b)   Even  though  the  blanks  are  incorrectly  filled  in,  the 

26  security  as  completed  is  enforceable  by  a  purchaser  Avho  took 

27  it  for  value  and  without  notice  of  such  incorrectness. 

28  (2)   A  complete  security  which  has  been  improperly  altered 

29  even  though  fraudulently  remains  enforceable  but  only  accord- 

30  ing  to  its  original  terms. 

31  18207.     Rights    of    Issuer    With    Respect    to    Registered 

32  Owners.     (1)   Prior  to  due  presentment  for  registration  of 

33  transfer  of  a  securitj^  in  registered  form  the  issuer  or  in- 

34  denture  trustee  may  treat  the  registered  owaier  as  the  person 

35  exclusively  entitled  to  vote,  to  receive  notifications  and  other- 

36  wise  to  exercise  all  the  rights  and  powers  of  an  owner. 

37  (2)  Nothing  in  this  chapter  shall  be  construed  to  affect  the 
3g  liability  of  the  registered  owner  of  a  security  for  calls,  assess- 

39  ments  or  the  like. 

40  18208.     Effect    of    Signature    of    Authenticating    Trustee, 
^■j^  Registrar  or  Transfer  Agent.     (1)  A  person  placing  his  signa- 

42  ture  upon  a  security  as  authenticating  trustee,  registrar,  trans- 

43  fer  agent  or  the  like  warrants  to  a  purchaser  for  value  without 

44  notice  of  the  particular  defect  that 

45  (a)   The  security'  is  genuine  and  in  proper  form;  and 

46  (b)   Ilis  own  participation  in  tlie  is.sue  of  the  security  is 

47  within  his  capacity  and  within  the  scope  of  the  authorization 

48  received  by  him  from  the  i.ssuer;  and 

49  (c)    He  has  reasonable  grounds  to  believe  that  the  security 

50  is  within  the  amount  the  issuer  is  authorized  to  issue. 
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1  (2)  Unless  otherwise  agreed,  a  person  by  so  placing  his 

2  signature  does  not  assume  responsibility  for  the  validity  of  the 

3  security  in  other  respects. 

4 

5  Article  3.     Purchase 

6 

7  18301.     Rights  Acquired  by  Purchaser;  ''Adverse  Claim"; 

8  Title  Acquired  by  Bona  Fide  Purchaser.     (1)   Upon  delivery 

9  of  a  security  the  purchaser  acquires  the  rights  in  the  security 

10  which  his  transferor  had  or  had  actual  authority  to  convey 

11  except  that  a  purchaser  who  has  himself  been  a  party  to  any 

12  fraud  or  illegality  affectng  the  security  or  who  as  a  prior 

13  holder  had  notice  of  an  adverse  claim  cannot   improve  his 

14  position  by  taking  from  a  later  bona  fide  purchaser.  "Adverse 

15  claim"  indicates  a  claim  that  a  transfer  was  or  would  be 

16  wrongful  or  that  a  particular  adverse  person  is  the  owner  of  or 

17  has  an  interest  in  the  security. 

Ig  (2)   A  bona  fide  purchaser   in  addition   to   acquiring  the 

1 9  rights  of  a  purchaser  also  acquires  the  security  free  of  any  ad- 

20  verse  claim.  • 

21  (3)  A  purchaser  of  a  limited  interest  acquires  rights  only  to 

22  the  extent  of  the  interest  purchased. 

23  18302.     "Bona    Fide    Purchaser."     A    "bona    fide    pur- 

24  chaser"  is  a  purchaser  for  value  in  good  faith  and  without 

25  notice  of  any  adverse  claim  v/ho  tak^es  delivery  of  a  security 

26  in  bearer  form  or  of  one  in  registered  form  issued  to  him  or 

27  indorsed  to  him  or  in  blank. 

28  18303.     "Broker."     "Broker"  means  a  person  engaged  for 

29  all  or  part  of  his  time  in  the  business  of  buying  and  selling 

30  securities,  who  in  the  transaction  concerned  acts  for,  or  buys  a 
34  security  from  or  sells  a  security  to  a  customer.  Nothing  in  this 

32  chapter  determines  the  capacity  in  which  a  person  acts  for 

33  purposes  of  any  other  statute  or  rule  to  Avhich  such  person  is 

34  subject. 

35  18304.     Notice   to   Purchaser   of   Adverse    Claims.     (1)   A 

36  purchaser    (including  a  broker  for  the  seller  or  buyer  but 

37  excluding  an  intermediary  bank)  of  a  security  is  charged  with 

38  notice  of  adverse  claims  if 

39  (a)   The  security  whether  in  bearer  or  registered  form  has 

40  been  indorsed  "for  collection"  or  "for  surrender"   or  for 

41  some  other  purpose  not  involving  transfer ;  or 

42  (b)   The  security  is  in  bearer  form  and  has  on  it  an  unam- 

43  biguous  statement  that  it  is  the  property  of  a  person  other  than 

44  the  transferor.    The  mere  writing  of  a  name  on  a  security  is 

45  not  such  a  statement. 

46  (2)   The  fact  that  the  purchaser  (including  a  broker  for  the 

47  seller  or  buyer)  has  notice  that  the  security  is  held  for  a  third 

48  person  or  is  registered  in  the  name  of  or  indorsed  by  a  fiduci- 

49  ary  does  not  create  a  duty  of  inquiry  into  the  rightfulness  of 

50  the  transfer  or  constitute  notice  of  adverse  claims.  If,  however, 

51  the  purchaser   (excluding  an  intermediary  bank)   has  knowl- 

52  edge  that  the  proceeds  are  being  used  or  that  the  transaction  is 
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1  for  the   individual  benefit   of  the  fiduciary  or  otherwise   in 

2  breach  of  duty,  the  purchaser  is  charged  with  notice  of  ad- 

3  verse  claims. 

4  18305.     Staleness  as  Notice  of  Adverse  Claims.      An  act  or 

5  event  which  creates  a  right  to  immediate  performance  of  the 

6  principal  obligation  evidenced  by  the  security  or  which  sets  a 

7  date  on  or  after  which  the  security  is  to  be  presented  or  sur- 

8  rendered  for  redemption  or  exchange  does  not  of  itself  consti- 

9  tute  any  notice  of  adverse  claims  except  in  the  case  of  a  pur- 

10  chase 

11  (a)   After  one  year  from  any  date  set  for  such  presentment 

12  or  surrender  for  redemption  or  exchange ;  or 

13  (b)  After  six  months  from  any  date  set  for  payment  of 

14  money  against  presentation  or  surrender  of  the  security  if 

15  funds  are  available  for  payment  on  that  date. 

16  18306.     Warranties  on  Presentment  and  Transfer.     (1)   A 

17  person  who  presents  a  security  for  registration  of  transfer  or 

18  for  payment  or  exchange  warrants  to  the  issuer  that  he  is 
^19  entitled  to  the  registration,  paj-ment  or  exchange.   But  a  pur- 

20  chaser  for  value  without  notice  of  adverse  claims  who  receives 

21  a  new,  reissued   or   reregistered   security   on   registration   of 

22  transfer  warrants  only  that  he  has  no  knowledge  of  any  un- 

23  authorized  signature  (Section  18311)  in  a  necessary  iudorse- 

24  ment. 

25  (2)   A  person  by  transferring  a  security  to  a  purchaser  for 

26  value  w-arrants  only  that 

27  (a)   His  transfer  is  effective  and  rightful ;  and 

28  (b)   The  security  is  genuine  and  has  not  been  materially 

29  altered;  and 

30  (c)   He  knows  no  fact  which  might  impair  the  validity  of 

31  the  security. 

32  (3)   Where  a  securitj^  is  delivered  by  an  intermediary  known 

33  to  be  entrusted  with  delivery  of  the  security  on  behalf  of  an- 

34  other  or  with  collection  of  a  draft  or  other  claim  against  such 

35  delivery,  the  intermediary  by  such  delivery  warrants  only  his 

36  own  good  faith  and  authority  even  though  he  has  purchased 

37  or  made  advances  against  the  claim  to  be  collected  against  the 

38  delivery.   A  broker  is  not  an  intermediary  within  the  meaning 

39  of  this  subdivision. 

40  (4)   A  pledgee  or  other  holder  for  security  who  redelivers 

41  the  security  received,  or  after  payment  and  on  order  of  the 

42  debtor  delivers  that  security  to  a  third  person  makes  only  the 

43  warranties  of  an  intermediary  under  subdivision  (3). 

44  (5)   A  broker  gives  to  his  customer  and  to  the  issuer  and  a 

45  purchaser  the  warranties  provided  in  this  section  and  has  the 

46  rights  and  privileges  of  a  purchaser  under  this  section.    The 

47  warranties  of  and  in  favor  of  the  l)roker  acting  as  an  agent 

48  are  in  addition  to  applicable  warranties  given  by  and  in  favor 

49  of  his  customer. 

50  18307.     Effect  of  Delivery  Without  Indor.sement ;  Right  to 

51  Compel  Indorsement.     Where  a  security  in  registered  form 
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1  has  been  delivered  to  a  purchaser  without  a  necessary  indorse- 

2  ment  he  may  become  a  bona  fide  purchaser  only  as  of  the  time 

3  the  indorsement  is  supplied,  but  against  the  transferor  the 

4  transfer  is  complete  upon  delivery  and  the  purchaser  has  a 

5  specifically  enforceable  right  to  have  any  necessary  indorse- 

6  ment  supplied. 

7  18308.     Indorsement,  How  Made;  Special  Indorsement;  In- 

8  dorser  Not  a   Guarantor;   Partial   Assignment.     (1)   An   in- 

9  dorsement  of  a  security  in  registered  form  is  made  when  an 

10  appropriate  person  signs  on  it  or  on  a  separate  document  an 

11  assignment  or  transfer  of  the  security  or  a  power  to  assign  or 

12  transfer  it  or  when  the  signature  of  such  person  is  written 

13  without  more  upon  the  back  of  the  security. 

14  (2)  An  indorsement  may  be  in  blank  or  special.  An  indorse- 

15  ment  in  blank  includes  an  indorsement  to  bearer.  A  special 

16  indorsement  sepcifies  the  person  to  whom  the  security  is  to  be 

17  transferred,  or  who  has  power  to  transfer  it.  A  holder  may 

18  convert  a  blank  indorsement  into  a  special  indorsement. 

19  (3)   "An  appropriate  person"  in  subdivision  (1)  means 

20  (a)   The  person  specified  by  the  security  or  by  special  in-. 

21  dorsement  to  be  entitled  to  the  security;  or 

22  (b)  Where  the  person  so  specified  is  described  as  a  fiduciary 

23  but  is  no  longer  serving  in  the  described  capacity — his  suc- 

24  cesser;  or 

25  (c)  Where  the  security  or  indorsement  so  specifies  more 

26  than  one  person  as  fiduciaries  and  one  or  more  are  no  longer 

27  serving  in  the  described  capacity — the  remaining  fiduciary  or 

28  fiduciaries,  whether  or  not  a  successor  has  been  apopinted  or 

29  qaulified;  or 

30  (d)  Where  the  person  so  specified  is  an  individual  and  is 

31  without  capacity  to  act  by  virtue  of  death,  incompetence,  in- 

32  fancy  or  otherwise — his  executor,  administrator,  guardian  or 

33  like  fiduciary;  or 

34  (e)  Where  the  security  or  indorsement  so  specifies  more 

35  than  one  person  as  tenants  by  the  entirety  or  with  right  of 

36  survivorship  and  by  reason  of  death  all  cannot  sign — the  sur- 

37  vivor  or  survivors;  or 

38  (f )   A  person  having  power  to  sign  under  applicable  law  or 

39  controlling  instrument;  or 

40  (g)   To  the  extent  that  any  of  the  foregoing  persons  may  act 

41  through  an  agent — his  authorized  agent. 

42  (4)  Unless  otherwise  agreed  the  indorser  by  his  indorsement 

43  assumes  no  obligation  that  the  security  will  be  honored  by  the 

44  issuer. 

45  (5)  An  indorsement  purporting  to  be  only  of  part  of  a  secu- 

46  rity  representing  units  intended  by  the  issuer  to  be  separately 

47  transferable  is  effective  to  the  extent  of  the  indorsement. 

48  (6)  Whether  the  person  signing  is  appropriate  is  determined 

49  as  of  the  date  of  signing  and  an  indorsement  by  such  a  person 

50  does  not  become  unauthorized  for  the  purposes  of  this  chapter 

51  by  virtue  of  any  subsequent  change  of  circumstances. 
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1  (7)   Failure  of  a  fiduciary  to  comply  with  a  controlling  in- 

2  strument  or  with  the  law  of  the  state  having  jurisdiction  of  the 

3  fiduciary  relationship,  including  any  laAV  requiring  the  fidu- 

4  ciary  to  obtain  court  approval  of  the  transfer,  does  not  render 

5  his  indorsement  unauthorized  for  the  purposes  of  this  chapter. 

6  18309.     Etl'ect  of  Indorsement  Without  Delivery.     An  in- 

7  dorsement  of  a  security  Avhether  special  or  in  blank  does  not 

8  constitute  a  transfer  until  delivery  of  the  security  on  which  it 

9  appears  or  if  the  indorsement  is  on  a  separate  document  until 

10  delivery  of  both  the  document  and  the  security. 

11  18310.     Indorsement  of  Security  in  Bearer  Form.     An  in- 

12  dorsement  of  a  security  in  bearer  form  may  give  notice  of 

13  adverse  claims  (Section  18304)  but  does  not  otherwise  affect 

14  any  right  to  registration  the  holder  may  possess. 

15  18311.     Effect    of    Unauthorized    Indorsement.    Unless    the 

16  owner  has  ratified  an  unauthorized  indorsement  or  is  otherwise 

17  precluded  from  asserting  its  ineffectiveness 

18  (a)   He  may  assert  its  ineffectiveness  against  the  issuer  or 

19  any  purchaser  other  than  a  purchaser  for  value  and  without 

20  notice  of  adverse  claims  who  has  in  good  faith  received  a  new, 

21  reissued  or  reregistered  security  on  registration  of  transfer; 

22  and 

23  (b)   An  issuer  who  registers  the  transfer  of  a  security  upon 

24  the  unauthorized  indorsement  is  subject  to  liability  for   im- 

25  proper  registration  (Section  18404). 

26  18312.     Effect  of  Guaranteeing  Signature  or  Indorsement. 

27  (1)   Any  person  guaranteeing  a  signature  of  an  indorser  of  a 

28  security  warrants  that  at  the  time  of  signing 

29  (a)   The  signature  was  genuine;  and 

30  (b)   The   signer   was   an   appropriate   person   to   indorse 

31  (Section  18308)  ;  and 

32  (c)   The  signer  had  legal  capacity  to  sign. 

33  But  the  guarantor  does  not  otherwise  warrant  the  rightfulness 

34  of  the  particular  transfer. 

35  (2)  Any  person  may  guarantee  an  indorsement  of  a  security 

36  and  by  so  doing  warrants  not  only  the  signature  (subdivision 

37  1)  but  also  the  rightfulness  of  the  particular  transfer  in  all 

38  respects.  But  no  issuer  may  require  a  guarantee  of  indorse- 

39  ment  as  a  condition  to  registration  of  transfer. 

40  (3)   The  foregoing  warranties  are  made  to  any  person  taking 

41  or  dealing  with  the  security  in  reliance  on  the  guarantee  and 

42  the  guarantor  is  liable  to  such  person  for  any  loss  resulting 

43  from  breach  of  the  warranties. 

44  18313.     When    Delivery    to    the    Purchaser    Occurs;    Pur- 

45  chaser's    Broker    as    Holder.     (1)   Delivery    to    a    purchaser 

46  occurs  when 

47  (a)  He  or  a  person  designated  by  him  acquires  possession  of 

48  a  security ;  or 

49  (b)   His  broker  acMpiires  possession  of  a  security  specially 

50  indorsed  to  or  issued  in  the  name  of  the  jiurchascr;  or 

51  (c)   His  broker  sends  him  confirmation  of  tlic  purchase  and 

52  also  by  book  entry  or  otherwise  identifies  a  specific  security 
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1  in  the  broker's  possession  as  belonging  to  the  purchaser;  or 

2  (d)  With  respect  to  an  identified  security  to  be  delivered 

3  while  still  in  the  possession  of  a  third  person  when  that  person 

4  acknowledges  that  he  holds  for  the  purchaser. 

5  (2)   Except  as  specified  in  paragraphs  (b)  and  (c)  of  sub- 

6  division  (1)  the  purchaser  is  not  the  holder  of  securities  held 

7  for  him  by  his  broker  despite  a  confirmation  of  purchase  and 

8  a  book  entry  and  other  indication  that  the  security  is  part  of 

9  a  fungible  bulk  held  for  customers  and  despite  the  customer's 

10  acquisition  of  a  proportionate  property  interest  in  the  fungible 

11  bulk. 

12  18314.     Duty   to   Deliver,    "When    Completed.     (1)    Unless 

13  otherwise  agreed  where  a  sale  of  a  security  is  made  on  an 

14  exchange  or  otherwise  through  brokers 

15  (a)  The  selling  customer  fulfills  his  duty  to  deliver  when 
Ig  he  places  such  a  security  in  the  possession  of  the  selling  broker 
ly  or  of  a  person  designated  by  the  broker  or  if  requested  causes 
■j^g  an  acknowledgment  to  be  made  to  the  selling  broker  that  it 
iQ  is  held  for  him;  and 

on  (b)   The  selling  broker  including  a  correspondent  broker 

21  acting  for  a  selling  customer  fulfills  his  duty  to  deliver  by 

22  placing  the  security  or  a  like  security  in  the  possession  of  the 
no  buying  broker  or  a  person  designated  by  him  or  by  effecting 
2  4  clearance  of  the  sale  in  accordance  with  the  rules  of  the  ex- 
pp.  change  on  which  the  transaction  took  place. 

o/.  (2)   Except  as  otherwise  provided  in  this  section  and  unless 

„_  otherwise  agreed,  a  transferor's  duty  to  deliver  a  security 
under  a  contract  of  purchase  is  not  fulfilled  until  he  places 
the  security  in  form  to  be  negotiated  by  the  purchaser  in  the 
possession  of  the  purchaser  or  of  a  person  designated  by  him 
or  at  the  purchaser's  request  causes  an  acknowledgment  to  be 

^^  made  to  the  purchaser  that  it  is  held  for  him.  Unless  made  on 

^^  an  exchange  a  sale  to  a  broker  purchasing  for  his  own  account 

^^  is  within  this  subdivision  and  not  within  subdivision  (1). 

^^  18315.     Action  Against  Purchaser  Based  Upon  Wrongful 

^^  Transfer.     (1)   Any  person  against  whom  the  transfer  of  a 

*^"  security  is  wrongful  for  any  reason,  including  his  incapacity, 

^'  may  against  anyone  except  a  bona  fide  purchaser  reclaim  pos- 

^°  session  of  the  security  or  obtain  possession  of  any  new  security 

39  evidencing  all  or  part  of  the  same  rights  or  have  damages. 

40  (2)   If  the  transfer  is  wrongful  because  of  an  unauthorized 

41  indorsement,  the  owner  may  also  reclaim  or  obtain  possession 

42  of  the  security  or  new  security  even  from  a  bona  fide  purchaser 

43  if  the  ineffectiveness  of  the  purported  indorsement  can  be  as- 

44  serted  against  him  under  the  provisions  of  this  chapter  on 

45  unauthorized  indorsements  (Section  18311). 

46  (3)    The  right  to  obtain  or  reclaim  possession  of  a  security 

47  may  be  specifically  enforced  and  its  transfer  enjoined  and  the 

48  security  impounded  pending  the  litigation. 

49  18316.     Purchaser's  Right  to  Requisites  for  Registration  of 

50  Transfer  on  Books.     Unless  otherwise  agreed  the  transferor 

51  must  on  due  demand  supply  his  purchaser  with  any  proof  of 
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1  his  authority  to  transfer  or  with  ain'  other  requisite  which 

2  may  be  necessary  to  obtain  registration  of  the  transfer  of  the 

3  security  but  if  the  transfer  is  not  for  value  a  transferor  need 

4  not  do  so  unless  the  purchaser  furnishes  the  necessary  expenses. 

5  Failure  to  comply  with  a  demand  made  within  a  reasonable 

6  time  gives  the  purchaser  the  right  to  reject  or  rescind  the 

7  transfer. 

8  18317.     Attachment  or  Levy  Upon  Security.     (1)   No  at- 

9  tachment  or  levy  upon  a  security  or  any  share  or  other  interest 

10  evidenced  thereby  which  is  outstanding  shall  be  valid  until 

11  the  security  is  actually  seized  by  the  officer  making  the  attach- 

12  ment  or  levy  but  a  security  which  has  been  surrendered  to  the 

13  issuer  may  be  attached  or  levied  upon  at  the  source. 

1^         (2)  A  creditor  whose  debtor  is  the  owner  of  a  security  shall 

15  be  entitled  to  such  aid  from  courts  of  appropriate  jurisdiction, 

1Q  by  injunction  or  otherwise,  in  reacliing  such  security  or  in 

-j^y  satisfying  the  claim  by  means  thereof  as  is  allowed  at  law  or 

JO  in  equity  in  regard  to  property  which  cannot  readily  be  at- 

■ig  tached  or  levied  upon  by  ordinary  legal  process. 


20 


25 

26 


18318.     No  Conversion  by  Good  Faith  Delivery.     An  agent 

91'  or  bailee  who  in  good  faith  (including  observance  of  reason- 

22  able  commercial  standards  if  he  is  in  the  business  of  buying, 

no  selling  or  otherwise  dealing  with  securities)  has  received  se- 

c,j^  curities  and  sold,  pledged  or  delivered  them  according  to  the 
instructions  of  his  principal  is  not  liable  for  conversion  or  for 
participation  in  breach  of  fiduciary  duty  although  the  prin- 

n_  cipal  had  no  right  to  dispose  of  them. 

^  18319.     Statute  of  Frauds.     A  contract  for  the  sale  of  secu- 

^^  rities  is  not  enforceable  by  way  of  action  or  defense  unless 

"^  (a)   There  is  some  writing  signed  by  the  party  against  whom 

^^  enforcement  is  sought  or  by  his  authorized  agent  or  broker 

^^  sufficient  to  indicate  that  a  contract  has  been  made  for  sale  of 

^2  a  stated  quantity  of  described  securities  at  a  defined  or  stated 

f^  price;  or 

"^■^  (b)   Dcliverj^  of  the  security  has  been  accepted  or  payment 

^^  has  been  made  but  the  contract  is  enforceable  under  this  pro- 

36  vision  only  to  the  extent  of  such  delivery  or  pa^inent ;  or 

^"^  (c)  Within  a  reasonable  time  a  writing  in  confirmation  of 

38  the  sale  or  purchase  and  sufficient  against  the  sender  under 

39  paragraph  (a)  has  been  received  by  tlie  party  against  whom 

40  enforcement  is  sought  and  he  has  failed  to  send  written  objec- 

41  tion  to  its  contents  within  10  days  after  its  receipt ;  or 

42  (d)   The  party  against  whom  enforcement  is  sought  admits 

43  in  his  pleading,  testimony  or  otherwise  in  court  that  a  contract 

44  was  made  for  sale  of  a  stated  quantity  of  described  securities 

45  at  a  defined  or  stated  price. 
46 

47  Article  4.     Registration 
48 

49  18401.     Duty  of  Issuer  to  Register  Transfer.      (1)   Where 

50  a  security  in  registered  form  is  presented  to  the  issuer  with  a 
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1  request  to  register  transfer,  the  issuer  is  under  a  duty  to  reg- 

2  ister  the  transfer  as  requested  if 

3  (a)   The  security  is  indorsed  by  the  appropriate  person  or 

4  persons  (Section  18308)  ;  and 

5  (b)   Reasonable  assurance  is  given  that  those  indorsements 

6  are  genuine  and  effective  (Section  18402)  ;  and 

7  (c)   The  issuer  has  no  duty  to  inquire  into  adverse  claims  or 

8  has  discharged  any  such  duty  (Section  18403)  ;  and 

9  (d)   Any  applicable  law  relating  to  the  collection  of  taxes 

10  has  been  complied  with ;  and 

11  (e)   The  transfer  is  in  fact  rightful  or  is  to  a  bona  fide  pur- 

12  chaser. 

13  (2)   Where  an  issuer  is  under  a  duty  to  register  a  transfer 

14  of  a  security  the  issuer  is  also  liable  to  the  person  pesenting 

15  it  for  registration  or  his  principal  for  loss  resulting  from  any 

16  unreasonable  delay  in  registration  or  from  failure  or  refusal  to 

17  register  the  transfer. 

18  18402.     Assurance  That  Indorsements  Are  Effective.     (1) 

19  The  issuer  may  require  the  following  assurance  that  each  nee- 

20  essary  indorsement   (Section  18308)   is  genuine  and  effective. 

21  (a)   In  all  cases,  a  guarantee  of  the  signature  (subdivision 

22  (1)  of  Section  18312)  of  the  person  indorsing;  and 

23  (b)  AVhere  the  indorsement  is  by  an  agent,  appropriate  as- 

24  surance  of  authority  to  sign; 

25  (c)   Where  the  indorsement  is  by  a  fiduciary,  appropriate 

26  evidence  of  appointment  or  incumbency; 

27  (d)   Where  there  is  more  than  one  fiduciary,  reasonable  as- 

28  surance  that  all  who  are  required  to  sign  have  done  so ; 

29  (e)   Where  the  indorsement  is  by  a  person  not  covered  by 

30  any  of  the  foregoing,  assurance  appropriate  to  the  case  corre- 

31  sponding  as  nearly  as  vaay  be  to  the  foregoing. 

32  (2)   A  ''guarantee   of  the  signature"   in  subdivision    (1) 

33  means  a  guarantee  signed  by  or  on  behalf  of  a  person  reason- 

34  ably  believed  by  the  issuer  to  be  responsible.    The  issuer  may 

35  adopt  standards  with  respect  to  responsibility  provided  such 

36  standards  are  not  manifestly  unreasonable. 

37  (3)   "Appropriate  evidence  of  appointment  or  incumbency" 

38  in  subdivision  (1)  means 

39  (a)   In  the  case  of  a  fiduciary  appointed  or  qualified  by  a 

40  court,  a  certificate  issued  by  or  under  the  direction  or  supervi- 

41  sion  of  that  court  or  an  officer  thereof  and  dated  within  60 

42  days  before  the  date  of  presentation  for  transfer ;  or 

43  (b)   In  any  other  case,  a  copy  of  a  document  showing  the 

44  appointment  or  a  certificate  issued  by  or  on  behalf  of  a  person 

45  reasonably  believed  by  the  issuer  to  be  responsible  or,  in  the 

46  absence  of  such  a  document  or  certificate,  other  evidence  rea- 

47  sonably  deemed  by  the  issuer  to  be  appropriate.    The  issuer 

48  may  adopt  standards  with  respect  to  such  evidence  provided 

49  such  standards  are  not  manifestly  unreasonable.   The  issuer  is 

50  not  charged  with  notice  of  the  contents  of  any  document  ob- 
5X  tained  pursuant  to  this  paagraph   (b)    except  to  the  extent 
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1  that  the  contents  relate  directly  to  the  appointment  or  incum- 

2  bency. 

3  (4)   The  issuer  may  elect  to  require  reasonable  assurance 

4  beyond  that  specified  in  this  section  but  if  it  does  so  and  for  a 

5  purpose  other  than  that  specified  in  subdivision  3(b)    both 

6  requires  and  obtains  a  copy  of  a  will,  trust,  indentue,  articles 

7  of  copartnership,  byla-vvs  or  other  controlling  instrument  it  is 

8  charged  with  notice  of  all  matters  contained  therein  affecting 

9  the  transfer. 

10  18403.     Limited  Duty  of  Inquiry.     (1)   An  issuer  to  whom 

11  a  security  is  presented  for  registration  is  under  a  duty  to 

12  inquire  into  adverse  claims  if 

13  (a)   A  written  notificaticni  of  an  adverse  claim  is  received 

14  at  a  time  and  in  a  manner  which  affords  the  issuer  a  reasonable 

15  opportunity  to  act  on  it  prior  to  the  issuance  of  a  new,  reissued 

16  or   reregistered    security   and    the    notification    identifies   the 

17  claimant,  the  registered  owner  and  the  issue  of  which  the  se- 

18  curity  is  a  part  and  provides  an  address  for  communications 

19  directed  to  the  claimant ;  or 

20  (b)   The  issuer  is  charged  with  notice  of  an  adverse  claim 

21  from  a  controlling  instrument  which  it  has  elected  to  require 

22  under  subdivision  (4)  of  Section  18402. 

23  (2)   The  issuer  may  discharge  any  duty  of  inquiry  by  any 

24  reasonable  means,  including  notifying  an  adverse  claimant  by 

25  registered  or  certified  mail  at  the  address  furnished  by  him  or 

26  if  there  be  no  such  address  at  his  residence  or  regular  place  of 

27  business  that  the  security  has  been  presented  for  registration 

28  of  transfer  by  a  named  person,  and  that  the  transfer  will  be 

29  registeerd  unless  within  30  days  fom  the  date  of  mailing  the 

30  notification,  either 

31  (a)   An  appropriate  restraining  order,  injunction  or  other 

32  process  issues  from  a  court  of  competent  jurisdiction ;  or 

33  (b)   An  indemnity  bond  sufficient  in  the  issuer's  judgment 

34  to  protect  the  issuer  and  any  transfer  agent,  registrar  or  other 

35  agent  of  the  issuer  involved,  from  any  loss  which  it  or  they 

36  may  suffer  by  complying  with  the  adverse  claim  is  filed  Avith 

37  the  issuer. 

38  (3)  Unless  an  issuer  is  charged  with  notice  of  an  adverse 

39  claim  from  a  controlling  instrument  which  it  has  elected  to 

40  require  under  subdivision    (4)   of  Section  18402  or  receives 

41  notification  of  an  adverse  claim  under  subdivision  (1)  of  this 

42  section,  wliere  a  security  presented  for  registration  is  indorsed 

43  by  the  appropriate  person  or  persons  the  issuer  is  under  no 

44  duty  to  inquire  into  adverse  claims.    In  particular 

45  (a)   An  issuer  registering  a  security  in  the  name  of  a  person 

46  who  is  a  fiduciary  or  who  is  described  as  a  fiduciary  is  not 

47  bound  to  inquire  into  the  existence,  extent,  or  correct  descrip- 

48  tion  of  the  fiduciary  relationship  and  thereafter  the  issuer  may 

49  assume  without  in(iuiry  tliat  the  newly  registered  owner  con- 

50  tinues  to  be  the  fiduciary  until  the  issuer  receives  written  notice 

51  that  the  fiduciary  is  no  longer  acting  as  such  with  respect  to 

52  the  particular  security ; 
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1  (b)  An  issuer  registering  transfer  on  an  indorsement  by  a 

2  fiduciary  is  not  bound  to  inquire  whether  the  transfer  is  made 

3  in  compliance  with  a  controlling  instrument  or  with  the  law  of 

4  the  state  having  jurisdiction  of  the  fiduciary  relationship,  in- 

5  eluding  any  law  requiring  the  fiduciary  to  obtain  court  ap- 

6  proval  of  the  transfer ;  and 

7  (c)   The  issuer  is  not  charged  with  notice  of  the  contents  of 

8  any  court  record  or  file  or  other  recorded  or  unrecorded  docu- 

9  ment  even  though  the  document  is  in  its  possession  and  even 

10  though  the  transfer  is  made  on  the  indorsement  of  a  fiduciary 

11  to  the  fiduciary  himself  or  to  his  nominee. 

12  18404.     Liability   and   Nonliability   for   Registration.     (1) 

13  Except  as  otherwise  provided  in  any  law  relating  to  the  collec- 

14  tion  of  taxes,  the  issuer  is  not  liable  to  the  owner  or  any  other 

15  person  suffering  loss  as  a  result  of  the  registration  of  a  transfer 

16  of  a  security  if 

17  (a)   There  were  on  or  with  the  security  the  necessary  in- 

18  dorsements   (Section  18808)  ;  and 

19  (b)   The  issuer  had  no  duty  to  inquire  into  adverse  claims 

20  or  has  discharged  any  such  duty  (Section  18403). 

21  (2)  Where  an  issuer  has  registered  a  transfer  of  a  security 

22  to  a  person  not  entitled  to  it  the  issuer  on  demand  must  deliver 

23  a  like  security  to  the  true  owner  unless 

24  (a)   The  registration  was  pursuant  to  subdivision   (1)  ;  or 

25  (b)   The  owner  is  precluded  from  asserting  any  claim  for 

26  registering  the  transfer  under  subdivision  (1)  of  the  following 

27  section;  or 

28  (c)   Such  delivery  would  result  in  overissue,  in  which  case 

29  the  issuer's  liability  is  governed  by  Section  18104. 

30  18405.     Lost,  Destroyed  and  Stolen  Securities.     (1)  Where 

31  a  security  has  been  lost,  apparently  destroyed  or  wrongfully 

32  taken  and  the  owner  fails  to  notify  the  issuer  of  that  fact 

33  within  a  reasonable  time  after  he  has  notice  of  it  and  the  issuer 

34  registers  a  transfer  of  the  security  before  receiving  such  a 

35  notification,  the  owner  is  precluded  from  asserting  against  the 

36  issuer  any  claim  for  registering  the  transfer  under  the  pre- 

37  ceding  section  or  any  claim  to  a   new  security  under  this 

38  section. 

39  (2)  Where  the  owner  of  a  security  claims  that  the  security 

40  has  been  lost,  destroyed  or  wrongfully  taken,  the  issuer  must 

41  issue  a  new  security  in  place  of  the  original  security  if  the 

42  owner 

43  (a)   So  requests  before  the  issuer  has  notice  that  the  security 

44  has  been  acquired  by  a  bona  fide  purchaser ;  and 

45  (b)   Files  with  the  issuer  a  sufficient  indemnity  bond ;  and 

46  (c)   Satisfies  any  other  reasonable  requirements  imposed  by 

47  the  issuer. 

48  (3)   If,  after  the  issue  of  the  new  security,  a  bona  fide  pur- 

49  chaser  of  the  original  security  presents  it  for  registration  of 

50  transfer,  the  issuer  must  register  the  transfer  unless  reigstra- 

51  tion  would  result  in  overissue,  in  which  event  the  issuer's 

52  liability  is  governed  by  Section  18104.   In  addition  to  any 
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1  rights  on  the   indemnity  bond,   the   issuer  may  recover  the 

2  new  security  from  the  person  to  whom  it  was  issued  or  any 

3  person  taking  under  him  except  a  bona  fide  purchaser. 

4  18406.     Duty  of  Authenticating  Trustee,  Transfer  Agent  or 

5  Registrar.     (1)  Where  a  person  acts  as  authenticating  trustee, 

6  transfer  agent,  registrar,  or  other  agent  for  an  issuer  in  the 

7  registration  of  transfers  of  its  securities  or  in  the  issue  of  new 

8  securities  or  in  the  cancellation  of  surrendered  securities 

9  (a)   He  is  under  a  duty  to  the  issuer  to  exercise  good  faith 

10  and  due  diligence  in  performing  his  functions ;  and 

11  (b)  He  has  with  regard  to  the  particular  functions  he  per- 

12  forms  the  same  obligation  to  the  holder  or  owner  of  the  security 

13  and  has  the  same  rights  and  privileges  as  the  issuer  has  in 

14  regard  to  those  functions. 

15  (2)  Notice  to  an  authenticating  trustee,  transfer  agent,  reg- 

16  istrar  or  other  such  agent  is  notice  to  the  issuer  with  respect 

17  to  the  functions  performed  by  the  agent. 
18 

19  Chapter  9.     Secured  Transactions;  Sales  of  Accounts, 

20  Contract  Rights  and  Chattel  Paper 
21 

22  Article  1.     Short  Title,  Applicability  and  Definitions 
23 

24  19101.     Short  Title.     This  chapter  shall  be  known  and  may 

25  be  cited  as  Uniform  Commercial  Code — Secured  Transactions. 

26  19102.     Policy  and  Scope  of  Article.     (1)   Except  as  other- 

27  wise  provided  in  Section  19103  on  multiple  state  transactions 

28  and  in  Section  19104  on  excluded  transactions,  this  chapter 

29  applies  so  far  as  concerns  any  personal  property  and  fixtures 

30  within  the  jurisdiction  of  this  State 

31  (a)   To  any  transaction  (regardless  of  its  form)  Avhich  is  in- 

32  tended  to  create  a  security  interest  in  personal  propertj'  or 

33  fixtures  including  goods,  documents,  instruments,  general  in- 

34  tangibles,  chattel  paper,  accounts  or  contract  rights;  and  also 

35  (b)   To  any  sale  of  accounts,  contract  rights  or  chattel  paper. 

36  (2)   This  chapter  applies  to  security  interests  created  by  con- 

37  tract  including  pledge,  assignment,  chattel  mortgage,  chattel 

38  trust,  trust  deed,  factor's  lien,  equipment  trust,  conditional 

39  sale,  trust  receipt,  other  lien  or  title  retention  contract  and 

40  lease  or  consignment  intended  as  security.  This  chapter  does 

41  not  apply  to  statutorv  liens  except  as  provided  in  Section 

42  19310. 

43  (3)   The  application  of  this  chapter  to  a  security  interest  in 

44  a  secured  obligation  is  not  affected  by  the  fact  that  the  obliga- 

45  tion  is  itself  secured  by  a  transaction  or  interest  to  which  this 

46  chapter  does  not  apply. 

47  19103.     Accounts,  Contract  Rights,  General  Intangibles  and 

48  Equipment  Relating  to  Another  Jurisdiction;  and  Incoming 

49  Goods  Already   Subject  to  a   Security  Interest.     (1)   If  the 

50  office  where  the  assignor  of  accounts  or  contract  rights  keeps 

51  his  records  concerning  them  is  in  this  State,  the  validity  and 

52  perfection  of  a  security  interest  therein  and  the  possibility  and 
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1  effect  of  proper  filing  is  governed  by  this  chapter;  otherwise 

2  by  the  law  (including  the  conflict  of  laws  rules)  of  the  juris- 

3  diction  where  such  office  is  located. 

4  (2)   If  the  chief  place  of  business  of  a  debtor  is  in  this  State, 

5  this  chapter  governs  the  validity  and  perfection  of  a  security 

6  interest  and  the  possibility  and  effect  of  proper  filing  with 

7  regard  to  general  intangibles  or  with  regard  to  goods  of  a  type 

8  which  are  normally  used  in  more  than  one  jurisdiction  (such 

9  as  automotive  equipment,  rolling  stock,  airplanes,  roadbuilding 
10  equipment,  commercial  harvesting  equipment,  construction  ma- 
ll chinery  and  the  like)  if  such  goods  are  classified  as  equipment 

12  or  classified  as  inventory  by  reason  of  their  being  leased  by  the 

13  debtor  to  others.   Otherwise,  the  law  (including  the  conflict  of 

14  laws  rules)  of  the  jurisdiction  where  such  chief  place  of  busi- 

15  ness  is  located  shall  govern.    If  the  chief  place  of  business  is 

16  located  in  a  jurisdiction  which  does  not  provide  for  perfection 

17  of  the  security  interest  by  filing  or  recording  in  that  jurisdic- 

18  tion,  then  the  security  interest  may  be  perfected  by  filing  in 

19  this  State. 

20  (3)   If  personal  property  other  than  that  governed  by  sub- 

21  divisions  (1)  and  (2)  is  already  subject  to  a  security  interest 

22  when  it  is  brought  into  this  State,  the  validity  of  the  security 

23  interest  in  this  State  is  to  be  determined  by  the  law  (including 

24  the  conflict  of  laws  rules)  of  the  jurisdiction  where  the  prop- 

25  erty  was  when  the  security  interest  attached.   However,  if  the 

26  parties  to  the  transaction  understood  at  the  time  that  the  secu- 

27  rity  interest  attached  that  the  property  would  be  kept  in  this 

28  State  and  it  was  brought  into  this  State  within  80  days  after 

29  the  security  interest  attached  for  purposes  other  than  trans- 

30  portation  through  this  State,  then  the  validity  of  the  security 

31  interest  in  this  State  is  to  be  determined  by  the  law  of  this 

32  State.  If  the  security  interest  was  already  perfected  under  the 

33  law  of  the  jurisdiction  where  the  property  was  when  the  secu- 

34  rity  interest  attached  and  before  being  brought  into  this  State, 

35  the  secuirty  interest  continues  perfected  in  this  State  for  four 

36  months  and  also  thereafter  if  within  the  four-month  period  it 

37  is  perfected  in  this  State.    The  security  interest  may  also  be 

38  perfected  in  this  State  after  the  expiration  of  the  four-month 

39  period ;  in  such  case  perfection  dates  from  the  time  of  perf ec- 

40  tion  in  this  State.    If  the  security  interest  was  not  perfected 

41  under  the  law  of  the  jurisdiction  where  the  property  was  when 

42  the  security  interest  attached  and  before  being  brought  into 

43  this  State,  it  may  be  perfected  in  this  State ;  in  such  case  per- 

44  fection  dates  from  the  time  of  perfection  in  this  State. 

45  (4)   Notwithstanding  subdivisions  (2)  and  (3),  if  personal 

46  property  is  covered  by  a  certificate  of  title  issued  under  a 

47  statute  of  this  State  or  any  other  jurisdiction  which  requires 

48  indication  on  a  certificate  of  title  of  any  security  interest  in  the 

49  property  as  a  condition  of  perfection,  then  the  perfection  is 

50  governed  by  the  law  of  the  jurisdiction  which  issued  the  eer- 

51  tificate. 
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1  19104.     Transactions  Excluded  From  Chapter.     This  chap- 

2  ter  does  not  apply. 

3  (a)   To  a  secnrit}^  interest  subject  to  any  statute  of  the 

4  United  States  such  as  the  Ship  ]\Iortgrage  Act,  1920,  to  the 

5  extent  that  such  statute  governs  the  rights  of  parties  to  and 

6  third  parties  affected  by  transactions  in  particular  types  of 

7  property ;  or 

8  (b)   To  a  landlord 's  lien ;  or 

9  (c)   To  a  lien  given  by  statute  or  other  rule  of  law  for 
jO  services  or  materials  except  as  provided  in  Section  19310  on 

11  priority  of  such  liens ;  or 

12  (d)   To  a  transfer  of  a  claim  for  wages,  salary  or  other  com- 

13  pensation  of  an  employee ;  or 

14  (e)   To  an  equipment  trust  covering  railway  rolling  stock; 

15  or 

16  (f)   To  a  sale  of  accounts,  contract  rights  or  chattel  paper 

17  as  part  of  a  sale  of  the  business  out  of  which  they  arose,  or  an 

18  assignment  of  accounts,  contract  rights  or  chattel  paper  which 

19  is  for  the  purpose  of  collection  only,  or  a  transfer  of  a  contract 

20  right  to  an  assignee  who  is  also  to  do  the  performance  under 

21  the  contract ;  or 

22  (g)   To  a  transfer  of  an  interest  or  claim  in  or  under  anj^ 

23  policy  of  insurance ;  or 

24  (h)   To  a  right  represented  by  a  judgment ;  or 

25  (i)   To  any  right  of  setoff;  or 

26  (j)   Except  to  the  extent  that  provision  is  made  for  fixtures 

27  in  Section  10313,  to  the  creation  or  transfer  of  an  interest  in 

28  or  lien  on  real  estate,  including  a  lease  or  rents  thereunder ;  or 

29  (k)   To  a  transfer  in  whole  or  in  part  of  any  of  the  follow- 

30  ing:  any  claim  arising  out  of  tort;  any  deposit,  savings,  pass- 

31  book  or  like  account  maintained  with  a  bank,  savings  and  loan 

32  association,  credit  union  or  like  organization. 

33  19105.     Definitions  and  Index  of  Definitions.     (1)   In  this 

34  chapter  unless  the  context  otherwise  requires: 

35  (a)   "Account  debtor"  means  the  person  Avho  is  obligated 

36  on  an  account,  chattel  paper,  contract  right  or  general  intan- 

37  gible ; 

38  (b)   "Chattel  paper"  means  a  writing  or  writings  which 

39  evidence  both  a  monetary  obligation  and  a  security  interest  in 

40  or  a  lease  of  specific  goods.    When  a  transaction  is  evidenced 

41  both  by  such  a  security  agreement  or  a  lease  and  by  an  in- 

42  strument  or  a  series  of   instruments,   the   group   of  writings 

43  taken  together  constitutes  chattel  paper; 

44  (c)   "Collateral"  means  tlie  property  subject  to  a  security 

45  interest,  and  includes  accounts,   contract  rights  and   chattel 

46  paper  which  have  been  sold; 

47  (d)   "Debtor"  means  the  person  who  owes  payment  or  other 

48  performance   of   the   obligation   secured,    whether   or   not   he 

49  owns  or  has  rights  in  the  collateral,  and  includes  the  seller  of 

50  accounts,  contract  rights  or  chattel  paper.    Where  the  debtor 

51  and  the  owner  of  the  collateral  are  not  the  same  person,  the 
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1  term  "debtor"  means  the  owner  of  the  collateral  in  any  pro- 

2  vision  of  the  chapter  dealing  with  the  collateral,  the  obligor 

3  in  any  provision  dealing  with  the  obligation,  and  may  include 

4  both  where  the  context  so  requires ; 

5  (e)   "Document"  means  document  of  title  as  defined  in  the 

6  general  definitions  of  Chapter  1  (Section  11201)  ; 

7  (f)   "Goods"  includes  all  things  which  are  movable  at  the 

8  time  the  security  interest  attaches  or  which  are  fixtures  (Sec- 

9  tion  19313),  but  does  not  include  money,  documents,  instru- 

10  ments,  accounts,  chattel  paper,  general  intangibles,   contract 

11  rights  and  other  things  in  action.  "Goods"  also  include  the 

12  unborn  young  of  animals  and  growing  crops ; 

13  (g)   "Instrument"  means  a  negotiable  instrument  (defined 

14  in  Section  13104),  or  a  security  (defined  in  Section  18102)  or 

15  any  other  writing  which  evidences  a  right  to  the  payment  of 

16  money  and  is  not  itself  a  security  agreement  or  lease  and  is 

17  of  a  type  which  is  in  ordinary  course  of  business  transferred 

18  by  delivery  with  any  necessary  indorsement  or  assignment ; 

19  (h)   "Security  agreement"  means  an  agreement  which  ere- 

20  ates  or  provides  for  a  security  interest ; 

21  (i)   "Secured  party"  means  a  lender,  seller  or  other  person 

22  in  whose  favor  there  is  a  security  interest,  including  a  person 

23  to  whom  accounts,  contract  rights  or  chattel  paper  have  been 

24  sold.   When  the  holders  of  obligations  issued  under  an  in- 

25  denture  of  trust,  equipment  trust  agreement  or  the  like  are 

26  represented  by  a  trustee  or  other  person,  the  representative  is 

27  the  secured  party. 

28  (2)   Other  definitions  applying  to  this  chapter  and  the  see- 

29  tions  in  which  they  appear  are : 

30  ' '  Account. ' '  Section  19106. 

31  "Consumer  goods."  Section  19109(1). 

32  ' '  Contract  right. ' '  Section  19106. 

33  ' '  Equipment. ' '  Section  19109  (2) . 

34  "Farm  products."  Section  19109(3). 

35  "General  intangibles."  Section  19106. 

36  ' '  Inventory. ' '  Section  19109  (4) . 

37  "Lien  creditor."  Section  19301(3). 

38  "Proceeds."  Section  19306(1). 

39  "Purchase  money  security  interest."  Section  19107. 

40  (3)   The  following  definitions  in  other  chapters  apply  in  this 

41  chapter : 

42  "Check."  Section  13104. 

43  ' '  Contract  for  sale. ' '  Section  12106. 

44  ' '  Holder  in  due  course. ' '  Section  13302. 

45  "Note."  Section  13104. 

46  "Sale."  Section  12106. 

47  (4)   In  addition  Chapter  1  contains  general  definitions  and 

48  principles     of     construction     and     interpretation     applicable 

49  throughout  this  chapter. 

50  19106.     Definitions:  "Account";  "Contract  Right";  "Gen- 

51  eral  Intangibles."   "Account"  means  any  right  to  payment 

52  for  goods  sold  or  leased  or  for  services  rendered  which  is  not 
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1  evidenced  by  an  instrument  or  chattel  paper.  "Contract  right" 

2  means  any  right  to  pajnnent  under  a  contract  not  yet  earned 

3  by  performance  and  not  evidenced  by  an  instrument  or  chattel 

4  paper.   "General  intangibles"  means  any  personal  property 

5  (including  things  in  action)  other  than  goods,  accounts,  con- 

6  tract  rights,  chattel  paper,  documents  and  instruments. 

7  19107.     Definitions:  "Purchase  Money  Security  Interest." 

8  A  security  interest  is  a  "purchase  money  security  interest"  to 

9  the  extent  that  it  is 

10  (a)   Taken  or  retained  by  the  seller   of  the   collateral   to 

11  secure  all  or  part  of  its  price ;  or 

12  (b)   Taken  by  a  person  ^A'ho  by  making  advances  or  incur- 

13  ring  an  obligation  gives  value  to  enable  the  debtor  to  acquire 

14  rights  in  or  the  use  of  collateral  if  such  value  is  in  fact  so 

15  used. 

16  19108.     When   Afteracquired   Collateral  Not   Security   for 

17  Antecedent  Debt.     Where  a  secured  party  makes  an  advance, 

18  incurs  an  obligation,  releases  a  perfected  security  interest,  or 

19  otherwise  gives  new  value  which  is  to  be  secured  in  whole  or  in 

20  part  by  afteracquired  property  his  security  interest  in  the 

21  afteracquired  collateral  shall  be  deemed  to  be  taken  for  new 

22  value  and  not  as  security  for  an  antecedent  debt  if  the  debtor 

23  acquires  his  rights  in  such  collateral  either  in  the  ordinary 

24  course  of  his  business  or  under  a  contract  of  purchase  made 

25  pursuant  to  the  security  agreement  within  a  reasonable  time 

26  after  new  value  is  given. 

27  19109.     Classification     of     Goods;     "Consumer     Goods"; 

28  "Equipment";  "Farm  Products";  "Inventory."     Goods  are 

29  (1)   "Consumer  goods"  if  they  are  used  or  bought  for  use 

30  primarily  for  personal,  family  or  household  purposes ; 

31  (2)   "Equipment"  if  they  are  used  or  bought  for  use  pri- 

32  marily  in  business  (including  farming  or  a  profession)  or  by 

33  a  debtor  who  is  a  nonprofit  organization  or  a  governmental 

34  subdivision  or  agency  or  if  the  goods  are  not  included  in  the 

35  definitions  of  inventory,  farm  products  or  consumer  goods; 

36  (3)   "Farm   products"   if  they  are   crops   or   livestock   or 

37  supplies  used  or  produced  in  farming  operations  or  if  they  are 

38  products  of  crops  or  livestock  in  their  unmanufactured  states 

39  (such  as  ginned  cotton,  wool  clip,  maple  sirup,  milk  and  eggs), 

40  and  if  they  are  in  the  possession  of  a  debtor  engaged  in  raising, 

41  fattening,  grazing  or  other  farming  operations.  If  goods  are 

42  farm  products  they  are  neither  eqnii)ment  nor  inventory; 

43  (4)   "Inventory"  if  they  are  held  b.y  a  person  who  holds 

44  them  for  sale  or  lease  or  to  be  furnished  under  contracts  of 

45  service  or  if  he  has  so  furnished  tliem,  or  if  they  are  raw 

46  materials,  work  in  process  or  materials  used  or  consumed  in  a 

47  business.  Inventory  of  a  person  is  not  to  be  classified  as  his 

48  equipment. 

49  19110.     Sufficiency  of  Description.     For  tlie  purposes  of  this 

50  chapter  any  description  of  personal  property  or  real  estate  is 

51  sufiicient  whether  or  not  it  is  specific  if  it  reasonably  identifies 

52  what  is  described. 
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1  19111.     Applicability  of  Bulk  Transfer  Laws.     The  creation 

2  of  a  security  interest  is  not  a  bulk  transfer  under  Chapter  6 

3  (see  Section  16103). 

4  19112.     Where  Collateral  Is  Not  Owned  by  Debtor.     Unless 

5  otherwise  agreed,  when  a  secured  party  knows  that  collateral 

6  is  owned  by  a  person  who  is  not  the  debtor,  the  owner  of  the 

7  collateral  is  entitled  to  receive  from  the  secured  party  any 

8  surplus  under  Section  19502(2)   or  under  Section  19504(1), 

9  and  is  not  liable  for  the  debt  or  for  any  deficiency  after  resale, 

10  and  he  has  the  same  right  as  the  debtor. 

11  (a)   To  receive  statements  under  Section  19208  ; 

12  (b)   To  receive  notice  of  and  to  object  to  a  secured  party's 

13  proposal  to  retain  the  collateral  in  satisfaction  of  the  indebted- 

14  ness  under  Section  19505  ; 

15  (c)   To  redeem  the  collateral  under  Section  19506  ; 

16  (d)   To   obtain   injunctive    or    other   relief   under    Section 

17  19507(1);  and 

18  (e)   To  recover  losses  caused  to  him  under  Section  19208(2). 

19  19113.     Security  Interests  Arising  Under  Article  on  Sales. 

20  A  security  interest  arising  solely  under  the  chapter  on  sales 

21  (Chapter  2)  is  subject  to  the  provisions  of  this  chapter  except 

22  that  to  the  extent  that  and  so  long  as  the  debtor  does  not  have 

23  or  does  not  lawfully  obtain  possession  of  the  goods. 

24  (a)  No  security  agreement  is  necessary  to  make  the  security 

25  interest  enforceable ;  and 

26  (b)  No  filing  is  required  to  perfect  the  security  interest; 

27  and 

28  (c)   The  rights  of  the  secured  party  on  default  by  the  debtor 

29  are  governed  by  the  chapter  on  sales  (Chapter  2). 
30 

31  Article  2.     Validity  of  Security  Agreement  and 

32  Rights  of  Parties  Thereto 
33 

34  19201.     General  Validity  of  Security  Agreement.     Except 

35  as  otherwise  provided  by  this  division  a  security  agreement  is 

36  effective  according  to  its  terms  between  the  parties,  against 

37  purchasers  of  the  collateral  and  against  creditors.  Nothing  in 

38  this  chapter  validates  any  charge  or  practice  illegal  under  any 

39  statute  or  regulation  thereunder  governing  usury,  small  loans, 

40  retail  installment  sales,  or  the  like,  or  extends  the  application 

41  of  any  such  statute  or  regulation  to  any  transaction  not  other- 

42  wise  subject  thereto. 

43  19202.     Title  to  Collateral  Immaterial.     Each  provision  of 

44  this  chapter  with  regard  to  rights,  obligations  and  remedies 

45  applies  whether  title  to  collateral  is  in  the  secured  party  or  in 

46  the  debtor. 

47  19203.     Enforceability  of  Security  Interest;  Proceeds,  For- 

48  mal  Requisites.     (1)  Subject  to  the  provisions  of  Section  14208 

49  on  the  security  interest  of  a  collecting  bank  and  Section  19113 

50  on  a  security  interest  arising  under  the  chapter  on  sales,  a 

51  security  interest  is  not  enforceable  against  the  debtor  or  third 

52  parties  unless 
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1  (a)   The  collateral  is  in  the  possession  of  the  secured  party; 

2  or 

3  (b)   The  debtor  has  signed  a  security  agreement  which  con- 

4  tains  a  description  of  the  collateral  and  in  addition,  when  the 

5  security  interest  covers  crops  or  oil,  gas  or  minerals  to  be  ex- 

6  tracted  or  timber  to  be  cut,  a  description  of  the  land  concerned. 

7  In   describing   collateral,   the   word   "proceeds"   is   sufficient 

8  without  further  description  to  cover  proceeds  of  any  character. 

9  (2)   A  transaction,  although  subject  to  this  chapter,  is  also 

10  subject  to  the  Retail  Installment  Sales  Act,  Title  2  (commenc- 

11  ing  at  Section  1801)  of  Part  4,  Division  3  of  the  Civil  Code; 

12  Sections  2981  and  2082  of  the  Civil  Code;  the  Industrial  Loan 

13  Law,  Division  7  (comemncing  at  Section  18000)  of  the  Finan- 

14  cial  Code;  the  Pawnbroker  Law,  Division  8   (commencing  at 

15  Section  21000)  of  tlie  Financial  Code;  the  Personal  Property 

16  Brokers  Law,  Division  9   (commencing  at  Section  22000)   of 

17  the  Financial   Code ;  and  the  Small  Loan  Act,  Division  10 

18  (commencing  at  Section  24000)  of  the  Financial  Code,  and  in 

19  the  ease  of  conflict  between  the  provisions  of  this  chapter  and 

20  any  such  statute,  the  provisions  of  such  statute  control.  Failure 

21  to  comply  with  any  applicable  statute  has  only  tlie  effect  which 

22  is  specified  therein. 

23  19204.     When   Security   Interest    Attaches;    Afteracquired 

24  Property;  Future  Advances.     (1)   A  security  interest  cannot 

25  attach  until  there  is  agreement   (subdivision   (3)   of  Section 

26  11201)   that  it  attach  and  value  is  given  and  the  debtor  has 

27  rights  in  the  collateral.  It  attaches  as  soon  as  all  of  the  events 

28  in  tlie   preceding   sentence   have   taken   place  unless   explicit 

29  agreement  postpones  the  time  of  attaching. 

30  (2)   For  the  purposes  of  this  section  the  debtor  has  no  rights 

31  (a)   In  crops  until  they  are  planted  or  otherwise  become 

32  growing  crops,  in  the  young  of  livestock  until  they  are  con- 

33  ceived ; 

34  (b)   In  fish  until  caught,  in  oil,  gas  or  minerals  until  they 

35  are  extracted,  in  timber  until  it  is  cut ; 

36  (c)   In  a  contract  right  until  the  contract  has  been  made; 

37  (d)   In  an  account  until  it  comes  into  existence. 

38  (3)   Except  as  provided  in  subdivision  (4)  a  security  agree- 

39  ment  may  provide  that  collateral,  whenever  acquired,   shall 

40  secure  all  obligations  covered  by  the  security  agreement. 

41  (4)   No  security   interest  attaches  uiuler  an  afteracquired 

42  property  clause 

43  (a)   To  crops  which  become  such  more  than  one  year  after 

44  the   security   agreement   is   executed   except   that   a   security 

45  interest  in  crops  which  is  given  in  conjunction  with  a  lease  or 

46  a  land  purchase  or  improvement  transaction  evidenced  by  a 

47  contract,  mortgage  or  deed  gf  trust  may  if  so  agreed  attacli 

48  to  crops  to  be  gi'own  on  tlie  land  cout'crncd  during  the  period 

49  of  such  real  estate  transaction  ; 

50  (b)    To    consumer    goods    oilier    Ihan    accessions    (Section 

51  19314)   when  given  as  additional  security  unless  the  debtor 
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1  acquires  rights  in  them  within  10  days  after  the  secured  party 

2  gives  value. 

3  (5)   Obligations  covered  by  a  security  agreement  may  in- 

4  elude  future  advances  or  other  value  whether  or  not  the  ad- 

5  vances  or  value  are  given  pursuant  to  commitment. 

6  19205.     Use  or  Disposition  of  Collateral  Without  Account- 

7  ing  Permissible.     A  security  interest  is  not  invalid  or  fraud- 

8  ulent  against  creditors  by  reason  of  liberty  in  the  debtor  to 

9  use,  commingle  or  dispose  of  all  or  part  of  the  collateral  (in- 

10  eluding  returned  or  repossessed  goods)   or  to  collect  or  com- 

11  promise  accounts,  contract  rights  or  chattel  paper,  or  to  accept 

12  the  return  of  goods  or  make  repossessions,  or  to  use,  commingle 

13  or  dispose  of  proceeds,  or  by  reason  of  the  failure  of  the 

14  secured  party  to  require  the  debtor  to  account  for  proceeds  or 

15  replace  collateral.  This  section  does  not  relax  the  requirements 

16  of  possession  where  perfection  of  a  security  interest  depends 

17  upon  possession  of  the  collateral  by  the  secured  party  or  by 

18  a  bailee. 

19  19206.     Agreement  Not  to   Asesert  Defenses  Against  As- 

20  signee;    Modification    of    Sales    Warranties   Where    Security 

21  Agreement  Exist.     (1)    Subject   to    any   statute    or   decision 

22  which  establishes  a  different  rule  for  buyers  of  consumer  goods, 

23  an  agreement  by  a  buyer  that  he  will  not  assert  against  an 

24  assignee  any  claim  or  defense  which  he  may  have  against  the 

25  seller  is  enforceable  by  an  assignee  who  takes  his  assignment 

26  for  value,  in  good  faith  and  without  notice  of  a  claim  or  de- 

27  fense,  except  as  to  defenses  of  a  type  which  may  be  asserted 

28  against  a  holder  in  due  course  of  a  negotiable  instrument  under 

29  the  chapter  on  commercial  paper  (Chapter  3).  A  buyer  who 

30  as  part  of  one  transaction  signs  both  a  negotiable  instrument 

31  and  a  security  agreement  makes  such  an  agreement. 

32  (2)  When  a  seller  retains  a  purchase  money  security  in- 

33  terest  in  goods  the  chapter  on  sales  (Chapter  2)  governs  the 

34  sale   and   any   disclaimer,   limitation   or   modification   of   the 

35  seller 's  warranties. 

36  19207.     Rights  and  Duties  When  Collateral  Is  in  Secured 

37  Party's  Possession.     (1)  A  secured  party  must  use  reasonable 

38  care  in  the  custody  and  preservation  of  collateral  in  his  posses- 

39  sion.  In  the  case  of  an  instrument  or  chattel  paper  reasonable 

40  care  includes  taking  necessary  steps  to  preserve  rights  against 

41  prior  parties  unless  otherwise  agreed. 

42  (2)   Unless  otherwise  agreed,  when  collateral  is  in  the  se- 

43  cured  party's  possession 

44  (a)   Reasonable  expenses  (including  the  cost  of  any  insur- 

45  ance  and  payment  of  taxes  or  other  charges)  incurred  in  the 

46  custody,  preservation,  use  or  operation  of  the  collateral  are 

47  chargeable  to  the  debtor  and  are  secured  by  the  collateral ; 

48  (b)   The  risk  of  accidental  loss  or  damage  is  on  the  debtor 

49  to  the  extent  of  any  deficiency  in  any  effective  insurance  cov- 

50  erage ; 

51  (c)   The  secured  party  may  hold  as  additional  security  any 

52  increase  or  profits  (except  money)  received  from  the  collateral, 

(271) 


S-1  —  132  — 

1  but  money  so  received,  unless  remitted  to  the  debtor,  shall  be 

2  applied  in  reduction  of  the  secured  obligation; 

3  (d)   The  secured  party  must  keep  the  collateral  identifiable 

4  but  funprible  collateral  may  be  commingled; 

5  (e)   The  secured  party  may  repledge  the  collateral  upon 

6  terms  which  do  not  impair  the  debtor's  right  to  redeem  it. 

7  (3)   A  secured  party  is  liable  for  any  loss  caused  hy  his  fail- 

8  ure  to  meet  any  obligation  imposed  by  the  preceding  sub- 

9  divisions  but  does  not  lose  his  security  interest. 

10  (4)   A  secured  party  may  use  or  operate  the  collateral  for 

11  the  purpose  of  preserving  the  collateral  or  its  value  or  pur- 

12  suant  to  the  order  of  a  court  of  appropriate  jurisdiction  or, 

13  except  in  the  case  of  consumer  goods,  in  the  manner  and  to 

14  the  extent  provided  in  the  security  agreement. 

15  19208.     Request  for  Statement  of  Account  or  List  of  Col- 

16  lateral.     (1)   A  debtor  may  sign  a  statement  indicating  what 

17  he  believes  to  be  the  aggregate  amount  of  unpaid  indebtedness 

18  as  of  a  specified  date  and  may  send  it  to  the  secured  party  with 

19  a  request  that  the  statement  be  approved  or  corrected  and  re- 

20  turned  to  the  debtor.  "When  the  security  agreement  or  any 

21  other  record  kept  by  the  secured  party  identifies  the  collateral 

22  a  debtor  may  similarly  request  the  secured  party  to  approve 

23  or  correct  a  list  of  the  collateral. 

24  (2)   The  secured  party  must  comply  -with  such  a  request 

25  within  two  weeks  after  receipt  by  sending  a  written  correction 

26  or  approval.  If  the  secured  party  claims  a  security  interest  in 

27  all  of  a  particular  type  of  collateral  owned  by  the  debtor  he 

28  may  indicate  that  fact  in  his  reply  and  need  not  approve  or 

29  correct  an  itemized  list  of  such  collateral.  If  the  secured  party 

30  without  reasonable  excuse  fails  to  comply  he  is  liable  for  any 

31  loss  caused  to  the  debtor  thereby ;  and  if  the  debtor  has  prop- 

32  erly  included  in  his  request  a  good  faith  statement  of  the  obli- 

33  gation  or  a  list  of  the  collateral  or  both  the  secured  party  may 

34  claim  a  security  interest  only  as  shown  in  the  statement  against 

35  persons  misled  by  his  failure  to  comply.  If  he  no  longer  has 

36  an  interest  in  the  obligation  or  collateral  at  the  time  the  re- 

37  quest  is  received  he  must  disclose  the  name  and  address  of 

38  any  successor  in  interest  known  to  him  and  he  is  liable  for  any 

39  loss  caused  to  the  debtor  as  a  result  of  failure  to  disclose.  A 

40  successor  in  interest  is  not  subject  to  this  section  until  a  request 

41  is  received  by  him. 

42  (3)   A  debtor  is  entitled  to  such  a  statement  once  every  six 

43  months  without  charge.  The  secured  party  may  require  pay- 

44  ment  of  a  charge  not  exceeding  ten  dollars   ($10)   for  each 

45  additional  statement  furnished. 
46 

47  Article  3.     Rights  of  Third  Parties;  Perfected  and 

48  Unperfected  Security  Interests ;  Rules  of  Prioritv 

49  '  '         ^ 

50  19301.     Persons  Who  Take  Priority  Over  Unperfected  Se- 

51  curity  Interests;  "Lien  Creditor."   (1)   Except  as  otherwise 
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1  provided  in  subdivision  (2),  an  unperfected  security  interest 

2  is  subordinate  to  the  rights  of 

3  (a)  Persons  entitled  to  priority  under  Section  19312; 

4  (b)  A  person  who  becomes  a  lien  creditor  without  knowl- 

5  edge  of  the  security  interest  and  before  it  is  perfected; 

6  (c)   In  the  case  of  goods,  instruments,  documents,  and  chattel 

7  paper,  a  person  who  is  not  a  secured  party  and  who  is  a  trans- 

8  feree  in  bulk  or  other  buyer  not  in  ordinary  course  of  business 

9  to  the  extent  that  he  gives  value  and  receives  delivery  of  the 
10  collateral  without  knowledge  of  the  security  interest  and  be- 
ll fore  it  is  perfected; 

12  (d)   In  the  ease  of  accounts,  contract  rights,  and  general 

13  intangibles,  a  person  who  is  not  a  secured  party  and  who  is  a 

14  transferee  to  the  extent  that  he  gives  value  without  knowledge 

15  of  the  security  interest  and  before  it  is  perfected. 

16  (2)   If  the  secured  party  files  with  respect  to  a  purchase 

17  money  security  interest  before  or  within  10  days  after  the 

18  collateral  comes  into  possession  of  the  debtor,  he  takes  priority 

19  over  the  rights  of  a  transferee  in  bulk  or  of  a  lien  creditor 

20  which  arise  between  the  time  the  security  interest  attaches  and 

21  the  time  of  filing. 

22  (3)  A  ''lien  creditor"  means  a  creditor  who  has  acquired  a 

23  lien  on  the  property  involved  by  attachment,  levy  or  the  like 

24  and  includes  an  assignee  for  benefit  of  creditors  from  the  time 

25  of  assignment,  and  a  trustee  in  banliruptcy  from  the  date  of 

26  the  filing  of  the  petition  or  a  receiver  in  equity  from  the  time 

27  of  appointment.  Unless  all  the  creditors  represented  had  knowl- 

28  edge  of  the  security  interest  such  a  representative  of  creditors 

29  is  a  lien  creditor  without  knowledge  even  though  he  personally 

30  has  knowledge  of  the  security  interest. 

31  19302.     When  Filing  Is  Kequired  to  Perfect  Security  In- 

32  terest ;  Security  Interests  to  Which  Filing  Provisions  of  This 

33  Article  Do  Not  Apply.    (1)   A  financing  statement  must  be 

34  filed  to  perfect  all  security  interests  except  the  following : 

35  (a)  A  security  interest  in  collateral  in  possession  of  the 

36  secured  party  under  Section  19305; 

37  (b)  A  security   interest  temporarily  perfected   in   instru- 

38  ments  or  documents  without  delivery  under  Section  19304  or 

39  in  proceeds  for  a  10-day  period  under  Section  19306 ; 

40  (c)  ^  purchase  money  security  interest  in  farm  equipment 

41  having  a  purchase  price  not  in  excess  of  two  thousand  five 

42  hundred  dollars  ($2,500)  ;  but  filing  is  required  for  a  fixture 

43  under  Section  19313  or  for  a  motor  vehicle  required  to  be 

44  licensed ; 

45  (d)  A  purchase  money  security  interest  in  consumer  goods ; 

46  but  filing  is  required  for  a  fixture  under  Section  19313  or  for 

47  a  motor  vehicle  required  to  be  licensed; 

48  (e)   An  assignment  of  accounts  or  contract  rights  which  does 

49  not  alone  or  in  conjunction  with  other  assignments  to  the  same 

50  assignee  transfer  a  significant  part  of  the  outstanding  accounts 

51  or  contract  right  of  the  assignor ; 
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1  (f )  A  security  interest  of  a  colleetinpr  bank  (Section  14208) 

2  or  arising  under  the  chapter  on  sales  (see  Section  19113)  or 

3  covered  in  subdivision  (3)  of  this  section. 

4  (2)   If  a  secured  party  assigns  a  perfected  security  interest, 

5  no  filing  under  this  chapter  is  required  in  order  to  continue 

6  the  perfected  status  of  the  security  interest  against  creditors 

7  of  and  transferees  from  the  original  debtor. 

8  (3)   The  filing  provisions  of  this  chapter  do  not  apply  to  a 

9  security  interest 

10  (a)   In  property  subject  to  a  statute  of  the  United  States 

11  which  provides  for  a  national  registration  or  filing  of  all  se- 

12  curity  interests  in  such  property;  or 

13  (b)   In  a  vehicle  required  to  be  registered  under  the  Vehicle 

14  Code,  unless  such  vehicle  is  inventory. 

15  (4)   A  security  interest  in  property  subject  to  a  statute  of 

16  the  United  States  which  provides  for  national  registration  or 

17  filing  of  all  security  interests  in  such  property  may  be  per- 

18  fected  only  by  filing  or  registration  under  such  statute.  A 

19  security  interest  in  a  vehicle  required  to  be  registered  under 

20  the  Vehicle  Code  which  is  not  inventory  may  be  perfected  only 

21  as  provided  in  the  Vehicle  Code. 

22  19303.     When  Security  Interest  Is  Perfected;  Continuity  of 

23  Perfection.   (1)   A  security  interest  is  perfected  when  it  has 

24  attached  and  when  all  of  the  applicable  steps  required  for 

25  perfection  have  been  taken.  Such  steps  are  specified  in  Sections 

26  19302,  19304,  19305  and  19306.  If  such  steps  are  taken  before 

27  the  security  interest  attaches,  it  is  perfected  at  the  time  when 

28  it  attaches' 

29  (2)   If  a  security  interest  is  originally  perfected  in  any  way 

30  permitted  under  this  chapter  and  is  subsequently  perfected  in 

31  some  other  way  under  this  chapter,  without  an  intermediate 

32  period  when  it  was  unperfected,  the  security  interest  shall  be 

33  deemed  to  be  perfected  continuously  for  the  purposes  of  this 

34  chapter. 

35  19304.     Perfection  of  Security  Interest  in  Instruments,  Doc- 

36  uments,   and    Goods   Covered   by   Documents :   Perfection   by 

37  Permissive  Filing;  Temporary  Perfection  Without  Filing  or 

38  Transfer   of  Possession.    (1)    A   security   interest   in   chattel 

39  paper  or  negotiable  documents  may  be  perfected  by  filing.  A 

40  security  interest  in  instruments  (other  than  instruments  which 

41  constitute  part  of  chattel  paper)  can  be  perfected  only  by  the 

42  secured  party's  taking  possession,  except  as  provided  in  sub- 

43  divisions  (4)  and  (5). 

44  (2)   During  the  period  that  goods  are  in  the  possession  of  the 

45  issuer  of  a  negotiable  document  therefor,  a  security  interest  in 

46  the  goods  is  perfected  by  perfecting  a  securitj'  interest  in  the 

47  document,  and  any  security  interest  in  the  goods  otherwise 

48  perfected  during  such  period  is  subject  thereto. 

49  (3)   A  security  interest  in  goods  in  the  possession  of  a  bailee 

50  other  than  one  who  has  issued  a  negotiable  document  therefor 

51  is  perfected  by  issuance  of  a  dorument  in  the  name  of  the 
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1  secured  party  or  by  the  bailee's  receipt  of  notification  of  the 

2  secured  party's  interest  or  by  filing  as  to  the  goods. 

3  (4)   A  security  interest  in  instruments  or  negotiable  docu- 

4  ments  is  perfected  without  filing  or  the  taking  of  possession  for 

5  a  period  of  21  days  from  the  time  it  attaches  to  the  extent  that 

6  it  arises  for  new  value  given  under  a  written  security  agree- 

7  ment. 

8  (5)   A  security  interest  remains  perfected  for  a  period  of  21 

9  days  without  filing  where  a  secured  party  having  a  perfected 

10  security  interest  in  an  instrument,  a  negotiable  document  or 

11  goods  in  possession  of  a  bailee  other  than  one  who  has  issued  a 

12  negotiable  document  therefor 

13  (a)   Makes  available  to  the  debtor  the  goods  or  documents 

14  representing  the  goods  for  the  purpose  of  ultimate  sale  or 

15  exchange  or  for  the  purpose  of  loading,  unloading,  storing, 

16  shipping,  transshipping,  manufacturing,  processing  or  other- 

17  wise  dealing  with  them  in  a  manner  preliminary  to  their  sale 

18  or  exchange ;  or 

19  (b)   Delivers  the  instrument  to  the  debtor  for  the  purpose  of 

20  ultimate  sale  or  exchange  or  of  presentation,  collection,  re- 

21  newal  or  registration  of  transfer. 

22  (6)  After  the  21-day  period  in  subdivisions   (4)   and   (5) 

23  perfection  depends  upon  compliance  with  applicable  provisions 

24  of  this  chapter. 

25  19305.     When  Possession  by  Secured  Party  Perfects  Secu- 

26  rity  Interest  Without  Filing.  A  security  interest  in  letters  of 

27  credit  and  advices  of  credit   (subdivision   (2)  (a)   of  Section 

28  15116),  goods,  instruments,  negotiable  documents  or  chattel 

29  paper  may  be  perfected  by  the  secured  party's  taking  posses- 

30  sion  of  the  collateral.  If  such  collateral  other  than  goods  cov- 

31  ered  by  a  negotiable  document  is  held  by  a  bailee,  the  secured 

32  party  is  deemed  to  have  possession  from  the  time  the  bailee 

33  receives  notification  of  the  secured  party's  interest.  A  security 

34  interest  is  perfected  by  possession  from  the  time  possession  is 

35  taken  without  relation  back  and  continues  only  so  long  as  pos- 

36  session  is  retained,  unless  otherwise  specified  in  this  chapter. 

37  The  security  interest  may  be  otherwise  perfected  as  provided 

38  in  this  chapter  before  or  after  the  period  of  possession  by  the 

39  secured  party. 

40  19306.     "Proceeds";  Secured  Party's  Rights  on  Disposition 

41  of  Collateral.     (1)   ''Proceeds"  includes  whatever  is  received 

42  when  collateral  or  proceeds  is  sold,  exchanged,  collected  or 

43  otherwise  disposed  of.  The  term  also  includes  the  account  aris- 

44  ing  when  the  right  to  payment  is  earned  under  a  contract  right. 

45  Money,  checks  and  the  like  are  "cash  proceeds."  All  other 

46  proceeds  are  "noncash  proceeds." 

47  (2)   Except  where  this  chapter  otherwise  provides,  a  security 

48  interest  continues  in  collateral  notwithstanding  sale,  exchange 

49  or  other  disposition  thereof  by  the  debtor  unless  his  action  was 

50  authorized  by  the  secured  party  in  the  security  agreement  or 

51  otherwise,  and  also  continues  in  any  identifiable  proceeds  in- 

52  eluding  collections  received  by  the  debtor. 
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1  (3)   The  security  interest  in  proceeds  is  a  eontinnonsly  per- 

2  fected  security  interest  if  the  interest  in  the  original  collateral 

3  was  perfected  but  it  ceases  to  be  a  perfected  security  interest 

4  and  becomes  unperfected  10  days  after  receipt  of  the  proceeds 

5  by  the  debtor  unless 

6  (a)   A  filed  financing  statement  covering  the  original  col- 

7  lateral  also  covers  proceeds ;  or 

8  (b)   The  security  interest  in  the  proceeds  is  perfected  before 

9  the  expiration  of  the  10-day  period. 

10  (4)   In  the  event  of  insolvency  proceedings  instituted  by  or 

11  against  a  debtor,  a  secured  party  -with  a  perfected  security 

12  interest  in  proceeds  has  a  perfected  security  interest 

13  (a)   In  identifiable  noncash  proceeds; 

14  (b)   In   identifiable   cash   proceeds   in   the   form   of  money 

15  which  is  not  commingled  with  other  money  or  deposited  in  a 

16  bank  account  prior  to  the  insolvency  proceedings; 

17  (e)   In  identifiable  casli  proceeds  in  the  form  of  checks  and 

18  the  like  Avhich  are  not  deposited  in  a  bank  account  prior  to  the 

19  insolvency  proceedings;  and 

20  (d)   In  all  cash  and  bank  accounts  of  the  debtor,  if  other 

21  cash  proceeds  have  been  commingled  or  deposited  in  a  bank 

22  account,  but  the  perfected  security  interest  under  this  para- 

23  graph  (d)  is 

24  (i)   Subject  to  any  right  of  setoff;  and 

25  (ii)   Limited  to  an  amount  not  greater  than  the  amount  of 

26  any  cash  proceeds  received  by  the  debtor  within  10  days  before 

27  the  institution  of  the  insolvency  proceedings  and  commingled 

28  or  deposited  in  a  bank  account  prior  to  the  insolvency  proceed- 

29  ings  less  the  amount  of  cash  proceeds  received  by  the  debtor 

30  and  paid  over  to  the  secured  party  during  the  10-day  period. 

31  (5)   If  a  sale  of  goods  results  in  an  account  or  chattel  paper 

32  which  is  transferred  by  the  seller  to  a  secured  party,  and  if 

33  the  goods  are  returned  to  or  are  repossessed  by  the  seller  or  the 

34  secured  party,  the  following  rules  determine  priorities: 

35  (a)   If  the  goods  were  collateral  at  the  time  of  sale  for  an 

36  indebtedness  of  the  seller  which  is  still  unpaid,  the  original 

37  security  interest  attaches  again  to  the  goods  and  continues  as  a 

38  perfected  security  interest  if  it  was  perfected  at  the  time  wlien 

39  the  goods  were  sold.  If  the  security  interest  was  originally  per- 

40  fected  by  a  filing  which  is  still  effective,  nothing  further  is 

41  required  to  continue  the  perfected  status;  in  any  other  case, 

42  the  secured  party  must  take  possession  of  the  returned  or 

43  repossessed  goods  or  must  file. 

44  (b)   An  unpaid  transferee  of  tlie  chattel  paper  has  a  secu- 

45  rity  interest  in  the  goods  against  tlie  transferor.  Such  security 

46  interest  is  prior  to  a  security  interest  asserted  under  para- 

47  graph  (a)  to  the  extent  that  the  transferee  of  the  chattel  paper 

48  was  entitled  to  priority  under  Section  19308. 

49  (c)   An  unpaid  transferee  of  the  account  has  a  security 

50  interest  in  the  goods  against  tlie  transferor.  Sncli  security  in- 

51  terest  is  subordinate  to  a  security  interest  asserted  under  para- 

52  graph  (a). 
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1  (d)   A  security  interest  of  an  unpaid  transferee  asserted 

2  under  paragraph   (b)   or    (c)   must  be  perfected  for  protec- 

3  tion  against  creditors  of  the  transferor  and  purchasers  of  the 

4  returned  or  repossessed  goods. 

5  19307.     Protection  of  Buyers  of  Goods.     (1)   A  buyer  in 

6  ordinary  course  of  business  (subdivision  (9)  of  Section  11201) 

7  other  than  a  person  buying  farm  products  from  a  person  en- 

8  gaged  in  farming  operations  takes  free  of  a  security  interest 

9  created  by  his  seller  even  though  the  security  interest  is  per- 

10  fected  and  even  though  the  buyer  knows  of  its  existence. 

11  (2)   In  the  case  of  consumer  goods  and  in  the  case  of  farm 

12  equipment  having  an  original  purchase  price  not  in  excess  of 

13  two  thousand  five  hundred  dollars   ($2,500)    (other  than  fix- 

14  tures,  see  Section  19313),  a  buyer  takes  free  of  a  security 

15  interest  even  though  perfected  if  he  buys  without  knowledge 

16  of  the  security  interest,  for  value  and  for  his  own  personel, 

17  family  or  household  purposes  or  his  own  farming  operations 

18  unless  prior  to  the  purchase  the  secured  party  has  filed  a 

19  financing  statement  covering  such  goods. 

20  19308.     Purchase  of  Chattel  Paper  and  Nonnegotiable  In- 

21  struments.     A  purchaser  of  chattel  paper  or  a  nonnegotiable 

22  instrument  who  gives  new  value  and  takes  possession  of  it  in 

23  the  ordinary  course  of  his  business  and  without  knowledge 

24  that  the  specific  paper  or  instrument  is  subject  to  a  security 

25  interest  has  priority  over  a  security  interest  which  is  perfected 

26  under  Section  19304  (permissive  filing  and  temporary  perfec- 

27  tion).  A  purchaser  of  chattel  paper  who  gives  new  value  and 

28  takes  possession  of  it  in  the  ordinary  course  of  his  business  has 

29  priority  over  a  security  interest  in  chattel  paper  which  is 

30  claimed  merely  as  proceeds  of  inventory  subject  to  a  security 

31  interest  (Section  19306),  even  though  he  knows  that  the  spe- 

32  cific  paper  is  subject  to  the  security  interest. 

33  19309.     Protection  of  Purchasers  of  Instruments  and  Docu- 

34  ments.     Nothing  in  this  chapter  limits  the  rights  of  a  holder  in 

35  due  course  of  a  negotiable  instrument   (Section  13302)   or  a 

36  holder  to  whom  a  negotiable  document  of  title  has  been  duly 

37  negotiated    (Section   17501)    or  a  bona  fide   purchaser  of  a 

38  security  (Section  18301)  and  such  holders  or  purchasers  take 

39  priority  over  an  earlier  security  interest  even  though  perfected. 

40  Filing  under  this  chapter  does  not  constitute  notice  of  the 

41  security  interest  to  such  holders  or  purchasers. 

42  19310.     Priority  of  Certain  Liens  Arising  by  Operation  of 

43  Law.     When  a  person  in  the  ordinary  course  of  his  business 

44  furnishes  services  or  materials  with  respect  to  goods  subject 

45  to  a  security  interest,  a  lien  upon  goods  in  the  possession  of 

46  such  person  given  by  statute  or  rule  of  law  for  such  materials 

47  or  services  takes  priority  over  a  perfected  security  interest  un- 

48  less  the  lien  is  statutory  and  the  statute  expressly  provides 

49  otherwise. 

50  19311.     Alienability  of  Debtor's  Rights:  Judicial  Process. 

51  The  debtor's  rights  in  collateral  may  be  voluntarily  or  in- 

52  voluntarily  transferred  (by  way  of  sale,  creation  of  a  security 
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1  interest,  attachment,  levy,  garnishment  or  other  judicial  proc- 

2  ess)    notwithstanding  a  provision  in  the  security  agreement 

3  prohibiting  am^  transfer  or  making  the  transfer  constitute  a 

4  default. 

5  19312.     Priorities  Among  Conflicting  Security  Interests  in 

6  the  Same  Collateral.     (1)   The  rules  of  priority  stated  in  the 

7  following  sections  shall  govern  where  applicable  :  Section  14208 

8  with  respect  to  the  security  interest  of  collecting  banks  in  items 

9  being  collected,  accompanying  documents  and  proceeds;  Sec- 

10  tion    19301    on    certain   priorities;    Section    19304    on   goods 

11  covered  by  documents;  Section  19306  on  proceeds  and  repos- 

12  sessions;  Section  19307  on  buyers  of  goods;  Section  19308  on 

13  possessory  against  nonpossessory  interests  in  chattel  paper  or 

14  nonnegotiable  instruments ;  Section  19309  on  security  interests 

15  in  negotiable  instruments,   documents   or  securities;   Section 

16  19310  on  priorities  between  perfected  security  interests  and 

17  liens  by  operation  of  law;  Section  19313  on  security  interests 

18  in  fixtures  as  against  interests  in  real  estate ;  Section  19314  on 

19  security  interests  in  accessions  as  against  interest  in  goods; 

20  Section  19315  on  conflicting  security  interests  where  goods  lose 

21  their  identity  or  become  part  of  a  product;  and  Section  19316 

22  on  contractual  subordination. 

23  (2)   A  perfected  security  interest  in  crops  for  new  value 

24  given  to  enable  the  debtor  to  produce  the  crops  during  the 

25  production  season  and  given  not  more  than  three  months  be- 

26  fore  the  crops  become  growing  crops  by  planting  or  otherwise 

27  takes  priority  over  an  earlier  perfected  security  interest  to  the 

28  extent  that  such  earlier  interest  secures  obligations  due  more 

29  than  six  months  before  the  crops  become  growing  crops  by 

30  planting  or  otherwise,  even  though  the  person  giving  new  value 

31  had  knowledge  of  the  earlier  security  interest. 

32  (3)   A  purchase  money  security  interest  in  inventory  collat- 

33  eral  has  priority  over  a  conflicting  security  interest  in  the  same 

34  collateral  if 

35  (a)   The  purchase  money  security  interest  is  perfected  at 

36  the  time  the  debtor  receives  possession  of  the  collateral ;  and 

37  (b)   Any  secured  party  whose  security  interest  is  known  to 

38  the  holder  of  the  purchase  money  security  interest  or  who, 

39  prior  to  the  date  of  the  filing  made  by  the  holder  of  the  pur- 

40  chase  money  security  interest,  had  filed  a  financing  statement 

41  covering  tlie  same  items  or  type  of  inventory,  has  received 

42  notification  of  the  i)urchase  money  security  interest  before  the 

43  debtor  receives  po.ssession  of  the  collateral  covered  by  the  pur- 

44  chase  money  security  interest ;  and 

45  (c)   Such  notification  states  that  the  person  giving  the  no- 

46  tice  has  or  expects  to  acquire  a  purchase  money  security  in- 

47  tcre.st  in  inventory  of  the  debtor,  describing  such  inventory  by 

48  iton  or  type. 

49  (4)    A  purchase  money  security  interest  in  collateral  other 

50  than  inventory  has  priority  over  a  conflicting  security  interest 

51  in  the  same  collateral  if  the  purchase  money  security  interest  is 
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1  perfected  at  the  time  the  debtor  receives  possession  of  the  eol- 

2  lateral  or  within  10  days  thereafter. 

3  (5)   In  all  cases  not  governed  by  other  rules  stated  in  this 

4  section  (including  cases  of  purchase  money  security  interests 

5  which  do  not  qualify  for  the  special  priorities  set  forth  in  sub- 

6  divisions  (3)  and  (4)  of  this  section),  priority  between  con- 

7  flicting  security  interests  in  the  same  collateral  shall  be  deter- 

8  mined  as  follows  : 

9  (a)   In  the  order  of  filing  if  both  are  perfected  by  filing,  re- 

10  gardless  of  which  security  interest  attached  first  under  Section 

11  19204(1)  and  whether  it  attached  before  or  after  filing; 

12  (b)   In  the  order  of  perfection  unless  both  are  perfected  by 

13  filing,  regardless  of  which  security  interest  attached  first  under 

14  Section  19204(1)  and,  in  the  case  of  a  filed  security  interest, 

15  whether  it  attached  before  or  after  filing;  and 

16  (c)   In  the  order  of  attachment  under  Section  19204(1)  so 

17  long  as  neither  is  perfected. 

18  (6)   For  the  purpose  of  the  priority  rules  of  the  immedi- 

19  ately  preceding  subdivision,  a  continuously  perfected  security 

20  interest  shall  be  treated  at  all  times  as  if  perfected  by  filing 

21  if  it  was  originally  so  perfected  and  it  shall  be  treated  at  all 

22  times  as  if  perfected  otherwise  than  by  filing  if  it  was  orig- 

23  inally  perfected  otherwise  than  by  filing. 

24  19313.     Priority  of  Security  Interests  in  Fixtures.     (1)  The 

25  rules  of  this  section  do  not  apply  to  goods  incorporated  into  a 

26  structure  in  the  manner  of  lumber,  bricks,  tile,  cement,  glass, 

27  metalwork  and  the  like  and  no  security  interest  in  them  exists 

28  under  this  chapter  unless  the  structure  remains  personal  prop- 

29  erty  under  applicable  law.  The  law  of  this  State  other  than 

30  this  division  determines  whether  and  when  other  goods  become 

31  fixtures.  This  division  does  not  prevent  creation  of  an  encum- 

32  brance  upon  fixtures  or  real  estate  pursuant  to  the  law  appli- 

33  cable  to  real  estate. 

34  (2)   A  security  interest  which  attaches  to  goods  before  they 

35  become  fixtures  takes  priority  as  to  the  goods  over  the  claims 

36  of  all  persons  who  have  an  interest  in  the  real  estate  except 

37  as  stated  in  subdivision  (4). 

38  (3)   A  security  interest  which  attaches  to  goods  after  they 

39  become    fixtures    is    valid    against    all    persons    subsequently 

40  acquiring  interests  in  the  real  estate  except  as  stated  in  sub- 

41  division  (4)  but  is  invalid  against  any  person  with  an  interest 

42  in  the  real  estate  at  the  time  the  security  interest  attaches  to 

43  the  goods  who  has  not  in  writing  consented  to  the  security 

44  interest  or  disclaimed  an  interest  in  the  goods  as  fixtures. 

45  (4)   The  security  interests  described  in  subdivisions  (2)  and 

46  (3)  do  not  take  priority  over 

47  (a)   A  subsequent  purchaser  for  value  of  any  interest  in 

48  the  real  estate ;  or 

49  (b)  A  creditor  with  a  lien  on  the  real  estate  subsequently 

50  obtained  by  judicial  proceedings ;  or 

51  (c)  A  creditor  with  a  prior  encumbrance  of  record  on  the 

52  real  estate  to  the  extent  that  he  makes  subsequent  advances 

(279) 


—  140  — 

1  if  the  subsequent  purchase  is  made,  the  lien  by  judicial  pro- 

2  ceedings  is  olitained,  or  the  subsecjuent  advance  under  the  prior 

3  encumbrance  is  made  or  contracted  for  without  knowledge  of 

4  the  security  interest  and  before  it  is  perfected.  A  purchaser  of 

5  the  real  estate  at  a  foreclosure  sale  other  than  an  encumbrancer 

6  purchasing  at  his  own  foreclosure  sale  is  a  subsequent  pur- 

7  chaser  within  this  section. 

8  (5)   "When  under  subdivisions  (2)  or  (3)  and  (4)  a  secured 

9  party  has  priority  over  the  claims  of  all  persons  who  have 

10  interests  in  the  real  estate,  he  may,  on  default,  subject  to  the 

11  provisions  of  Article  5,  remove  his  collateral  from  the  real 

12  estate  but  he  must  reimburse  any  encumbrancer  or  owner  of 

13  the  real  estate  who  is  not  the  debtor  and  who  has  not  otherwise 

14  agreed  for  the  cost  of  repair  of  anj'  physical  injury,  but  not 

15  for  any  diminution  in  value  of  the  real  estate  caused  by  the 

16  absence  of  the  goods  removed  or  by  any  necessity  for  replacing 

17  them.  A  person  entitled  to  reimbursement  may  refuse  permis- 

18  sion  to  remove  until  the  secured  partj-  gives  adequate  security 

19  for  the  performance  of  this  obligation. 

20  19314.     Accessions.     (1)  A  security  interest  in  goods  which 

21  attaches  before  they  are  installed  in  or  affixed  to  other  goods 

22  takes  prioritj'-  as  to  the  goods  installed  or  affixed   (called  in 

23  this  section  "accessions")   over  the  claims  of  all  persons  to 

24  the  whole  except  as  stated  in  subdivision  (3)  and  subject  to 

25  Section  19315(1). 

26  (2)   A  security  interest  which  attaches  to  goods  after  they 

27  become  part  of  a  whole  is  valid  against  all  persons  subse- 

28  quently  acquiring  interests  in  the  whole  except  as  stated  in 

29  subdivision    (3)    but  is  invalid  against  any  person  with  an 

30  interest  in  the  whole  at  the  time  the  security  interest  attaches 

31  to  the  goods  who  has  not  in  writing  consented  to  the  security 

32  interest  or  disclaimed  an  interest  in  the  goods  as  part  of  the 

33  whole. 

34  (3)   The  security  interests  described  in  subdivisions  (1)  and 

35  (2)  do  not  take  priority  over 

36  (a)  A  subsequent  purchaser  for  value  of  any  interest  in 

37  the  whole ;  or 

38  (b)  A  creditor  with  a  lien  on  the  whole  subsequently  ob- 

39  tained  by  judicial  proceedings ;  or 

40  (c)  A  creditor  with  a  prior  perfected  security  interest  in 

41  the  whole  to  the  extent  that  he  makes  subsequent  advances 

42  if  the  subsecjuent  purchase  is  made,  tlie  lien  by  judicial  pro- 

43  ceedings  obtained  or  the  subsequent  advance  under  the  prior 

44  perfected  security  interest  is  made  or  contracted  for  without 

45  knowledge  of  the  security  interest  and  before  it  is  perfected. 

46  A  purchaser  of  the  whole  at  a  foreclosure  sale  other  than  the 

47  holder  of  a  perfected  security  interest  purchasing  at  his  own 

48  foreclosure  sales  is  a  subsequent  purchaser  within  this  section. 

49  (4)   "When  under  subdivisions  (1)  or  (2)  and  (3)  a  secured 

50  party  lias  an  interest  in  accessions  which  has  priority  over  the 

51  claims  of  all  per.sons  who  have  interests  in  the  whole,  he  may 

52  on  default  subject  to  the  provisions  of  Article  5  remove  his 
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1  collateral  from  the  whole  but  he  must  reimburse  any  encum- 

2  brancer  or  owner  of  the  whole  who  is  not  the  debtor  and  who 

3  has  not  otherwise  agreed  for  the  cost  of  repair  of  any  physical 

4  injury  but  not  for  any  diminution  in  value  of  the  whole  caused 

5  by  the  absence  of  the  goods  removed  or  by  any  necessity  for 

6  replacing  them.  A  person  entitled  to  reimbursement  may  refuse 

7  permission  to  remove  until  the  secured  party  gives  adequate 

8  security  for  the  performance  of  this  obligation. 

9  19315.     Priority  When  Goods  Are  Commingled  or  Processed. 

10  (1)   If  a  security  interest  in  goods  was  perfected  and  subse- 

11  quently  the  goods  or  a  part  thereof  have  become  part  of  a 

12  product  or  mass,  the  security  interest  continues  in  the  product 

13  or  mass  if 

14  (a)   The  goods  are  so  manufactured,  processed,  assembled  or 

15  commingled   that   their   identity   is   lost   in   the   product    or 

16  mass ;  or 

17  (b)   A  financing  statement  covering  the  original  goods  also 

18  covers  the  product  into  which  the  goods  have  been  manufac- 

19  tured,  processed  or  assembled. 

20  In  a  case  to  which  paragraph  (b)  applies,  no  separate  security 

21  interest  in  that  part  of  the  original  goods  which  has  been 

22  manufactured,  processed  or  assembled  into  the  product  may 

23  be  claimed  under  Section  19314. 

24  (2)   When  under  subdivision   (1)   more  than  one  security 

25  interest  attaches  to  the  product  or  moss,  they  rank  equally 

26  according  to  the  ratio  that  the  cost  of  the  goods  to  which  each 

27  interest  originally  attached  bears  to  the  cost  of  the  total  prod- 

28  uct  or  mass. 

29  19316.     Priority  Subject  to  Subordination.     Nothing  in  this 

30  chapter  prevents  subordination  by  agreement  by  any  person 

31  entitled  to  priority. 

32  19317.     Secured  Party  Not  Obligated  on  Contract  of  Debtor. 

33  The  mere  existence  of  a  security  interest  or  authority  given  to 

34  the  debtor  to  dispose  of  or  use  collateral  does  not  impose  con- 

35  tract  or  tort  liability  upon  the  secured  party  for  the  debtor's 

36  acts  or  omissions. 

37  19318.     Defenses  Against  Assignee ;  Modification  of  Contract 

38  After  Notification  of  Assignment;  Term  Prohibiting  Assign- 

39  ment  Ineffective ;  Identification  and  Proof  of  Assignment.     (1) 

40  Unless  an  account  debtor  has  made  an  enforceable  agreement 

41  not  to  assert  defenses  or  claims  arising  out  of  a  sale  as  provided 

42  in  Section  19206  the  rights  of  an  assignee  are  subject  to 

43  (a)  All  the  terms  of  the  contract  between  the  account  debtor 

44  and  assignor  and  any  defense  or  claim  arising  therefrom ;  and 

45  (b)  Any  other  defense  or  claim  of  the  account  debtor  against 

46  the  assignor  which  accrues  before  the  account  debtor  receives 

47  notification  of  the  assignment. 

48  (2)   So  far  as  the  right  to  payment  under  an  assigned  con- 

49  tract  right  has  not  already  become  an  account,  and  notwith- 

50  standing  notification  of  the  assignment,  any  modification  of  or 

51  substitution  for  the  contract  made  in  good  faith  and  in  ac- 

52  cordance   with   reasonable   commercial  standards   is   effective 
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1  ag:ainst  an  assignee  unless  the  account  debtor  has  otherwise 

2  ag:reed  but  the  assignee  acquires  correspondincr  rights  under  the 

3  modified  or  substituted  contract.  The  assignment  may  provide 

4  that   such   modification   or   substitution   is   a   breach   by   the 

5  assignor. 

6  (3)   The  account  debtor  is  authorized  to  paj^  the  assignor 

7  until  the  account  debtor  receives  notification  that  the  account 

8  has  been  assigned  and  that  payment  is  to  be  made  to  the  as- 

9  signee.  A  notification  which  does  not  reasonably  identify  the 

10  rights   assigned   is   ineffective.    If   requested   by   the   account 

11  debtor,  the  assignee  must  seasonably  furnish  reasonable  proof 

12  that  the  assignment  has  been  made  and  unless  he  does  so  the 

13  account  debtor  may  pay  the  assignor. 

14  (4)  A  term  in  any  contract  between  an  account  debtor  and 

15  an  a.ssignor  which  prohibits  assignment  of  an  account  or  con- 

16  tract  right  to  which  thev  are  parties  is  ineffective. 
17 

18  Article  4.     Filing 
19 

20  19401.     Place  of  Filing;  Erroneous  Filing;  Removal  of  Col- 

21  lateral.     (1)   The  proper  place  to  file  in  order  to  perfect  a 

22  security  interest  is  as  follows : 

23  (a)   "When  the  collateral  is  equipment  used  in  farming  opera- 

24  tions,  or  farm  products,  or  accounts,  contract  rights  or  general 

25  intangibles  arising  from  or  relating  to  the  sale  of  farm  prod- 

26  nets  by  a  farmer,  or  consumer  goods,  then  in  the  office  of  the 

27     in  the  county  of  the  debtor's  residence  or  if  the 

28  debtor  is  not  a  resident  of  this  State  then  in  the  office  of  the 

29     in  the  county  where  the  goods  are  kept,  and  in  addi- 

30  tion  when  the  collateral  is  crops  in  the  office  of  the 

31  in  the  county  where  the  land  on  which  the  crops  are  growing 

32  or  to  be  grown  is  located ; 

33  (b)   "When  the  collateral  is  goods  which  at  the  time  the 

34  security  interest  attaches  are  or  are  to  become  fixtures,  then 

35  in  the  office  where  a  mortgage  on  the  real  estate  concerned 

36  would  be  filed  or  recorded ; 

37  (c)   In  all  other  cases,  in  the  office  of  the  Secretary  of  State 

38  and  in  addition,  if  the  debtor  has  a  place  of  business  in  only 

39  one  county  of  this  State,  also  in  the  office  of of  such 

40  county,  or,  if  the  debtor  has  no  place  of  business  in  this  State, 

41  but  resides  in  the  State,  also  in  the  office  of of  the 

42  county  in  which  he  resides. 

43  (2)   A  filing  which  is  made  in  good  faith  in  an  improper 

44  place  or  not  in  all  of  the  places  required  by  this  section  is 

45  nevertheless  effective  with  regard  to  any  collateral  as  to  which 

46  the  filing  complied  with  the  requirements  of  this  chapter  and 

47  is  also  effective  with  regard  to  collateral  covered  by  the  financ- 

48  ing  statement  against  any  person  Avho  has  knowledge  of  the 

49  contents  of  such  financing  statement. 

50  (3)   A  filing  which  is  nuule  in  the  i)roper  place  in  this  State 

51  continues  effective  even  tliough  the  debtor's  residence  or  place 
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1  of  business  or  the  location  of  the  collateral  or  its  use,  whichever 

2  controlled  the  original  filing,  is  hereafter  changed. 

3  (4)   If  collateral  is  brought  into  this  State  from  another  jur- 

4  isdiction,  the  rules  stated  in  Section  19103  determine  whether 

5  filing  is  necessary  in  this  State. 

6  19402.     Formal  Requisites  of  Financing  Statement ;  Amend- 

7  ments.     (1)  A  financing  statement  is  sufficient  if  it  is  signed 

8  by  the  debtor  and  the  secured  party,  gives  an  address  of  the 

9  secured  party  from  which  information  concerning  the  security 

10  interest  may  be  obtained,  gives  a  mailing  address  of  the  debtor 

11  and  contains  a  statement  indicating  the  types,  or  describing 

12  the  items,  of  collateral.    A  financing  statement  may  be  filed 

13  before  a  security  agreement  is  made  or  a  security  interest 

14  otherwise  attaches.  When  the  financing  statement  covers  crops 

15  growing  or  to  be  grown  or  goods  which  are  or  are  to  become 

16  fixtures,  the  statement  must  also  contain  a  description  of  the 

17  real  estate  concerned.    A  copy  of  the  security  agreement  is 

18  sufficient  as  a  financing  statement  if  it  contains  the  above  in- 

19  formation  and  is  signed  by  both  parties. 

20  (2)   A  financing  statement  which  otherwise  complies  with 

21  subdivision  (1)  is  sufficient  although  it  is  signed  only  by  the 

22  secured  party  when  it  is  filed  to  perfect  a  security  interest  in 

23  (a)   Collateral  already  subject  to  a  security  interest  in  an- 

24  other  jurisdiction  when  it  is  brought  into  this  State.  Such  a 

25  financing  statement  must  state  that  the  collateral  was  brought 

26  into  this  State  under  such  circumstances. 

27  (b)   Proceeds  under  Section  19306  if  the  security  interest 

28  in  the  original  collateral  was  perfected.  Such  a  financing  state- 

29  ment  must  describe  the  original  collateral. 

30  (3)  A  form  substantially  as  follows  is  sufficient  to  comply 

31  with  subdivision  (1)  : 

32  Name  of  the  debtor  (or  assignor) 

33  Address 

34  Name  of  secured  party  (or  assignee) 

35  Address 

36  1.  This  financing  statement  covers  the  following  types  (or 

37  items)  of  property : 

38  (Describe) 

39  2.   (If  collateral  is  crops)  The  above  described  crops  are 

40  growing  or  are  to  be  grown  on : 

41  (Describe  real  estate) 

42  3.   (If  collateral  is  goods  which  are  or  are  to  become  fix- 

43  tures)  The  above  described  goods  are  affixed  or  to  be 

44  affixed  to : 

45  (Describe  real  estate) 

46  4.  If  proceeds  or  products  of  collateral  are  claimed)  Pro- 

47  ceeds — Products  of  the  collateral  are  also  covered. 

48  Signature  of  debtor  (or  assignor) 

49  Signature  of  secured  party  (or  assignee) 

50  (4)   The  term  "financing  statement"  as  used  in  this  chapter 

51  means  the  original  financing  statement  and  any  amendments 
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1  but  if  any  amendment  adds  collateral,  it  is  effective  as  to  the 

2  added  collateral  only  from  the  filing  date  of  the  amendment. 

3  (5)   A  financing  statement  substantially  complying  with  the 

4  requirements  of  this  section  is  effective  even  though  it  contains 

5  minor  errors  which  are  not  seriously  misleading. 

6  19403.     What  Constitutes  Filing ;  Duration  of  Filing ;  Effect 

7  of  Lapsed  Filing;  Duties  of  Filing  Officer.     (1)   Presentation 

8  for  filing  of  a  financial  statement  and  tender  of  the  filing  fee 

9  or  acceptance  of  the  statement'  by  the  filing  officer  constitutes 

10  filing  under  this  chapter. 

11  (2)  A  filed  financing  statement  which  states  a  maturity  date 

12  of  the  obligation  secured  of  five  years  or  less  is  effective  until 

13  such  maturity  date  and  thereafter  for  a  period  of  60  days.  Any 

14  other  filed  financing  statement  is  effective  for  a  period  of  five 

15  years  from  the  date  of  filing.  The  effectiveness  of  a  filed  financ- 

16  ing  statement  lapses  on  the  expiration  of  such  60-day  period 

17  after  a  stated  maturity  date  or  on  the  expiration  of  such  five- 

18  year  period,  as  the  case  may  be,  unless  a  continuation  state- 

19  ment  is  filed  prior  to  the  lapse.  Upon  such  lapse  the  security 

20  interest  becomes  unperfected. 

21  (3)   A  continuation  statement  may  be  filed  by  the  secured 

22  party  (i)  within  six  months  before  and  60  days  after  a  stated 

23  maturity  date  of  five  years  or  less,  and  (ii)  otherwise  within 

24  six  months  prior  to  the  expiration  of  the  five-year  period  speci- 

25  fied  in  subdivision  (2).  Any  such  continuation  statement  must 

26  be  signed  by  the  secured  party,  identify  the  original  statement 

27  by  file  number  and  state  that  the  original  statement  is  still 

28  effective.  Upon  timel}^  filing  of  the  continuation  statement,  the 

29  effectiveness  of  the  original  statement  is  continued  for  five 

30  years  after  the  last  date  to  which  the  filing  was  effective  where- 

31  upon  it  lapses  in  the  same  manner  as  provided  in  subdivision 

32  (2)  unless  another  continuation  statement  is  filed  prior  to  such 

33  lapse.  Succeeding  continuation  statements  may  be  filed  in  the 

34  same  manner  to  continue  the  effectivness  of  the  original  state- 

35  ment.  Unless  a  statute  on  disposition  of  public  records  provides 

36  otherwise,  the  filing  officer  may  remove  a  lapsed  statement  from 

37  the  files  and  destroy  it. 

38  (4)   A  filing  officer  shall  mark  each  statement  with  a  cousec- 

39  utive  file  number  and  with  the  date  and  hour  of  filing  and  shall 

40  hold  the  statement  for  public  inspection.  In  addition  the  filing 

41  officer  shall  index  the  statements  according  to  the  name  of  the 

42  debtor  and  shall  Jiote  in  the  index  the  file  number  and  the 

43  address  of  the  debtor  given  in  the  statement. 

44  (5)   The  uniform  fee  for  filing,   indexing  and   furni.shing 

45  filing  data  for  an  original  or  a  continuation  statement  shall  be 

46     dollars  ($ ). 

47  19404.     Termination  Statement.     (1)   Wlienever  there  is  no 

48  outstanding  secured  obligation  and  no  commitment  to  make 

49  advances,  incur  obligations  or  otherwise  give  value,  the  secured 

50  party  must  on  written  demaiul  by  the  debtor  send  the  debtor  a 

51  statement  that  he  no  longer  claims  a  security  interest  under 
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1  the  financing  statement,  which  shall  be  identified  by  file  num- 

2  ber.  A  termination  statement  signed  by  a  person  other  than  the 

3  secured  party  of  record  must  include  or  be  accompanied  by  the 

4  assignment  or  a  statement  by  the  secured  party  of  record  that 

5  he  has  assigned  the  security  interest  to  the  signer  of  the  termi- 

6  nation  statement.  The  uniform  fee  for  filing  and  indexing  such 

7  an  assignment  or  statement  thereof  shall  be dollars 

8  ($ ).  If  the  affected  secured  party  fails  to  send  such 

9  a  termination  statement  within  10  days  after  proper  demand 

10  therefor  he  shall  be  liable  to  the  debtor  for  one  hundred  dollars 

11  ($100),  and  in  addition  for  any  loss  caused  to  the  debtor  by 

12  such  failure. 

13  (2)   On  presentation  to  the  filing  officer  of  such  a  termina- 

14  tion  statement  he  must  note  it  in  the  index.  The  filing  officer 

15  shall  remove  from  the  files,  mark  "terminated"  and  send  or 

16  deliver  to  the  secured  party  the  financing  statement  and  any 

17  continuation  statement,  statement  of  assignment  or  statement 

18  of  release  pertaining  thereto. 

19  (3)   The  uniform  fee  for  filing  and  indexing  a  termination 

20  statement  including  sending  or  delivering  the  financing  state- 

21  ment  shall  be dollars  ($ ). 

22  19405.     Assignment  of  Security  Interest;  Duties  of  Filing 

23  Officer;  Fees.   (1)  A  financing  statement  may  disclose  an  as- 

24  signment  of  a  security  interest  in  the  collateral  described  in 

25  the  statement  by  indication  in  the  statement  of  the  name  and 

26  address  of  the  assignee  or  by  an  assignment  itself  or  a  copy 

27  thereof  on  the  face  or  back  of  the  statement.  Either  the  original 

28  secured  party  or  the  assignee  may  sign  this  statement  as  the 

29  secured  party.  On  presentation  to  the  filing  officer  of  such  a 

30  financing  statement  the  filing  officer  shall  mark  the  same  as 

31  provided  in  Section  19403(4).  The  uniform  fee  for  filing,  in- 

32  dexing  and  furnishing  filing  data  for  a  financing  statement  so 

33  indicating  an  assignment  shall  be dollars  ($ ). 

34  (2)  A  secured  party  may  assign  of  record  all  or  a  part  of 

35  his  rights  under  a  financing  statement  by  the  filing  of  a  sepa- 

36  rate  written  statement  of  assignment  signed  by  the  secured 

37  party  of  record  and  setting  forth  the  name  of  the  secured  party 

38  of  record  and  the  debtor,  the  file  number  and  the  date  of  filing 

39  of  the  financing  statement  and  the  name  and  address  of  the 

40  assignee  and  containing  a  description  of  Lhe  collateral  assigned. 

41  A  copy  of  the  assignment  is  sufficient  as  a  separate  statement  if 

42  it  complies  with  the  preceding  sentence.  On  presentation  to  the 

43  filing  officer  of  such  a  separate  statement,  the  filing  officer  shall 

44  mark  such  separate  statement  with  the  date  and  hour  of  the 

45  filing.  He  shall  note  the  assignment  on  the  index  of  the  financ- 

46  ing  statement.  The  luiiform  fee  for  filing,  indexing  and  fur- 

47  nishing  filing  data  about  such  a  separate  statement  of  assign- 

48  ment  shall  be dollars  ($ ). 

49  (3)  After  the  disclosure  or  filing  of  an  assignment  under 

50  this  section,  the  assignee  is  the  secured  party  of  record. 

51  19406.     Release  of  Collateral ;  Duties  of  Filing  Officer ;  Fees. 

52  A  secured  party  of  record  may  by  his  signed  statement  release 
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1  all  or  a  part  of  any  collateral  described  in  a  filed  financing 

2  .statement.  The  statement  of  release  is  sufficient  if  it  contains 

3  a  description  of  the  collateral  being  released,  the  name  and 

4  address  of  the  debtor,  the  name  and  address  of  the  secured 

5  party,  and  the  file  number  of  the  financing  statement.  Upon 

6  presentation  of  such  a  statement  to  the  filing  officer  he  shall 

7  mark  the  statement  with  the  hour  and  date  of  filing  and  shall 

8  note  the  same  upon  the  margin  of  the  index  of  the  filing  of  the 

9  financing  statement.  The  uniform  fee  for  filing  and  noting  such 

10  a  statement  of  release  shall  be dollars  ($ ). 

11  19407.     Information  From  Filing  Officer.    (1)   If  the  per- 

12  son  filing  any  financing  statement,  termination  statement,  state- 

13  ment  of  assignment,  or  statement  of  release,  furnishes  the  filing 

14  officer  a  copy  thereof,  the  filing  officer  shall  upon  request  note 

15  upon  the  copy  the  file  number  and  date  and  hour  of  the  filing 

16  of  the  original  and  deliver  or  send  the  copy  to  such  person. 

17  (2)   Upon  request  of  anj-  person,  the  filing  officer  shall  issue 

18  his  certificate  showing  whether  there  is  on  file  on  the  date  and 

19  hour  stated  therein,  any  presently  effective  financing  statement 

20  naming  a  particular  debtor  and  any  statement  of  assignment 

21  thereof  and  if  there  is,  giving  the  date  and  hour  of  filing  of 

22  each  such  statement  and  the  names  and  addresses  of  each 

23  secured  party  therein.  The  uniform  fee  for  such  a  certificate 

24  shall  be dollars  ($ )  plus dollars 

25  ($ )  for  each  financing  statement  and  for  each  state- 

26  ment  of  assignment  reported  therein.  Upon  request  the  filing 

27  officer  shall  furnish  a  copy  of  any  filed  financing  statement  or 

28  statement  of  assignment  for  a  uniform  fee  of dollars 

29  ($ )  per  page. 

30 

31  Article  5.     Default 
32 

33  19501.     Default;    Procedure    When    Security    Agreement 

34  Covers  Both  Real  and  Personal  Property.  (1)  AVhen  a  debtor 

35  is  in  default  under  a  security  agreement,  a  secured  party  has 

36  the  rights  and  remedies  provided  in  this  article  and  except  as 

37  limited   by   subdivision    (3)    those   provided   in   the   security 

38  agreement.  He  may  reduce  his  claim  to  judgment,  foreclose  or 

39  otherwise  enforce  the  security  interest  by  any  available  judi- 

40  cial  procedure.  If  the  collateral  is  documents  the  secured  party 

41  may  proceed  either  as  to  the  documents  or  as  to  the  goods  cov- 

42  ered  thereby.  A  secured  party  in  possession  has  the  rights, 

43  remedies  and  duties  provided  in  Section  19207.  The  rights  and 

44  remedies  referred  to  in  this  subdivision  are  cumulative. 

45  (2)   After  default,  the  debtor  has  the  rights  and  remedies 

46  provided  in  this  article,  those  provided  in  the  security  agree- 

47  ment  and  those  provided  in  Section  19207. 

48  (3)   To  the  extent  that  they  give  rights  to  the  debtor  and 

49  impose  duties  on  the  secured  party,  the  rules  stated  in  the  sub- 

50  divisions  referred  to  below  may  not  be  waived  or  varied  except 
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1  as  provided  with  respect  to  compulsory  disposition  of  collateral 

2  (subdivision   (1)   of  Section  19505)   and  with  respect  to  re- 

3  demption  of  collateral  (Section  19506)  but  the  parties  may  by 

4  agreement  determine  the  standards  by  which  the  fulfillment  of 

5  these  rights  and  duties  is  to  be  measured  if  such  standards 

6  are  not  manifestly  unreasonable: 

7  (a)   Subdivision  (2)  of  Section  19502  and  subdivision  (2)  of 

8  Section  19504  insofar  as  they  require  accounting  for  surplus 

9  proceeds  of  collateral; 

10  (b)   Subdivision  (3)  of  Section  19504  and  subdivision  (1) 

11  of  Section  19505  which  deal  with  disposition  of  collateral; 

12  (c)   Subdivision  (2)  of  Section  19505  which  deals  with  ac- 

13  ceptance  of  collateral  as  discharge  of  obligation; 

14  (d)   Section  19506  which  deals  with  redemption  of  collat- 

15  eral;  and 

16  (e)   Subdivision  (1)  of  Section  19507  which  deals  with  the 

17  secured  party 's  liability  for  failure  to  comply  with  this  article. 

18  (4)   If  the  security  agreement  covers  both  real  and  personal 

19  property,  the  secured  party  may  proceed  under  this  article  as 

20  to  the  personal  property  or  he  may  proceed  as  to  both  the  real 

21  and  the  personal  property  in  accordance  with  his  rights  and 

22  remedies  in  respect  of  the  real  property  in  which  case  the 

23  provisions  of  this  article  do  not  apply. 

24  (5)   When  a  secured  party  has  reduced  his  claim  to  judg- 

25  ment  the  lien  of  any  levy  which  may  be  made  upon  his  col- 

26  lateral  by  virtue  of  any  execution  based  upon  the  judgment 

27  shall  relate  back  to  the  date  of  the  perfection  of  the  security 

28  interest  in  such  collateral.  A  judicial  sale,  pursuant  to  such 

29  execution,  is  a  foreclosure  of  the  security  interest  by  judicial 

30  procedure  within  the  meaning  of  this  section,  and  the  secured 

31  party  may  purchase  at  the  sale  and  thereafter  hold  the  col- 

32  lateral  free  of  any  other  requirements  of  this  chapter. 

33  19502.     Collection  Rights  of  Secured  Party.     (1)  When  so 

34  agreed  and  in  any  event  on  default  the  secured  party  is  entitled 

35  to  notify  an  account  debtor  or  the  obligor  on  an  instrument  to 

36  make  payment  to  him  whether  or  not  the  assignor  was  there- 

37  tofore  making  collections  on  the  collateral,  and  also  to  take 

38  control  of  any  proceeds  to  which  he  is  entitled  under  Section 

39  19306. 

40  (2)   A  secured  party  who  by  agreement  is  entitled  to  charge 

41  back  uncollected  collateral  or  otherwise  to  full  or  limited  re- 

42  course  against  the  debtor  and  who  undertakes  to  collect  from 

43  the  account  debtors  or  obligors  must  proceed  in  a  commercially 

44  reasonable  manner  and  may  deduct  his  reasonable  expenses  of 

45  realization  from  the  collections.  If  the  security  agreement  se- 

46  cures  an  indebtedness,  the  secured  party  must  account  to  the 

47  debtor  for  any  surplus,  and  unless  otherwise  agreed,  the  debtor 

48  is  liable  for  any  deficiency.  But,  if  the  underlying  transaction 

49  was  a  sale  of  accounts,  contract  rights,  or  chattel  paper,  the 

50  debtor  is  entitled  to  any  surplus  or  is  liable  for  any  deficiency 

51  only  if  the  security  agreement  so  provides. 
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1  19503.     Secured   Party's  Right  to   Take  Possession  After 

2  Default.     Unless  otherwise  agreed  a  secured  party  has  on  de- 

3  fault  the  right  to  take  possession  of  the  collateral.  In  taking 

4  possession  a  secured  partj^  may  proceed  -without  judicial  proc- 

5  ess  if  this  can  be  done  without  breach  of  the  peace  or  may 

6  proceed  bj'  action.  If  the  security  agreement  so  provides  the 

7  secured  party  may  require  the  debtor  to  assemble  the  collateral 

8  and  make  it  available  to  the  secured  party  at  a  place  to  be 

9  designated   by   the   secured   p^rt}^   which   is   reasonably   con- 

10  venieut  to  both  parties.  Without  removal  a  secured  party  may 

11  render  equipment  unusable,  and  may  dispose  of  collateral  on 

12  the  debtor's  premises  under  Section  19504. 

13  19504.     Secured  Party's  Right  to  Dispose  of  Collateral  After 

14  Default;   Effect  of  Disposition.     (1)   A  secured  party  after 

15  default  may  sell,  lease  or  otherwise  dispose  of  any  or  all  of  the 

16  collateral  in  its  then  condition  or  following  any  commercially 

17  reasonable  preparation  or  processing.  Any  sale  of  goods  is 

18  subject  to  the  chapter  on  sales  (Chapter  2).  The  proceeds  of 

19  disposition  shall  be  applied  in  the  order  following  to 

20  (a)   The  reasonable  expenses  of  retaking,  holding,  preparing 

21  for  sale,  selling  and  the  like  and,  to  the  extent  provided  for 

22  in  the  agreement  and  not  prohibited  by  law,  the  reasonable 

23  attorneys'  fees  and  legal  expenses  incurred  by  the  secured 

24  party ; 

25  (b)   The  satisfaction  of  indebtedness  secured  by  the  security 

26  interest  under  which  the  disposition  is  made ; 

27  (c)   The  satisfaction  of  indebtedness  secured  by  any  subor- 

28  dinate  securitj^  interest  in  the  collateral  if  written  notification 

29  of  demand  therefor  is  received  before  distribution  of  the  pro- 

30  ceeds  is  completed.   If  requested  by  the  secured  party,  the 

31  holder   of   a   subordinate   security    interest   must   seasonably 

32  furnish  reasonable  proof  of  his  interest,  and  unless  he  does  so, 

33  the  secured  party  need  not  comply  with  his  demand. 

34  (2)   If  the  security'  interest  secures  an  idebtedness,  the  se- 

35  cured  party  must  account  to  the  debtor  for  any  surplus,  and, 

36  unless  otherwise  agreed,  the  debtor  is  liable  for  any  deficiency. 

37  But  if  the  underlying  transaction  was  a  sale  of  accounts,  con- 

38  tract  rights,  or  chattel  paper,  the  debtor  is  entitled  to  any  sur- 

39  plus  or  is  liable  for  any  deficiency  only  if  the  security  agree- 

40  ment  so  provides. 

41  (3)   Disposition  of  the  collateral  may  be  by  public  or  private 

42  proceedings  and  may  be  made  by  way  of  one  or  more  contracts. 

43  Sale  or  other  disposition  may  be  as  a  unit  or  in  parcels  and  at 

44  any  time  and  place  and  on  any  terms  but  every  aspect  of  the 

45  disposition   including  the  method,   manner,  time,   place  and 

46  terms  must  be  commercially  reasonable.  Unless  collateral  is 

47  perishable  or  threatens  to  decline  speedily  in  value  or  is  of  a 

48  type  customarily  sold  on  a  recognized  market,  reasonable  noti- 

49  fication  of  the  time  and  place  of  any  public  sale  or  reasonable 

50  notification  of  the  time  after  which  any  private  sale  or  other 

51  intcjuled  disposition  is  to  be  made  shall  be  sent  by  the  secured 

52  party  to  the  debtor,  and  except  in  the  case  of  consumer  goods 
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1  to  any  other  person  who  has  a  security  interest  in  the  collateral 

2  and  who  has  duly  filed  a  financing  statement  indexed  in  the 

3  name  of  the  debtor  in  this  State  or  who  is  known  by  the 

4  secured  party  to  have  a  security  interest  in  the  collateral.  The 

5  secured  party  may  buy  at  any  public  sale  and  if  the  collateral 

6  is  of  a  type  customarilj^  sold  in  a  recognized  market  or  is  of  a 

7  type  which  is  the  subject  of  widely  distributed  standard  price 

8  quotations  he  may  buy  at  private  sale. 

9  (4)   When  collateral  is  disposed  of  by  a  secured  party  after 

10  default,  the  disposition  transfers  to  a  purchaser  for  value  all 

11  of  the  debtor's  rights  therei^i,  discharges  the  security  interest 

12  under  which  it  is  made  and  any  security  interest  or  lien  sub- 

13  ordinate  thereto.  The  purchaser  takes  free  of  all  such  rights 

14  and  interests  even  though  the  secured  party  fails  to  comply 

15  with  the  requirements  of  this  article  or  of  any  judicial  pro- 

16  ceedings 

17  (a)   In  the  case  of  a  public  sale,  if  the  purchaser  has  no 

18  knowledge  of  any  defects  in  the  sale  and  if  he  does  not  buy  in 

19  collusion  with  the  secured  party,  other  bidders  or  the  person 

20  conducting  the  sale;  or 

21  (b)   In  any  other  case,  if  the  purchaser  acts  in  good  faith. 

22  (5)   A  person  who  is  liable  to  a  secured  party  under  a 

23  guaranty,  indorsement,  repurchase  agreement  or  the  like  and 

24  who  receives  a  transfer  of  collateral  from  the  secured  party  or 

25  is  subrogated  to  his  rights  has  thereafter  the  rights  and  duties 

26  of  the  secured  party.  Such  a  transfer  of  collateral  is  not  a  sale 

27  or  disposition  of  the  collateral  under  this  chapter. 

28  19505.     Compulsory  Disposition  of  Collateral;  Acceptance 

29  of   the    Collateral   as   Discharge    of    Obligation.     (1)   If   the 

30  debtor  has  paid  60  percent  of  the  cash  price  in  the  ease  of  a 

31  purchase  money  security  interest  in  consumer  goods  or  60 

32  percent  of  the  loan  in  the  case  of  another  security  interest  in 

33  consumer  goods,  and  has  not  signed  after  default  a  statement 

34  renouncing  or  modifying  his  rights  under  this  article  a  secured 

35  party  who  has  taken  possession  of  collateral  must  dispose  of 

36  it  under  Section  19504  and  if  he  fails  to  do  so  within  90  days 

37  after  he  takes  possession  the  debtor  at  his  option  may  recover 

38  in  conversion  or  under  Section  19507(1)   on  secured  party's 

39  liability. 

40  (2)   In  any  other  case  involving  consumer  goods  or  any 

41  other  collateral  a  secured  party  in  possession  may,  after  de- 

42  fault,  propose  to  retain  the  collateral  in  satisfaction  of  the 

43  obligation.  Written  notice  of  such  proposal  shall  be  sent  to  the 

44  debtor  and  except  in  the  case  of  consumer  goods  to  any  other 

45  secured  praty  who  has  a  security  interest  in  the  collateral 

46  and  who  has  duly  filed  a  financing  statement  indexed  in  the 

47  name  of  the  debtor  in  this  State  or  is  known  by  the  secured 

48  party  in  possession  to  have  a  security  interest  in  it.  If  the 

49  debtor  or  other  person  entitled  to  receive  notification  objects 

50  in  writing  within  30  days  from  the  receipt  of  the  notification 

51  or  if  any  other  secured  party  objects  in  writing  within  30  daj^s 

52  after  the  secured  party  obtains  possession  the  secured  party 
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1  must  dispose  of  the  collateral  under  Section   19504.   In  the 

2  absence  of  such  Avritten  objection  the  secured  party  may  retain 

3  the  collateral  in  satisfaction  of  the  debtor's  obligation. 

■4  19506.     Debtor's  Right  to  Redeem  Collateral.     At  any  time 

5  before  the  secured  party  has  disposed  of  collateral  or  entered 

6  into  a  contract  for  its  disposition  under  Section  19504  or  before 

7  the  obligation  has  been  discharged  under  Section  19505(2)  the 

8  debtor  or  anj-  other  secured  party  may  unless  otherwise  agreed 

9  in  writing  after  default  redeem  the  collateral  by  tendering 

10  fulfillment  of  all  obligations  secured  by  the  collateral  as  well 

11  as  the  expenses  reasonably  incurred  by  the  secured  party  in 

12  retaking,  holding  and  preparing  the  collateral  for  disposition, 

13  in  arranging  for  the  sale,  and  to  the  extent  provided  in  the 

14  agreement  and  not  prohibited  bj^  law,  his  reasonable  attorneys' 

15  fees  and  legal  expenses. 

16  19507.     Secured  Party's  Liability  for  Failure  to   Comply 

17  With   This  Part.     (1)   If  it  is  established  that  the  secured 

18  party  is  not  proceeding  in  accordance  with  the  provisions  of 

19  this  article  disposition  may  be  ordered  or  restrained  on  ap- 

20  propriate  terms  and  conditions.  If  the  disposition  has  occurred 

21  the  debtor  or  any  person  entitled  to  notification  or  whose  se- 

22  curity  interest  has  been  made  known  to  the  secured  party  prior 

23  to  the  disposition  has  a  right  to  recover  from  secured  party 

24  any  loss  caused  by  a  failure  to  comply  with  the  provisions  of 

25  this  article.  If  the  collateral  is  consumer  goods,  the  debtor  has 

26  a  right  to  recover  in  any  event  an  amount  not  less  than  the 

27  credit  service  charge  plus  10  percent  of  the  principal  amount 

28  of  the  debt  or  the  time  price  differential  plus  10  percent  of 

29  the  cash  price. 

30  (2)   The  fact  that  a  better  price  could  have  been  obtained  by 

31  a  sale  at  a  different  time  or  in  a  different  method  from  that 

32  selected  by  the  secured  party  is  not  of  itself  sufficient  to  estab- 

33  lish  that  the  sale  was  not  made  in  a  commercially  rea.sonable 

34  manner.  If  the  secured  party  either  sells  the  collateral  in  the 

35  usual  manner  in  any  recognized  market  therefor  or  if  he  sells 

36  at  the  price  current  in  such  market  at  the  time  of  his  sale  or 

37  if  he  has  otherwise  sold  in  conformity  with  reasonable  com- 

38  mercial  practices  among  dealers  in  the  type  of  property  sold 

39  he  has  sold  in  a  commercially  reasonable  manner.  The  prin- 

40  ciples  stated  in  the  two  preceding  sentences  with  respect  to 

41  sales  also  apply  as  may  be  appropriate  to  other  types  of  dis- 

42  position.  A  disposition  which  has  been  approved  in  any  judicial 

43  proceeding  or  by  any  bona  fide  creditors'  committee  or  repre- 

44  sentative  of  creditors  shall  conclusively  be  deemed  to  be  com- 

45  mercially  reasonable,  but  this  sentence  does  not  indicate  that 

46  any  such  approval  must  be  obtained  in  any  case  nor  does  it 

47  indicate  that  any  disposition  not  so  approved  is  not  commer- 

48  cially  reasonable. 
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1  Chapter  10.     Effective  Date  and  Repealer 
2 

3  110101.     Effective  Date.     This  division  shall  become  effec- 

4  tive  at  midnight  on  December  31  follov^^ing  its  enactment.  It 

5  applies  to  transactions  entered  into  and  events  occurring  after 

6  that  date. 

7  110102.     Provision  for  Transition.     Transactions  validly  en- 

8  tered  into  before  the  effective  date  specified  in  Section  110101 

9  and  the  rights,  duties  and  interests  flowing  from  them  remain 

10  valid  thereafter  and  may  be  terminated,  completed,  consum- 

11  mated  or  enforced  as  required  or  permitted  by  any  statute  or 

12  other  law  amended  or  repealed  by  this  act  as  though  such  re- 

13  peal  or  amendment  had  not  occurred. 

14  110103.     General  Repealer.     Except  as  provided  in  the  fol- 

15  lowing  section,  all  acts  and  parts  of  acts  inconsistent  with  this 

16  act  are  hereby  repealed. 

17  110104.     Laws  Not  Repealed.     The  chapter  on  documents 

18  of  title  (Chapter  7)  does  not  repeal  or  modify  any  laws  pre- 

19  scribing  the  form  or  contents  of  documents  of  title  or  the  serv- 

20  ices  or  facilities  to  be  afforded  by  bailees,  or  otherwise  regu- 

21  lating  bailees'  businesses  in  respects  not  specifically  dealt  with 

22  herein ;  but  the  fact  that  such  laws  are  violated  does  not  affect 

23  the  status  of  a  document  of  title  which  otherwise  complies  with 

24  the  definition  of  a  document  of  title  (Section  11201) . 

25  Sec.  2.     Title  1  (commencing  at  Section  1721)  of  Part  4  of 

26  Division  3;  Articles  3A  (commencing  at  Section  1858)  and  3B 

27  (commencing  at  Section  1858.01)  of  Chapter  2  of  Title  3  of 

28  Part  4  of  Division  3;  Article  3  (commencing  at  Section  2126) 

29  of  Chapter  3  of  Title  7  of  Part  4  of  Division  3  ;  Article  8  (com- 

30  mencing  at  Section  2858)  of  Title  13  of  Part  4  of  Division  3 ; 

31  Article  3  (commencing  at  Section  2955)  of  Chapter  2  of  Title 

32  14  of  Part  4  of  Division  3 ;  Chapter  3  (commencing  at  Section 

33  2986)  ;  Chapter  3a  (commencing  at  Section  3012),  Chapter  3b 

34  (commencing  at  Section  3017),  and  Chapter  3c  (commencing 

35  at  Section  3030)  of  Title  14  of  Part  4  of  Division  3 ;  and  Title 

36  15  (commencing  at  Section  3082)  of  Part  4  of  Division  3,  of 

37  the  Civil  Code  are  repealed. 

38  Sec.  3.     Section  955  of  the  Civil  Code  is  amended  to  read : 

39  955.     Subject  to  the  provisions  of  Division  5  (commencing 

40  at  Section  illOl),  the  transfer  of  a  contract  of  conditional 

41  sale  a  security  interest ,  or  of  an  obligation  to  pay  money  repre- 

42  sented  by  a  chattel  mortgage  e^  tFtts*  receipt  security  agree- 

43  ment  and  not  evidenced  by  a  negotiable  instrument,  or  of  an 

44  obligation  to  pay  money  represented  by  a  lease  of  personal 

45  property,  or  a  nonnegotiable  instrument  which  is  a  note,  bill 

46  of  exchange  or  acceptance  shall  be  deemed  perfected  against 

47  third  persons  when  such  contract  or  evidence  of  indebtedness 

48  has  been  endorsed  or  assigned  in  writing  and  delivered  to  the 

49  transferee,  whether  or  not  notice  of  such  assignment  has  been 

50  given  to  the  obligor;  but  such  endorsement,  assignment  or 

51  delivery  shall  not  be,  of  itself,  notice  to  the  obligor  so  as  to 

52  invalidate  any  payments  made  by  him  to  the  transferor. 
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1  Sec.  4.     Section  955.1  of  the  Civil  Code  is  amended  to  read: 

2  955.1.     Except  as  provided  in  Section  955,  artd  subject  io 

3  compliance  with  any  applicahle  statute  requiring  recording 

4  and  subject  to  the  provisions  of  Division  5  (commencing  at 

5  Section  11101),  the  transfer  of  any  right  to  payment,  not  con- 

6  stitnting  mi  account  as  dofinod  m  Soot  ion  3017  ef  ^^\m  ee4e 

7  ft«4  «e%  conntitiiting  a  negotiable  instrnment,  shall  be  deemed 

8  perfected  as  against  third  persons  upon  there  being  executed 

9  and  delivered  to  the  transferee  an  assignment  thereof  in  writ- 

10  ing;  provided,  hoAvever,  that  as  between  bona  fide  assignees 

11  of  the  same  right  for  value  without  notice,  the  assignee  first 

12  giving  notice  thereof  to  the  obligor  in  writing  shall  have 

13  priority;  but  sucli  assignment  shall  not  be,  of  itself,  notice  to 

14  the  obligor  so  as  to  invalidate  any  payments  made  by  him  to 

15  the  transferor. 

16  Sec.  5.     Section  1624a  of  the  Civil  Code  is  repealed. 

17  162  la;     -(4-)-  A  contract  te  seli  e?^  &  sale  el  a«y=  goods  e? 

18  choso:^  m  action  el  4lw  value  el  -frw  hundred  dollara  ef  upward 

19  shall  fiefe  fee  cnforcablc  by  action  unlcrjs  tfee  buyer  shall  accept 

20  pfH4  el  tfee  goods  e^  chosos  m  action  se  contracted  -te  fee  seltl  e? 

*^-*-  nUiV-t"  mrrt  iiij i  i*rt  i \  \    rtjctriA  "  iiitj  nitmir.  t.71    wTttt  ntJiii"Lii tiij^  ttt  trrrrTTtrTrr 

*^^^  T7v7    TTTTTTT    TTT"    t!."  'Ir  I  rrT"  t7    "i      ITT    TTTTl^     TTrHX  TTiL  Tt  t  7     TjT     TTTTTT:W5     rivJlll"    TTTtTTT 

23  e?  mcmornndum  4»  writing  el  ^tfee  contract  ei'  sale  fee  signed 

24  fey  4fee  party  te  fee  charged:  e^  feis  agent  m  tfea4  bchaUr 

25  -(^  il4->e  provi?iiefts  el  ^-feis  section  apply  te  every  such  ee«- 

26  tract  e^  sale,  notwithfitanding  tfeat  the  goods  iftay  fee  intended 

*-*  ■  tT7    TTtT    III  I  1  V  vl  rtt    TTT    Mt  M I IL     XTTTTTTir     I  1  lIlL     TTT    TTTTTT^    TTTTC    TTT    TTTtr    TTTTTt?     tTT 

28  s«efe  contract  e*'  sale  fee  actually  made,  procured.  %¥■  provided, 

29  e?'  #t  ei^  ^eady  lei^  delivery,  ei=  some  ael  may  fee  requisite  ler 

30  tfee  ffiaking  ei^  onmplotii^.g  thereof.  ei=  rendering  tfee  same  fi-t  lei= 

31  delivery ;  fewfe  41  4fee  goods  ane  te  fee  manufactured  fey  tfee  seller 

32  espeei-a44y^  lep  tfee  buyer  a»4  ai=e  ftet  suitable  le?  sale  te  others 

33  ifit  tfee  ordinary  cour.so  el  #ie  seller's  business,  tfee  provisions 

34  el  tfeis  section  sl^aH  wet  apply. 

35  -(-^  There  is  a«-  acceptance  el  goods  within  tfee  meaning  el 

36  tfe4s  section  when  tfee  buyer,  either  before  e^=  after  delivery 

37  el  tfee  goods,  expresses  fey  words  %¥■  eenefeiet  fe4s  assent  te  fee- 

OO  trTTTTTTTTp^  TTHT   "/ITTi  Iv  t     T  't    TiTTTriTT    rl  I  '\  v  1  1 1 "    wTTTTvTvlT 

39  Sec.  6.     Section  1802.6  of  the  Civil  Code  is  amended  to 

40  read : 

41  1802.6.     "Retail  in.stallment  contract"  or  "contract"  means 

42  any  contract  for  a  retail  installment  sale  between  a  buyer  and 

43  seller,  entered  into  or  performed  in  this  State,  which  provides 

44  for  repayment  in  iustallments,  whother  or  not  such  contract 

45  contains  a  title  retention  provision,  and  in  which  a  time  price 

46  differential  is  computed  upon  and  added  to  the  unpaid  bal- 

47  ance  at  the  time  of  sale  or  where  no  time  price  differential  is 

48  added  but  the  goods  or  services  are  available  at  a  lesser  price 

49  if  paid  In-  cash.  When  taken  or  given  in  connection  witli  a 

50  retail  installment  sale,  the  term  includes  but  is  not  limited  to 

51  a  efeatt+4  mortgage,  a  conditional  sales  eon  tract  security  agree- 

52  nicnt  and  a  contract  for  the  bailment  or  leasing  of  goods  by 
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1  which  the  bailee  or  lessee  contracts  to  pay  as  compensation  for 

2  their  use  a  sum  substantially  equivalent  to  or  in  excess  of  their 

3  value  and  by  which  it  is  agreed  that  the  bailee  or  lessee  is 

4  bound  to  become,  or  has  the  option  of  becoming,  the  owner 

5  of  the  goods  upon  full  compliance  with  the  terms  of  the  con- 

6  tract. 

7  Sec.  7.     Section  1803.2  of  the  Civil  Code  is  amended  to 

8  read : 

9  1803.2.     Except  as  provided  in  Section  1808.3,  every  retail 

10  installment  contract  shall  be  contained  in  a  single  document 

1 1  which  shall  contain : 

12  (a)   The  entire  agreement  of  the  parties  with  respect  to  the 

13  cost  and  terms  of  payment  for  the  goods  and  services,  includ- 

14  ing  any  promissory  notes  or  any  other  evidences  of  indebted- 

15  ness  between  the  parties  relating  to  the  transaction. 

16  (b)   Either  at  the  top  of  the  contract  or  directly  above  the 

17  space  reserved  for  the  signature  of  the  buyer,  the  words  '*Con- 

18  ditional  Sale  Contract"  or  "Lien  Contract,"  as  the  case  may 

19  be,  shall  appear  in  at  least  10-point  bold  type  where  a  security 

20  interest  in  the  goods  is  retained  or  a  lien  on  other  goods  or 

21  realty  is  obtained  by  the  seller  as  security  for  the  goods  or 

22  services  purchased.  Either  at  the  top  of  the  contract  or  directly 

23  above  the  space  reserved  for  the  signature  of  the  buyer,  the 

24  words  "Retail  Installment  Contract''  shall  appear  in  at  least 

25  10-point  bold  type  where  security  is  not  obtained  by  the  seller 

26  for  the  goods  or  services  purchased.  The  requirements  of  this 

27  subdivision  shall  be  in  addition  to  any  applicable  designation 

28  required  of  a  ehrtttel  mortgage  by  Civil  Ge4e  Soetiona  2956 

29  aed  2957  security  agreement  hy  Chapter  9  (commencing  at 

30  Section  19101)  of  Division  5  . 

31  (c)  A  notice  in  at  least  eight-point  bold  type  reading  as 

32  follows:  "Notice  to  the  buyer:   (1)   Do  not  sign  this  agree- 

33  ment  before  you  read  it  or  if  it  contains  any  blank  space. 

34  (2)   You  are  entitled  to  a  completely  filled-in  copy  of  this 

35  agreement.  (3)  Under  the  law,  you  have  the  right  to  pay  off 

36  in  advance  the  full  amount  due  and  under  certain  conditions 

37  to  obtain  a  partial  refund  of  the  service  charge. " 

38  Sec.  8.     Section  2892  of  the  Civil  Code  is  amended  to  read : 

39  2892.     Subject  to  the  provisions  of  Division  5  (commencing 

40  at  Section  11101),  one  who  holds  property  by  virtue  of  a  lien 

41  thereon,  is  not  entitled  to  compensation  from  the  owner  thereof 

42  for  any  trouble  or  expense  which  he  incurs  respecting  it,  ex- 

43  cept  to  the  same  extent  as  a  borrower,  under  Sections  1892 

44  and  1893. 

45  Sec.  9.     Section  2897  of  the  Civil  Code  is  amended  to  read : 

46  2897.     Subject  to  the  provisions  of  Division  5  (commencing 

47  at  Section  11101),  other  things  being  equal,  different  liens  upon 

48  the  same  property  have  priority  according  to  the  time  of  their 

49  creation,  except  in  cases  of  bottomry  and  respondentia. 

50  Sec.  10.     Section  2922  of  the  Civil  Code  is  amended  to  read : 

51  2922.     A  mortgage  of  real  property  can  be  created,  renewed, 
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1  or  extended,  only  by  writin"-,  executed  with  the  formalities  re- 

2  quired  in  the  case  of  a  grant  of  real  property. 

3  Sec.  11.     Section  2924  of  the  Civil  Code  is  amended  to  read  : 

4  2924.     Every  transfer  of  an  interest  in  real  property,  other 

5  than  in  trust,  made  only  as  a  security  for  the  performance  of 

6  another  act,  is  to  be  deemed  a  mortoajre  -  oxoo])t  when  m  ihe 

7  ei^e  e#  porr5onnl  property  H  in  nccompainod  hy  actual  change 

8  ©I  pofjijerjrsioii.  m  wliicli  eane  i4  is  ^  ^  deemed  «■  pledge  .  "Wliere, 

9  by  a  mortgage  created  after  July  27,  1017,  of  any  estate  in 

10  real  property,  other  than  an  estate  at  will  or  for  years,  less 

11  than  two,  or  in  any  transfer  in  trust  made  after  July  27,  1917, 

12  of  a  like  estate  to  secure  the  performance  of  an  obligation,  a 

13  power  of  sale  is  conferred  upon  the  mortgagee,  trustee,  or  any 

14  other  person,  to  be  exercised  after  a  breach  of  the  obligation 

15  for  which  such  mortgage  or  transfer  is  a  security,  such  power 

16  shall  not  be  exercised  except  where  such  mortgage  or  transfer 

17  is  made  pursuant  to  an  order,  judgment,  or  decree  of  a  court 

18  of  record,  or  to  secure  the  payment  of  bonds  or  other  evi- 

19  dences  of  indebtedness  authorized  or  permitted  to  be  issued 

20  by  the  Commissioner  of  Corporations,  or  is  made  by  a  public 

21  utilit}^  subject  to  the  provisions  of  the  Public  Utilities  Act, 

22  until  (a)  the  trustee,  mortgagee,  or  beneficiary,  shall  first  file 

23  for  record,  in  the  of!iee  of  the  recorder  of  each  county  wherein 

24  the  mortgaged  or  trust  property  or  some  part  or  parcel  thereof 

25  is  situated,  a  notice  of  default,  identifying  the  mortgage  or 

26  deed  of  trust  by  stating  the  name  or  names  of  the  trustor  or 

27  trustors  and  giving  the  book  and  page  where  the  same   is 

28  recorded  or  a  description  of  the  mortgaged  or  trust  property 

29  and  containing  a  statement  that  a  breach  of  the  obligation  for 

30  which  such  mortgage  or  transfer  in  trust  is  security  has  oc- 

31  cun-ed,  and  setting  forth  the  nature  of  such  breach  and  of  his 

32  election  to  sell  or  cause  to  be  sold  such  property  to  satisfy  the 

33  obligation;    (b)    not  less  than  three  months  shall  thereafter 

34  elapse;  and  (c)  after  the  lapse  of  the  three  months  the  mort- 

35  gagee,  trustee  or  other  person  authorized  to  make  the  sale 

36  shall  give  notice  of  sale,  stating  the  time  and  place  thereof, 

37  in  the  manner  and  for  a  time  not  less  than  that  required  by 

38  law  for  sales  of  real  property  upon  execution.  A  recital  in  the 

39  deed  executed  pursuant  to  the  power  of  sale  of  compliance  with 

40  all  requirements  of  law  regarding  the  mailing  of  copies  of  no- 

41  tices  for  which  requests  have  been  recorded  or  the  publication 

42  of  a  copy  of  the  notice  of  default  or  the  personal  delivery  of 

43  the  copy  of  the  notice  of  default  or  the  posting  of  copies  of  the 

44  notice  of  sale  or  the  publication  of  a  copy  thereof  shall  consti- 

45  tute  prima  facie  evidence  of  compliance  with  such   require- 

46  ments  and  conclusive  evidence  thereof  in  favor  of  bona  fide 

47  purchasers  and  encumbrancers  for  value  and  without  notice. 

48  Sec.  12.     Section  2933  of  the  Civil  Code  is  amended  to  read : 

49  2933.     A  power  of  attorney  to  execute  a  mortgage  of  real 

50  property   must   be    in   writing,   subscribed,   acknowledged,    or 

51  proved,  certified,  and  recorded  in  like  manner  as  powers  of 

52  attorney  for  grants  of  real  property. 
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Sec.  13.     Section  2934  of  the  Civil  Code  is  amended  to  read : 

2934.  Any  assignment  of  a  mortgage  on  real  property  and 
any  assignment  of  the  beneficial  interest  under  a  deed  of  trust 
on  real  property  may  be  recorded,  and  from  the  time  the  same 
is  filed  for  record  operates  as  constructive  notice  of  the  con- 
tents thereof  to  all  persons ;  and  any  instrument  by  which  any 
mortgage  or  deed  of  trust  of,  lien  upon  or  interest  in  real 
propert  -fe*  fey  which  any  mortgage  B&;  Hes:  upon  ©i'  interest 
m  personal  property  a  document  evidencing  ©¥  corating  which 
is  required  ©^  permitted  by  law  te  fee  recorded)  ,  is  subordi- 
nated or  waived  as  to  priority  may  be  recorded,  and  from  the 
time  the  same  is  filed  for  record  operates  as  constructive  notice 
of  the  contents  thereof,  to  all  persons. 

Sec.  14.     Section  2935  of  the  Civil  Code  is  amended  to  read : 

2935.  When  a  mortgage  or  deed  of  trust  is  executed  ow  real 
property  as  security  for  money  due  or  to  become  due,  on  a 
promissory  note,  bond,  or  other  instrument,  designated  in  the 
mortgage  or  deed  of  trust,  the  record  of  the  assignment  of 
the  mortgage  or  of  the  assignment  of  the  beneficial  interest 
under  the  deed  of  trust,  is  not  of  itself  notice  to  the  debtor,  his 
heirs,  or  personal  representatives,  so  as  to  invalidate  any  pay- 
ment made  by  them,  or  any  of  them,  to  the  person  holding  such 
note,  bond,  or  other  instrument. 

Sec.  15.     Section  2980  of  the  Civil  Code  is  repealed. 

2980.  Every  conditional  sales  ecntract  ei  equipment  a»4 
machinery  used  ©^  %e  fee  used  ie¥  mining  purposes,  must  fee 
acknowledged,  e^  proved  an4  certified,  an4  must  fee  recorded 
within  twenty  (20)  days  after  its  execution  m  %fee  ofiicc  e^  the 
pecorder  e#  the  eeunty  where  tfee  buyer  resides  at  the  time  fee 
executes  such  contract,  and:  alse  in  the  elftee  ©f  the  recorder  ©i 
the  county  ©^^  counties  where  the  property  involved  is  located 

r\  ■{-  -f  It  /%  -^--i  -wv-t  /-t  -4-1-1  /-w  /^ r\i^  4- -t^  *-\  /-I'i-  -I  a  /-^-^yr^nt-fi-/^^  K-rr  -j-tri/^  l-v tt  -r t ^ y^  f\y*  1 11  /^  Ft  nr^  'j'  H  f^ 
tCTJ  TTlt?  TTTTTt?    tll*J    (JUllll  titJ  t   TTS   UAt?"  LI  tUU,    Uj-      TTIt?     U  Uj  ^*-  y    ^^^   T^T  T?ttTSt7    LtltJ 

Wit  -rrjT  V*  t  n  £\  T-tj-\-v-*-v»j-kf-n  y-iy-^-v^4-  i-\  4-  ^~  tt  t  r>  ^  t  o  t- r\  i  tt  t  jT  /^  CiTTli^C^  dT  T  M  O  1*  f^  O  CW*  ft  C^Y* 
W  tl  V  CI     Ttj  XX   llUlli  UWILIUIIT'  TtX    LlIlrT  TTTTTutT^   TtT   Til"   XTTTITyKy  TTX  TTTtJ   TTTTTTTmTTr 

Ojt  tii^  counry  o^^  counties  "Wiioi^  tUc  pi Ojporx^^  iiivoivccr  iw  iociiLCci 
afe  the  time  tfee  ocntract  is  executed  fey  tfee  buyer,  otherwise  it 
shall  fee  ^veid  as  t©  the  iien  e*'  interest  ©i  the  seller  against  bona 
fi^  purchasers,  cncumbrancc¥S  a^id  those  having  n©  actual 
knowledge  ©f  the  contract  wfe©  feccomcs  credito^^  ©I  the  buyer 
while  sai4  property  is  ift  tfee  possession  ei  afty  ©f  the  last  men- 
tioned parties; 

As  used  inr  this  section  the  term  "mining  purposes"  includes 
©il  drilling  purposes.- 

Where   the  buyer  is  a  corporation  ©^  a  partnership,   tfee 

^j^-iT-VT  4-TT-  /"w-P  -»^/-n-^/-v-v»/-l  *-i  -^1  ^-iT  -4-  l->  /-t  -n  /-\  j^  4-  4-j-v-n  -f  l-i  /-\  t^  tt  if*-t'\ /~\t~ir\  /-\  4-  t*  C  i~i  r\Y*  tl  1T1  CT  mi  O  M 
"UTllTl  y    TTX   rtJCUl  Lll-lLlUli    lllUi  UUl.    J-Ul     TTttT   TTTTT^ptjoC    TTT   T\:^\j\JT\XT11^  ctTTTTxT 

ocntract  shall  fee  doomed  t©  fee  tfee  county  wherein  such  corpo- 


->-»  «T  -4-  -1  /-\f~t       £i_va 

1  tiLiuir  \Ji 

this  State. 

Sec.  16. 
read: 

2980.5. 
agreement 


gfeip  feas  its  principal  place  ©i 


3SS  within 


Section  2980.5  of  the  Civil  Code  is  amended  to 

(a)   As  used  in  this  section  "contract"  means  any 
for  the  conditional  sale  e¥  leasing  of  livestock  or 
other  animate  chattels,  or  any  agreement  for  the  bailment  or 
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1  feedinjD^  of  cattle  of  such  breeds  or  crossbreeds  as  are  primarily 

2  used  for  the  production  of  milk  for  human  consumption  (here- 

3  inafter  termed  "dairy  cattle")  ;  "vendor"  "lessor"  means  the 

4  conditional  »ellor  €hp  lessor  of  any  such  chattels,  or  the  bailor 

5  or  person  owninp:  dairy  cattle  under  a  feeding  agreement; 

6  "vendee"  "lessee"  means  the  conditional  buyer  ef  44i^  lessee  of 

7  any  such  chattels  or  the  bailee  or  person  feeding  dairy  cattle. 

8  For  the  purposes  of  this  section  bovine  animals  of  the  Gallo- 

9  way,  Hereford,  Polled  Hereford,  Aberdeen  Angus,  shorthorn 

10  (other  than  milking  shorthorn),  and  Brahma  breeds  or  cross- 

11  breeds  within  any  of  said  breeds,  and  steers  of  anj'  breed  or 

12  crossbreed,   including  dairy  breeds  and  crossbreeds,  are  not 

13  "dairy  cattle." 

14  (b)  Unless  any  such  contract  is  recorded  in  accordance  with 

15  subsection  (d)  of  this  section  within  10  days  after  the  contract 

16  is  executed,  every  provision  therein  reserving  title  or  property 

17  in  any  such  chattels  to  the  vendor  lessor  after  possession  of  the 

18  chattels  is  delivered  to  the  vendee  lessee  shall  be  void  as  to  any 

19  purchaser,    creditor    or    encumbrancer    who,    without    actual 

20  knowledge  of  such  provision,  in  good  faith  and  for  value  pur- 

21  chases  the  chattels  from  the  vendee  lessee  or  acquires  a  security 

22  interest  therein  or  lien  thereon  by  pledge,  attachment  t  or  levy 

23  OF  mortgage ,  before  the  contract  is  so  recorded,  and  as  to  any 

24  other  creditor  who,  Avithout  actual  knowledge  of  such  provision, 

25  in  good  faith  and  for  value  becomes  a  creditor  after  posses«:ion 

26  of  the  chattels  is  delivered  to  the  vondoo  lessee  and  before  the 

27  contract  is  so  recorded,  and  as  against  any  such  purchaser, 

28  creditor  or  encumbrancer  title  or  property  in  any  such  chattels 

29  shall  be  conclusively  presumed  to  have  been  transferred  to  the 

30  vendee  lessee  unless  the  contract  is  so  recorded. 

31  (c)  Without  limiting  the  generality  of  subsection  (b)  of  this 

32  section,  for  the  purposes  of  this  section  a  mortgngeer  under  ft 

33  moi'tgngo  e^  seenred  party  havivg  a  securifji  ivferest  in  live- 

34  stock  or  oth^r  animate  chattels  wljjoh  and  whoae  seevriiy  atjree- 

35  vtenf  provides  that  fW4<4+  mortgage  ?7  shall  cover  f^p  bocomo  ft 

36  lieft  cm  any  such  chattels  subsequently  acquired  by  the  mort- 

37  gagor.  debtor  shall  be  deemed  to  acquire  a  he^  fienirify  interest 

38  upon  any  such  chattels,  the  possession  of  which  is  thereafter 

39  delivered  to  the  mortgagor  debtor  under  any  contract  as  above 

40  defined,  at  the  time  possession  thereof  is  acquired  by  the  mort- 

41  gngor  debtor  ,  and  such  44e«-  seeurity  interest  shall  be  prior 

42  and  superior  to  the  right,  title  or  interest  of  the  ve?Klop  lessor 

43  under  any  such  contract  unless  Ihe  contract  is  recorded  wnthin 

44  10  days  after  the  contract  is  executed. 

45  (d)   Any  such  contract  must  be  acknowledged  or  proved  t 

46  and  certified  t  ay^d  must  be  recorded  f»^  re  roeovded  in  the 

47  »nme  manner  f^  mortgngoH  f>l  nnimnte  personnl  property  other 

48  than  crops  growing  ei»  to  i+e  gr nwii.  PfH»  fiueh  purpor.e  "vendee" 

*xJ7  ttn  tttttttt^tt  tit   t  t i  in  rti't't  ittTT  r'TtTTTT  ttti '  '     tttt*  rtrf trtt     iTtt'tlTTtll^    n"       !I iMi'i  ■ 

^11  '•T'  »  e'»i\  «*  ^  .  \  j-j  4    1  j-t  ^  ^       *J(I     v(l*\      j-t  r      4-  l\  j-\      I        <  ^  '  >  I      / ,  \,   I  .  \      ifi      l\/^\v*.il\^^     ^"i^  '-t  ^1  /A      r\  w\^r\.  t  *  ^-^rk 

tjyj  t^tl^f  TI' .  nt    I    tT^TT     ^T*»^  ~Tf     "*T     TT*T*    T  "1  T  TT    T~*l7l  ■♦t*    7fi    lit    t  '    t'  T       ft  iTlt  I'       tt  f  "1'  1  1"?  I 

tj  X  ■■' V     TTT    I  IT"    T  iTn  f  I    Mill "  T  T  T  ?1    I'  '"  f  TITt"  TT    TT^    I  '\      I't"!   <  Ml  III  I    t  f  ^    TTrlr*   rH  ^ V  IT'II    TTT 

52  *+«*  Hn»ne  manner  fts  to  mortgagOB  e4  personol  property,  office  of 
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1  the  county  recorder  of  the  county  where  the  chattels  are  lo- 

2  cated  at  the  time  the  contract  is  executed  and  also  in  the 

3  county  where  the  lessee  resides  unless  the  lessee  is  a  nonresi- 

4  dent.  Where  the  lessee  is  a  corporation  or  a  partnership  the 

5  county  of  residence  thereof  for  the  purpose  of  recording  such 

6  contract  shall  he  deemed  to  he  the  county  wherein  such  corpo- 

7  ration  or  partnership  has  its  principal  place  of  husiness  within 

8  this  State. 

9  Sec.  17.     Section  3076  of  the  Civil  Code  is  repealed. 

10  3076.     A  seller  oi*  consignor  el  property,-  whose  claim  le*  its 

11  price  e*  proceeds  has  »e^  been  extinguished,  may,  upon  the 

12  in-qolvency  e^  the  buyer  %¥■  eonsignee  becoming  known  te  hi^a 

13  after  parting  with  the  property,  ste^  it  while  e«  its  transit 

14  te  the  h«ye¥  e^  consignee,  a«4  resume  possession  thereofT 

15  Sec.  18.     Section  3077  of  the  Civil  Code  is  repealed. 

16  3077.     A  pcraon  is  insolvent,  within  the  meaning  ei  the  last 

17  section,  whe»  he  ceases  te  pay  his  debts  in  the  manner  «s»al 

18  with  persons  el  his  busincssj  e*'  when  he  declares  his  inability 

19  e^p  unwillingness  te  de  sor 

20  Sec.  19.     Section   3268   of  the   Civil   Code  is  amended  to 

21  read : 

22  3268.     Except  where  it  is  otherwise  declared,  the  provisions 

23  of  the  foregoing  fifteen  titles  of  this  part,  in  respect  to  the 

24  rights  and  obligations  of  parties  to  contracts,  are  subordinate 

25  to  the  intention  of  the  parties,  when  ascertained  in  the  manner 

26  prescribed  by  the  chapter  on  the  interpretation  of  contracts; 

27  and  the  benefit  thereof  may  be  waived  by  any  party  entitled 

28  thereto,  unless  such  waiver  would  be  against  public  policy. 

29  Sec.  20.     Section  3320  of  the  Civil  Code  is  repealed. 

30  3320.     Ne  bank  shall  fee  liable  te  a  depositor  because  el  the 

31  nonpa^^mcnt  through  mistake  e?  error,  a»d  without  malice,  ef 

32  a  eheek  which  should  have  feeen  paid  unless  the  depositor  shall 

33  allege  an4  prove  actual  damage  fey  i^asen:  ei  such  nonpayment 

34  a^  ifi  such  event  the  liability  shall  »et  exceed  the  amount  el 

35  damage  se  proved; 

36  Sec.  21.     Section   3440  of  the   Civil   Code  is  amended  to 

37  read : 

38  3440.     Every  transfer  of  personal  property  and  every  lien 

39  on  personal  property  made  by  a  person  having  at  the  time  the 

40  possession  or  control  of  the  property,  and  not  accompanied  by 

41  an  immediate  delivery  followed  by  an  actual  and  continued 

42  change  of  possession  of  the  things  transferred,  is  conclusively 

43  presumed   fraudulent   and   void   as   against  the   transferor's 

44  creditors  while  he  remains  in  possession  and  the  successors  in 

45  interest  of  those  creditors,  and  as  against  any  person  on  whom 

46  the  transferor 's  estate  devolves  in  trust  for  the  benefit  of  others 

47  than   the   transferor   and   as   against   purchasers   or   encum- 

48  brancers  in  good  faith  subsequent  to  the  transfer. 

49  This  section  shall  not  apply  to  any  of  the  following : 

50  (a)   Things  in  action. 

51  (b)   Ships  or  cargoes  at  sea  or  in  a  foreign  port. 
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1  (c)   Mortgagofj  allowed  hy-  iaw  Security  interests  and  the 

2  sale  of  accounts,  contract  rights  or  chattel  paper  governed  hy 

3  Division  5  (commencing  at  Section  11101)  ,  and  contracts  of 

4  bottomry  or  respondents. 

5  (d)   Wines  or  brandies  in  the  wineries,  distilleries,  or  wine 

6  cellars  of  the  makers  or  owners  of  the  wines  or  brandies,  or 

7  other  persons  having  possession,  care,  and  control  of  the  wines 

8  or  brandies,   and  the   pipes,  casks,   and  tanks  in  which  the 

9  wines  or  brandies  are  contained,  if  the  transfers  are  made  in 

10  writing  and  executed  and  acknowledged  in  the  same  form  as 

11  provided  for  chattel  mortgages,  and  if  the  transfers  are  re- 

12  corded  in  the  book  of  official  records  in  the  office  of  the  county 

13  recorder  of  the  county  in  which  the  wines,  brandies,  pipes, 

14  casks,  and  tanks  are  situated. 

15  (e)   The   transfer,   or   assignment,   statutory   or   otherwise, 

16  made  for  tlie  benefit  of  creditors  generallj'  or  by  any  assignee 

17  acting  under  an  assignment  for  the  benefit  of  creditors  gen- 

18  erally,  or  to  any  mortgage  or  chattel  mortgage  made  for  the 

19  benefit  of  creditors  generally. 

20  (f)   Propertj^  exempt  from  execution. 

21  (g)   Standing  timber  if  the  contract  or  grant  in  relation  to 

22  the  same  is  recorded  as  provided  in  Section  1220  of  this  code. 

23  (h)   A  transfer  of  personal  property  if: 

24  (1)   Said  personal  property  is  leased  back  to  the  transferor 

25  immediately  following  said  transfer. 

26  (2)   The    transferor     (lessee)     or    the    transferee     (lessor) 

27  records  at  least  10  days  before  the  date  of  the  transfer  and 

28  leaseback  in  the  office  of  the  county  recorder  in  the  county 

29  or  counties  in  which  the  personal  property  is  situated,  a  notice 

30  of  the  intended  transfer  and  leaseback  which  states  the  name 

31  and  address  of  the  transferor  (lessee)  and  transferee  (lessor). 

32  The  notice  shall  contain  a  general  statement  of  the  character 

33  of  the  personal  property  intended  to  be  transferred  and  leased 

34  back,  and  show  the  date  when  and  place  where  the  transac':ion 

35  is  to  be  consummated. 

36  (3)   The  transferor  (lessee)  or  the  transferee  (lessor)  pub- 

37  lishes  a  copy  of  the  notice  pursuant  to  Section  6061  of  the 

38  Government  Code  in  a  newspaper  of  general  circidation  pub- 

39  lished  in  the  judicial  district  in  which  the  personal  property  is 

40  situated,  if  there  is  one,  and  if  there  is  none  in  the  judicial 

41  district,  then  in  a  newspaper  of  general  circulation   in  the 

42  county  embracing  the  judicial  district.  The  publication  shall 

43  be  completed  not  less  than  five  days  before  the  date  of  the  in- 

44  tended  transfer  and  leaseback. 

45  This  section  shall  not  affect  the  rights  of  a  chnttel  mortgagee 

46  secured  party  who  acfjuires  his  rights  to  the  personal  property 

47  from  the  transferee  or  his  successor,  if 

48  1.  The    intended    mortgagor    debtor   or    murtgitgoe   secured 

49  party  records  at  least  10  days  before  the  consummation  of  the 

50  mortgage  security  agreement  in  the  office  of  the  county  re- 
al corder  in  the  county  or  counties  in  which  the  personal  property 
52  is  situated,  a  notice  of  the  transfer  and    intended  mortgage 
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security  agreement  which  states  the  names  and  addresses  of  the 
transferor  and  transferee  and  of  the  intended  mortgagor 
debtor  and  mortgagee  secured  party  .  The  notice  shall  contain 
a  general  statement  of  the  character  of  the  personal  property 
transferred  and  intended  to  be  mortgaged  subject  to  the  se- 
curity interest ,  and  show  the  date  when  and  place  where  the 
mortgage  security  agreement  is  to  be  consummated,  and 

2.  The  intended  me^tga^*'  debtor  or  mortgagee  ^  secured 
party  publishes  a  copy  of  the  notice  pursuant  to  Section  6061 
of  the  Government  Code  in  a  newspaper  of  general  circulation 
published  in  the  judicial  district  in  which  the  personal  prop- 
erty is  situated,  if  there  is  one,  and  if  there  is  none  in  the 
judicial  district,  then  in  a  newspaper  of  general  circulation  in 
the  county  embracing  the  judicial  district.  The  publication 
shall  be  completed  not  less  than  five  days  before  the  date  of 
the  intended  mortgage  security  agreement . 

Sec.  22.  Section  3440.1  of  the  Civil  Code  is  repealed. 
3110.1.  ^fhe  Bet^  fa^ansfcr  m  assignment  ei  a  e^eek  m  trade, 
m  bulky  e¥  a  substantial  part  the^ee^  ethe^  tfeaft  i»  the  wdi- 
nary  course  ei  tf ade  a«d  ift  the  i=eg«la¥  a«4  usual  practice  aed: 
fflrethed:  ei  buaincaa  ef  #ie  vendor,  transfe^e^  e¥  assignor,  aed 
the  salev  tranofcfy  assignme«%  e¥  mortgage  el  the  fixturco  e^ 
ste^=e  equipmcftt  ei  a  feakei^  eafe  ep  restaurant  owner,  garage 
ewne¥7  machinist,  elea»e¥  an^  dyer,  e*  retail  e*'  wholesale  me¥- 
chant,  ie  ee«el-ftswely  presumed  #¥audulent  awd:  veid  as  against 
the  existing  creditors  el  %he  wftde^^y  tewasle^e^  assignor,  e* 
mortgago^7  wttless  before  the  consummation  el  the  sale^  trans 
le¥7  assignment,  B¥-  mortgagcy  the  vendor,  transfe^e^y  assignopy 
e^  mortgagor,  e^  the  iftte»de4  vendee,  transferee,  assignee,  e* 
mortgagee  dees  aH  el  the  following : 

-(xi7>  Records  at  leas*  40  days  feeler  the  consummation  el 
the  eale^  ti^ansfcr,  assignment,  e^  mortgage,  ift  the  effiee  el  the 
county  recorder  m  the  county  e*  eeuntics  i»  whieh  the  steek 
m  trade,  fixtures,'  e^  equipment  a^e  situated,  a  notice  el  the 
intended  sale^  transfer,  assignment^  e?  mortgage,  which  states 
the  name  a«d  address  el  the  iftteftded  vcndof^  t^aijtsfcror,  as- 
signor,  et'  mortgagor  aftd  the  name  asd  address  el  the  intended 
vendee,  transferee,  assignee^  e¥  mortgagee.  5%e  «etiee  shaH 
contain  a  general  statement  el  the  eha^aoter  el  the  merchandise 
e^  property  intended  te  be  seld^  assigned^  transferred,  e¥  mert- 
gaged,  a»d  shew  the  date  anelr  phtee  whe^e  the  purchase  priee 
e^'  consideration  is  te  be  paid. 

.(^  Publishes  a  ee^^  el  the  notice  pu^f=s«a«-t  te  Action  €0M 
e#  the  Covernmcnt  €e4e  i»  a  newspaper  el  general  circulatiOB 
published  m  the  judicial  district  i»  which  the  stock  m  trade, 
fixtures,  €)¥  equipment  a*e  situated,  il  there  is  e^e^  a«d  il  there 
is  »eBe  m  the  judicial  distriety  the»  m  a  newspape^^  el  general 
circulation  in-  the  county  embracing  the  judicial  distr-ict.  5%e 
publication  shaH  be  eempleted  net  less  than  fiw  flays  belei^e 
the  date  el  the  intended  sale^  transfer,  assignment,  e^-  mert- 
gager 
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1  II  tlie  intoiidod  Bftie  is  +e  ^  «%  publie  nuetion,  tfee  notico 

Ci  FOQlllVCCt  tO  t)^  rOGOrttCtt  QllCt  ■pilOliSllOd  H'llflli  SlfttC  tfirtr  IilCLj  u'liO 

3  ^M?  time,-  tcnrtH,  m^  ^^aee  el  auction,  #te  namcg  aa4  addrcascg 

4  el  44i€  vendor  fHwi  auotionoor  twwl  a  general  statement  el  tfee 

5  charaoter  el  tite  nicrehnndiBe  e^  property  witended  te  fee  sold. 

6  ^i4^  sftie  Bliftll  »et  occur  within  iO  daj^  from  tfee  recordation 

7  el  tJ^  notice. 

8  Awpf  auctioneer  selling  t4ie  eteelr  ki  trade  ei^  fixtures  ftft4 

9  store  equipment  e-l  a  fea4rt'i7  eale  ei^  restaurant  owner,  garage 
iO  owner,  machinist,  elemiep  a«4  d^^er,  m-  retail  ei^  wholesale  fitei^ 

11  chant,  is  ftorsonally  feMe  le^  att  damages  incurred  fey^  a»y 

12  creditor  el  tfee  merchant  il  tlte  notice  is  fte*  recorded  as^ 

13  published  as  r-equired  1^  ^this  section. 

1 4  5%e  provisions  el  tl-«s  section  sliail  «e%  apply  e?  extend  te-; 

15  -fa)-  Afty  eafej  transfer,  %¥■  assignment  el  a  st-eck  ift  trade  e? 

16  %e  aey  sa4e7  transfer,  assignment  ei=  mortgage  el  the  fixtures, 

17  ei=  stere  equipment,  el  a  baker,  eale  ei=  restaurant  owner,  ga- 

18  page  owHCf^  machinist,  cleaner  a«d  dyer,  e^^  ^etaii  e^  wholesale 

19  merchant,  made  under  t4w  direction  e^^  order  el  a  court  el 

20  eompetent:   jurisdiction   e^^   fey   a«y    executor,    administrator, 

21  guai-dian,  receiver,  e^  other  officer  %¥■  pei=se»  acting  ifi-  tfee 

22  regular  aftd  porpey  discharge  el  official  duty,  e^  i»  tfee  4i«- 

23  charge  el  a«y  trust  imposed  upon  him  fey  lawr 

24  -ffe^  :A:»y  transfer  ei'  assignment,   statutory'-  e^  otbcrwiso, 

25  made  lei^  tfee  benefit  el  creditors  generally,  we?  fey  &^  assignee 

26  acting  uftdei^  such  an  assignment  lei^  4-fee  benefit  el  creditors 

27  generally  vt&^  te  a^w  mortgage  e^  chattel  mortgage  made  le? 
23  tfee  benefit  el  creditors  generally. 

29  -fe)-  An}'  sale,    transfer,    assignmeiit   ^ps-   mortgage   el  a«y 

iy\j  j7rUj^vx  rA    trrttrrrrjTu  1.1  Uiii  CTttrcxi tiuii. 

31  4^  Any  sale,  transfer,  ep  assignment  el  wines  ep  brandies 

32  i»  tfee  wineries,  distilleries,  e^  wine  cellars  el  tfee  makers  e? 

33  owners  el  the  wines  ei^  brandies,  ei^  other  persons  having  pee- 

34  sessiefl-r  care,  a»d  control  el  4-fee  wines  ei^  brandies,  a«4  tfee 

35  jH^esr  easksr  ^^  tanlts  ift  whicli  4fee  wines  e^^  brandies  are  eeft- 

36  teinedy  il  ^e  sales,  trauslerst  er  assignments  are  made  i»  writ' 

37  ift^  and  executed  and  acknowledged-  in  tl^  same  form  as  ppe- 

38  vided  lei>  chattel  mortgages,  aftd:  il  tfee  sales,  transfei-S;  e* 

39  assignments  aw  recorded  i«  tfee  book  el  official  records  ift  tfee 

40  office  el  tfee  county  recorder  el  #te  county  in-  wliich  tfee  ^^-inofl, 

41  brimdies.  pipes,  casks,  and  tanks  are  situated. 

42  Sec.  23.     Section  3440.5  of  the  Civil  Code  is  amended  to 

43  read : 

44  3440.5.     Sections  3440  and  3110.1  of  this  code  shall  not 

45  apply  to  goods  in  a  warehouse  where  a  warehouse  receipt  has 

46  been  issued  therefor  by  a  warehouseman   as  defined  in  tfee 

47  Wareliouso  Ecoeiptn  Aet  Article   7   (cnmmcnciyiq  at  Section 

48  17101)  of  Divifiwn  5  ,  and  a  copy  of  such  receipt  is  kept  at 

49  the  principal  place  of  business  of  the  warehouseman  and  at 

50  the  warehouse  in  which  said  goods  are  stored.  Such  copy  shall 

51  be  open  to  inspection  upon  written  order  of  the  owner  or  law- 

52  ful  holder  of  such  receipt. 
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1  Sec.  24.     Section  340  of  the   Code  of  Civil  Procedure  is 

2  amended  to  read  : 

3  340.     Within  one  year : 

4  1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  when 

5  the  action  is  given  to  an  individual,  or  to  an  individual  and 

6  the  State,  except  when  the  statute  imposing  it  prescribes  a 

7  different  limitation ; 

8  2.  An  action  upon  a  statute,  or  upon  an  undertaking  in  a 

9  criminal  action,  for  a  forfeiture  or  penalty  to  the  people  of 

10  this  State ; 

11  3.  An  action  for  libel,  slander,  assault,  battery,  false  im- 

12  prisonment,  seduction  of  a  person  below  the  age  of  legal  con- 

13  sent,  or  for  injury  to  or  for  the  death  of  one  caused  by  the 

14  wrongful  act  or  neglect  of  another,  or  by  a  depositor  against 

15  a  bank  for  the  payment  of  a  forged  or  raised  check,  or  a  check 

16  that  bears  a  forged  e?  unauthorized  endorsement,  or  against 

17  any  person  who  boards  or  feeds  an  animal  or  fowl  or  who  en- 

18  gages  in  the  practice  of  veterinary  medicine  as  defined  in 

19  Business  and  Professions  Code  Section  4826,  for  such  person's 

20  neglect  resulting  in  injury  or  death  to  an  animal  or  fowl  in 

21  the  course  of  boarding  or  feeding  such  animal  or  fowl  or  in 

22  the  course  of  the  practice  of  veterinary  medicine  on  such  ani- 

23  mal  or  fowl ; 

24  4.  An  action  against  a  sheriff  or  other  officer  for  the  escape 

25  of  a  prisoner  arrested  or  imprisoned  on  civil  process; 

26  5.  An  action  against  a  municipal  corporation  for  damages 

27  or  injuries  to  property  caused  by  a  mob  or  riot; 

28  6.  An  action  against  an  officer  to  recover  damages  for  the 

29  seizure  of  any  property  for  a  statutory  forfeiture  to  the  State, 

30  or  for  the  detention  of,  or  injury  to  property  so  seized,  or  for 

31  damages  done  to  any  person  in  making  any  such  seizure. 

32  Sec.  25.     Section  542  of  the  Code  of   Civil  Procedure  is 

33  amended  to  read: 

34  542.     The  sheriff,  constable,  or  marshal,  to  whom  the  writ 

35  is  directed  and  delivered,  must,  upon  receipt  of  instructions 

36  in  writing,  signed  by  the  plaintiff  or  his  attorney  of  record, 

37  and  containing  a  description  of  the  property,  and  in  the  case 

38  of  real  property  or  growing  crops  the  name  of  the  record  owner 

39  of  the  real  property  to  be  attached,  or  upon  which  the  crops 

40  are  growing,  execute  the  same  without  delay,  and  if  the  under- 

41  taking  mentioned  in  Section  540  of  this  code  be  not  given,  as 

42  follows : 

43  1.  Eeal  property,  standing  upon  the  records  of  the  county 

44  in  the  name  of  the  defendant,  must  be  attached,  by  recording 

45  with  the  recorder  of  the  county  a  copy  of  the  writ,  together 

46  with  a  description  of  the  property  attached,  and  a  notice  that 

47  it  is  attached,  and  by  serving  an  occupant  of  the  property,  if 

48  there  is  one  upon  the  property  at  the  time  service  is  attempted, 

49  with  a  similar  copy  of  the  writ,  description  and  notice,  or  if 

50  there  is  no  occupant  then  on  the  property,  then,  by  posting  the 

51  same  in  a  conspicuous  place  on  the  property  attached.  Service 

52  upon  the  occupant  may  be  made  by  leaving  said  copy  of  the 
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1  writ,  description  and  notice  with  the  occupant  personally,  or, 

2  in  his  absence,  witli  any  person,  of  sutable  ape  and  discretion, 

3  found  upon  the  property  at  the  time  service  thereof  is  at- 

4  tempted  and  who  is  either  an  employee  or  agent  of  such  occu- 

5  pant  or  a  member  of  his  family  or  household.  Where  the  prop- 

6  erty  described  in  the  notice  consists  of  more  than  one  distinct 

7  lot,  parcel  or  governmental  subdivision  and  any  of  such  lots, 

8  parcels,  or  governmental  subdivisions  lie  Avith  relation  to  any 

9  of  the  others  so  as  to  form  one  or  more  continuous,  unbroken 

10  tract,  one  service  or  posting  need  be  made  as  to  each  such 

11  continuous,  unbroken  tract. 

12  la.  Growing  crops   (which,  until  severed,  shall  be  deemed 

13  personal  property  not  capable  of  manual  delivery),  growing 

14  upon  real  property'  standing  upon  the  records  of  the  county  in 

15  the  name  of  the  defendant,  must  be  attached  by  recording  with 

16  the  recorder  of  the  county  a  copy  of  the  writ,  together  with  a 

17  description  of  the  growing  crops  to  be  attached,  and  of  the 

18  real  property  upon  which  the  same  are  growing,  and  a  notice 

19  that  such  growing  crops  are  attached  in  pursuance  of  the  writ, 

20  and  by  serving  an  occupant  of  the  real  property,  if  there  is  one 

21  upon  the  real  property  at  the  time  service  is  attempted,  with 

22  a  similar  copy  of  the  writ,  description  and  notice,  or  if  there 

23  is  no  occupant  then  on  the  real  property,  then,  by  posting  the 

24  same  in  a  conspicuous  place  on  the  real  property.  Service  upon 

25  the  occupant  may  be  made  by  leaving  said  copy  of  the  writ, 

26  description  and  notice  with  the  occupant  personally,  or,  in  his 

27  absence,  with  any  person,  of  suitable  age  and  discretion,  found 

28  upon  the  real  property  at  the  time  service  thereof  is  attempted 

29  and  who  is  eitlier  an  employee  or  agent  of  such  occupant  or  a 

30  member  of  his  family  or  household.  Where  the  real  property 

31  described  in  the  notice  consists  of  more  than  one  distinct  lot, 

32  parcel  or   governmental   subdivision,   and   anj^   of   such   lots, 

33  parcels  or  governmental  subdivisions  lie  with  relation  to  any 

34  of  the  others  so  as  to  form  one  or  more  continuous  unbroken 

35  tracts,  one  service  or  posting  need  be  made  as  to  each  such  con- 
3g  tinuous  unbroken  tract. 

37  "Whenever  growing  crops  have  been  attached  under  the  pro- 

38  visions  of  this  subdivision,  which  will  greatly  deteriorate  in 

39  value,  unless  properly  cultivated,  cared  for,  harvested,  packed 

40  or  sold,  the  court  issuing  such  writ,  upon  application  of  the 

41  person  in  whose  favor  the  writ  runs,  and  after  due  notice  to  the 

42  owner  of  said  property,  may  direct  the  sheriff  to  take  posses- 

43  sion  of  said  property  and  to  cultivate,  care  for  and  preserve 

44  the  same  and,  when  necessary,  harvest,  pack  and  sell  such 

45  property.  Any  sale  of  such  property  shall  be  made  in  the  same 

46  manner  that  projierty  is  sold  on  execution  and  the  proceeds 

47  must  be  retained  by  the  sheriff  to  be  applied  to  the  satisfaction 

48  of  any  judgment   which   may  be  recovered   in   the  action  in 

49  wliich  said  writ  is  issued.  The  court  shall  order  said  applicant 

50  to   pay  such  expenses  in  advance  if  the  court   may  deem  it 

51  proper,  or  may   direct   that   the   whole  or  any   part   of  such 
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1  expenses  be  paid  from  the  proceeds  of  any  sale  of  such  prop- 

2  erty. 

3  2.  Real  property,  or  any  interest  therein,  belonging  to  the 

4  defendant,  and  held  by  any  other  person,  or  standing  on  the 

5  records  of  the  county  in  the  name  of  any  other  person,  must 

6  be  attached  in  the  same  manner  as  is  real  property  standing 

7  upon  the  records  of  the  county  in  the  name  of  the  defendant 

8  by  the  provisions  of  subdivision  1  of  this  section  and  the  notice 

9  of  attachment  shall  state  that  the  real  property  therein  de- 

10  scribed,  and  any  interest  of  the  defendant  therein  held  by 

11  or  standing  on  the  records  of  the  county  in  the  name  of  such 

12  other  person  (naming  him),  are  attached.  In  addition,  a  simi- 

13  lar  copy  of  the  writ,  description  and  notice  shall  be  delivered 

14  to  such  other  person,  or  his  agent,  if  known  and  within  the 

15  county,  or  left  at  the  residence  of  either,  if  within  the  county. 

16  The  recorder  must  index  such  attachment  when  recorded,  in 

17  the  names,  both  of  the  defendant  and  of  the  person  by  whom 

18  the  property  is  held  or  in  whose  name  it  stands  of  record. 

19  2a.  Growing  crops  (which,  until  severance,  shall  be  deemed 

20  personal  property  not  capable  of  manual  delivery),   or  any 

21  interest  therein,  belonging  to  the  defendant,  and  growing  upon 

22  real  property  held  by  any  other  person  or  standing  upon  the 

23  records  of  the  county  in  the  name  of  any  other  person,  must  be 

24  attached  in  the  same  manner  as  grpwing  crops  growing  upon 

25  real  property  standing  upon  the  records  of  the  county  in  the 

26  name  of  the  defendant  are  attached  by  the  provisions  of  sub- 

27  division  la  of  this  section,  and  the  notice  of  attachment  shall 

28  state  that  the  crops  therein  described  or  any  interest  of  the 

29  defendant  therein,  held  by,  or  standing  upon  the  records  of 

30  the  county  in  the  name  of,  such  other  person  (naming  him), 

31  are  attached  in  pursuance  of  the  writ.  In  addition,  a  similar 

32  copy  of  the  writ,  description  and  notice  shall  be  delivered  to 

33  such   other  person,   or   his   agent,   if  known   and  within   the 

34  county,  or  left  at  the  residence  of  either,  if  known  and  within 

35  the  county.  The  recorder  must  index  such  attachment  when 

36  recorded,  in  the  names  of  both  the  defendant  and  of  the  per- 

37  son  by  whom  the  real  property  is  held,  or  in  whose  name  it 

38  stands  on  the  record. 

39  Whenever  growing  crops  have  been  attached  under  the  pro- 

40  visions  of  this  subdivision,  which  will  greatly  deteriorate  in 

41  value  unless  properly  cultivated,  cared  for,  harvested,  packed 

42  or  sold,  the  court  issuing  such  writ,  upon  application  of  the 

43  person  in  whose  favor  the  writ  runs,  and  with  or  without  no- 

44  tice  as  the  court  directs  to  the  owner  of  said  property,  may 

45  direct  the  sheriff  to  take  possession  of  said  property  and  to  cul- 

46  tivate,  care  for  and  preserve  the  same  and,  when  necessary, 

47  harvest,  pack  and  sell  such  property.  Any  sale  of  such  prop- 

48  erty  shall  be  made  in  the  same  manner  that  property  is  sold 

49  under  execution  and  the  proceeds  must  be  retained  by  the 

50  sheriff  to  be  applied  to  the  satisfaction  of  any  judgment  which 

51  may  be  recovered  in  the  action  in  which  said  writ  is  issued. 

52  The  court  shall  order  said  applicant  to  pay  such  expenses  in 
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1  advance  if  the  court  may  deem  it  proper,  or  may  direct  that 

2  the  whole  or  any  part  of  such  expenses  be  paid  from  the  pro- 

3  ceeds  of  any  sale  of  such  property. 

4  3.  Personal  property,  capable  of  manual  delivery,  in  the 

5  possession  of  the  defendant,  must  be  attached  by  taking  it  into 

6  custody. 

7  4t  Stoclts  e¥  gharc3,  er  interest  m  stocks  e?  Bharcs,  ef  any 

8  corporation  ef'  company,  munt  ^^e  attac-hod:  hfr  1-oaving  with  ^the 

9  profjidcnt,  viee  prusidout  e¥  other  head  e#  the  same,  e¥  the 

10  secretary,  assistant  secretary,  cashier,  arisistant  cashier,  ep  €tfiy 

11  managing  agent,  thereof,  a;  copy  ©I  the  writ,  aftd  a  notice  stftt- 

12  i»g  that  the  stock  (i¥-  interest  ei  the  dcfondunt  is  attached,  j» 

J.O  JJlli  .311U11CU    TTt    OUL-ll    TTTTTT 

14  4.  §7  In  cases  where  the  sheriff,  constable,  or  marshal  is  in- 

15  structed  to  take  into  possession  personal  property  capable  of 

16  manual  delivery,  Avhether  the  same  is  to  be  placed  in  a  ware- 

17  house  or  in  custody  of  a  keeper,   the  sheriff,   constable  or 

18  marshal  shall  require,  as  a  prerequisite  to  the  taking  of  such 

19  property,  that  in  addition  to  written  instructions  the  plaintiff 

20  or  his  attorney  of  record  deposit  with  the  sheriff,  constable  or 

21  marshal,  a  sum  of  mouej^  sufficient  to  pay  the  expenses  of 

22  taking  and  keeping  safely  said  property  for  a  period  not  to 

23  exceed  15  da3"s.  In  the  event  that  a  further  detention  of  said 

24  property  is  required,  the  sheriff,  constable  or  marshal  must, 

25  from  time  to  time,  make  written  demand  upon  the  plaintiff  or 

26  his  attorney  for  further  deposits  to  cover  estimated  expenses 

27  for  periods  not  to  exceed  five  days  each.  Such  demand  must  be 

28  served  as  provided  in  Section  1011  of  this  code,  or  by  deposit- 

29  ing  such  notice  in  the  post  office  in  a  sealed  envelope,  as  first- 

30  class  registered  mail,  postage  prepaid,  addressed  to  the  person 

31  on  whom  it  is  served  at  his  last  known  office  or  place  of  resi- 

32  dence.  In  the  event  that  the  money  so  demanded  is  not  paid, 

33  the  sheriff,  constable  or  marshal  shall  release  the  property  to 

34  the  person  or  persons  from  whom  the  same  was  taken.  There 

35  shall  be  no  liability  upon  the  part  of  the  sheriff,  constable  or 

36  marshal  to  take  or  hold  personal  property  unless  the  provisions 

37  of  this  section  shall  have  been  fully  complied  with.  There  shall 

38  be  no  liability  upon  the  part  of  the  sheriff,  constable  or  marshal, 

39  either  to  the  plaintiff  or  the  defendant  for  loss  by  fire,  theft, 

40  injury  or  damage  of  any  kind  to  personal  property  capable  of 
^1  manual  delivery  while  in  the  possession  of  the  sheriff,  constable 

42  or  marshal  either  in  a  warehouse  or  in  the  custody  of  a  keeper 

43  or  en  route  to  or  from  a  warehouse  unless  the  sheriff,  constable 

44  or  marshal  shall  be  negligent  in  his  care  or  handling  of  the 

45  property. 

46  5.  &r  Debts  and  credits  and  other   personal   property  not 

47  capable  of  manual  delivery  must  be  attached  by  leaving  with 

48  the  persons  owing  such  debts,  or  having  in  his  possession,  or 

49  under  his  control,  such  credits  and  otiier  personal  property,  or 

50  with  his  agent  or,  in  the  case  of  a  corporation,  with  the  presi- 

51  dent  of  the  corporation,  vice  president,  secretary,  assistant 
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1  secretary,  cashier,  or  managing  agent  thereof,  a  copy  of  the 

2  writ,  and,  if  the  demand  as  stated  in  the  writ  does  not  exceed 

3  three  hundred  dollars  ($300)  exclusive  of  interest,  attorney's 

4  fees  and  costs,  a  copy  of  the  complaint  in  the  action  from 

5  which  the  writ  issued,  and,  in  every  case,  a  notice  that  the 

6  debts  owing  by  him  to  the  defendant,  or  the  credits  and  other 

7  personal  property  in  his  possession,  or  under  his  control,  be- 

8  longing  to  the  defendant,  are  attached  in  pursuance  of  such 

9  writ;  provided,  that  debts  owing  to  defendant  arising  from 

10  personal  services  rendered  at  any  time  within  30  days  next 

11  preceding  the  levy  of  attachment  such  attachment  is  subject  to 

12  the  provisions  of  Section  690.11  of  the  Code  of  Civil  Pro- 

13  cedure;  provided,  however,  that  debts  owing  to  the  defendant 

14  by  any  of  the  following  financial  institutions:  (a)  banks;  (b) 

15  savings  and  loan  associations;  (c)  title  insurance  companies  or 

16  underwritten  title  companies  (as  defined  in  Section  12402  of 

17  the  Insurance  Code)  ;   (d)   industrial  loan  companies  (as  de- 

18  fined  in  Section  18003  of  the  Financial  Code),  maintaining 

19  branch  offices,  or  credits  or  other  personal  property  whether 

20  or  not  the  same  is  capable  of  manual  delivery,  belonging  to  the 

21  defendant  and  in  the  possession  of  or  under  the  control  of  such 

22  financial  institution  must  be  attached  by  leaving  a  copy  of  the 

23  writ  and  the  notice,  together  with  a  copy  of  the  complaint  if 

24  required  hereunder,  with  the  manager  or  other  officer  of  such 

25  financial  institution  at  the  office  or  branch  thereof  at  which  the 

26  account  evidencing  such  indebtedness  of  the  defendant  is  car- 

27  ried,  or  at  which  such  financial  institution  has  credits  or  other 

28  personal  property  belonging  to  the  defendant  in  its  possession 

29  or  under  its  control ;  and  no  attachment  shall  be  effective  as  to 

30  any  debt  owing  by  such  financial  institution  if  the  account 

31  evidencing  such  indebtedness  is  carried  at  an  office  or  branch 

32  thereof  not  so  served,  or  as  to  any  credits  or  other  personal 

33  property  in  its  possession  or  under  its  control  at  any  office  or 

34  branch  thereof  not  so  served.  Whenever  wages  have  been  at- 

35  tached  under  the  provisions  of  this  subdivision,  the   notice 

36  described  above  shall  state  the  provisions  of  Section  690.11  of 

37  this  code,  and  shall  state  that  the  debtor,  to  avail  himself  of  an 

38  exemption  of  more  than  one-half  of  his  wages  earned  the  pre- 

39  ceding  30  days,  must  file  an  affidavit  with  the  levying  officer 

40  as  provided  in  Section  690.26  of  this  code. 

41  6.  ?7  Checks,  drafts,  money  orders  and  other  orders  for  the 

42  withdrawal  of  money  from  a  banking  corporation  or  associa- 

43  tion,  which  are  in  the  possession  of  and  payable  to  the  defend- 

44  ant  or  judgment  debtor  on  demand,  must  be  attached  by  taking 

45  the  same  into  custody,  and  the  sheriff,  constable,  or  marshal, 

46  to  whom  the  writ  is  directed  and  delivered,  shall  promptly 

47  thereafter  endorse  the  same  and  present,  or  cause  the  same  to 

48  be  presented,  for  payment.  The  sheriff,  constable,  or  marshal 

49  shall  endorse  such  check,  draft,  money  order  or  other  order 

50  for  the  withdrawal  of  money  by  writing  the  name  of  the  de- 

51  fendant  or  judgment  debtor  thereon  and  the  name  and  official 

52  title  of  the  officer  making  the  levy  with  the  statement  that  such 
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1  endorsement  is  made  pursuant  to  levy  of  writ  of  attachment  or 

2  execution  and  giving  the  title  of  court  and  cause  in  which  such 

3  writ  was  issued,  and  such  endorsement  shall  be  sufficient  en- 

4  dorsement  and  no  banking  corporation  or  association  on  which 

5  said  check,  draft,  money  order  or  other  order  for  the  with- 

6  drawal  of  money  is  drawn  shall  incur  any  liability  to  any 

7  person,  firm  or  corporation  by  reason  of  paying  to  such  officer 

8  such  check,  draft,  money  order  or  other  order  for  withdrawal 

9  of  money  by  reason  of  such  endorsement,  nor  shall  the  officer 

10  making  the  levy  incur  any  liability  bj'  reason  of  his  endorsing 

11  and  presenting  for  and  obtaining  payment  of  such  check,  draft, 

12  money  order  or  other  order  for  the  payment  of  money;  pro- 

13  vided,  however,  that  the  funds  or  credit  resulting  from  the 

14  payment  of  such  check,  draft,  money  order  or  other  order  for 

15  withdrawal  of  money  shall  be  held  by  said  officer  subject  to 
Ig  the  levy  of  said  writ  of  attachment  or  execution.  If  it  appear 
17  from  the  face  of  such  check,  draft,  money  order  or  other  order 
j8  for  the  withdrawal  of  money  that  the  same  has  been  tendered 
29  to  the  defendant  or  judgment  debtor  in  satisfaction  of  a  claim 

20  or  demand  and  that  endorsement  thereof  shall  be  considered  a 

21  release  and  satisfaction  by  defendant  or  judgment  debtor  of 

22  such  claim  or  demand,  then,  in  such  event,  the  officer  making 

23  the  levy  shall  not  endorse  said  check,  draft,  money  order  or 

24  other  order  for  the  withdrawal  of  money  unless  the  defendant 

25  or  judgment  debtor  shall  first  endorse  the  same  to  the  officer 

26  making  the  levy;  provided,  however,  that  if  said  defendant 

27  shall  not  endorse  said  cheek,  draft,  money  order  or  other  order 

28  for  withdrawal  of  money  to  the  officer  making  the  levy,  said 

29  officer  may  thereafter  hold  such  check,  draft,  money  order  or 
3Q  other  order  for  the  withdrawal  of  money  subject  to  such  levy 
3]^  and  shall  incur   no  liability  to   the   defendant   or   judgment 

32  debtor  or  to  anj^  other  person,  firm  or  corporation  for  delay  in 

33  presentment  of  the  same  for  payment. 

34  Sec.  26.     Section  726   of  the   Code  of  Civil  Procedure  is 

35  amended  to  read  : 

36  726.     There  can  be  but  one  form  of  action  for  the  recovery 

37  of  any  debt,  or  the  enforcement  of  any  right  secured  by  mort- 

38  gage  upon  real  e¥  perH())Hil  property,  which  action  must  be  in 

39  accordance  with  the  provisions  of  this  chapter.  In  such  action 

40  the  court  may,  by  its  judgment,  direct  the  sale  of  the  eneum- 

41  bered  property  (or  so  much  thereof  as  may  be  necessary),  and 

42  the  application  of  the  proceeds  of  the  sale  to  the  payment  of 

43  the  costs  of  court,  and  the  expenses  of  the  sale,  and  the  amount 

44  due  plaintiff,  including,  where  the  mortgage  provides  for  the 

45  payment  of  attorney's  fees,  such  sum  for  sucli  fees  as  tlie  court 

46  shall  find  reasonable,  not  exceeding  the  amount  named  in  the 

47  mortgage. 

48  The  court  may,  by  its  judgment,  or  at  any  time  after  judg- 

49  ment,  api)oint  a  commissioner  to  sell  the  encumbered  property. 

50  It  must  refiuirc  of  him  an  undertaking  in  an  amount  fixed  by 

51  tiie  court,  witli  sufficient  sureties,  to  be  approved  by  tlie  judge, 

52  to  the  effect  that  the  commissioniM-  will  faitlifiilly  pcrl'orin  the 
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1  duties  of  his  office  according  to  law.  Before  entering  upon  the 

2  discharge  of  his  duties  he  must  file  such  undertaking,  so  ap- 

3  proved,  together  with  his  oath  that  he  will  faithfully  perform 

4  the  duties  of  his  office. 

5  The  decree  for  the  foreclosure  of  a  mortgage  or  deed  of 

6  trust  secured  by  real  property  or  any  interest  therein  shall 

7  declare  the  amount  of  the  indebtedness  or  right  so  secured  and, 

8  unless  judgment  for  any  deficiency  there  may  be  between  the 

9  sale  price  and  the  amount  due  with  costs  is  waived  by  the 

10  judgment  creditor,  shall  determine  the  personal  liability  of 

11  any  defendant  for  the  payment  of  the  debt  secured  by  such 

12  mortgage  or  deed  of  trust  and  shall  name  such  defendants 

13  against  whom  a  deficiency  judgment  may  be  ordered  following 

14  the  proceedings  hereinafter  prescribed.  In  the  event  of  such 

15  waiver  the  decree  shall  so  declare  and  there  shall  be  no  judg- 

16  ment  for  a  deficiency.  In  the  event  that  a  deficiency  is  not 

17  waived  and  it  is  decreed  that  any  defendant  is  personally 

18  liable  for  such  debt,  then  upon  application  of  the  plaintiff  filed 

19  at  any  time  within  three  months  of  the  date  of  the  foreclosure 

20  sale  and  after  a  hearing  thereon  at  which  the  court  shall  take 

21  evidence  and  at  which  hearing  either  party  may  present  evi- 

22  dence  as  to  the  fair  value  of  the  property  or  the  interest  therein 

23  sold  as  of  the  date  of  sale,  the  court  shall  render  a  money  judg- 

24  ment  against  such  defendant  or  defendants  for  the  amount  by 

25  which  the  amount  of  the  indebtedness  with  interest  and  costs 

26  of  sale  and  of  action  exceeds  the  fair  value  of  the  property  or 

27  interest  therein  sold  as  of  the  date  of  sale ;  provided,  however, 

28  that  in  no  event  shall  the  amount  of  said  judgment,  exclusive 

29  of  interest  from  the  date  of  sale  and  of  costs  exceed  the  differ- 

30  ence  between  the  amount  for  which  the  property  was  sold  and 

31  the  entire  amount  of  the  indebtedness  secured  by  said  mortgage 

32  or  deed  of  trust.  Notice  of  such  hearing  must  be  served  upon 

33  all  defendants  who  have  appeared  in  the  action  and  against 

34  whom  a  deficiency  judgment  is  sought,  or  upon  their  attorneys 

35  of  record,  at  least  15  days  before  the  date  set  for  such  hearing. 

36  Upon  application  of  any  party  made  at  least  10  days  before 

37  the  date  set  for  such  hearing  the  court  shall,  and  upon  its  own 

38  motion  the  court  at  any  time  may,  appoint  one  of  the  inheri- 

39  tance  tax  appraisers  provided  for  by  law  to  appraise  the  prop- 

40  erty  or  the  interest  therein  sold  as  of  the  time  of  sale.  Such 

41  appraiser  shall  file  his  appraisal  with  the  clerk  and  the  same 

42  shall  be  admissible  in  evidence.  Such  appraiser  shall  take  and 

43  subscribe  an  oath  to  be  attached  to  the  appraisal  that  he  has 

44  truly,  honestly  and  impartially  appraised  the  property  to  the 

45  best  of  his  knowledge  and  ability.  Any  appraiser  so  appointed 

46  may  be  called  and  examined  as  a  witness  by  any  party  or  by 

47  the  court  itself.  The  court  must  fix  the  compensation,  not  to 

48  exceed  $5  per  day,  and  expenses  for  the  time  actually  engaged 

49  in  such  appraisal,  which  may  be  taxed  and  allowed  in  like 

50  manner  as  other  costs. 

51  No  person  holding  a  conveyance  from  or  under  the  mort- 

52  gagor  of  the  property  mortgaged,  or  having  a  lien  thereon, 
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1  with  conveyance  or  lien  does  not  appear  of  record   in  the 

2  proper  office  at  the  time  of  the  commencement  of  the  action 

3  need  be  made  a  party  to  such  action,  and  the  judgment  therein 

4  rendered,  and  the  proceedings  therein  had,  are  as  conclusive 

5  against  the  party  holding  such  unrecorded  conveyance  or  lien 

6  as  if  he  had  been  a  party  to  the  action. 

7  If  the  court  appoint  a  commissioner  for  the  sale  of  the  prop- 

8  erty,  he  must  sell  it  in  the  manner  provided  by  law  for  the  sale 

9  of  like  property  by  the  sheriff '  upon  execution ;  and  the  pro- 

10  visions  of  Chapter  1,  Title  9,  Part  2,  of  this  code  are  hereby 

11  made  applicable  to  sale  made  by  such  commissioner,  and  the 

12  powers  therein  given  and  the  duties  therein  imposed  on  sheriffs 

13  are  extended  to  such  commissioner, 

14  In  all  cases  heretofore,  now  or  hereafter  pending  in  the 

15  courts  of  this  State,  in  the  event  of  the  death,  absence  from 

16  the  State,  other  disability  or  disqualification  of  the  commis- 

17  sioner  appointed  to  sell  encumbered  property  under  the  fore- 

18  going  provisions  of  this  section,  the  court  may,  upon  the  hap- 

19  pening  of  either  the  death,  absence  from  the  State,  other  dis- 

20  ability   or   disqualification   of   the   commissioner,   appoint   an 

21  elisor  to  perform  the  duties  of  such  commissioner  which  are 

22  then  to  be  performed  in  such  action.  The  elisor  so  appointed 

23  shall  give  the  undertaking,   and  take  the  oath  hereinbefore 

24  provided  to  be  given  and  taken  by  a  commissioner,  before  en- 

25  tering  upon  the  discharge  of  his  duties,  and  shall  thereafter 

26  perform  all  duties  left  unperformed  by  the  commissioner  whom 

27  he  is  appointed  to  succeed,  with  lilce  effect  as  if  such  duties  had 

28  been  performed  by  the  commissioner. 

29  If  the  land  mortgaged  consists  of  a  single  parcel,  or  two  or 

30  more  contiguous  parcels,  situated  in  two  or  more  counties,  the 

31  court  may,  in  its  judgment,  direct  the  whole  thereof  to  be  sold 

32  in  one  of  such  counties  by  the  sheriff,  commissioner  or  elisor,  as 

33  the  case  may  be,  and  upon  such  proceedings,  and  with  like 

34  effect,  as  if  the  whole  of  the  property  were  situated  in  that 

35  county. 

36  Sec.  27.     Section  1973a  of  the  Code  of  Civil  Procedure  is 

37  repealed. 

38  1973a.     irr  A  contract  te  seH  ©^  a  eaie  ©I  awy  goods  or  choscii 

39  m  action  ef  the  value  el  4ve  hundred  dollars  e?  upward  eh  a  11 

40  ftet  be  enforceable  hy  action  unlesa  44*e  buyer  ohall  accept  }wh4 

41  ei  the  goods  e¥  choses  m  action  se  contracted  te  be  seW-  ev-  sold. 

42  ft«^  actually  receive  the  same,  ev^  gi^^  something  i»  earnest  te 

43  bind  the  contract,  e*^  m  part  payment,  ev-  unless  some  «ete  e^ 

44  memorandum  m  writing  el  the  contract  ©I  saie  he  signed  by 

45  the  party  te  fee  charged,  ©?  his  agent  m  that  behalf. 

^Q  ^^       i  lit?    wl'JTlrllUXlPl   \TT  Xitm    ni!;"Cl\!/Tt    XtTTTTTj     ^^    ^      ^       '      OllvTIi    TTTTiTTTTTTtTJ 

47  ei>  Htt+e7  notwitlistiniding  thrtt  the  goods  «wfr  he  intended  te  fee 

<^Q  rTtrrTTrtrTtrtT  trt   ntTTrn?   zx i "  ii i  "   ttttttt   trr   Ttitiy   ttttt   trr    i ttt    TTTrnr   ttt   otttttt 

49  contract  ©i"  sale  fee  actually  made,  procured,  ©i>  provided;  ©f  tit 

50  ©f  ready  l©i»  delivery,  w  f^ome  oet  may  fee  requisite  f©i»  the 

51  making  ©p  completing  thereof,  ©f  rendering  the  same  tit  I©** 

52  delivery ;  fewfe  41  the  goods  B:¥e  te  fee  manufactured  fey  the  Bcllcr 
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1  GspGcially  ^e¥  tfee  buyer  a»4  a^e  eet  suitable  ie¥-  sale  te  others 

2  ifi  #te  ordinary  course  el  tfee  seller's  business,  tfee  provisions  ei 

3  4-1^  -I  ft    f/A/^-t-T  y-v-fc-i     i~iVi  ft  I  I     trs  /~\.4-     rt  ■»r\f\\-TT 

4  ^  There  is  €»  acceptance  el  goods  within  the  meaning  el 

5  this  section  when  the  buyer,  either  before  e^  after  delivery  el 

6  the  goods,  expresses  fey  words  e*  conduct  his  assent  te  becom- 

8  Sec.  28.     Section  2404  of  the  Corporations  Code  is  amended 

9  to  read : 

10  2404.     Subject  to  Sections  1300  to  1303,  inclusive,  relative 

11  to  shareholders'  subscription  liability,  and  to  Sections  2178, 

12  2179,  aad  2704,  relative  to  transfer  of  shares  subject  to  lien, 

13  no  restriction  of  the  right  to  transfer  shares  stated  in  the 

14  articles  or  bylaws,  no  power  of  assessment,  and  no  lien  on 

15  shares  for  assessments  or  for  the  unpaid  subscription  price  or 

16  other  lien  in  favor  of  the  corporation,  is  effective  against  a 

17  transferee  of  the  shares  unless  stated  on  the  face  of  the  cer- 

18  tificate. 

19  Sec.  29.     Article  2  (commencing  at  Section  2450)  of  Chap- 

20  ter  2  of  Part  5  of  Division  1  of  Title  1  and  Division  5  (com- 

21  mencing  at  Section  30000)  of  Title  4  of  the  Corporations  Code 

22  are  repealed. 

23  Sec.  30.     Section  950  of  the  Financial  Code  is  repealed. 

24  ^^    il  a  eheek  e*  ethe^  iestrumeat  payable  es  demand, 

25  drawn  fey  a  depositor  eft  a  bank,  ethes'  tfeas  a  certified  check,  is 

26  presented  ie^  payment  more  tha»  sis  months  from  its  date, 

27  8«eh  bank  may  refuse  payment  thereof  unless  expressly  i»- 

28  structed  fey  the  drawee  e*'  makc¥  te  pay  itr  Such  bank  shall 

29  incur  fto  liability  fey  refusing  paymeat  el  the  check  e^  other 

OO  Tn  QTT*n  TVl  r^Vl  4"     Cir^    -r-v  ^-^i-\^i/^^■^->4-/-\^^-] 

31  Sec.  31.     Article  3  (commencing  at  Section  990)  and  Arti- 

32  cle  4  (commencing  at  Section  1010)  of  Chapter  8  of  Division 

33  1  of  the  Financial  Code  are  repealed. 

34  Sec.  32.     Section  28  of  the  Vehicle   Code  is  amended  to 

35  read : 

36  28.     "Whenever  possession  is  taken  of  any  vehicle  by  or  on 

37  behalf  of  any  legal  owner  thereof  under  the  terms  of  a  mort- 

38  gage,-  conditional:  saie  security  agreement  or  lease  agreement, 

39  the  person  taking  possession  shall,  within  24  hours  thereafter, 

40  notify  the  city  police  department  where  such  taking  of  posses- 

41  sion  occurred,  if  within  an  incorporated  city,  or  the  sheriff's 

42  department  of  the  county  where  such  taking  of  possession  oc- 

43  curred,  if  outside  an  incorporated  city. 

44  Sec.  33.     Section  370  of  the  Vehicle  Code  is  amended  to 

45  read : 

46  370.     A  "legal  owner"  is  a  person  holding  the  legal  #fele  te 

47  a  vehicle  under  a  conditional  sale  contract,  the  mortgagee  el  a 

48  vehicle  a  security  interest  in  a  vehicle  which  is  su'bject  to  the 

49  provisions  of  Division  5  (commencing  at  Section  11101)  of  the 

50  Civil  Code ,  or  the  lessor  of  a  vehicle  to  the  State  or  to  any 

51  county,   city,   district,   or  political  subdivision  of  the   State, 

52  under  a  lease,  lease-sale,  or  rental-purchase  agreement  which 
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1  grants  possession  of  the  vehicle  to  the  lessee  for  a  period  of  30 

2  consecutive  daj-s  or  more. 

3  Sec.  34.     Section  460  of  the  Vehicle  Code  is  amended  to 

4  read : 

5  460.     An  "owner"  is  a  per.son  haviiifj-  all  the  incidents  of 

6  ownersliip,  incliiding:  the  legal  title  of  a  vehicle  whether  or  not 

7  such  person  lends,  rents,  or  plcdgoH  creates  a  security  interest 

8  in  the  vehicle;  the  person  entitled  to  the  possession  of  a  vehicle 

9  as  the  purchaser  under  a  conditional  Ha4e  contract ;  the  mort- 

10  gagor  e^  a  vehicle  security  agreement  ;  or  the  State,  or  any 

11  county,   city,   district,   or   political  subdivision  of  the   State, 

12  when  entitled  to  the  possession  and  use  of  a  vehicle  under  a 

13  lease,  lease-sale,  or  rental-purchase  agreement  for  a  period  of 

14  30  consecutive  days  or  more. 

15  Sec.  35.     Section  4157  of  the  Vehicle  Code  is  amended  to 

16  read: 

17  4157.     In  the  absence  of  the  regularly  required  supporting 

18  evidence  of  ownership  upon  application  for  registration  or 

19  transfer  of  a  veliicle,  the  department  may  accept  an  undertak- 

20  ing  or  bond  which  shall  be  conditioned  to  protect  the  depart- 

21  ment  and  all  officers  and  employees  thereof  and  any  subsequent 

22  purchaser  of  the  vehicle,  any  person  acquiring  a  lien  or  sccu- 

23  riiy  interest  tliereon,  or  the  successor  in  interest  of  such  pur- 

24  chaser  or  person  against  any  loss  or  damage  on  account  of  any 

25  defect  in  or  undisclosed  claim  upon  the  right,  title,  and  interest 

26  of  the  applicant  or  other  person  in  and  to  the  vehicle. 

27  Sec.  36.     Section  5601  of  the  Vehicle  Code  is  amended  to 

28  read : 

29  5601.     Section  5600  does  not  a])ply  to  involuntary  transfers, 

30  as  upon  rcposscHijion  1^  »  vendor  under  a  conditional  contract 

31  el  Ha4e  the  taking  of  possession  by  a  secured  party  under  a 

32  security  agreement ,  or  to  transfers  involving  chattel  mortgage 

33  lieuB  the  creation  of  security  interests  subject  to  Chapter  3, 

34  commencing  at  Section  6300. 

35  Sec.  37.     Section  5604  of  the  Veliicle  Code  is  amended  to 

36  read : 

37  5604.     Every  dealer  who,  u])on  transferring  by  sale,  lease, 

38  or  otherwise,  any  new  or  used  vehicle  of  a  type  subject  to  regis- 

39  tration,  requires  the  transferee  to  insure  the  vehcle,  and  every 

40  lending  agency  whicli,  as  the  holder  of  any  security  interest  in 

41  any  such  vehicle,   requires  its  obligor  to  insure  the  vehicle, 

42  shall,  if  tlie  re(juired  insurance  ])olicy  is  obtained  by  the  dealer 

43  or  lending  agency  and  the  policy  does  not  insure  the  transferee 

44  or  obligor  against  damages  resulting  from  the  ownership  or  op- 

45  eration  of  the  vehicle  arising  by  reason  of  personal  injury  to  or 

46  the  death  of  any  person,  or  from  injury  to  property,  notify  the 

47  transferee  or  obligor  of  such  fact    in   wiiting  on  a  document 

48  other  than  the  insurance  policy,  but  tiie  notice  need  not  be 

49  given   if  the  insurance  is  obtained  by   the  dealer  or  lending 

50  agency  because  of  the  failure  or  refusal  of  the  transferee  or 

51  obligor  to  furnish  insurance  or  to  renew  insurance  in  accord- 
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1  ance  with  the  terms  of  the  contraet  ©^  eaie^  cncumbranGC,  ©¥ 

2  other  loan  security  agreement. 

3  Sec.  38.     Section  5905  of  the  Vehicle  Code  is  amended  to 

4  read: 

5  5905.     When  a  chattel  mortgage  w  conditional  sale  contract 

6  dcQcribing  security  iyiterest  upon  a  registered  vehicle  is  satis- 

7  fied,  canceled,  or  released  by  the  parties  thereto  duly  registered 

8  as  owner  and  legal  owner  respectively  and  thereafter  within  a 

9  period  of  10  days  a  new  chattel  mortgage  encumbering  security 

10  agreement  covering  the  vehicle  is  executed  between  the  same 

11  parties,  no  application  for  transfer  of  registration  by  reason 

12  thereof  shall  be  made  and  no  new  certificate  of  ownership  or 

13  registration  card  shall  be  issued,  and  all  provisions  of  this  code 

14  relating  to  transfers  of  any  title  or  interest  in  a  vehicle  and  the 

15  registration  of  the  transfers  shall  be  deemed  to  have  been  fully 

16  complied   with ,   and    the    new   security    agreement   shall    he 

17  deemed  perfected  at  the  time  the  new  security  agreement  is 

18  executed . 

19  Sec.  39.     Section  5907  of  the  Vehicle  Code  is  amended  to 

20  read : 

21  5907.     ¥h«  transfrcc  ©#  A  secured  party  who  holds  a  secu- 

22  rity  interest  in  a  registered  vehicle  pursuant  te  a;  trust  receipt 

23  transaction,  as  defined  in  the  Uniform  Trust  Rccoipts  Law, 

24  commencing  a*  Section  3012  which  constitutes  inventory  as 

25  defined  in  Division  5  (commencing  'at  Section  11101)  of  the 

26  Civil  Code,  who  has  possession  of  the  certificate  of  ownership 

27  issued  for  such  vehicle,  if  the  certificate  of  ownership  has  been 

28  issued,  need  not  make  application  for  a  transfer  of  registration 

29  and  the  Uniform  Trust  Bicceipts  Law  Division  5  of  the  Civil 

30  Code  shall  exclusively  control  the  validity  and  perfection  of 

31  the  transferee's  such  security  interest. 

32  Sec.  40.     Section  5908  of  the  Vehicle  Code  is  amended  to 

33  read : 

34  5908.     The  transferee  of  a  security  interest  in  the  interest 

35  of  a  legal  owner  of  a  registered  vehicle  need  not  make  applica- 

36  tion  for  a  transfer  of  registration  when  the  security  interest 

37  arises  from  a  pledge  el  a  conditional  sale  contract,  transfer  of 

38  a  security  agreement  or  a  lease  agreement  -  e?  chattel  mortgage 

39  by  the  legal  owner  to  the  transferee  to  secure  payment  or  per- 

40  formance  of  an  obligation  .  Division  5  (commencing  at  Section 

41  11101)  of  the  Civil  Code  shall  exclusively  control  the  validity 

42  and  perfection  of  such  a  security  interest. 

43  Sec.  41.     Section  6300  of  the  Vehicle  Code  is  amended  to 

44  read : 

45  6300.     (a)  Ne  chattel  mortgage  en-  Except  as  provided  in 

46  Sections  5905,  5907  and  5908,  no  security  interest  in  any  vehicle 

47  registered  under  this  code,  irrespective  of  whether  such  regis- 

48  tration  was  effected  prior  or  subsequent  to  the  execution  ef 

49  such  mortgage  is  valid  as  against  creditors  e^  subsequent  pur- 

50  chasers  ea^  encumbrancers  until  the  mortgagee  creation  of  such 

51  security  interest  is  perfected  as  against  any  person  until  the 

52  secured  party  or  his  successor  or  assignee  has  deposited  with 
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1  the  department,  at  its  office  in  Sacramento,  or  at  any  other 

2  office  as  may  be  designated  by  the  director,  a  properly  endorsed 

3  certificate  of  ownership  to  the  vehicle  subject  to  the  mortgage 

4  showing  the  chattel  mortgagee  security  mterest  showing  the 

5  secured  party  as  legal  owner  if  the  vehicle  is  then  registered 

6  under  this  code,  or,  if  the  vehicle  is  not  so  registered,  an  appli- 

7  cation  in  usual  form  for  an  original  registration,  together  with 

8  an  application  for  registration  of  the  chattel  mortgagee  secured 

9  2^o^^y  as  legal  owner,  and  upon  payment  of  the  fees  as  provided 

10  in  this  code. 

11  (b)  Deposit  of  a  certificate  within  30  days  after  the  date  of 

12  a  mortgage  security  agreement  shall  be  deemed  a  deposit  within 

13  a  reasonable  time. 

14  Sec.  42.     Section  6301  of  the  Vehicle  Code  is  amended  to 

15  read : 

16  6301.     When  the  chattel  mortgagee  secured  party  ,  his  suc- 

17  cesser  or  assignee,  has  deposited  with  the  department  a  prop- 

18  erly  endorsed  certificate  of  ownership  showing  the  mortgagee 

19  secured  party  as  legal  owner  or  an  application  in  usual  form 

20  for  an  original  registration,  together  with  an  application  for 

21  registration  of  the  chattel  mei4gagce  secured  party  as  legal 

22  owner,  the  deposit  constitutes  constructive  notice  ef  the  mort- 

23  gage    %e    creditors    a?^    8ub:jcquont    purchasors    a«d    encum- 

24  brancors  perfection  of  the  security  interest  and  the  rights  of 

25  all  persons  in  the  vehicle  shall  he  subject  to  the  provisions  of 

26  Division  5  (commencing  at  Section  11101)  of  the  Civil  Code  , 

27  but  the  mortgaged  vehicle  subject  to  the  security  interest  shall 

28  be  subject  to  a  lien  for  services  and  materials  as  provided  in 

29  Chapter  6.5  of  Title  14  of  Part  4  of  Division  3  of  the  Civil 

30  Code,  commencing  at  Section  3068. 

31  Sec.  43.     Section  6302  of  the  Vehicle  Code  is  amended  to 

32  read : 

33  6302.     Upon  the  deposit  of  an  application  for  registration 

34  of  a  chattel  mortgagee  secured  party  as  legal  owner  and  upon 

35  the  payment  of  the  fees  as  provided  in  this  code,  the  depart- 

36  ment  shall  register  the  mortgagee  secured  party  ,  his  successor 

37  or  assignee  as  legal  owner  in  the  manner  provided  for  the  regis- 

38  tration  of  motor  vehicles  under  the  provisions  of  this  part. 

39  Sec.  44.     Section  6303  of  the  Vehicle  Code  is  amended  to 

40  read : 

41  6303.     Except  as  provided  in  Sections  5905,  5907  and  5908, 

42  the  method  provided  in  this  part  for  giving  constructive  notice 

43  e#  ft  ehattol  woHtgftge  ew  ft  vohiclo  registered  under  thk  eetle 

44  in  exclusive,  44te  exeoutiun  e4  4-he  clinttel  mortgage  need  «et  he 

45  acknowledged  ev  proved  ft«4  certified.  ft«4  fmy-  such  cliattel 

46  mortgage  is  expected  from  the  provisions  of  Sections  2^)57, 

47  g950a,  2965  ft»d  2966  perfecting  a  security  interest  on  a  vehicle 

48  registered  under  this  code  is  exclusive ,  hut  the  effect  of  such 

49  perfection,  and  the  creation,  attachment,  priority  and  validity 

50  of  such  security  interests  shall  he  governed  hy  Division  5  (corn- 
el mencing  at  Section  11101)  of  the  Civil  Code. 
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CHAPTER   aV 

OPINION  OF  THE  ATTORNEY  GENERAL 

The  following  correspondence  sets  forth  the  views  of  the  Attorney 
General  of  California  on  this  subject: 

State  of  California,  Office  of  the  Attorney  General 

Department  of  Justice 
San  Francisco  2,  December  7,  1960 
Mr.  John  A.  Bohn,  Counsel 
Senate  Judiciary  Committee 

640  First  Street,  Benicia,  California 

Dear  Mr.  Bohn  :  Attached  are  the  views  of  the  Attorney  General 
with  regard  to  the  proposed  Uniform  Commercial  Code  as  it  appears 
in  Senate  Preprint  Bill  No.  1. 

The  views  expressed  accord  with  those  of  the  Division  of  Corporations 
with  whom  we  coordinated  closely  in  preparing  these  recommendations. 

The  Department  of  Banking  has  taken  the  proposed  code  under  ad- 
visement, but  does  not  wish  to  take  any  position  with  respect  to  the 
merits  of  the  code  at  this  time.  Such  modificaions  as  the  Department 
of  Banking  may,  at  a  later  time,  wish  to  suggest  should  be  solicited  by 
direct  communication  with  that  agency. 

We  view  the  Commercial  Code  as  treating  largely  with  non-regula- 
tory law.  We  do  not  feel  that  it  is  properly  our  province  to  express 
an  opinion  on  those  provisions  of  the  code  which  do  not  have  a  direct 
and  immediate  effect  on  the  continued  smooth  and  efficient  enforcement 
of  the  public  law  which,  of  course,  is  the  primary  concern  of  this  office. 

Very  truly  yours, 

Stanley  Mosk 
Attorney  General 

By  Herbert  E.  Wenig 
Assistant  Attorney  General 


COMMENTS  OF  THE  ATTORNEY  GENERAL 

WITH  RESPECT  TO  THE  PROPOSED 

UNIFORM  COMMERCIAL  CODE 

(Senate  Preprint  Bill  No.  1) 
December  7,  1960 
I.  Chapter  7.     Section  11105. 

The  wording  of  this  section  as  it  appears  in  Senate  Preprint  Bill 
No.  1  is  satisfactory  with  this  office.  The  previous  provisions  of  section 
1-105(4)   of  the  1952  Official  Draft  were  unsatisfactory  in  so  far  as 
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they  provided  that  the  validity  of  a  corporate  security  would  be  gov- 
erned exclusively  bj'  the  law  of  the  jurisdiction  of  incorporation. 

2.  Chapier  8.     Investment  Securities.  Section  18W6. 

This  section  has  apparently  been  omitted  from  the  preprint  bill. 
While  this  office  expresses  no  opinion  as  to  which  confliet-of-laws  rule 
ought  properly  to  be  adopted  in  the  section,  it  is  our  view  that  what- 
ever rule  is  adopted  should  be  accompanied  by  the  proviso  that  the 
law  of  the  jurisdiction  of  incorporation  is  to  determine  the  validity 
of  a  security  onh^  if  the  security  is  not  void  under  section  26100  of  the 
Corporation  Code,  or  section  825  of  the  Public  Utilities  Code,  or  section 
831  of  the  Insurance  Code. 

3.  Chapter  8.     Section  18202(2)(a). 

This  office  strongly  favors  the  addition  of  the  following  sentence  to 
section  18202(2)  (a)  : 

"The  provisions  of  this  subparagraph  (a)  shall  not  be  con- 
strued to  validate  a  security  which  is  void  under  the  provisions 
of  section  26100  of  the  Corporation  Code,  or  section  825  of  the 
Public  Utilities  Code  or  section  831  of  the  Insurance  Code." 

It  is  our  view  that  this  amendment  should  be  made  regardless  of 
the  decision  with  respect  to  amendment  of  the  repealer  section  described 
below  at  item  7. 

4.  Chapter  8.     Section  18203(1). 

This  section  provides,  in  effect,  that  a  purchaser  is  charged  with 
notice  of  any  defect  in  the  issue  of  a  security  resulting  from  an  ex- 
change for  an  outstanding  security.  Under  existing  law  a  "defect" 
arising  by  virtue  of  an  absence  of  a  permit  for  such  issuance  gives  the 
security  purchaser  a  right  to  rescind.  To  avoid  depriving  such  a  pur- 
chaser of  this  right  to  rescind,  the  words  "except  violation  of  the 
Corporate  Securities  Law"  should  be  added  at  the  end  of  paragraph 
(1)  of  section  18203. 

5.  Chapter  8.      Section  18301(2). 

Paragraph  (2)  of  section  18301  may  also  operate  to  deprive  a 
purchaser  of  his  right  to  rescind  under  present  law,  and  the  entire 
paragraph  should  be  stricken  or  expressly  modified  so  as  to  maintain 
the  Corporate  Securities  Law  in  full  effect. 

6.  Chapter  8.      Section    18317(1). 

Under  the  provisions  of  the  Corporate  Securities  Law,  securities  on 
issue  are  sometimes  required  to  be  held  with  an  escrow  holder  subject  to 
the  further  order  of  the  Commissioner  of  Corporations.  In  order  to 
provide  a  method  for  the  levy  of  an  attachment  on  securities  held  in 
such  an  escrow  without  reducing  the  effectiveness  of  the  condition, 
the  following  language  sliould  be  inserted  after  the  word  "levy"  in 
line  12  (p.  120  Senate  Preprint  Bill  1)  :  "or  the  attachment  or  levy  is 
served  on  an  escrow  holder  approved  by  the  Commissioner  of  Corpora- 
tions holding  said  securitv. " 
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7.  Chapter   10.     Effective  Date  and  Repealer.     Section    T 10104. 

This  office  favors  the   addition  of  a  second  paragraph  to   section 
110104  reading  substantially  as  follows : 

"The  chapter  on  general  provisions  (Chapter  1)  and  the  chap- 
ter on  investment  securities  (Chapter  8)  do  not  repeal  or  modify 
any  part  or  parts  of  the  Corporate  Securities  Law  (Corporations 
Code  §§  25000-26104),  or  the  Public  Utilities  Code,  or  the  Insur- 
ance Code.  In  the  event  of  a  conflict  between  the  provisions  of 
Chapter  1  or  Chapter  8  and  the  provisions  of  the  laws  last  men- 
tioned, the  latter  provisions  govern." 


CHAPTER  V 

ANALYSIS  AND  INTERIM  REPORT  OF  THE 
STATE  BAR  OF  CALIFORNIA 

The  followiug  extensive  comments  were  furnished  by  the  State  Bar 
as  a  public  service,  and  the  Senate  Fact  Finding  Committee  on  Judi- 
ciary desires  to  express  its  appreciation  and  commendation  to  the 
members  of  the  State  Bar  Committee  on  the  Uniform  Commercial  Code 
who  gave  so  unstintingly  of  their  time  and  talents. 

THE  STATE  BAR  OF  CALIFORNIA 

INTERIM  REPORT  OF  THE  COMMITTEE 

ON  COMMERCIAL  CODE  ON  THE 

UNIFORM  COMMERCIAL  CODE 

(Senate  Preprint  Bill  No.  1) 

NOTE] — This  interim  report  of  the  Committee  on  Commercial  Code  has  been 
filed  with  the  Board  of  Governors  of  the  State  Bar  and  is  presently  being  considered 
by  it.  The  Board  has  authorized  its  release  at  this  time.  The  report  has  not  been 
approved  or  disapproved  by  the  Board.  The  statements,  conclusions  and  recommen- 
dations therein  are  those  of  the  Comniiltee  on  Commercial  Code  and  do  not  neces- 
sarily reflect  the  views  of  the  Board  of  Governors. 

November  28,  1960 

Board  of  Governors 

The  State  Bar  of  California 
601  McAllister  Street 
San  Francisco  2,  California 

Gentlemen:  It  is  a  pleasure  to  submit  herewith  the  interim  report 
of  the  Commercial  Code  Committee  of  The  State  Bar  of  California. 
Pursuant  to  resolution  of  your  Honorable  Board,  said  committee  was 
instructed  to  consider  developments  in  and  legislation  concerning  the 
Uniform  Commercial  Code. 

The  first  of  this  year  the  California  Commission  on  Uniform  State 
Laws  determined  to  sponsor  the  Uniform  Commercial  Code  for  adop- 
tion at  the  next  session  of  the  legislature  beginning  in  1961.  The  Judi- 
ciary Committee  of  the  State  Senate  began  consideration  of  the  code 
in  the  spring  of  this  year.  It  appointed  a  subcommittee  under  the 
chairmanship  of  Senator  Farr  to  consider  the  code  for  adoption  in 
California.  Said  subcommittee  held  a  meeting  in  Monterey  in  June 
of  this  year  which  was  attended  by  Goscoe  Farley,  Esq.,  Legislative 
Representative  of  the  State  Bar,  and  the  chairman  of  your  committee. 
At  said  meeting  the  State  Bar  was  requested  to  inform  said  subcom- 
mittee in  writing,  on  or  before  November  15,  1960,  of  its  views  on  tbe 
Uniform  Commercial  Code  and  whether  it  would  approve  and  support 
.stiid  code  for  adoption  in  California. 
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The  President  of  The  State  Bar  of  California,  at  the  suggestion  of 
the  chairman  of  your  committee,  on  July  1,  1960,  wrote  a  letter  to  all 
local  har  associations  throughout  the  state  informing  them  that  the 
Uniform  Commercial  Code  would  be  introduced  at  the  next  session  of 
the  legislature  and  urging  each  of  said  associations  to  alert  its  mem- 
bers to  the  importance  of  the  proposed  legislation  and  suggested  that 
they  follow  its  progress  and  the  work  of  this  committee.  An  article 
appeared  in  the  State  Bar  Reports  for  July  of  1960  also  calling  atten- 
tion to  the  Uniform  Commercial  Code  and  the  fact  that  it  was  going 
to  be  introduced  at  the  next  session  of  the  legislature. 

Your  committee  in  July  of  this  year  began  an  intensive  study  of 
the  code  with  the  objective  of  reporting  its  findings  and  conclusions 
to  your  Honorable  Board  at  its  November  meeting  this  year.  Said  com- 
mittee consists  of  34  members  and  11  young  lawyers  who  acted  as  sec- 
retary-researchers. The  committee  is  divided  into  two  sections,  one  in 
the  Southern  part  of  the  state  and  the  other  in  the  Northern  part  of 
the  state.  The  Southern  section  was  divided  into  four  subcommittees, 
each  of  which  was  to  study  one  article  of  the  code.  The  articles  studied 
by  said  section  are  the  following  articles: 

Article  2 — Sales. 

Article  6 — Bulk  Transfers. 

Article  7— Warehouse  Receipts,  Bills  of  Lading  and  other 
Documents  of  Title. 

Article  9 — Security  Transactions;  Sales  of  Accounts,  Contract 
Rights  and  Chattel  Paper. 

The  Northern  section  was  divided  into  four  subcommittees,  three  of 
said  subcommittees  were  each  to  study  one  article  of  the  code  and  the 
fourth  subcommittee  was  to  study  two  articles.  The  articles  studied  by 
the  Northern  section  are  as  follows : 

Article  1 — General  Provisions. 

Article  3 — Commercial  Paper. 

Article  4 — Bank  Deposits  and  Collections. 

Article  5 — Letters  of  Credit. 

Article  8 — -Investment  Securities. 

At  the  request  of  the  editorial  staff  of  the  State  Bar  Journal,  the 
committee  prepared  an  article  briefly  stating  the  scope  and  general 
provisions  of  the  Uniform  Commercial  Code.  Each  subcommittee  pre- 
pared a  brief  synopsis  of  the  article  or  articles  of  the  code  it  was  study- 
ing and  they  are  all  incorporated  in  said  article  which  will  appear  in 
the  October  issue  of  the  Journal  under  the  heading  "Uniform  Com- 
mercial Code — Should  California  adopt  it?" 

The  California  Commission  on  Uniform  State  Laws  had  the  Legis- 
lative Counsel  prepare  California  annotations  to  the  code  which  were 
published  in  pamphlet  form  in  May  of  1960.  Said  annotations  were  of 
great  help  to  the  committee  and  will  be  of  assistance  to  anyone  desiring 
to  compare  California  law  with  said  code. 

The  Legislative  Counsel,  at  the  request  of  Senator  Farr,  prepared 
a  preprint  of  a  bill  to  present  to  the  next  session  of  the  Legislature 
for  the  adoption  of  the  1958  official  text  of  the  Uniform  Commercial 
Code  in  California.  The  bill  also  contains  provisions  that  amend  or 
repeal  certain  California  laws  which  in  the  opinion  of  the  Legislative 


318  SEXATE  FACT  FINDIXG   COMMITTEE  OX   JUDICIARY 

Counsel  would  be  necessitated  by  the  adoption  of  said  code.  The  bill  is 
known  as  "Senate  Preprint  Bill  Xo.  1"  which  was  made  available  to 
your  committee  the  first  part  of  September.  Said  Code  contains  a 
number  of  alternative  provisions.  The  California  Commission  on  Uni- 
form Laws,  presumably  at  the  suggestion  of  Senator  Farr,  informed 
the  Legislative  Counsel  which  of  said  alternative  provisions  were  to 
be  inserted  in  the  bill.  To  determine  what  other  alternative  provisions 
are  available  under  the  code,  the  1958  Official  Text  must  be  examined. 
All  references  to  code  in  the  report  of  the  committee  refer  to  the  sec- 
tion numbers  used  in  said  bill. 

The  subcommittees  of  your  committee  held  frequent  meetings  and 
each  prepared  a  report  on  the  particular  article  or  articles  it  was 
studying.  The  report  of  each  subcommittee  was  submitted  to  the  whole 
section  of  which  it  was  a  part  for  study  and  review,  after  which  they 
were  likewise  submitted  for  study  and  review  by  the  other  section.  The 
chairman  of  each  subcommittee  or  one  of  its  members  presented  in 
person  the  report  of  his  subcommittee  to  both  sections.  The  report  of 
each  subcommittee  has  been  drafted  and  redrafted  a  number  of  times 
to  reflect  the  views  of  both  sections.  The  report  of  each  subcommittee 
is,  therefore,  in  reality  the  report  of  the  whole  committee. 

The  task  assigned  to  your  committee  was  enormous  and  at  times 
seemed  impossible  of  accomplishment  within  the  time  allowed.  The 
work  that  has  been  done  on  the  code  in  other  states  was  of  great  assist- 
ance. The  report  of  the  committee  has  been  made  possible  only  by  a 
tremendous  amount  of  work  and  effort  on  the  part  of  each  member.  In 
view  of  the  limited  time  available  to  the  committee  in  which  to  study 
the  code,  said  report  must  be  considered  a  preliminary  report.  If  your 
Honorable  Board  approves  said  report  and  said  code  is  presented  to 
the  Legislature  for  adoption,  we  shall  be  happy  to  make  such  addi- 
tional study  of  the  code  as  you  may  deem  advisable. 

Yours  very  truly, 

Leonard  A.  Diether 

Chairman  General  Committee 

Maurice  D.  L.  Fuller 

Vice  Chairman  General  Committee 


To  the  Board  of  Governors 
of  the  State  Bar  of  California: 

re :  Interim  Report  of  the  State  Bar  Committee  on 
Commercial  Code 

The  1958  Official  Text  of  the  Uniform  Commercial  Code  prepared 
jointly  by  the  National  Conference  of  Commissioners  on  Uniform  State 
Laws  and  The  American  Law  Institute,  has  been  considered  by  the 
Commercial  Code  Committee  of  the  State  Bar  for  adoption  in  Cali- 
fornia. The  code  covers  practically  all  phases  of  commercial  law  relating 
to  personal  property.  It  consists  of  nine  separate  articles  each  of  which 
covers  a  separate  .segment  of  commercial  law.  To  a  large  degree  the  code 
continues  the  law  as  it  is  today  but  it  makes  changes  in  substance  in 
each  of  the  many  areas  it  covers.  It  clarifies  ambiguities,  fills  gaps  left 
by  existing  statutes,  and  makes  changes  to  meet  changing  commerce 
and  business  practices.  Where  a  majority  and  minority  rule  prevails 
on  some  particular  point  of  commercial  law  throughout  the  country,  the 
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code  establishes  the  rule  which  the  draftsmen  of  the  code  thought  would 
be  the  best  to  follow.  If  adopted  in  California,  it  would  replace  the 
following  uniform  laws  which  have  previously  been  adopted  in  Cali- 
fornia : 

Uniform  Sales  Act,  adopted  in  1931. 
Uniform  Negotiable  Instruments  Law,  adopted  in  1917. 
Uniform  Warehouse  Receipts  Act,  adopted  in  1909. 
Uniform  Bills  of  Lading  Act,  adopted  in  1915. 
Uniform  Stock  Transfer  Act,  adopted  in  1931. 
Uniform  Trust  Receipts  Act,  adopted  in  1935. 

Uniform  Act  for  Simplification  of  Fiduciary  Security  Transfers, 
adopted  in  1959. 

Each  of  said  Uniform  Acts  is  a  piecemeal  codification  of  a  segment  of 
the  commercial  law.  No  attempt  was  made  in  said  acts,  however,  to 
achieve  uniformity  among  the  various  segments.  The  draftsmen  of  the 
Uniform  Commercial  Code  have  made  a  decided  effort  to  achieve  such 
result, 

BRIEF  HISTORY  OF  THE  UNIFORM  COMMERCIAL  CODE 

Most  of  the  Uniform  Acts  dealing  with  commercial  law  were  drafted 
many  years  ago.  Business  and  commercial  groups  before  World  War  II 
expressed  the  need  for  the  re-examination  of  said  acts  to  meet  con- 
flicting views  among  the  courts,  changed  conditions,  and  to  codify  the 
commercial  law  not  previously  covered.  In  response  to  this  indication 
of  the  inadequacies  of  the  Uniform  Acts,  the  National  Conference  of 
Commissioners  on  Uniform  State  Law  and  The  American  Law  Institute 
jointly  undertook  the  preparation  of  a  uniform  commercial  code.  The 
work  was  started  in  1940.  The  draftsmen  were  lawyers  actively  en- 
gaged in  commercial  practice,  judges  and  legal  scholars,  all  of  eminent 
standing  and  ability.  The  code  has  gone  through  many  drafts,  the  first 
of  which  was  released  in  1949.  As  each  draft  was  released  it  was  criti- 
cized and  commented  on  by  various  commissions  and  special  committees 
appointed  in  a  number  of  states  to  review  and  study  the  same.  The 
draft  released  in  1952  was  approved  by  the  American  Bar  Association 
in  that  year.  The  New  York  Law  Revision  Committee  did  the  most 
intensive  work  on  the  code  which  was  completed  in  1956.  Pennsylvania 
adopted  the  code  effective  July  1st,  1954.  As  a  result  of  the  criticism 
and  suggestions  made  by  the  New  York  Law  Revision  Commission  and 
suggestions  growing  out  of  the  experience  with  the  code  in  Pennsyl- 
vania, comprehensive  changes  were  made  in  the  code  and  it  was  finally 
published  and  known  as  the  1958  Official  Text.  Pennsylvania  subse- 
quently adopted  the  1958  Official  Text  with  minor  amendments.  The 
code  has  been  adopted  in  five  other  states,  all  with  minor  amendments. 
They  are  Massachusetts,  effective  October  1st,  1958 ;  Kentucky,  effective 
July  1st,  1960 ;  New  Hampshire,  effective  July  1st,  1961 ;  Connecticut, 
effective  October  1st,  1961,  and  Rhode  Island,  effective  January  2,  1962. 
The  bar  and  commercial  associations  of  both  Pennsylvania  and  Mas- 
sachusetts have  expressed  complete  satisfaction  with  the  code.  There 
has  been  no  adverse  effect  in  either  state  so  far  as  we  are  aware. 

We  are  informed  that  the  code  will  be  considered  for  adoption  in 
1961  by  the  following  state :  Oregon,  Washington,  Maine,  New  Jersey, 
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Ohio,  Illinois,  Wisconsin,  Arkansas,  Oklahoma  and  Wyoming.  New 
York  is  still  studying  the  code  and  we  are  informed  that  adoption  is 
not  contemplated  in  1961. 

SUAAAAARY  OF  CONCLUSIONS 

The  committee  recommends  that  your  Honorable  Board  approve  and 
support  the  adoption  of  the  1958  Official  Text  of  the  Uniform  Com- 
mercial Code  if  the  same  is  amended  substantially  as  suggested  in  the 
separate  report  on  each  Article  attached  hereto  and  if  the  present  Cali- 
fornia Law  is  amended  or  repealed  as  suggested  in  said  reports.  Where 
it  is  suggested  that  the  code  be  amended  and  the  exact  language  of  the 
proposed  amendment  is  stated,  we  recognize  that  different  wording 
may  accomplish  the  same  purpose.  However,  in  those  instances  where 
amendments  to  the  code  are  suggested,  w^e  believe  they  are  necessary 
to  make  it  more  workable  or  in  harmony  with  present  California  prac- 
tice. The  committee  has  not  had  sufficient  time  to  make  the  investigation 
required  to  determine  every  provision  of  current  California  law  which 
may  be  inconsistent  in  some  respect  with  some  provision  of  the  code, 
and  that  consequently,  we  cannot  say  whether  the  repealer  and  amend- 
ment provisions  of  the  Senate  Preprint  Bill  No.  1  are  adequate  in  this 
resDect. 

THE  DATE  THE  CODE  SHOULD  BE  MADE  EFFECTIVE 
IF  ADOPTED  IN  CALIFORNIA 

If  the  Uniform  Commercial  Code  is  adopted  in  California,  the  com- 
mittee divided  on  when  it  should  be  made  effective.  The  Northern  sec- 
tion voted  that  it  should  be  made  effective  October  1st,  1963.  The  con- 
sensus of  opinion  of  said  section  being  that  one  regular  session  of  the 
legislature  should  intervene  before  it  becomes  effective  in  order  that 
any  omissions  or  errors  in  the  code  could  be  corrected.  The  Southern 
section  voted  that  it  should  be  made  effective  on  July  1st,  1962.  The 
consensus  of  opinion  of  said  section  being  that  it  should  be  made  effec- 
tive within  about  a  year  after  it  was  enacted  by  the  legislature  and 
before  the  work  on  and  interest  in  the  code  is  forgotten. 

SEPARATE  REPORT  ON  EACH  ARTICLE  OF  THE  CODE 

The  committee  was  divided  into  subcommittees,  each  of  which  studied 
one  or  more  of  the  nine  articles  of  the  code.  The  report  of  each  sub- 
committee has  been  reviewed  by  the  Southern  and  Northern  sections  of 
the  commtitee  and  reflects  the  views  of  both  sections.  Said  reports  are 
attached  hereto  and  made  a  part  hereof.  All  section  numbers  in  said 
reports  refer  to  the  section  numbers  in  California  Senate  Preprint  Bill 
No.  1  which  adopts  the  1958  Official  Text  of  the  Uniform  Connnercial 
Code.  Where  alternative  provisions  are  available  under  the  code,  the 
bill  arbitrarily  adopts  one  of  such  alternative  provisions. 

CONTRARY  VIEWS  OF  CERTAIN  MEMBERS  OF  THE  COMMITTEE 

Several  members  agree  with  tlie  report  except  that  thej*  do  not  believe 
the  committee  should  recommend  to  the  Board  of  Governors  that  it 
approve  and  support  adoption  of  the  code.  Their  view  is  that  if  the 
code  is  proposed  for  adoption  in  the  Legislature  that  the  Board  of 
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Governors  should  attempt  to  have  it  amended  as  suggested  in  the  vari- 
ous reports  of  the  subcommittees. 

Professor  Lawrence  Void,  a  member  of  the  committee,  agrees  with 
this  report  except  that  he  disagrees  in  certain  respects  with  the  sub- 
committee's report  on  Article  2  dealing  with  sales.  His  views  on  that 
subject  are  stated  in  a  minority  report  which  is  attached  to  the  sub- 
committee report  on  Article  2. 

Respectfully  submitted, 


Earl  C.  Adams 
John  P.  Austin 
H.  H.  Bechtel 
Albert  J.  Brown 
Stanley  K.  Brown 
E.  J.  Caldecott 
Charles  E.  Cooper 
C.  Thorne  Corse 
John  L.  Mechem 
Dudley  F.  Miller 
John  A.  0  'Kane 
Robert  F.  Craig 
Edwin  H.  Corbin 
Paul  L.  Davies,  Jr. 
Knox  Farrand 
John  D.  Gallaher 


Richard  Apel 
Charles  R.  Collins 
Ransom  S.  Cook 
Willis  D.  Hannawalt 
Samuel  Highleyman 


Richard  E.  Guggenhime 
John  H.  Harriman 
Joseph  K.  Horton 
Edward  W.  Rosston 
Marshall  L.  Small 
Eric  Sutcliffe 
Julian  C.  Isen 
Kenneth  M.  Johnson 
David  W.  Lennihan 
Andrew  F.  Leoni 
William  K.  Lindsay 
Almon  B.  McCallum 
Edward  M.  Mannon 
Harold  Marsh,  Jr. 
Russell  E.  Teasdale 
Lawrence  Void 

Secretary-Researchers 

Mark  0.  Kasanin 
R.  Craig  McManigal 
George  C.  Montgomery 
James  R.  Madison 
James  Ronald  Pengilly 
Stuart  M.  Schoenburg 

Leonard  A.  Diether,  Chairman 

General  Committee 

Maurice  D.  L.  Fuller,  Vice  Chairman 

General  Committee 


FINAL  REPORT  ON  ARTICLES  1   AND  5  OF  THE  COMMITTEE  ON  THE 

UNIFORM  COMMERCIAL  CODE  OF  THE  STATE  BAR 

OF  CALIFORNIA 

The  Committee  on  the  Uniform  Commercial  Code  of  the  State  Bar  of 
California  recommends  to  the  Board  of  Governors  of  the  State  Bar 
of  California  that  it  support  the  adoption  in  California  of  Articles  1 
and  5  of  the  Uniform  Commercial  Code  with  the  changes  specified 
hereafter. 

The  Subcommittee  whose  duty  it  was  to  examine  these  Articles  in 
detail  has  previously  prepared  a  preliminary  report  which  discusses 
each  of  the  provisions  of  these  two  Articles.  This  preliminary  report  of 
the  Subcommittee  is  attached  to  this  report  as  an  exhibit,  to  which 
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reference  may  be  made  by  anyone  wishing  to  know  the  Subcommittee's 
detailed  comments. 

While  many  of  the  provisions  of  Article  1  express  somewhat  different 
concepts  than  tlie  exist inj>'  California  law,  or  state  these  concepts  in  a 
different  way,  the  subcommittee  has  found  it  necessary  to  recommend 
relatively  few  changes.  These  changes  are  as  follows: 

Section  11201  (12).  This  section  defines  tlie  term  "Creditor"  and 
states,  among  other  tilings,  that  the  term  includes  "any  representative 
of  creditors,  including  an  assignee  for  the  benefit  of  creditors,  a  trustee 
in  bankruptcy,  a  receiver  in  c.iuitj',  and  an  executor  or  administrator 
of  an  insolvent  dchtor's  or  assignor's  estate." 

The  Committee  is  unable  to  determine  the  purpose  of  the  underlined 
language  with  any  certainty  and  believes  that  it  should  be  omitted. 
There  is  obviously  good  reason  for  including  an  executor  or  adminis- 
trator, as  such,  in  the  categor}'  of  "representative  of  creditors,"  as  the 
executor  or  administrator  necessarily  represents  his  decedent  who  is 
very  frequently  a  creditor.  It  is  not  at  all  clear,  however,  why  the 
executor  or  administrator  of  an  insolvent  debtor  should  be  considered 
as  a  representative  of  creditors  unless  the  draftsman  had  in  mind  the 
power  and  duty  of  personal  representatives  of  the  decedent  to  marshal 
assets  for  the  benefit  of  creditors.  To  the  Committee,  the  underlined 
language  is  ambiguous  and  uncertain  and  should,  subject  to  any  com- 
ments which  the  Committee  on  Section  9  may  have  on  this  point,  be 
omitted. 

Section  11201  (31).  This  section  gives  a  definition  of  a  "presump- 
tion" or  the  word  "presumed."  It  states  that  these  words  mean  that 
the  "trier  of  fact  must  find  the  existence  of  the  fact  presumed  unless 
and  until  evidence  is  introduced  which  would  support  a  finding  of  its 
non-existence." 

The  meaning  of  this  section  is  unclear  and,  in  consequence,  its  effect 
upon  existing  California  law  is  uncertain.  For  example.  Section  1061 
of  the  Code  of  Civil  Procedure  permits  a  presum])tion  to  be  "coiitro- 
verted  by  other  evidence,"  but  goes  on  to  provide  that  the  presumption 
is  binding  on  the  jury  "unless  so  controverted."  Following  this  prin- 
ciple the  courts  have  permitted  presumptions  to  constitute  independent 
evidence  to  be  weighed  against  other  evidence  and  a  verdict  or  finding 
to  rest  upon  the  presumption  even  though  all  the  other  evidence  intro- 
duced is  contrary  to  the  i)rosninption. 

In  other  words,  whether  the  presumption  under  19(51  is  "contro- 
verted" is  a  question  for  the  trier  of  fact  to  decide  and  if  the  decision 
is  in  the  negative  the  presumption  controls. 

It  is  not  at  all  clear  that  subsection  (31)  means  the  same  thing  as 
CCP  1961  because  the  evidence  which  would  relieve  the  trier  of  fact 
from  finding  in  accordance  with  the  presumption  is  stated  to  be  "evi- 
dence .  .  .  which  would  support  a  finding"  that  the  presumed  fact 
does  not  exist.  It  is  conceivable  that  much  less  evidence  would  be  re- 
quired to  remove  the  effect  of  the  presumption  under  subsection  (31) 
than  is  required  to  "controvert"  the  presumption  under  1961. 

The  Committee  believes  that,  while  it  is  possible  that  sub.section  (31) 
might  ultimately  be  interpreted  by  the  courts  to  liave  the  same  effect  as 
CCl*  1961,  it  is  equally  i)ossible  that  the  courts  may  arrive  at  a  different 
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interpretation  and  that  a  change  in  existing  California  law  could  then 
result. 

The  Committee  has  no  profound  objections  to  either  result  but  feels 
that  these  possibilities  should  be  brought  to  the  attention  of  the  Board 
of  Governors. 

Section  11201  (43).  This  section  defines  an  "unauthorized"  signa- 
ture or  endorsement  and  states  that  it  is  a  signature  made  without  ac- 
tual authority  and  without  "implied  or  apparent  authority".  The 
words  "implied  or  apparent"  are  used  in  substantially  the  same  sense 
as  the  word  ' '  ostensible ' '  now  used  in  existing  California  code  sections. 
The  Committee  believes  that,  since  the  word  "ostensible"  is  thoroughly 
understood  in  California  and  has  been  extensively  defined  in  various 
circumstances,  and  includes  the  concept  of  "implied"  or  "apparent", 
the  word  should  be  preserved  and  used  in  lieu  of  "implied  or  appar- 
ent". This  observation  would  apply  to  any  other  use  of  this  expression 
in  the  Uniform  Commercial  Code. 

Section  11205  (6).  This  section  provides,  with  respect  to  usages 
of  trade,  that  evidence  of  a  relevant  usage  is  not  admissible  unless  the 
party  against  whom  it  is  introduced  has  been  given  "such  notice  as  the 
court  finds  sufficient  to  prevent  unfair  surprise."  The  Committee  be- 
lieves that  this  subsection  constitutes  an  incursion  into  the  field  of 
procedure,  which  is  not  the  intention  of  the  Uniform  Commercial  Code, 
which  is  designed  to  deal  with  and  create  uniformity  in  matters  of  sub- 
stance. The  Committee  believes  this  section  should  be  omitted. 

ARTICLE   5.      LETTERS   OF   CREDIT 

With  respect  to  Article  5,  the  subcommttee  examining  this  Article 
likewise  discussed  its  provisions  in  considerable  detail  in  its  preliminary 
report,  which  is  attached  to  this  report  as  an  exhibit. 

Article  5  deals  with  letters  of  credit.  As  pointed  out  in  the  subcom- 
mittee's preliminary  report,  this  Article  creates  almost  entirely  new 
California  statutory  law,  as  there  has  been  no  previous  effort  in  Cali- 
fornia to  codify  the  law  relating  to  letters  of  credit,  of  the  type  dealt 
with  by  Article  5. 

The  General  Committee  believes  that  adoption  of  Article  5  is  desir- 
able, again  with  certain  changes  which  are  set  forth  hereafter. 

Section  15103  (l)(a).  This  section  defines  a  "credit"  or  "letter  of 
credit".  In  doing  so,  it  states  that  a  credit  or  letter  of  credit  "means 
an  engagement  by  a  bank  or  other  person"  that  the  issuer  will  honor 
drafts  complying  with  the  credit.  The  term  "engagement"  appears  to 
be  used  in  the  sense  of  an  enforceable  legal  obligation.  Yet  the  official 
comments  indicate  that  the  last  sentence  of  the  definition  includes 
within  the  definition  of  "engagement"  what  is  commonly  called  "an 
authorit.y  to  pay",  which  normally  does  not  constitute  an  obligation 
upon  the  authorized  party  enforceable  by  a  beneficiary.  The  Committee 
recommends  that  the  last  sentence  of  this  subsection,  which  creates  the 
ambiguity,  should  be  omitted. 

Section  15108  (3)(b).  This  subsection  is  apparently  designed  to 
define  the  rights  of  purchasers  who  have  purchased  in  good  faith 
drafts  drawn  by  the  beneficiary  under  the  letter  of  credit.  The  preeed- 
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ing  subparagraph,  108 — (3)  (a)  states  that  the  issuer  of  a  letter  of 
credit  may  honor  complying  drafts  in  the  order  in  which  they  are 
presented  to  issuer  and  is  discharged  pro  tanto  by  such  honor.  In 
short,  the  issuer,  after  paying  a  compl^nng  draft,  is  free  of  anj'-  further 
liability,  no  matter  when  the  draft  was  drawn  by  the  drawer  and  pur- 
chased by  the  holder. 

Yet,  subsection  (b)  appears  to  saj'  that  an  earlier  good  faith  pur- 
chaser of  a  complying  draft  who  has  not  presented  it  for  payment  has 
some  sort  of  priority  over  a  subsequent  good  faith  purchaser  of  a  com- 
plying draft  who  has  had  his  draft  honored  first.  Since  this  priority 
cannot  be  against  the  issuer,  who  has  been  discharged  by  payment  of 
the  draft  subsequently  drawn  but  first  paid,  and  since  the  prior  pur- 
chaser obviously  has  rights  of  recover}^  against  the  drawer,  this  must 
mean  that  the  earlier  purchaser  has  some  sort  of  right  to  recover 
against  the  subsequent  purchaser.  If  this  is  the  meaning,  the  wisdom 
of  this  provision  is  very  doubtful  since  by  defintion  the  subsequent 
purchaser  has  acted  in  entire  good  faith,  has  parted  with  value  for  the 
purchase  of  this  draft,  and  has  recovered  that  value  from  the  issuer  in 
a  perfectly  legitimate  transaction.  In  any  case  the  section  is  ambiguous 
and  should  be  redrafted  even  if  its  effect  is  as  outlined  above  and  if  this 
effect  is  acceptable. 

Section  15114  (2)(b).  This  subsection  permits  negotiation  of  a 
letter  of  credit  to  be  enjoined  for  fraud  or  other  defect  not  apparent  on 
the  face  of  the  document.  This  would  be  a  departure  from  the  general 
principles  of  letter  of  credit  transactions,  namely  that  the  bank  deals 
not  with  goods  but  with  documents  and  can  completely  rely  on  docu- 
ments regular  upon  their  face.  It  is  also  a  departure  from  the  present 
California  law,  which  j^our  Committee  believes  does  not  permit  an 
injunction  in  these  circumstances.  The  injunctive  relief  given  by  this 
section  can  be  a  valuable  protection  to  the  customer  against  fraud, 
which  may  well  be  good  public  policy.  However,  permitting  this  relief 
detracts  from  the  certainty  which  normally  accompanies  letter  of 
credit  transactions  and  can  inflict  hardship  upon  intermediate  parties 
not  responsible  for  the  defects.  The  Committee  is  divided  as  to  the 
wisdom  of  permtting  injunctions  against  negotiation  under  letters  of 
credit  in  these  circumstances. 

Section  15114  (4)  (a)  and  (b).  In  tlie  Uniform  Commercial  Code 
these  subsections  are  shown  as  alternatives  but  have  been  adopted  in 
the  Senate  preprint  of  the  bill  comprising  the  Uniform  Commercial 
Code. 

The  effect  of  these  subsections  is  to  provide  that  a  payment  made  by 
the  issuer  of  a  letter  of  credit  on  receipt  of  notice  that  the  required 
documents  are  in  the  possession  of  the  correspondent  of  the  issuer  are 
only  conditional  payments  and  the  documents  may  be  rejected  and  the 
payment  recovered  by  the  is.suer. 

The  Committee  approved  the  use  of  these  alternative  provisions  but 
there  is  some  opinion  to  the  effect  that  an   issuing  bank  should  be 
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bound  by  the  acts  of  its  agents  or  correspondents  in  this  type  of  letter 
of  credit,  unless  the  credit  itself  relieves  the  issuer  of  this  responsi- 
bility. 

Dated :  October  17,  1960. 

Dudley  F.  Miller,  Chairman 

Lawrence  Vold 

Richard  E.  Guggenhime 

C.  Thorne  Corse 

J.  Ronald  Pengilly,  Secretary-Researcher 

PRELIMINARY  REPORT  OF  THE  UNIFORM  COMMERCIAL  CODE 
SUBCOMMITTEE  ON  ARTICLES  1   AND  5 

ARTICLE    1.      GENERAL   PROVISIONS 

Part   1.     Short  Title,  Construction,  Application 

and   Subject  Matter  of  the  Act 

Article  1  of  the  Uniform  Commercial  Code  is  entitled  for  the  most 
part  appropriately,  "General  Provisions."  As  might  be  expected,  it 
contains  a  large  number  of  definitions  of  words  and  phrases  used  com- 
monly throughout  the  Act  as  distinguished  from  specific  words  and 
phrases  used  in  connection  with  particular  Articles  such  as  Sales,  Com- 
mercial Paper,  Bank  Deposits  and  Collections,  and  the  like,  each  of 
which  contains  its  own  section  on  definitions. 

The  Article  states  the  rules  of  construction  which  are  to  be  used  in 
interpreting  the  act  and  prescribes  when  the  provisions  of  the  Act  may 
or  may  not  be  varied  by  agreement  of  the  parties.  The  applicability 
of  the  Act,  in  particular  the  applicability  of  some  of  the  specific  arti- 
cles of  the  Act,  is  fully  set  out  together  with  the  Act's  territorial  ap- 
plication and  the  power  of  the  parties  to  a  transaction  to  choose  the 
law  applicable  as  among  various  possible  competing  jurisdictions. 

The  Article  also  contains  a  considerable  number  of  ''principles  of 
interpretation, ' '  some  of  which  amount  in  themselves  to  definitions.  In 
this  aspect  of  the  Article  the  "principles"  go  somewhat  further  than 
present  statutes  involving  commercial  activities,  as  for  example  a  sec- 
tion entitled  "Course  of  Dealing  and  Usage  of  Trade"  in  which  these 
terms  are  particularly  defined  for  application  throughout  the  Act, 

For  the  most  part  the  provisions  of  Article  I  are  of  a  nature  which 
can  best  be  described  as  substantive,  but  in  a  few  instances,  particu- 
larly in  connection  with  the  offering  of  evidence  as  to  usage  of  trade, 
and  in  connection  with  the  statute  of  frauds,  this  Article  contains  pro- 
visions which  might  be  more  properly  prescribed  as  procedural. 

As  might  be  expected  in  the  case  of  a  general  Article  of  this  kind, 
each  definition,  each  statement  of  principle  and  each  rule  of  construc- 
tion must  be  read  in  connection  with  the  Article  covering  the  specific 
problem  under  consideration. 

Article  I's  relation  to  and  effect  upon  California  law  follows  to- 
gether with  the  Committee's  recommendations  for  amendments: 

Section  11102.     Purposes;    Rules    of    Construction;    Variation    by 
Agreement. 

(1)  The  idea  of  this  subsection  is  not  new  to  California  law.  Civil 
Code  Sec.  1794  calls  for  interpretation  and  application  of  the  Uniform 
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Sales  Act  in  a  wav  that  will  effectuate  the  general  purposes  of  that 
Act.  Accord,  CivirCode  Sec.  2132  (a)  (Uniform  Bill  of  Lading  Act)  ; 
Civil  Code  Sec.  1858.03  (Uniform  Warehouse  Receipts  Act). 

(2)  (e)  This  idea  is  expressed  in  Civil  Code  Sections  1794  and 
2132(a)  and  therefore  is  not  ne'w  to  California  law.  However,  2(a) 
and  2(b)  have  no  counterpart  in  California  law. 

(3)  In  general  the  existing  California  statutes  have  not  prohibited 
modification  of  basic  statutory  rights  and  duties  by  agreement  unless 
contract  to  public  policy.  See  for  example  the  language  of  Civil  Code 
Sections  3268,  1791  and  3513  and  cases  such  as  Leonard  v.  Board  of 
Educ<ition,  36  Cal.  App.  2d  595,  97  P.  2d  1032  (1940). 

These  statutes  place  the  burden  upon  the  California  courts  in  most 
cases  to  determine  whether  a  statute  is  for  public  or  private  benefit. 
(In  some  instances  the  provisions  of  the  California  codes  are  expressly 
made  non-waiverable  by  the  code  itself.  See  for  example:  Civil  Code 
Section  1801.1  preventing  waiver  of  the  provisions  of  the  "Unruh 
Act";  Civil  Code  Section  1630  preventing  waiver  of  disclosure  re- 
quirements in  bailment  contracts  with  auto  parking  lots;  and  Civil 
Code  Section  2953  preventing  waiver  of  the  statutory  protections  for 
borrowers  whose  loans  are  secured  by  liens  on  real  property.) 

No  expression  of  California  law  has  been  found  on  w^hether  the  gen- 
eral obligations  of  "good  faith,  diligence,  etc.,"  are  for  public  or  pri- 
vate benefit  and  consequently  it  is  not  known  whether  the  waiver  idea 
of  (3)  would  or  would  not  change  California  law. 

(4)  No  California  counterpart  was  found. 

(5)  The  reference  to  tense  and  gender  in  this  subparagraph  is  simi- 
lar to  Civil  Code  Section  14. 

Section  11103.     Supplementary    General   Principles    of    Law    Appli- 
cable. 

This  section  is  substantially  the  same  as  Civil  Code  Sections  1722, 
1793.  2132  and  3016.13.  In  tlie  official  comments  to  the  Uniform  Com- 
mercial Code,  it  is  said  that  this  section  restates  in  greater  detail  the 
principle  of  the  above  cited  California  Code  sections  and  that  the 
phrasing  has  been  enlarged  to  add  the  words  "estoppel"  and  "vali- 
dating." 

Section  11104.     Construction  Against  Implicit  Repeal. 

This  section  would  not  appear  to  change  California  law.  See  45  Cal. 
Jur.  2d,  Statutes,  Sections  77,  79  and  cases  cited. 

Section  11105.     Territorial  Application  of  the  Act,  Parties'  Power  to 

Choose  A]iplicable  Law. 

As  a  general  rule,  in  California  parties  may  agree  on  what  law  shall 
govern  their  contracts.  Boole  v.  Union  Marine  Insurance  Co.,  52  Cal. 
App.  207,  210,  198  Pac.  416,  417  (1921);  Bertonneau  v.  Southern 
Pacific  Company,  17  Cal.  App.  439,  443,  120  Pac.  53,  54  (1911) 
(Dictum);  Ealon  v.  Tliinne,  15  Cal.  App.  2d  458,  564,  466,  59  P.  2d 
638  (1936)  ;  Flitincr  v.  Equitable  Life  Assurance  Society,  30  Cal.  App. 
209,  215,  157  Pac.  630,  633  (1916)  (Dictum  as  to  the  law  governing 
the  obligation  of  the  contract.  However,  the  case  states  that  intent  is 
irrelevant  as  to  the  question  of  whether  the  contract  has  come  into 
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existence)  ;  1  Witkin,  Summary  of  California  law,  contracts,  Section  29 
(7th  edition).  It  has  been  suggested  that  California  law  limits  the 
parties'  range  of  free  choice  to  states  having  a  "substantial  connection" 
with  the  transaction.  Comment,  12  So.  Cal.  L.Rev.  335,  346  (1939)  ;  11 
Cal.  Jur.  2d,  Conflicts  of  Law,  Section  55.  But  see  Ehrenzweig,  2 
Survey  of  Calif.  Law,  117,  127  (1950)  where  the  author  states  that 
People  V.  Globe  &  Rutgers  Fire  Insurance  Co.,  96  Cal.  App.  2d  571, 
216  P.  2d  64  (1950)  is  factually  contra.  If  a  "reasonable  relation" 
is  anything  like  a  "substantial  connection"  then  this  subsection  of 
the  Uniform  Commercial  Code  would  not  alter  California  law  on  the 
validity  of  contractual  agreements  as  to  choice  of  law.  For  whatever 
help  it  is  worth,  the  official  comments  on  this  section  state  that  ordi- 
narily the  law  chosen  must  be  that  of  a  jurisdiction  where  a  "signifi- 
cant enough  portion"  of  the  making  or  performance  of  the  contract  is 
to  occur  or  does  occur.  I  do  not  think  this  phrase  is  any  more  helpful 
than  ' '  reasonable  relation. ' ' 

The  remainder  of  subsection  (1)  states  that  in  the  absence  of  such 
a  private  agreement  the  Uniform  Commercial  Code  applies  to  trans- 
actions bearing  an  "appropriate  relation"  to  this  state.  Passing  for 
the  moment  the  obvious  question  of  what  is  the  difference  between  a 
"reasonable  relation"  and  an  "appropriate  relation,"  this  provision 
would  probably  create  new  law  in  California.  In  the  absence  of  a  valid 
agreement  to  the  contrary,  California  courts  segregate  choice  of  law 
rules  as  follows:  (1)  Matters  bearing  upon  \he  validity  of  the  contract 
are  to  be  determined  by  the  law  of  the  place  where  the  contract  is 
made.  Hutchinson  v.  Hutchinson,  48  Cal.  App.  2d,  12,  18,  119  P.  2d  214 
(1941)  ;  Cf.  1  Witkin,  Summary  of  California  Law,  Contracts,  Sec- 
tion 27  (7th  Edition)  where  cases  are  collected  showing  that  California 
courts  do  not  pay  blind  obeisance  to  this  general  rule.  (2)  Matters 
bearing  upon  the  capacity  of  parties  to  contract  are  determined  by  the 
law  of  the  place  where  the  contract  is  made.  Flittner  v.  Equitable  Life 
Assurance  Society,  30  Cal.  App.  209,  157  Pac.  630  (1916)  ;  Deason  v. 
Jones,  7  Cal.  App.  2d  482,  45  P.  2d  1025  (1935).  (3)  Matters  bearing 
upon  the  interpetation  or  performance  of  a  contract  are  determined 
by  the  law  of  the  place  where  the  contract  is  to  be  performed.  Civil 
Code  Section  1646 ;  Sullivan  v.  Shannon,  25  Cal.  App.  2d  422,  426,  77 
P.  2d  498  (1938). 

It  is  doubtful  that  the  Uniform  Code  Commissioners  had  in  mind 
any  such  parceling  out  of  a  commercial  transaction  among  the  laws  of 
several  states  when  they  drafted  Section  1-105(1).  The  code  says  it 
applies  to  "transactions  bearing  an  appropriate  relation  to  this  state," 
and  the  implication  is  that  if  there  is  an  "appropriate  relation,"  the 
code  shall  govern  the  entire  transaction.  This  would  create  new  law 
in  California. 

Subsection  (2)  could  also  create  new  law  in  California.  By  pre- 
venting the  parties  free  choice  of  the  governing  law  in  the  five  areas 
enumerated  in  subsection  (2)  even  though  the  parties'  choice  might 
have  a  "substantial  connection"  with  the  transaction,  the  U.C.C.  is 
contra  to  the  general  California  rule  expressed  at  the  beginning  of 
the  discussion  of  this  section.  To  the  extent  that  this  subsection  is 
designed  to  protect  the  rights  of  third  parties,  the  subcommittee  ap- 
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proves.  However,  to  the  extent  that  it  takes  away  the  rights  of  the 
primary  parties,  the  subcommittee  disapproves. 

In  conclusion,  consider  the  question  of  the  difference  between  a  **  rea- 
sonable relation"  and  an  "appropriate  relation."  The  official  comments 
shed  no  light  on  this  question  and  do  not  indicate  the  source  of  the 
term  "appropriate  relation."  However,  the  comments  read  in  part  as 
follows:  "Where  a  transaction  has  significant  contacts  with  a  state 
which  has  enacted  the  act  and  also  with  other  jurisdictions,  the  ques- 
tion what  relation  is  'appropriate'  is  left  to  judicial  decision."  This  has 
prompted  one  writer  to  say  that  the  comments  "seem  to  indicate  that 
having  significant  contacts  is  not  synonymous  with  having  an  appro- 
priate relation — rather  the  question  is  whether  the  contacts  have  enough 
significance  to  justify  classifying  the  relation  as  appropriate.  My  guess 
would  be  that  a  relation  must  be  something  more  than  barely  reason- 
able, in  order  to  be  considered  appropriate.  This  is  on  the  basis  that 
the  Code  indicates  a  policy  to  give  effect  to  the  imrties'  choice  of  appli- 
cable law  if  at  all  reasonable,  but  to  condition  the  court's  choice  of 
applicable  law  upon  such  a  relation  of  the  transaction  to  the  state  as 
would  of  itself  suggest  appropriateness."  Comment,  48  Kentucky  Law 
Journal,  417,  422  (1960). 

Section  11106.     Remedies  to  be  Liberally  Administered. 

(1)  This  section  states  a  general  rule  for  compensatory  damages 
which  is  similar  to  the  California  law.  See  Civil  Code  Section  3358. 
The  section  disallows  "consequential,"  "special"  and  "penal"  damages 
except  as  specifically  provided  in  the  U.C.C.  or  by  "other  rule  of  law." 
Neither  of  these  exceptions  would  change  the  California  law.  The  only 
provision  in  the  U.C.C.  for  "consequential,"  "special"  or  "penal" 
damages  appears  in  Section  2-715 ;  apparently  the  same  results  would 
obtain  under  this  section  and  California's  present  Civil  Code  sections 
3300  and  1790.  See  1  "Witkin,  Summary  of  California  Law,  Contracts, 
Sections  277,  278,  279  (7th  Edition).  The  exception  which  allows  "con- 
sequential," "special"  and  "penal"  damages  when  provided  for  by 
"other  rule  of  law"  would  leave  intact  any  other  California  rules  on 
the  subject. 

(2)  This  subdivision  is  the  same  in  effect  as  Civil  Code  Section  1792. 

Section  11107.     Waiver   or   Renunciation   of   Claim   or  Right   after 

Breach. 

This  section  is  the  same  in  effect  as  California  law  which  requires  a 
consideration  or  a  writing  to  support  a  waiver  or  release  of  a  claim  or 
right.  See  Civil  Code  Section  1541  (Releases)  Cf.  Civil  Code  Sections 
3203,3201(2). 

Section  11108.     Severability. 

The  official  comments  on  this  section  indicate  tliat  it  is  the  model 
clause  recommended  by  the  National  Conference  of  Commissioners  on 
Uniform  State  Laws  for  inclusion  in  all  acts  of  extensive  scope.  It  is 
identical  with  Civil  Code  Section  3016.15  (Trust  Receipts  Act). 

Section  11109.     Sec:!  ion  Captions. 

This  section  changes  the  present  California  code  system  which  gen- 
erally specifies  that  section  captions  do  not  in  any  manner  affect  the 
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scope,  meaning,  or  intent  of  the  provisions  of  a  section.  See  for  example 
Welfare  and  Institutions  Code  Section  6,  and  Insurance  Code  Section 
6.  Provisions  similar  to  Section  6  of  the  Insurance  Code  and  Section  6 
of  the  Welfare  and  Institutions  Code  appear  in  all  existing  California 
Codes  except  the  Civil  Code  and  the  Code  of  Civil  Procedure.  West's 
Annotated  Insurance  Code,  Section  6,  Editorial  Comment. 

Part  2.     General   Definitions  and  Principles  of  Interpretation 

Section  11201.     General  Definitions. 

(1)  "Action" — This  section  broadens  the  definition  of  "Action"  in 
Civil  Code  Sections  1796,  1858.04  and  2132(b)  to  include  "recoup- 
ment" and  "any  other  proceedings  in  which  rights  are  determined." 
Broadens  Civil  Code  Section  3266  in  addition  to  the  above  to  include 
' '  suit  in  equity. ' ' 

(2)  "Aggrieved  party" — There  is  nothing  comparable  in  the  Cali- 
fornia codes. 

(3)  "Agreement" — There  is  no  California  code  definition  of  the 
word  "agreement."  This  subsection  combines  the  essence  of  Civil  Code 
Sections  1549,  1620  and  1621  which  define  contracts,  express  and  im- 
plied. See  Civil  Code  Sections  13  and  1644  and  Code  of  Civil  Procedure 
Section  16  on  interpreting  works  of  a  contract  according  to  the  special 
meaning  given  them  by  usage. 

(4)  "Bank" — This  would  not  create  new  law  in  California.  See  Civil 
Code  Section  3266. 

(5)  "Bearer" — The  U.C.C.  definition  broadens  Civil  Code  Section 
3266  by  inserting  the  words  "instrument,"  "document  of  title"  and 
' '  security. ' ' 

(6)  "Bill  of  lading" — This  would  make  new  law  in  California.  See 
Civil  Code  Sections  2126(c)  and  2126(d)  defining  a  Straight  bill  as  a 
non-negotiable  bill  directing  goods  to  a  specific  person  and  a  Negotiable 
bill  as  one  directing  goods  to  the  order  of  anyone  named  in  the  bill. 

(7)  "Branch" — Nothing  comparable  in  the  California  statutes. 

(8)  "Burden  of  establishing" — This  is  new.  Cf.  Code  of  Civil  Pro- 
cedure Subsection  1981  (burden  of  coming  forward),  1826,  1869  and 
2061(5). 

(9)  "Buyer  in  ordinary  course  of  business" — This  broadens 
"Buyer"  as  defined  in  Civil  Code  Section  1799  and  "Buyer  in  the 
ordinary  course  of  trade"  as  defined  in  Civil  Code  Section  3013  (Trust 
Receipts).  Note  that  "new  value"  is  not  required  in  this  section 
whereas  it  is  required  in  Civil  Code  Section  3013. 

(10)  "Conspicuous" — There  is  no  statutory  counterpart  in  Cali- 
fornia. 

(11)  "Contract" — The  California  statutory  definitions  of  a  con- 
tract are  similar  to  the  U.C.C. 's  definition  of  an  agreement  (see  Civil 
Code  Sections  1549,  1721  (1))-  This  section  would  seem  to  superim- 
pose the  idea  of  ' '  total  legal  obligation ' '  upon  the  California  definitions 
without  rejecting  them  because  they  would  be  "any  other  applicable 
rules  of  law"  within  the  meaning  of  Section  1 — 201  (11). 

(12)  "Creditor" — This  section  may  be  broader  in  scope  than  Civil 
Code  Sections  3017,  3430  and  3439.01  as  it  expressly  includes  all  classes 
of  creditors  and  all  representatives  of  creditors.  The  subct)mmittee  can 
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see  no  good  reason  for  including  "the  executor  or  administrator  of  an 
insolvent  debtor's  or  assignor's  estate"  within  this  definition. 

(13)  "Defendant" — This  definition  is  similar  to  the  present  Cali- 
fornia definition.  See  Civil  Code  Section  1796 ;  Code  of  Civil  Procedure 
Sections  308  and  1063. 

(14)  "Delivery"— This  is  similar  to  Civil  Code  Sections  1796  (Sales 
Act),  1858.0-4  (Warehouse  Receipts  Act)  and  Corporations  Code  Section 
2453  (Uniform  Stock  Transfer  x\ct).  However,  Civil  Code  Section  3266 
(Negotiable  Instruments  Act)  defines  "delivery"  to  include  "construc- 
tive" as  well  as  actual  transfer  of  possession  and  does  not  include  the 
word  ' '  voluntary. ' ' 

(15)  "Document  of  title" — This  section  adds  a  "dock  receipt"  to 
the  definition  of  a  "Document  of  title  to  goods"  found  in  Civil  Code 
Section  1796  (Sales  Act)  and  adds  the  requirement  that  an  instrument 
must  be  addressed  to  a  bailee  to  be  a  "document  of  title." 

(16)  "Fault"— Civil  Code  Section  1796  defines  "fault"  as  "wrong- 
ful act  or  default."  This  proposed  section  would  substitute  the  words 
"omission  or  breach"  for  the  word  "default." 

(17)  "Fungible" — This  would  broaden  the  definition  presently 
found  in  Civil  Code  Sections  1796  (Sales  Act)  and  1858.04  (Warehouse 
Receipts  Act)  by  expressly  mentioning  "Securities"  as  well  as  goods 
and  by  adding  the  idea  of  fungibility  b}-  "agreement." 

(18)  "Genuine" — There  is  no  California  statutory  counterpart. 

(19)  "Good  faith" — This  is  narrower  than  Civil  Code  Sections 
1796(2),  1858.04(2)  and  2132(b)(2)  which  make  negligence  immate- 
rial to  the  question  of  "good  faith."  The  official  comments  state  that  in 
certain  articles,  "Good  Faith"  may  require  more  than  is  expressed  in 
this  definition.  See  for  example  Sections  2-103(1)  (b),  and  7-404. 

(20)  "Holder" — Broadens  the  definition  in  Civil  Code  Sections 
3132(b)  and  3266  to  include  "investment  security." 

(21)  "Honor" — There  is  no  statutory  California  counterpart. 

(22)  "Insolvency  Proceeding" — There  is  no  statutory  counterpart 
in  California. 

(23)  "Insolvent" — This  is  almost  identical  to  Civil  Code  Section 
1796(3).  However,  the  Civil  Code  Section  has  the  phrase  "whether 
he  has  committed  an  act  of  bankruptcy  or  not"  after  the  phrase  "can 
not  pay  his  debts  as  thev  come  due."  Compare  Civil  Code  Sections 
3077,  3439.02  and  3450 ;  Corporations  Code  15002. 

(24)  "Money" — There  is  no  California  statutory  counterpart.  See 
Civil  Code  Section  14(3)  and  Code  of  Civil  Procedure  17(3)  which 
include  "money"  in  the  definition  of  "personal  property." 

(25)  "Notice" — Subparts  (a)  and  (c)  of  tliis  Subsection  are  similar 
to  Civil  Code  Sections  18  ami  19.  The  terms,  "knows",  "knowledge", 
"discover"  and  "learn"  in  subpart  (b)  would  be  innovations  to  the 
California  Code. 

(26)  "A  person  notifies  or  gives  a  notice" — There  is  no  California 
statutory  analogy. 

(27)  "Notice  received" — This  would  be  new  in  California. 

(28)  "Orgauization" — This  word  is  not  defined  in  the  California 
Codes.  The  Uniform  Code  definitions  is  similar  to  tlie  California  defi- 
nition of  a  "person."  See  Civil  Code  Sections  14,  1796,  1858.04, 
2132(b), 2981,  3013,  3266  and  3369(4). 
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(29)  "Party" — This  is  new.  There  is  no  California  statutory  defini- 
tion. 

(30)  "Person" — By  including  the  Uniform  Commercial  Code's  con- 
cept of  an  "organization"  within  this  definition,  is  approximates  the 
California  definition.  See  Civil  Code  Section  14,  1796,  1858.04,  2132(b), 
2981,  3013,  3266  and  3369(4). 

(31)  "Presumption" — This  broadens  the  California  definition  by  in- 
cluding the  concept  of  rebuttal.  See  Code  of  Civil  Procedure  Section 
1959. 

(32)  "Purchase" — This  broadens  the  definitions  of  Civil  Code  Sec- 
tions 1858.04,  2132(b)  and  3013  by  adding  the  concepts  of  "discount", 
"negotiation",  "issue  or  re-issue",  "gift"  or  "any  other  voluntary 
transaction  creating  an  interest  in  property."  The  subcommittee  ques- 
tions the  need  for  inclusion  of  a  "gift"  within  this  definition. 

(33)  "Purchaser" — This  broadens  the  California  definition  as  dis- 
cussed in  (32)  supra. 

(34)  "Remedy" — There  is  no  statutory  counterpart  in  California 
law.  The  official  comments  indicate  that  "self  help"  is  included  within 
this  definition. 

(35)  "Representative" — This  term  is  not  defined  in  the  California 
Codes.  See  Civil  Code  Section  2295  for  the  definition  of  an  "agent" 
and  Civil  Code  Sections  730.03,  2219,  and  3013  for  "trustee".  This 
subsection  broadens  the  appointive  relationship  to  include  "any  other 
person  empowered  to  act  for  another"  apparently  in  any  capacity. 

(36)  "Rights" — There  is  no  California  statutory  counterpart. 

(37)  "Security  Interest" — This  is  much  broader  and  more  detailed 
than  Civil  Code  Section  3013(12)  (Trust  Receipts).  It  expressly  ap- 
plies to  buyers  as  well  as  sellers  and  includes  accounts  receivables  and 
leases  while  Civil  Code  Section  3013(12)  does  not. 

(38)  "Lend" — There  is  no  statutory  counterpart  in  California. 

(39)  "Signed" — This  term  is  not  defined  in  the  California  Codes. 
See  the  definition  of  "signature"  in  Civil  Code  Section  14  which  in- 
cludes mark.  Cf.  Code  of  Civil  Procedure  Section  17  concerning  signa- 
tures to  sworn  or  acknowledged  statements.  This  Uniform  Commercial 
Code  definition  would  not  include  signatures  by  an  agent  or  an  attorney 
in  fact.  Cf.  Civil  Code  Sections  3100  and  1095. 

(40)  "Surety" — This  is  not  as  descriptive  as  California  law.  See 
Civil  Code  Section  2787  which  states  the  principle  of  this  Uniform 
Commercial  Code  definition  but  goes  on  to  define  the  term  in  detail. 

(41)  "Telegram" — This  is  new.  The  term  is  not  defined  in  the 
California  Codes. 

(42)  "Term" — This  is  new.  There  is  no  Code  definition  of  "term" 
in  California. 

(43)  "Unauthorized"— This  would  broaden  Civil  Code  Section  3104 
by  expressly  mentioning  the  various  types  of  authority. 

(44)  "Value" — Subparts  (b)  and  (d)  of  this  definition  are  ex- 
pressly included  within  the  present  California  definition.  See  Civil 
Code  Sections  1796,  1858.04,  2132(b),  3013,  3106  and  3266.  Although 
the  California  Code  Sections  do  not  expressly  cover  subparts  (a)  and 
(c),  these  subparts  would  probably  be  included  within  the  catch-all 
phrase  "any  consideration  sufficient  to  support  a  simple  contract." 
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(45)  "Warehouse  Receipt" — This  is  similar  to  the  definition  of  a 
"receipt"  in  Civil  Code  Section  1858.04(1).  (Warehouse  Receipts  Act.) 

(46)  "Written"  or  "Writing" — This  broadens  the  definitions  in 
Civil  Code  Sections  14  and  3266  to  include  "any  other  intentional  re- 
duction to  tangible  form. ' ' 

Section  11202.     Prima  Facie  Evidence  by  Third  Party  Documents. 

This  section  would  modify  certain  provisions  of  the  Uniform  Busi- 
ness Records  as  Evidence  Act  ( Code  of  Civil  Procedure  Section  1953e 
et  seq.).  The  documents  mentioned  in  this  section  would  become  prima 
facie  evidence  of  their  own  authenticity,  whereas  under  Code  of  Civil 
Procedure  Section  1953  a  custodian  or  other  qualified  witness  would 
have  to  lay  the  proper  foundation  for  admissibility  by  identifying  or 
otherwise  verifying  the  instrument. 

Section  11203.     Obligation  of  Good  Faith. 

In  California  there  is  in  every  contract  an  implied  covenant  of  good 
faith  and  fair  dealing  that  neither  party  will  do  anything  which  injures 
the  right  of  the  other  to  receive  the  benefits  of  the  agreement.  Brown  v. 
Superior  Court,  34  Cal.  2d  559,  564,  218  P.2d  878  (1949)  ;  Comunale 
V.  Traders  and  General  Insurance  Co.,  50  Cal.  2d  654,  658,  328  P.2d 
198  (1958).  However,  the  U.C.C.  expressly  imposes  this  obligation  on 
every  "duty"  as  well  as  every  contract  within  its  scope  and  therefore 
would  probably  broaden  California  law. 

Section  11204.     Time  ;  Reasonable  Time ;  "Seasonably". 

(1)  There  is  no  California  statutory  counterpart  to  this  subsection 
of  the  U.C.C. 

(2)  This  subsection  is  similar  to  Civil  Code  Section  3266(b)  defining 
a  reasonable  time  in  the  negotiable  instrument  field. 

(3)  There  is  no  California  statutory  counterpart  to  this  subsection. 

Section  11205.     Course  of  Dealing  and  Usage  of  Trade. 

(1)  "Course  of  Dealing"  is  not  defined  in  the  California  codes.  The 
phrase  is  used  in  Civil  Code  Section  1791,  however,  there  are  no  cases 
interpreting  it. 

(2)  In  California  there  is  no  statutory  definition  of  "usage  of  trade." 
However,  by  case  law,  a  "usage"  is  defined  as  a  "a  universal  practice 
or  course  of  conduct  that  is  followed  in  certain  lines  of  business  or 
professions,  or  in  some  procedure  or  phase  of  such  business  or  profes- 
sion." Turner  v.  Donovan,  3  Cal.  App.  2d  385,  487  (1935).  The  U.C.C. 
definition  should  substitute  the  concept  of  "expectation"  of  future 
observation  for  the  stricter  California  requirement  of  "universal 
practice. ' ' 

"Usage"  is  proved  as  a  fact  in  California  and  therefore  on  this  point 
the  U.C.C.  would  not  be  an  innovation.  Peterson  v.  Pcrnianente  Steam- 
ship Corporation,  129  Cal.  App.  2d  579,  590,  277  P.2d  495  (1954). 

The  last  sentence  of  (2)  seems  to  accord  with  California  law.  In  this 
state,  the  legal  effect  and  meaning  of  a  contract  or  other  in.strument  is 
ordinarily  a  question  of  law;  and  even  Avlien  extrinsic  evidence  has 
been  received  (for  example  extrinsic  evidence  of  a  usage),  the  legal 
effect  and  meaning  of  whichever  version  of  the  facts  is  adopted  by  the 
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trial  court  is  also  a  question  of  law.  See  Citizens  Utilities  Co.  v.  Wheeler, 
156  Cal.  App.  2d  423,  432,  319  P.2d  763  (1957). 

(3)  No  substantial  change  in  California  law  would  be  made  by  this 
section.  Civil  Code  Section  1791  takes  into  account  "the  course  of 
dealing  between  the  parties ' '  and  ' '  custom ' '  in  determining  the  obliga- 
tions of  an  agreement  to  sell  or  a  sale.  Civil  Code  Section  1644  takes 
cognizance  of  "usage"  in  the  interpretation  of  a  contract. 

(4)  The  portion  of  this  subsection  which  would  make  express  terms 
control  over  usage  is  in  accord  with  California  law.  See  Code  of  Civil 
Procedure  Section  1870  (12).  The  test  of  this  subsection  would  be  new 
law  in  California. 

(5)  This  subsection  is  in  accord  with  California  law.  See  Civil  Code 
Section  1644  and  Latta  v.  DaRosa,  100  Cal.  App.  606,  609,  280  Pac.  711 
(1929). 

(6)  This  subsection  would  appear  to  create  new  law  in  California 
and  the  subcommittee  recommends  that  it  not  be  adopted.  We  feel  it  is 
a  poor  procedural  rule  and  a  possible  trap  that  could  easily  be  abused. 

Section  11206.     Statute  of  Frauds  for  Kinds  Of  Personal  Property 

Not  Otherwise  Covered. 

This  section  fills  a  gap  left  by  the  separate  Statute  of  Frauds  pro- 
visions for  goods  (Section  2-201),  securities  (Section  8-319),  and  se- 
curity interests  (Section  9-203),  the  gap  being  basically  "choses  in 
action."  New  law  would  be  created  in  California  by  the  adoption  of 
this  section.  Not  only  would  the  dollar  limit  on  oral  chose-in-action 
transactions  be  raised  from  $500  to  $5,000,  but  also  "partial  perform- 
ance" would  be  eliminated  as  substitute  for  the  required  memorandum 
of  agreement.  See  Civil  Code  Sections  1624  (a),  1724  and  Code  of  Civil 
Procedure  Section  1973  (a). 

Section  11207.     Performance   or  Acceptance  Under  Reservation   of 

Rights. 

This  section  is  consistent  with  Civil  Code  Section  1769  which  provides 
that  acceptance  of  good  does  not  bar  an  action  for  damages  in  the  sales 
field. 

Section  11208.     Option  to  Accelerate  at  Will. 

This  section  would  create  new  California  law  at  least  in  the  area 
of  negotiable  instruments.  To  be  negotiable,  an  instrument  must  be 
payable  on  demand  or  at  a  fixed  or  determinable  future  time.  See  Civil 
Code  Sections  3082  (3),  3085.  While  the  typical  acceleration  clause  does 
not  destroy  negotiability  others  are  regarded  as  making  the  time  fatally 
uncertain.  Hence,  a  clause  accelerating  maturity  ' '  whenever  the  holder 
deems  himself  insecure"  is  generally  held  to  destroy  negotiability  re- 
gardless of  whether  or  not  good  faith  is  also  required.  See  People's 
Finance  <&  Thrift  Company  v.  Shaw-Leahy  Co.,  214  Cal.  108,  113,  3 
P.  2d  1012  (1931)  (dictum)  ;  People's  Bank  v.  Porter,  58  Cal.  App.  41, 
49,  208  Pac.  200  (1922)  (dictum). 

The  U.C.C.  departs  from  the  traditional  approach  to  this  issue.  An 
instrument  is  deemed  payable  at  a  definite  time  though  "subject  to 
any  acceleration"  (Section  13109  (1)  (c)),  if  there  is  a  good  faith 
belief  that  the  prospect  of  payment  is  impaired  (Section  1-208). 
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ARTICLE   5 

Article  5  of  the  Uniform  Commercial  Code  is  entitled  "Letters  of 
Credit."  This  Article,  from  the  point  of  view  of  uniform  laws  gen- 
erally, and  from  the  point  of  view  of  California  Code  provisions  spe- 
cifically, is  almost  entirely  new.  The  principles  and  practices  involved 
in  the  use  of  letters  of  credit  have  heretofore  developed  almost  entirely 
from  the  business  practices  of  banks  and  of  merchants  using  these 
instruments.  Few  of  either  the  pinciples  or  the  practices  have  been 
embodied  either  in  case  law  or  in  statutory  provisions  prior  to  this 
attempt  to  codify  them  in  the  Uniform  Commercial  Code. 

The  Article  deals  both  with  documentary  letters  of  credit  and  letters 
of  credit  not  requiring  or  involving  the  presentation  of  any  particular 
document  in  connection  with  their  use.  In  this  respect,  therefore,  the 
Article  attempts  to  be  as  all-inclusive  as  possible  while  recognizing  that 
the  use  of  letters  of  credit  is  still  developing  and  that  the  law  respect- 
ing letters  of  credit  must  therefore  remain  in  a  developmental  stage. 
It  is  obvious  from  a  reading  of  Article  5  that  it  is  not  intended  to  be 
exhaustive  of  the  law  applicable  to  this  subject,  but  is  intended  to  be  a 
framework  for  the  further  development  of  law  in  this  field. 

Since  letters  of  credit  and  particularly  documentary  letters  of  credit 
commonly  involve  secured  transactions  and  are  very  frequently  read  in 
transactions  following  within  the  articles  of  the  act  governing  sales, 
warehouse  receipts  and  otlier  documents  of  title,  and  transactions  in 
commercial  paper,  all  or  anj-  of  these  sections  may  have  a  bearing  upon 
any  transaction  to  which  Article  5  applies.  Much  cross  reference  among 
these  articles  is  therefore  necessarily  reciuired  in  any  case  with  which 
Article  V  is  concerned. 

Article  5's  relation  to  and  aflt'ect  upon  California  law  follows  to- 
gether with  the  Conunittee's  recommendation  for  amendments: 

There  is  relatively  little  California  law  on  the  subject  of  letters  of 
credit,  and  therefore,  a  section  by  sct-tion  analysis  of  Article  5  is  not 
attempted. 

In  the  Suretv.ship  Title  of  the  Civil  Code,  there  is  an  article  entitled 
"Letter  of  Credit."  See  Civil  Code  Section  2858  to  2866.  Section  2860 
states  that  the  writer  of  a  letter  of  credit  is  upon  the  default  of  the 
debtor,  liable  to  those  who  give  credit  in  comjiliance  with  its  terms. 
This  section  suggests  that  the  writer  or  "issuer"  of  a  letter  of  credit 
is  a  guarantor.  See  Civil  Code  Section  2787.  In  the  u.sual  letter  of  credit 
situation,  the  issuer's  liability  to  the  beneficiary  is  a  primary  one  and 
not  that  of  a  guarantor.  The  better-reasoned  California  decisions  recog- 
nize this.  See  S.  L.  Jones  &  Co.  v.  Bond,  191  Cal.  551,  217  Pac.  725 
(1923).  Consequently,  it  has  been  suggested  that  the  type  of  letter  of 
credit  contenii)]atcd  by  Article  5  of  the  U.C.C.  is  not  a  document  wiiich 
in  California  would  be  regulated  bv  Civil  Code  Sections  2858  to  2866. 
See  Comment,  12  Calif.  L.  Kcv.  5()0  at  502  (1924).  This  statement  is 
borne  out  by  the  California  decisions.  Of  the  eight  jiertinent  California 
cases  on  letters  of  credit  only  two  makes  reference  to  these  sections  of 
the  Civil  Code,  London  and  San  Francisco  Bank,  Ltd.  v.  Parrott,  ct  aL, 
125  Cal.  472,  58  Pac.  164  (1899)  and  Lafan/ue  v.  Harrison,  70  Cal  380, 
11  Pac.  636  (1886).  In  the  London  case  the  defeiulants  recpiested  the 
plaintiffs  to  lend  money  to  a  third  i)arty  wlio  was  to  be  directly  liable. 
The    request    then   stated   tliat    the    defendants   "do   hereby   severally 
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guarantee  the  said  credit."  Upon  the  failure  of  the  third  party  to 
repay  his  note,  the  guarantors  were  held  liable.  Thus  the  London  case 
is  clearly  a  guaranty  case  and  is  correctly  decided  under  these  sections, 
Civil  Code  Sections  2787,  2858  to  2866.  On  the  other  hand,  Laf argue 
was  a  true  letter  of  credit  case  and  although  the  court  cited  Section 
2860  at  page  384  the  case  was  decided  upon  principles  of  estoppel  and 
not  guaranty.  Comment,  12  Calif.  L.  Rev.  500,  502  (Fn.  4).  None  of 
the  remaining  California  letter-of-credit  cases  cite  Civil  Code  Sections 
2858  to  2866.  Therefore,  in  considering  whether  or  not  Article  5  of  the 
U.C.C.  would  change  the  California  law  on  Letters  of  Credit  we  may 
ignore  Civil  Code  Sections  2858  to  2866  and  concentrate  on  the  Cali- 
fornia case  law. 

The  reported  California  cases  on  letters  of  credit  are  concerned  with 
but  four  questions:  1.  The  nature  of  the  issuer  bank's  liability  to  the 
beneficiary;  2.  When  the  issuer  becomes  liable;  3.  The  interaction  of 
the  letter  of  credit  and  the  underlying  commercial  transaction;  and  4. 
The  beneficiary's  measure  of  damages  when  an  issuer  cancels  an  ir- 
revocable letter  of  credit. 

On  the  question  of  the  issuer's  liability  to  the  beneficiary,  the  Cali- 
fornia decisions  are  in  accord  with  Section  15103(1)  (a)  of  the  bill  and 
hold  the  issuer  directly  liable  to  the  beneficiary  and  not  as  a  guarantor. 
S.  L.  Jones  &  Co.  v.  Bond,  191  Cal.  551,  217  Pac.  725  (1923)  ;  Cf. 
Laf  argue  v.  Harrison,  70  Cal.  380,  11  Pac.  636  (1886). 

On  the  question  of  when  the  issuer  becomes  liable,  the  California 
decisions  are  in  accord  with  Section  15103(1)  (a)  of  the  bill  and  hold 
the  issuer  liable  only  when  the  documents  required  in  a  letter  of  credit 
comply  with  the  conditions  specified  in  the  letter  of  credit.  Crocker 
First  National  Bank  of  San  Francisco  v.  DeSousa,  27  F.2d  462  (9th 
Cir.  1928)  Cert,  denied,  278  U.S.  650,  49  S.  Ct.  94,  73  L.Ed.  561; 
Banco  National  De  Credito  Ejidal,  8. A.  v.  Bank  of  America,  et  al.,  118 
F.  Supp.  308  (N.D.  Cal.  1954)  ;  Distrihuidora  Del  Pacifico,  8.A.  v. 
Gonzales  et  al,  88  F.  Supp.  538  (S.D.  Cal.  1950). 

On  the  question  of  the  interaction  of  the  letter  of  credit  and  the 
underlying  commercial  transaction,  the  California  decisions  accord 
with  Section  11514  (1)  of  the  bill  and  hold  the  issuer  liable  on  the 
letter  of  credit  even  though  there  has  been  a  breach  of  the  underlying 
commercial  transaction.  Continental  National  Bank,  et  al  v.  National 
City  Bank  of  New  York,  69  F.2d  312  (9th  Cir.  1934),  Cert,  denied,  293 
U.S.  557,  55  S.  Ct.  69  97  L.Ed.  659 ;  Crocker  First  National  Bank  of 
San  Francisco  v.  De  Sousa,  supra ;  Banco  National  De  Credito  Ejidal, 
S.A.  v.  Bank  of  America  et  al,  supra. 

On  the  question  of  a  beneficiary's  measure  of  damages  when  an 
issuer  cancels  an  irrevocable  letter  of  credit,  the  California  decisions 
accord  with  Section  11515(1)  and  award  "incidental"  damages.  De 
Sousa  V.  Crocker  First  National  Bank,  23  F.2d  118,  122  (N.D.  Cal. 
1927)  rev'd  on  other  grounds,  27  F.2d  462  (9th  Cir.  1928). 

The  following  are  your  subcommittees'  comments  upon  certain  sec- 
tions of  Article  5  and  its  suggestions  for  amendments: 

Section  15103  (a). 

The  official  comments  indicate  that  the  last  sentence  of  this  defini- 
tion was  drafted  with  the  intent  to  include  "authorities  to  purchase 
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or  pay"  within  the  definition  of  a  letter  of  credit.  Your  subcommittee 
disapproves  of  including  "authorities  to  purchase"  within  the  defini- 
tion of  a  letter  of  credit.  An  "authority  to  purchase"  constitutes  no 
engagement  to  the  beneficiary  whatsoever  on  the  part  of  the  bank ;  so 
far  as  the  beneficiary  is  concerned,  it  is  equivalent  to  no  more  than  a 
good  credit  report  on  the  buyer.  See  Ward  and  Harfield,  Bank  Credits 
and  Acceptances,  3d  Edition  (1948)  pg.  10.  We  feel  that  the  "author- 
ity to  purchase"  is  inconsistent  with  basic  idea  of  the  Letter  of  Credit, 
e.g.  to  substitute  the  banks  credit  for  that  of  the  unknown  customer. 

Section  15103  (b). 

Your  subcommittee  disapproves  of  the  words  "and  the  like"  at  the 
end  of  the  definition  of  a  "Document."  By  the  application  of  the 
ejusdem  generis  rule  to  the  words  "and  the  like"  this  definition  could 
be  limited  by  the  courts  in  a  way  not  intended  by  the  Commissioners 
on  Uniform  State  Laws.  We  suggest  that  the  words  "and  the  like"  be 
stricken  and  that  the  last  sentence  of  Section  15103(b)  read  as  fol- 
lows: "  'Document'  means  any  paper  including,  but  without  limita- 
tion, a  document  of  title,  security,  invoice,  certificate  or  notice  of  de- 
fault." 

Section  15104. 

Under  subparagraph  (1)  of  this  section,  a  letter  of  credit  "must 
be  in  writing  and  signed  by  the  issuer."  Under  subparagraph  (2)  of 
this  section,  "the  autliorized  naming  of  tlie  issuer"  in  an  "advice  of 
credit"  is  a  sufficient  signing.  Nothing  in  the  Code  requires  that  the 
"advice  of  credit"  or  "authorized  naming  of  the  issuer"  be  in  writ- 
ing. It  might  then  be  possible  under  subparagraph  (2)  to  have  an 
oral  letter  of  credit  although  subparagraph  (1)  attempts  to  prevent  it. 

Section  15108. 

The  implied  warranty  of  Section  15108  (2)  (a)  was  included  in  the 
standard  form  of  notation  letters  of  credit  approved  by  the  American 
Acceptance  Council  in  1922.  The  standard  form  was  not  formally 
adopted  by  bankers  in  either  the  United  States  or  abroad.  One  of  the 
reasons  for  rejecting  tlie  warranty  idea  was  that  in  the  opinion  of 
counsel  its  elimination  would  remove  the  risk  to  the  issuing  bank  of  a 
double  negotiation  by  depriving  the  negotiating  bank  of  any  basis  for 
claiming  that  the  issuing  bank  had  undertaken  to  protect  any  draft 
presented  which  would  exceed  the  aggregate  for  which  the  credit  was 
established.  See  Ward  and  Harfield,  Bank  Credits  and  Acceptances, 
3d  Edition  (1948)  pg.  172.  However,  California  banks  have  not  liad 
much  of  a  problem  with  double  negotiation.  If  it  is  decided  that  the 
warranty  idea  should  be  included  in  this  section,  your  subcommittee 
offers  the  folloAving  suggested  amendments  to  cover  the  situation  where 
there  are  a  chain  of  purchasers  under  a  notation  Letter  of  Credit: 
In  line  two  of  subpart  2  (a),  delete  the  words  "from  him"  and  sub- 
stitute in  their  place  the  words  "under  such  credit"  and  in  line  5 
strike  the  remainder  of  .subpart  (2)  after  the  words  "such  a  person 
warrants"  and  substitute  "warrants  to  everyone  and  all  intervening 
parties  warrant  that  the  notation  has  been  made ;  and ' ' 
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Section  15108  (3)(b). 

This  subparagraph  is  quite  confusing.  Perhaps  substituting  the  word 
"successive"  for  "competing"  might  make  it  less  confusing. 

Section  15113  (2)(b). 

This  subparagraph  indicates  that  an  indemnity  agreement  expires 
at  the  end  of  ten  business  days  unless  a  longer  time  is  agreed  to  be- 
tween the  parties.  Your  subcommittee  feels  that  any  time  limitation 
should  be  in  the  indemnity  agreement  alone  and  need  not  be  in  the 
statute.  Moreover,  the  "ultimate  customer"  should  never  receive  the 
documents  in  such  a  situation  but  at  the  most  be  permitted  to  examine 
them  in  the  hands  of  the  issuer.  A  statutory  limitation,  as  distinguished 
from  one  expressed  in  the  indemnity  itself,  appears  unfair  to  overseas 
customers,  who  would  probably  be  unaware  of  the  terms  of  the  statute, 
and  to  such  customers  "midnight  deadline"  would  probably  be  mean- 
ingless. 

Section  15114  (2)(b). 

This  subparagraph  covers  one  of  the  most  difficult  problems  in  the 
field  of  Letters  of  Credit.  By  giving  the  courts  power  to  enjoin  the 
honor  of  drafts  drawn  upon  documents  which  appear  to  be  regular  on 
their  face,  the  Commissioners  on  Uniform  State  Laws  do  violence  to 
one  of  the  basic  concepts  of  the  letter  of  credit,  to  wit,  that  the  letter 
of  credit  agreement  is  independent  of  the  underlying  commercial 
transaction.  However,  the  injunction  would  give  the  customer  protec- 
tion he  probably  would  not  have  under  California  law  and  it  probably 
would  not  create  legal  problems  for  banks  although  it  might  strain 
business  relations  between  corresponding  banks. 

Section  15114  (4)  and  (5). 

The  subcommittee  is  split  on  whether  these  optional  provisions  (and 
consequently  the  bracketed  language  in  Section  5-112(1))  should  be 
included  within  Article  5.  One  member  favors  including  the  subpara- 
graphs. The  other  members  would  exclude  them  because  they  feel  that 
the  issuing  bank,  in  selecting  an  agent  to  receive  the  documents  in  its 
behalf,  ought  to  accept  the  risk  of  proper  performance  by  that  agent 
and,  in  the  case  of  improper  performance,  assert  its  claim  against  the 
agent — in  any  event,  not  against  the  beneficiary. 

Section  15116  (2)(b)  and  (c). 

A  confirming  bank  as  well  as  an  issuing  bank  could  be  affected  by 
an  assignment  of  the  right  to  draw  under  a  letter  of  credit.  The  1952 
text  of  the  Uniform  Commercial  Code  recognized  this  and  expressly 
mentioned  a  confirming  bank  as  well  as  an  issuing  bank  in  Section 
15116  (2)  (b)  and  (c).  It  would  be  an  improvement  if  after  the  word 
"issuer"  in  2  (b)  and  (c)  "confirming  bank"  was  inserted. 

FINAL  REPORT  OF  THE  SUBCOMMIHEE  ON  CHAPTER  2 
(SALES)  OF  THE  UNIFORM  COMMERCIAL  CODE 

A.      RECOMMENDATION 

Your  subcommittee  concludes  that  Chapter  2  is  on  the  whole  well 
drafted,  workable  and  subject  to  the  comments  herein  well  conceived 
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and  a  subsequent  improvement  over  existing  statutory  and  ease  law. 
Any  change  in  the  law  of  the  magnitude  of  this  code  necessarily  re- 
sults in  a  multitude  of  variance  in  detail.  Invariably,  this  produces 
some  consternation  among  practicing  lawyers  who  must  master  some 
terms  of  the  new  order.  In  the  instant  case,  we  believe  the  improved 
statement  of  the  law  outweighs  the  disadvantage  of  the  temporary  con- 
fusion and  unfaniiliarity  with  tlie  material  as  reorganized.  We  do  not 
think  any  particular  purpose  will  be  served  by  commenting  on  every 
change  in  Chapter  2  and  have,  accordingly,  limited  our  comment  to 
those  features  which  are  of  first  importance  or  depart  substantially 
from  the  existing  law.  The  remarks  of  this  report  should  be  supple- 
mented by  reference  to  the  California  Annotations  to  the  Uniform  Com- 
mercial Code  as  printed  in  the  olYice  of  the  state  printer,  State  of  Cali- 
fornia, in  May  1960,  which  contains  a  completely  detailed  cross  refer- 
ence between  the  present  law  and  the  Code. 

In  preparing  this  report,  j-our  subcommittee  has  relied  heavily  and, 
in  our  judgment,  properly  upon  the  exhaustive  and  excellent  work  of 
those  who  have  preceded  us.  We  have  found  that  many  of  our  initial 
criticisms  of  Chapter  2  answered  after  consultation  with  tliese  sources. 
We  have  also  kept  in  mind  that  the  Code  in  its  present  form  represents 
not  only  twelve  years  of  labor  of  judges,  lawyers  and  scholars,  but  also 
reflects  changes  resulting  from  the  expensive  and  exhaustive  review  by 
the  New  York  Law  Revision  Committee  and  six  years  of  actual  experi- 
ence under  the  Code  in  Pennsylvania.  We  have,  however,  satisfied  our- 
selves as  to  the  precise  effect  Chapter  2  will  have  on  existing  California 
law  and  drawn  our  own  conclusions  as  to  that. 

B.      SUMMARY   OF   CHAPTER   2-SALES 

This  Chapter  is  a  rather  sweeping  overhaul  of  the  Uniform  Sales 
Act  (C.  C,  Sees.  1721-1800).  In  addition,  if  adopted,  it  would  necessi- 
tate some  revision  of  related  provisions  of  the  Civil  Code  and  the  Code 
of  Civil  Procedure  which  for  various  reasons  conflict  with  the  Chapter. 
On  the  other  hand,  it  would  not  conflict  with  statutory  regulation  of 
business  activities  such  as  vehicular  registration  aiid  sales  contract 
regulation,  small  loan  and  pawnshop  regulation  or  the  regulation  of 
time  purchases  contained  in  the  Unruh  Act,  except  the  latter  should  be 
reviewed  for  harmony  of  definitions  and  possibly  minor  conflicts  of 
substance. 

With  some  notable  exceptions,  the  Chapter  carries  forward  the  broad 
substance  of  sales  law  botli  in  this  state  and  elsewhere.  Its  drafters, 
however,  took  the  position  (with  which  your  subcommittee  concurs) 
that  the  present  act  is  too  narrow,  too  rigid  and  unnecessarily  indirect 
in  the  provisions.  The  di'aftcrs,  accordingly,  took  great  care  first  to  pro- 
vide adequate  definitions  of  all  iniporlant  terms,  including  a  number  of 
common  commercial  phrases  such  as  f.o.b.,  c.i.f.,  c  &  f.,  f.a.s.,  "ex-ship" 
and  "no  arrival,  no  sale,"  which  have  largely  been  ignored  heretofore. 
These  definitions,  in  turn,  have  been  carefully  correlated  with  those 
required  for  the  other  parts  of  the  Code.  In  itself,  this  is  a  notable 
improvement  over  all  existing  legislation  in  this  field. 

The  drafters  to  a  considcral))!'  degree  abandoned  "passing  of  title" 
as  a  means  or  teehni(|ue  l"or  (let(>rmining  parties'  riglits  in  sales  transac- 
tions. This  represents  a  change  of  form  rather  than  of  substance.  Chap- 
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ter  2  now  deals  directly  and  separately  with  the  various  phases  of 
sales  transactions,  i.e.,  time  of  sale,  risk  of  loss,  insurable  interest, 
possessory  rights  in  the  goods  and  creditors'  rights.  Except  as  noted 
herein,  the  Chapter  codifies  existing  law  with  the  necessary  resolution 
of  conflicting  lines  of  decisions  on  particular  points.  In  general,  the 
Chapter  provides  clearer,  broader  or  more  practical  answers  than  the 
Uniform  Sales  Act. 

The  drafters  next  introduced  some  special  rules  to  be  followed  for 
transactions  between  sophisticated  buyers  and  sellers.  This  has  been 
done  with  new  definitions  of  "merchant"  and  "between  merchants." 
(Section  12104)  Some  care  has  to  be  used  in  understanding  the  defini- 
tion of  "merchant"  who  is  any  party  who,  under  the  circumsta7ices, 
will  have  knowledge  of  the  customs  and  usages  of  the  trade.  Thus, 
an  international  banker  who  is  experienced  in  title  documents,  cus- 
toms papers  maritime  insurance  and  the  like  is  a  "merchant"  with 
respect  to  overseas  sales.  Conversely,  a  steel  company  executive  who 
buys  a  fish  pole  at  the  sports  store  is  for  the  purpose  of  that  transaction, 
an  amateur  buyer  and  not  a  "merchant."  The  principal  result  of  the 
distinction  is  to  impose  on  the  "merchant"  additional  obligations  over 
and  above  those  imposed  on  the  ordinary  buyer.  We  believe  this  change; 
although  not  entirely  free  from  problems,  to  be  beneficial,  because  it 
will  permit  courts  to  give  proper  recognition  to  long  standing  commer- 
cial practices.  Some  of  the  more  significant  features  of  these  rules  will 
be  separately  discussed.  • 

The  drafters,  in  Section  12201,  have  overhauled  the  existing  statute 
of  frauds  provisions  by  setting  up  more  practical  rules  to  deal  with 
partial  performance  where  there  is  inadequate  written  documentation. 
In  general,  we  are  of  the  opinion  that  the  section  is  effective  in  pre- 
venting the  statute  of  frauds  in  sales  transactions  from  becoming  in 
itself  an  engine  of  fraud.  There  was  a  divergence  of  opinion  among  the 
committee  members  as  to  Section  12201  (3)  (b).  Some  of  the  members 
proposed  that  the  sub-section  be  omitted  in  its  entirety.  Others  felt  that 
the  section  should  be  amended  to  cover  a  situation  wherein  a  general 
demurrer  might  be  interposed  to  a  complaint  on  an  oral  contract  for 
the  sale  of  goods.  It  is  recommended  that  further  study  be  given  to 
the  legal  implication  arising  from  the  subject  sub-paragraph  and  the 
special  situation  cited. 

The  drafters  modified  the  general  law  relating  to  express  and  im- 
plied warranties.  These  present  less  of  a  departure  in  this  state  than 
others,  since  the  results  have  to  a  large  extent  been  reached  by  court 
interpretation.  In  general,  the  Chapter  reflects  twentieth  century  stand- 
ards of  commercial  ethics  and  responsibility  rather  than  the  extreme 
"caveat  emptor"  theories  of  the  preceding  century. 

Two  other  innovations — "unconscionable  contracts"  and  a  new  stat- 
ute of  limitations — will  be  specifically  commented  on  below. 

C.      SPECIFIC   COMMENTS 

Your  subcommittee  feels  the  following  points  either  because  of  their 
intrinsic  importance  or  their  departure  from  familiar  legal  concepts 
deserve  specific  comment. 
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1.  Parol  Evidence.  Chapter  2,  Sections  11205,  11202(b)  and  11208, 
broadens  existing  law  bj'  permitting  greater  reference  to  custom  and 
usages  of  the  trade.  We  believe  that  this  change  will  not  introduce  un- 
certainty as  to  the  parties'  contract  first,  because  the  Chapter  itself 
in  Part  2  contains  rather  detailed  but  practical  instructions  dealing 
with  incomplete  terms,  continuous  dealing,  cross  forms  and  the  statute 
of  frauds  previously  discussed.  Second,  we  believe  these  provisions  are 
more  realistic  than  hard  and  fast  exclusionary  rules  of  evidence,  which, 
by  their  rigidity,  practically  invite  avoidance.  Third,  the  court  is  still 
required  to  ascertain  the  bargain  the  parties  made  and  not  one  which 
the  court  might  think  they  ought  to  have  made.  The  Chapter  also  per- 
mits more  latitude,  where  a  number  of  additional  terms  are  inferred 
but  understood  or  where  it  is  clear  that  experienced  businessmen  have 
made  a  deal  but  are  battling  it  out  with  conflicting  forms.  No  formula 
will  ever  solve  that  problem,  but  the  Chapter  seems  a  more  practical 
approach  to  the  problem  than  the  existing  act. 

2.  Firm  Offers.  Section  12205  specifically  provides  that  an  offer 
by  a  merchant  to  buy  or  sell  goods  in  a  signed  writing,  which  by  its 
terms  gives  assurance  that  it  will  be  held  open,  is  not  revocable  for  lack 
of  consideration  during  the  time  stated  in  the  contract,  or  if  no  time  is 
stated,  then  a  reasonable  time,  but  in  no  event  may  the  period  of  ir- 
revocability exceed  three  months.  It  should  be  first  noted  that  this 
applies  only  to  merchant  transactions. 

3.  Modification.  It  is  the  opinion  of  the  subcommittee  that  Sec- 
12209  is  improper  under  the  existing  state  of  law  in  California  and 
that  it  should  be  modified  as  respects  12209  (2)  so  that  this  section 
would  read  in  the  same  manner  as  the  present  Civil  Code  Section  1698, 
to  wit :  "  A  contract  in  writing  may  be  altered  by  a  contract  in  writing, 
or  by  an  executed  oral  agreement,  and  not  otherwise." 

4.  Unconscionable  Contracts.  Section  12302  empowers  but,  it 
should  be  noted,  does  not  require  the  court  to  denj'-  enforcement  either 
totally  or  partially  to  an  unconscionable  contract.  This  term,  perhaps 
unfortunately,  is  nowhere  defined.  However,  the  Official  Comment 
makes  clear  that  the  drafters  mean  unconscionable  in  the  Equity  sense. 
Your  subcommittee  questions  the  advisability  of  introducing  such  a 
vague  term  without  specific  definition  as  to  its  scope  or  effect.  It  is  the 
recommendation  of  the  subcommittee  that  Section  12302  in  its  entirety 
be  deleted  from  the  proposed  legislation. 

5.  Warranties.  A  diversion  of  opinion  occurred  with  reference  to 
third  party  beneficiaries  of  warranties  Express  or  Implied  (Section 
12318).  Many  of  the  committee  members  are  willing  to  accept  the  sec- 
tion as  proposed  in  the  Senate  preprint  bill.  Others  think  it  desirable 
to  extend  the  doctrine  of  privity  to  include  "any  natural  person  if  it  is 
reasonable  to  expect  that  such  person  may  use,  consume  or  be  affected 
by  the  goods. ' '  Further,  some  members  believe  that  the  last  sentence  of 
the  section,  now  included  in  the  Senate  preprint  should  be  excluded. 
Accordingly,  because  of  the  several  views  of  the  members,  the  commit- 
tee recommends  that  additional  consideration  be  given  to  this  section 
to  determine  the  lengths  to  which  its  codification  should  go. 
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6.  Consignment  Sales.  Section  12326  contains,  in  subdivision  (3), 
many  requirements  with  respect  to  a  seller  retaining  title  through  con- 
signment arrangements  and  what  he  must  do  to  preserve  his  rights.  In 
this  respect  it  is  well  settled  law  in  this  state  (See  43  Cal.  Jr.  2d,  Sales, 
See.  312,  et  seq)  that  the  retention  of  title  through  a  consignment  ar- 
rangement may  be  made  without  any  recording  requirement.  The  pro- 
visions of  this  section  would  require  a  compliance  with  Chapter  9  in 
connection  with  the  filing,  or,  in  the  alternative,  the  placing  of  certain 
impractical  signs  in  the  store  of  the  merchant.  The  economic  implica- 
tions of  the  section  are  considerable  in  view  of  the  vast  amount  of  con- 
signment business  which  is  done  by  the  merchants  of  this  state.  It  is 
the  opinion  of  the  subcommittee  that  this  phase  of  the  Chapter  on  sales 
should  be  studied  by  the  legislative  body  in  the  light  of  public  policy. 
From  the  purely  legal  standpoint,  while  it  would  work  to  create  addi- 
tional problems,  it  would  seemingly  be  satisfactory. 

7.  Entrusting.  While  some  of  the  members  of  the  committee  ex- 
pressed no  opinion  as  to  Section  12403  many  of  them,  on  the  other  hand, 
felt  that  subdivisions  (2)  (3)  were  too  broad,  and  should  be  the  subject 
of  a  very  careful  review  before  their  enactment.  Accordingly,  the 
committee  believes  that  further  study  should  be  given  to  the  legal 
import  of  these  two  sections  before  they  are  enacted  into  law. 

8.  Insurable  Interest  in  Goods  and  Manner  of  Identification  of 
Goods.  The  committee  recommends  (1)  (c)  be  changed  to  read 
"when  crops  are  planted  or  otherwise  become  growing  crops,  or  the 
young  are  conceived."  and  the  remainder  of  subparagraph  (c)  be  de- 
leted. (Section  12501) 

9.  Breach  and  Repudiation.  Article  6  of  Chapter  2  sets  forth  in 
detail  the  remedies  of  the  parties  with  respect  to  breach,  repudiation 
and  excuse.  This  is  a  definite  improvement  over  the  Uniform  Sales 
Act.  In  connection,  however,  with  Section  12612  (1)  there  is  a  defini- 
tion of  the  term  "installment  contract."  The  definition  of  installment 
contract  could  give  rise  to  some  difficulties  in  view  of  Section  1802.6 
of  the  Civil  Code  (Unruh  Act),  which  also  defines  an  installment  con- 
tract. The  term  as  used  in  the  Uniform  Commercial  Code  relates  to 
delivery  in  installments,  whereas  the  term  as  used  in  the  Unruh  Act 
relates  to  installment  payments.  Consideration  should  therefore  be 
given  to  the  use  of  a  definite  term  in  the  Unruh  Act  so  as  to  preserve 
the  uniformity  of  the  Uniform  Commercial  Code. 

10.  Statute  of  Limitations.  Section  12725  provides  for  a  change  in 
our  statute  of  limitations  in  that  contracts  of  sale  would  all  have  a 
four  year  limitation,  whether  the  contract  was  written  or  oral.  The 
Code  of  Civil  Procedure  of  the  State  of  California  presently  provides 
for  a  two  year  statute  of  limitation  with  respect  to  oral  contracts. 
(C.C.P.  Section  339).  It  is  the  opinion  of  the  majority  of  the  subcom- 
mittee that  the  statute  of  limitations  being  procedural  in  nature  is  a 
local  problem  and  that  section  12725  should  not  be  enacted  and  thereby 
leave  us  with  the  present  statute  of  limitations.  A  member  of  the  sub- 
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committee,  however,  feels  that  many  aspects  of  the  statute  of  limita- 
tions are  more  substantive  than  procedural  aiul  that  the  interests  of 
uniformity  would  best  be  served  by  the  enactment  of  the  section. 

Respectfully  submitted, 

Ernest  J.  Caldecott 
William  K.  Lindsay 
John  L.  Mechem 
Stanley  K.  Brown 
Chairman 

Richard  T.  Apel 

Secretary-Researcher 


COMMENT   ON   THE   FINAL    REPORT   OF   THE    SUBCOMMITTEE    ON    CHAPTER   2 
(SALES)   OF   THE    UNIFORM   COMMERCIAL   CODE    BY   LAWRENCE   VOLD 

1.  Sec.  3  of  this  report  (p.  5,  as  mimeojiraphed)  recommends  that 
Sec.  12209  (preprint  bill)  which  is  U.C.C.  2-209(2)  should  be  changed 
to  conform  to  the  present  California  Code  Sec.  1698,  to  wit:  "A  con- 
tract in  writing'  may  be  altered  by  a  contract  in  writing,  or  by  an  exe- 
cuted oral  agreement,  but  not  otherwise. ' ' 

To  me  this  recommendation  seems  a  mistake.  If  followed  it  will  mar 
the  uniformity  that  the  Uniform  Commercial  Code  seeks  to  promote. 
It  would  accentuate  a  special  feature  in  the  present  California  Civil 
Code  which  is  not  common  law  and  which  is  not  law  even  by  statute 
in  most  other  states  of  this  country.  Even  in  California,  it  has  not 
changed  ordinary  business  practice  on  this  point.  It  has,  however,  pro- 
moted almost  endless  litigation ;  as  witness  the  innumerable  reports  of 
appealed  cases  concerning  its  proper  scope  and  application  (See  Void, 
Sales,  1959,  sec.  13,  fn.  9  and  accompanying  text). 

2.  See.  4  of  that  report  (at  p.  5,  as  mimeographed)  criticizes  See. 
12302  (preprint  bill),  which  is  Sec.  2-302  of  the  Uniform  Commercial 
Code.  It  concludes  by  recommending  that  this  section  be  deleted  from 
tlie  proposed  legislation.  This  report  seems  to  assume  that  this  section 
would  "introduce"  the  vague  undefined  term  of  "unconscionable" 
into  California  law.  This  report  seems  to  overlook  that  this  vague  un- 
defined term  is  already  stalking  rampant  in  California  judicial  deci- 
sions. See,  for  instance.  Statute  of  Frauds  litigation :  Marks  v.  Walter 
G.  MeCarty  Corporation,  1949,  33  Cal.  2d  814,  205  P.  2d  1025 ;  Mon- 
arco  V.  Lo  Greco,  1950,  35  Cal.  2d  621,  220  P.  2d  737.  It  would  seem 
that  the  words  of  the  proposed  statute  on  "unconscionable",  rather 
an  further  confusing  the  judicial  material,  would  tend  to  its  clarifi- 
cation. 

FINAL  REPORT  OF  THE  SUBCOMMITTEE  ON  ARTICLE  3  OF  THE 
UNIFORM  COMMERCIAL  CODE  * 

Article  3  of  the  Uniform  Commercial  Code  is  a  revision  and  reor- 
ganization of  the  existing  Negotiable  Instruments  Law  now  found  in 
our  Civil  Code.  While  new  language  has  been  used,  the  changes  from 

•  AiMxndix  A  reflects  the  conclusion.^;  reached  at  the  preneral  nieetlnp  of  all  committee 
menthers  held  in  the  North  on  Septemlier  22  and  the  pencral  meetinp  of  all 
committee  meinlx-r.'^  held  in  the  South  on  Octohor  f).  It  do))arts  slightly  from  the 
text  of  Ajuundix  A  as  alllxed  to  the  reports  dated  September  13,  1960,  and 
September  23.  1960. 
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the  existing  NIL  are  not  too  great  and  to  all  intents  and  purposes  it 
may  be  said  that  the  law  in  this  area  remains  the  same.  Where  in  the 
past  there  have  been  conflicts  in  the  interpretation  of  the  NIL,  these 
have  been  resolved  and  other  sections  have  been  added  amplifying  the 
provisions  of  the  NIL  or  codifying  existing  case  law.  In  certain  areas 
the  scope  has  been  narrowed.  For  example,  corporate  debentures  are 
not  covered  under  Article  3,  but  are  covered  under  Article  8  on  In- 
vestment Securities. 

Your  committee  examined  the  article  section  by  section  and  reached 
the  conclusion  that  from  an  overall  standpoint  the  draftsmanship  is 
excellent  and  the  arrangement  is  a  little  more  logical  than  in  the 
existing  NIL.  On  the  other  hand,  the  adoption  of  Article  3  would 
mean  the  discarding  to  a  very  large  extent  of  the  existing  texts  and 
other  literature  keyed  to  the  language  of  the  present  NIL.  In  view 
of  the  changes  in  language  the  value  of  earlier  decisions  on  the  NIL 
is  to  a  very  large  extent  lost.  While  certain  conflicts  and  uncertainties 
have  been  removed  new  language  must  mean  that  others  will  appear. 
Balancing  the  advantages  and  disadvantages,  your  committee  reached 
a  final  conclusion  that  the  Article  is  acceptable  as  part  of  the  UCC 
as  a  whole  and  only  if  the  UCC  be  adopted  as  a  whole. 

Attached  hereto  is  Appendix  A  which  indicates  the  more  important 
changes  possibly  involving  some  questions  of  policy.  Also  attached 
is  Appendix  B  which  lists  the  changes  which  are  felt  to  be  minor. 
(The  numbering  in  the  appendices  follows  that  of  the  Senate  Pre- 
print. ) 
Dated:  October  6,  1960. 

John  D.  Gallaher 

David  W.  Lennihan 

Edward  W.  Rosston 

Mark  0.  Kasanin 

E.  M.  Mannon 

Kenneth  M.  Johnson,  Chairman 

APPENDIX  A 

""  Sec.  13103.  This  section  provides  that  Article  3  does  not  apply 
to  money,  documents  of  title  or  investment  securities.  Under  the  exist- 
ing law  corporate  debentures,  even  though  securities,  were  probably 

■  covered  by  the  NIL.  Also  the  provisions  of  Article  3  are  made  subject 
to  the  provisions  of  Article  4  dealing  with  bank  deposits  and  collec- 
tions and  Article  9  dealing  with  secured  transactions.  This  interlock- 
ing of  articles  was  one  of  the  reasons  why  it  was  felt  that  Article  3 
should  not  be  adopted  except  as  part  of  the  Code  as  a  whole. 

Sees.  13104,  13105,  13106.  These  sections  deal  with  questions  of 
form  and  make  it  clear  that  certain  types  of  references  in  negotiable 
instruments  do  not  prevent  them  from  being  such.  These  changes  ap- 
peared to  be  desirable  and  were  approved. 

Sec.  13115.  This  section  reverses  the  existing  rule  found  in  NIL 
Sec.  15.  An  instrument  stolen  while  it  still  contains  blanks  may  be  en- 
forced by  a  holder  in  due  course  if  the  blanks  are  completed  and  the 
instrument  later  negotiated  to  a  holder  in  due  course.  In  other  words, 
although  the  instrument  has  not  been  issued  in  the  usual  sense  of  the 
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word,  a  holder  in  due  course  may  have  rights  thereunder.  See  also 
Sec.  13407  (3).  This  change  adding  to  the  rights  of  a  holder  in  due 
course  was  approved. 

Sec.  13121.  Two  alternative  suggestions  as  to  what  the  rule  should 
be  when  an  instrument  is  payable  at  a  bank  are  set  forth  in  the  final 
edition  of  the  UCC.  Alternative  A  provides  that  if  the  instrument  is 
payable  at  a  bank,  it  may  be  paid  out  of  the  funds  of  the  maker  in  the 
possession  of  the  bank.  Alternative  B  is  to  the  contrary  and  is  the 
alternative  found  in  the  Senate  Preprint.  It  was  believed  that  Alter- 
native B,  although  contrary  to  existing  California  Law  found  in  Civil 
Code  Sec.  3168  probably  represented  the  better  rule  in  view  of  current 
practice  and  was  thus  approved;  however,  contrasting  Sec.  13121  with 
See.  13120  pertaining  to  instruments  payable  through  a  bank,  a  ques- 
tion arises  because  in  Sec.  13120  the  reference  is  to  "an  instrument", 
while  Sec.  13121  is  limited  to  "a  note  or  acceptance".  Query:  THiy  is 
the  distinction  made  and  what  effect  does  it  have  ?  Probably  the  differ- 
ence in  language  in  Sec.  13121  is  to  make  it  clear  that  a  bank  may  pay 
a  check  drawn  on  it ;  however,  under  the  language  of  Alternative  B 
it  can  be  argued  that  a  sight  draft  drawn  on  an  individual  and  pay- 
able at  a  bank  might  authorize  the  bank  to  pay  it.  This  is  probably  not 
the  intent.  A  possible  rewording  of  Sec.  13121  is  suggested  as  follows : 

"An  instrument  which  states  that  it  is  payable  at  a  bank  is  not 
of  itself  an  order  or  authorization  to  the  bank  to  pay  it  unless  the 
bank  be  the  drawee." 

Sec.  13122.  This  is  an  entirely  new  section  and  there  is  no  equiva- 
lent in  the  existing  NIL.  This  section  states  when  a  cause  of  action 
arises  under  various  situations.  Among  other  things  the  section  states 
that  in  the  case  of  a  demand  instrument,  the  cause  of  action  arises 
upon  the  date  of  the  instrument.  If  for  example  a  cashier's  check  issued 
by  a  bank  is  considered  to  be  a  deposit,  then  this  section  would  be  in 
conflict  with  Sec.  348  of  the  Code  of  Civil  Procedure  which  provides 
that  there  is  no  statute  of  limitations  on  bank  deposits.  This  section 
was  approved ;  however,  it  is  recommended  that  California  follow  a 
change  made  by  Massachusetts  in  Subparagraph  (4)  (a)  of  this  sec- 
tion as  follows : 

"  (a)  In  the  case  of  a  maker,  ei  a  demand  «e^  acceptor  or  other 
primary  obligor  of  a  demand  instrument ,  from  the  date  of  de- 
mand." 

Sees.  13410,  13419.  Sec.  13410  in  relation  to  acceptances  provides 
that  an  acceptance  must  be  on  the  draft.  In  other  words,  collateral 
acceptances  on  a  separate  piece  of  paper  are  no  longer  recognized  other 
than  as  a  contract  between  the  parties  thereto.  Retention  of  the  draft 
does  not  amount  to  an  acceptance  but  is  defined  as  a  conversion  under 
Sec.  13419.  These  changes  were  approved. 

Sec.  13606.  This  section  extends  the  so-called  .suretyship  defenses 
to  parties  who  in  fact  are  in  the  position  of  a  surety  if  this  is  known 
to  the  holder.  An  example  would  be  an  accommodation  party  who  ap- 
pears as  a  co-maker.  This  is  a  change  from  the  existing  California  law. 
This  section  was  approved. 
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Sec.  13804.  This  section  provides  that  in  an  action  upon  a  lost 
instrument  the  court  may  require  the  plaintiff  to  indemnify  the 
defendant  against  loss  by  reason  of  further  claims  on  the  instrument. 
Under  See.  3415  of  the  Civil  Code  relating  to  lost  instruments  the  giv- 
ing of  security  is  mandatory.  The  provisions  of  Sec.  3415  appear  to  be 
more  desirable  and  as  a  result  Sec.  13804  was  not  approved  in  its 
present  form.  It  was  suggested  that  the  last  sentence  be  amended  to 
read  as  follows : 

' '  The  court  must  require  a  sufficient  indemnity  bond  indemnifying 
the  defendant  against  loss  by  reason  of  further  claims  on  the 
instrument. ' ' 

The  expression  "a  sufficient  indemnity  bond"  is  language  found  else- 
where in  the  Code,  for  example  Sec.  18405  (2)  (b). 

Sec.  13805.  This  section  provides  that  instruments  which  would 
be  negotiable  but  for  the  fact  that  they  are  not  made  payable  "to 
order"  or  "to  bearer"  are  to  be  treated  as  negotiable  and  subject  to 
the  provisions  of  Article  3,  except  that  there  can  be  no  holder  in  due 
course.  This  is  an  entirely  new  section  and  there  is  nothing  comparable 
in  the  NIL.  The  section  was  the  subject  matter  of  lengthy  discussion 
and  because  of  divergent  views  was  neither  approved  nor  disapproved. 
It  was  also  felt  that  the  wording  was  not  entirely  satisfactory  because 
of  the  use  of  the  word  "instrument"  which  is  a  defined  term  and  taken 
by  itself  means  a  negotiable  instrument.  See  Sec.  13102. 

APPENDIX  B 

Sec.  13109  (l)(d).  This  sub-section  expands  the  existing  Cali- 
fornia rule  by  providing  that  an  instrument  is  payable  at  a  definite 
time,  even  though  it  is  subject  to  extension  at  the  option  of  the  holder. 
This  section  should  be  read  in  conjunction  with  Sec.  13118(f)  which 
provides  that  a  holder  may  not  exercise  his  option  to  extend  an  instru- 
ment over  the  objection  of  a  maker  or  acceptor  who  tenders  full  pay- 
ment upon  maturity. 

Sec.  13202.  This  section  makes  it  clear  that  words  of  assignment 
or  guaranty  do  not  affect  an  endorsement  as  such.  This  probably 
changes  California  law  as  found  in  such  cases  as  Kern  v.  Henry,  138 
Cal.  App.  46  (1934),  holding  that  words  of  assignment  make  the  en- 
dorsement a  qualified  endorsement. 

Sec.  13206.  This  section  probably  changes  the  existing  California 
law.  It  is  made  clear  that  there  may  be  a  holder  in  due  course  after 
a  restrictive  endorsement.  The  first  taker  under  certain  types  of  restric- 
tive endorsement  must  however  pay  or  apply  any  value  given  in  a 
manner  consistent  with  the  restrictive  endorsement. 

Sec.  13302.  This  section  resolves  an  old  conflict  under  the  NIL. 
The  new  section  makes  it  definite  that  a  payee  can  be  a  holder  in  due 
course. 

Sec.  13304.  This  section  is  new  and  provides  a  presumption  that  a 
check  drawn  and  payable  within  the  United  States  is  not  overdue  for 
a  period  of  30  days  after  date  of  issue. 
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Sec.  13404.  This  .section  provides  tliat  any  unauthorized  signature 
may  be  ratified  for  all  purposes. 

Sec.  13406.  This  section  codifies  and  broadens  the  case  law  rule 
on  negligence  of  a  maker  or  drawer  which  contributes  to  forgery  or 
alteration.  Negligence  must  contribute  "substantially"  to  the  altera- 
tion or  forgery,  but  such  negligence  will  preclude  the  maker  or  drawer 
from  asserting  a  defense  based  on  the  alteration  or  lack  of  authority 
against  a  holder,  as  well  as  a  drawee.  The  drawee  or  other  payor  must, 
however,  pay  the  instrument  in  good  faith  and  in  accordance  with  the 
"reasonable  commercial  standards"  of  the  drawee's  business.  Presum- 
ably this  is  a  question  of  fact  and  is  substantiality  equivalent  to  the 
present  case  law  requirement  that  a  drawee  bank  must  first  show  itself 
free  of  negligence.  See  Basch  v.  Bank  of  America,  22  Cal.  2d  316 
(1943). 

Sec.  13411.  This  is  a  new  section  which  provides  that  a  bank  may 
certify  a  check  before  returning  it  for  lack  of  proper  endorsement. 

Sec.  13417.  This  section  represents  new  law  and  provides  that 
warranties  of  an  endorser  run  in  favor  of  a  drawee. 

Sec.  13504.  Under  prior  law  presentment  was  required  to  all  joint 
makers,  acceptors  or  drawees  unless  they  were  partners.  Under  the  new 
section  presentment  may  be  made  to  any  one  .such  drawee,  maker  or 
acceptor. 

Sec.  13507.  This  section  makes  it  clear  tliat  the  return  of  an  in- 
strument for  lack  of  proper  endorsement  is  not  a  dishonor. 

Sec.  13701.  This  is  a  new  section  dealing  with  advices  of  inter- 
national drafts.  It  appears  to  conform  with  banking  practice  in  general. 

Sec.  13803.  This  is  a  new  section  which  codifies  the  common  law 
doctrine  of  ' '  vouching  in ' '.  For  example,  if  a  drawee  bank  is  sued  by  its 
customer  or  the  true  payee  for  having  paid  a  check  on  a  forged  endorse- 
ment, the  drawee  bank  may  give  a  collecting  bank  or  other  presenter 
written  notice  of  the  litigation  and  an  opportunity  to  come  in  and 
defend.  The  person  so  invited  is  bound  by  the  result  of  the  litigation. 

APPENDIX   C.      PRELIMINARY  REVIEW  OF  ARTICLE  3   OF  THE   UNIFORM  COMMERCIAL 
CODE  BY  SUBCOMMITTEE,  NORTHERN  SECTION,  STATE   BAR  OF  CALIFORNIA 

UCC  Art.   3  Part    1  Sec.    13113 

Seal 

California  L.aw:  .3087   (4)    CC 

Reconinu'nd  :   Approval 

Comments :  This  section  is  either  suhstantially  the  same  as  the  Civil  Code  Section 

and   probable   court   interpretation    of    it   or   contains   changes   which    are   of   no 

substantial  importance. 

UCC  Art.  3  Part  2  Sec.    13203 

Wrong  or  Misspelled  Name 
California  Law:  .3124  CC 
Recommend  :    Approval 

Comments:  This  section  is  either  substantially  the  same  as  the  Civil  Code  Section 
and   probable   court   interpretation   of   it   or   contains   changes   which    are   of   no 
-  substantial  importance. 


13404 

,  13405,  13408,  13409, 

13415 

,  13417,  13418 

Calif.  Civil  Code  Sec. 

3099 

3098a 

3104 

3090(3) 

3109 

3208, 

3265e 

3141, 

3142, 

3143 

3119, 

3125, 

3147,  3148, 

3149 

3109, 

3110, 

3145 

3146, 

3147, 

3150 

8143 
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UCC  Art.  3  Part  4  Sees.    13401,   13402, 

13413,    13414, 

Bill 

Section     Subject 

13401  Signature 

13402  Signature  in  Ambiguous  Capacity 

13404  Unauthorized  Signature 

13405  Imposters  ;  Signature  in  Name  of  Payee 

13408  Consideration 

13409  Draft  Not  an  Assignment 

13413  Contract  of  Maker,  Drawer  and  Acceptor 

13414  Contract  of  Indorser ;  Order  of  Liability 

13415  Contract  of  Accommodation  Party 

13417  Warranties  on  Presentment  and  Transfer 

13418  Finality  of  Payment  or  Acceptance 
Recommendation  :  Approval 

Comment :  The  above  sections  are  either  substantially  the  same  as  the  Civil  Code 
Sections  and  probable  court  interpretations  of  them  or  contain  changes  which  are 
of  no  substantial  importance. 

UCC  Art.  3  Part  5  Sees.    13503,   13505,   13507 

Bill 
Section     Subject  Calif.  Civil  Code  Sec. 

13503     Time  of  Presentment  3152,  3153,  3156,  3166, 

3167,  3225,  3226,  3227,    • 
3265b  and  3266b 
13505     Rights  of  Party  to  Whom  Presentment  is  Made        3154,  3155 
13507     Dishonor  ;  Holder's  Right  of  Recourse ; 

Term  AUowing  Re-Presentment  3164,  3165  and  3230 

Recommend:  Approval 

Comments :  The  above  sections  are  either  substantially  the  same  as  the  Civil  Code 
Sections  and  probable  court  interpretations  of  them  or  contain  changes  which  are 
of  no  substantial  importance. 

UCC  Art.  3  Part  6  Sec.   13605 

Cancellation  and  Renunciation 

California  Law  :  3203  and  3204  CO 

Recommend :  Approval 

Comments :  The  above  sections  are  either  substantially  the  same  as  the  Civil  Code 

Sections  and  probable  court  interpretations  of  them   or   contain   changes  which 

are  of  no  substantial  importance. 

UCC  Art.  3  Part   1  Sec.    13101 

Short  Title 

California  Law :  None 
Recommend :  Approval 
Comments :  None 

UCC  Art.  3  Part   1  Sec.   13102 

Definitions  and  Index  of  Definitions 

California  Law  :  1796,  1858.04,  2132b,  3082(5) ,  3111,  3209,  3286  CO 

Recommend :  Approval 

Comments:  "Issue"  includes  delivery  to  a  remitter  (purchaser  of  a  cashier's  check). 
Definition  of  "issue"  deletes  the  "instrument  complete  in  form"  of  CO.  3266  as 
inconsistent  with  the  provisions  of  CO.  3095,  3096.  "Promise"  and  "order"  pre- 
viously undefined  in  NIL  are  now  defined.  The  rule  of  C.C.  3209  is  reversed ; 
alternative  drawees  are  now  permitted  in  keeping  with  corporate  practice. 

UCC  Art.  3  Part   1  Sec.    13103 

Limitations  on  Scope  of  Article 
California  Law  :  None  ;  new  law 
Recommend  :  Approval 

Comments :  Article  3  does  not  apply  to  money,  documents  of  title  or  investment 
securities.  Article  3  is  subject  to  the  provisions  of  Articles  4  and  9. 
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UCC  Art.  3  Part  1  Sec.   13104 

Form    of    Negotiable    Instruments ;    "Draft" ;    "Check" ;    "Certificate    of    Deposit" ; 

"Note". 
California  Law :  3082,  3086,  3091,  3207,  3265a  CC 

576  CC  re  issue  and  transferability  of  Certificate  of  Deposit 
Recommend :  Approval 
Comments :  No  substantial  change  in  the  law.  3091  CC  permitting  looser  language 

is  omitted.  3086(4)    CC.   permitting  election  in  holder   to   require  something  in 

lieu  of  money  is  also  omitted,  as  the  section  was  intended  for  barter.  A  definition 

of  Certificate  of  Deposit  is  added. 

UCC  Art.  3  Part   1  Sec.   13105 

When  Promise  or  Order  Unconditional 

California  Law  :  3084  CC 

Recommend :  Approval 

Comments :  This  section  broadens  3084  CC  as  to  statements  which  are  permitted 
without  destroying  negotiability.  Certain  conflicts  in  the  NIL  are  resolved.  Under 
3-105 (b)  it  may  be  stated  in  the  instrument  that  the  promise  or  order  is  made 
or  the  instrument  matures  in  accordance  with  or  "as  per"  such  transaction.  The 
latter  clause  as  to  maturity  probably  reverses  the  rule  of  WestJake  Mercantile 
Finance  Corp.  v.  Merritt,  204  Cal.  673  (1928).  However,  it  is  still  the  rule  that 
the  promise  is  not  unconditional  if  subject  to  or  governed  by  any  other  agree- 
ment. 13105(g)  reverses  the  California  interpretation  of  3084  CC  where  the 
instrument  is  limited  to  payment  out  of  a  particular  fuud  if  issued  by  a  govern- 
ment. 

UCC  Art.  3  Part    1  Sec.    13106 

Sum  Certain 

California  Law  :  3083,  3087  CC 

Recommend  :  Approval 

Comments :  This  section  expands  3083  CC  to  clarify  the  problems  which  have  arisen 
under  the  NIL  with  respect  to  interest,  discounts  or  additions,  exchange,  costs  and 
attorneys'  fees.  3083(3)  concerning  acceleration  clauses  is  deleted,  since  13109 
broadly  validates  acceleration  clauses. 

UCC  Art.  3  Part    1  Sec.    13107 

Money 

California  Law  :  3087(5)  CC 

Recommend  :  Approval 

Comments :  This  section  provides  rules  applicable  to  instruments  drawn  payable  in 

a  foreign   currency   and   defines  when   an   instrument  is  payable   in   money.   This 

section  is  new. 

UCC  Art.  3  Part   1  Sec.    13108 

Payable  on  Demand 

California  Law  :  3088  CC 

Recommend  :  Approval 

Comments  :  A  rephrasing  of  3088  CC. 

The  last  sentence  of  3088  CC  has  been  deleted  to  make  it  clear  that  one  taking 
time  paper  after  maturity  does  not  acquire  due  course  rights  against  a  post- 
maturity indorser. 

UCC  Art.  3  Part   1  Sec.   13109 

Definite  Time 

California  Law:  3085,  3098(3)  CC 

Recommend  :  Further  Study 

Comments:  13109(1)  (c)  validates  all  acceleration  clauses  but  11208  imposes  a 
good  faith  requirement.  This  might  be  drafted  into  one  section.  The  so-called 
"insecurity  clauses"  are  permitted.  This  may  change  the  California  rule.  See 
People's  Finance  and  Thrift  Co.  V.  Shatr-Leahy  Co..  214  Cal.  108  (1931). 
3-109(1)  (d)  allows  extension  at  the  option  of  the  holder  but  3-118(f)  provides 
that  the  option  cannot  be  exercised  without  the  consent  of  maker  or  acceptor. 
This  might  be  better  drafted  into  one  section.  13109(2)  reverses  3085(3)  CC  and 
invalidates  "payable  on  death"  instruments.  This  change  is  probably  desirable. 


THE  UNIFORM   COMMERCIAL  CODE  349 

UCC  Art.  3  Part  1  Sec.   13110 

Payable  to  Order 

California  Law  :  3089  CC 

Recommend :  Further  Study 

Comments  :  The  provisions  of  3089  CC  are  substantially  repeated.  New  provisions 
are  added  to  cover  estates,  trusts,  funds,  partnerships  and  unincorporated  asso- 
ciations. An  instrument  is  payable  to  order  when  payable  to  "order"  or  "assigns." 
13110(3)  covering  instruments  payable  both  to  order  and  bearer  invites  possible 
conflict  and  confusion  with  13111(a)  covering  instruments  payable  to  bearer  or 
the  order  of  bearer.  See  26  Rocky  Mountain  L.  Rev.  25  ff. 

UCC  Art.  3  Part   1  Sec.   13111 

Payable  to  Bearer 

California  Law  :  3090  CC 

Recommend  :  Further  Study 

Comments :   Similar   to  3090  CC  but  deletes   provision   respecting  fictitious   payees 

now  covered  by  13405  and  provisions  respecting  last  indorsement  now  covered  by 

13204. 
As  to  possible  ambiguity  arising  from  conflict  with  13110(3),  see  sheet  for  that 

section  and  attachment.   Also  see  attachment  or   13110   concerning   "pay   to   the 

order  of "  instruments  which  are  covered  by  13111(c). 

UCC  Art.  3  Part   1  Sec.   13112 

Terms  and  Omissions  Not  AfTecting  Negotiability 

California  Law  :  3086,  3087,  3295  CC 

Recommend :  Approval 

Comments :  No  substantial  changes  in  law.  Adds  new  provisions  respecting  main- 
tenance, protection  or  giving  of  collateral,  acknowledgment  of  satisfaction  of 
drawer's  obligation  and  drafts  drawn  in  a  set  of  parts. 

UCC  Art.  3  Part   1  Sec.   13114 

Date,  Antedating,  Postdating 

California  Law :  3087,  3092,  3093,  3098  CC 

Recommend :  Approval 

Comments :  Expanded  but  no  substantial  changes.  Negotiability  is  not  affected  by 
lack  of  date,  ante  or  postdating,  as  under  NIL.  New  provision  added  to  the  effect 
that  the  time  of  payment  of  an  ante  or  postdated  instrument  is  determined  from 
the  stated  date. 

UCC  Art.  3  Part  1  Sec.   13115 

Incomplete  Instruments 

California  Law :  3094,  3095,  3096  CC 

Recommend  :  Further  Study 

Comments:  Simplifies  CC  3095.  Omits  NIL  provision  on  inserting  date  (3094). 
Such  instrument  is  to  be  treated  like  any  other  incomplete  instrument.  Reverses 
rule  of  CC  3096.  An  instrument  stolen  while  it  contains  blanks  may  be  enforced 
by  a  holder  in  due  course  if  the  blanks  are  filled  up  and  the  item  is  later  negoti- 
ated to  him.  This  follows  from  13305  and  13407  that  neither  nondelivery  nor 
unauthorized  completion  is  a  defense  against  a  holder  in  due  course. 

UCC  Art.  3  Part   1  Sec.   13116 

Instruments  Payable  to  Two  or  More  Persons 

California  Law  :  3122  CC 

Recommend :  Approval 

Comments  ;  Expanded  to  provide  for  alternate  payees. 

UCC  Art.  3  Part   1  Sec.    13117 

Instruments  Payable  with  Words  of  Description 

California  Law  :  3123  CC 

Recommend  :  Approval 

Comments :  NIL  expanded  to  provide  for  instruments  payable  to  a  named  person 

with  additional  words  describing  him   as  agent,  oflBcer,  other   fiduciary  or  other 

identification. 
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UCC  Art.  3  Part   1  Sec.   13118 

Ambiguous  Terms  and  Rules  of  Construction 

California  Law  :  3098,  3149  CC 

Recommend  :  Further  Study 

Comments:  13118(a)  through  (e)  reword  existing  law.  No  substantial  changes. 
13118(f)  is  new.  Unless  otherwise  specified  consent  to  an  extension  authorizes  an 
extension  limited  to  the  equivalent  of  the  original  term.  A  holder  cannot  exercise 
option  to  extend  if  maker  or  acceptor  objects  and  tenders  payment  when  due. 
Since  this  latter  provision  qualifies  13109(d)  it  might  be  well  to  draft  the  pro- 
visions of  13118(f)  and  13109(d)  in  one  section. 

UCC  Art.  3  Part   1  Sec.    13119 

Other  Writings  Affecting  Instruments 

California  Law :  New 

Recommend :  Further  Study 

Comments  :  This  section  makes  it  clear  that  a  separate  instrument  does  not  destroy 
negotiability.  Negotiability  is  determined  by  looking  to  the  terms  of  the  instrument 
as  stated  on  its  face.  However,  this  section  may  create  problems — the  provisions 
of  a  separate  instrument,  such  as  an  acceleration  clause  in  a  mortgage  securing 
a  note,  may  be  said  to  be  incorporated  in  the  note.  Why  is  this  section  necessary? 

UCC  Art.  3  Part   1  Sec.    13120 

Instruments  "Payable  Through"  bank 

California  Law :  New 

Recommend  :  Approval 

Comments :  States  the  commercial  understanding  of  the  effect  of  the  language  "pay- 
able through"  bank.  The  bank  is  not  drawee  but  is  merely  designated  as  collecting 
bank.  This  language  does  not  authorize  the  bank  to  pay  the  instrument. 

UCC  Art.  3  Part   1  Sec.    13121 

Instruments  Payable  at  Bank 

California  Law  :  Alternative  A  :  3168  CC 

Alternative  B  :  Reverses  3168  CC 

Recommend :  Further  Study 

Comments:  Alternative  A  is  present  California  law  and  should  be  retained  unless 
there  is  persuasive  reason  to  adopt  Alternative  B.  The  present  law  is  that  the 
bank  is  ordered  to  make  payment  out  of  the  account  when  the  instrument  falls 
due.  Alternative  B  is  to  the  contrary. 

UCC  Art.  3  Part   1  Sec.   13122 

Accrual  of  Cause  of  Action 

California  Law  :  New 

Recommend  :  Further  Study 

Comments :  States  rules  as  to  the  time  a  cause  of  action  accrues  against  various 
parties  to  an  instrument.  This  may  conflict  with  CCP  348,  providing  that  there 
is  no  statute  of  limitations  on  deposits,  if  a  cashier's  check  or  certified  check  is 
considered  a  deposit.  By  inference,  demand  on  a  cashier's  check  or  other  bank  in- 
strument would  not  be  required  for  the  cause  of  action  to  accrue,  since  13122(2) 
states  that  in  the  case  of  a  certificate  of  deposit  demand  is  necessary.  Demand 
is  therefore  not  necessary  for  any  other  instrument. 

UCC  Art.  3  Part  2  Sec.    13201 

Transfer  ;  Right  to  Endorsement 
California  Law  :  3108,  3130  and  3139  CC 
Recommend  :  Change 

Comments  :  The  section  covers  the  rights  of  a  transferee  who  is  not  a  holder  and 
provides  for  the  shelter  principle.  In  connection  with  the  latter  it  states: 

"Except  that  a  transferee  who  ...  as  a  prior  holder  had  notice  of  a  defense 

or  claim  .   .  .  cannot    improve    his   position    by    taking    from    a    later   holder   in 

due  course." 

This  laugiiiige  suggests  thai   a  in-inr  holder  in  due  course,  who  sui)se(iueutly  and 

while    lie    licld    the    iust runicnt,    learned    of    ;i    ciaiui    or   defense,    would    n(>t    be 
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sheltered  when   he  re-acquired  from   a  subsequent  holder   in   due  course.   This 
implication  can  be  removed  by  changing  the  language  to  read : 

"Except  that  a  transferee  .  .  .  who  as  a  prior  transferee  would  not  become 
a  holder  in  due  course  and  acquired  notice  of  a  defense  or  claim  .  .  .  cannot 
improve  his  position  by  taking  from  a  later  holder  in  due  course." 

UCC  Art.  3  Part  2  Sec.    13202 

Negotiation 

California  Law  :  3111,  3112  and  3113  CC 
Recommend  :   Change 

Comments :  The  section  defines  negotiation  as  delivery  of  a  bearer  instrument  and 
delivery  of  an  order  instrument 
Section  4  provides : 

"Words  of  assignment,  condition,  waiver,  guaranty,  limitation  or  disclaimer 
of  liability  and  the  like  accompanying  an  endorsement  do  not  effect  its  character 
as  an  endorsement." 

The  "character"  of  an  endorsement  may  be  partially  of  transfer  and  partially 
of  warranty.  It  may  be  desirable  to  clarify  the  4th  paragraph  so  as  to  show 
that  words  of  disclaimer,  etc.  are  effective  to  limit  the  warranty  aspect  of  an 
endorsement.  The  change  could  be  the  addition  of  the  phrase : 
"Except  as  provided  in  Sec.  13414." 

UCC  Art.  3  Part  2  Sec.    13204 

Special  endorsement ;  blank  endorsement 

California  Law  :  3090,  3114,  3115,  3116,  3121  CC 

Recommend  :  Approval 

Comment :  Changes  the  rule  of  CC  Sec.  3121  by  making  the  last  endorsement  de- 
termine the  character  of  the  paper  as  "order"  or  "bearer"  for  the  reason  that  a 
holder  of  bearer  paper  should  be  entitled  to  require  the  endorsement  of  his  trans- 
feree, m 

UCC  Art.  3  Part  2  Sec.    13205 

Restrictive  Endorsements 

California  Law  :  3117,  3120  CC 

Recommend  :  Approval 

Comment :  Classifies  "conditional"  endorsements  as  a  kind  of  restrictive  endorsement 

and  specifically  includes  the  phrases  usually  used  to  signify  a  purpose  of  deposit 

or  collection  as  restrictive  endorsements. 

UCC  Art.  3  Part  2  Sec.    13206 

Effect  of  Restrictive  Endorsement 
California  Law  :  3117,  3118,  3120,  3128  CC 
Recommend :  Further  Study 

Comment :  The  section  provides  that  an  endorsement  cannot  prevent  further  transfer 
or  negotiation  and  for  the  effect  of  various  restrictive  endorsements. 

Banks  are  differently  affected  by  restrictive  endorsements  than  other  persons, 
n    -generally  with  a  view  to  simplifying  the  collection  process. 

All  endorsees  may  disregard  restrictive  endorsements  by  persons  other  than 
their  immediate  transferor,  unless  they  have  knowledge  that  their  immediate  trans- 
feror is  a  fiduciary  and  is  negotiating  the  instrument  in  breach  of  his  fiduciary 
duty. 

It  is  not  right  clear  to  me  whether  there  is  a  conflict  between  Sec.  4  of  this 
section  and  the  shelter  principle. 

UCC  Art.  3  Part  2  Sec.    13207 

Negotiation  effective  although  it  may  be  rescinded. 
California  Law  :  3103,  3139,  3140  CC 
Recommend  :  Approval 

Comments :  Provides  in  effect  that  a  holder,  whose  rights  are  voidable,  has  power  to 
negotiate  the  instrument  to  a  subsequent  holder  in  due  course. 
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UCC  Art.  3  Part  2  Sec.    13208 

Re-acquisition 

California  Law :  3139,  3131,  3202  CC 

Recommend  :  Approval 

Comment :  States  right  of  re-acquirer  to  strike  intervening  endorsements  unnecessary 

to  his  title,  etc. 

UCC  Art.  3  Part  3  See.    13301 

Rights  of  a  holder 
California  Law  :  3132  CC 
Recommend :  Approval 

Comment :  States  power  of  a  holder  to  enforce  and  discharge  an  instrument  not- 
withstanding adverse  claims,  unless  Sec.  603  has  been  complied  with. 

UCC  Art.  3  Part  3  Sec.   13302 

Holder  in  due  course 

California  Law  :  3133  CC 

Recommend  :  Approval 

Comment:  This  section  provides  that  a  payee  may  be  holder  in  due  course  and 
that  one  acquiring  an  instrument  under  legal  process  in  taking  of  an  estate,  or 
any  bulk  transaction  out  of  the  regular  course  of  the  transferor's  business,  may 
not  be  a  holder  in  due  course. 

UCC  Art.  3  Part  3  Sec.    13303 

Taking  for  value 

California  Law  :  3106,  3107,  3108,  3135  CC 

Recommend  :  Approval 

Comment :  An  executory  promise,  unless  made  irrevocably  to  a  third  person,  is  not 
value.  A'^alue  is  a  concept  material  only  to  who  may  be  a  holder  in  due  course, 
whereas,  consideration  is  material  only  to  whether  a  particular  party  is  liable  on 
the  instrument 

UCC  Art.  3  Part  3  Sec.   13304 

Notice  to  Purchaser 

California  Law :  3126,  3133,  3134,  3136,  3137  CC 

Recommend  :  Approval 

Comment :  It  defines  notice  of  a  defense  or  claim  both  aflBrmatively  and  negatively. 
The  subject  is  treated  in  more  detail  than  under  the  present  statutory  law,  and 
the  rules  are  reasonable  and  desirable.  For  example,  notice  that  a  person  negotiat- 
ing an  instrument  is  a  fiduciary  is  not  notice  of  a  claim  or  defense,  since,  probably, 
he  has  a  right  to  do  so  and  will  not  breach  his  duty. 

UCC  Art.  3  Part  3  Sec.    13305 

Rights  of  a  holder  in  due  course 

California  Law :  3096,  3097,  3138  CC 

Recommend :  Approval 

Comment :  States  the  rights  of  a  holder  in  due  course  in  more  detail  than  does  the 

present  statute.  Changes  the  rule  that  a  holder  in  due  course  does  not  take  free  of 

the  defense  of  nondelivery  of  an  incomplete  instrument. 

UCC  Art.  3  Part  3  Sec.    13306 

Rights  of  one  not  holder  in  due  course. 

California  Law :  3097,  3109,  3139,  3140  CC 

Recommend :  Approval 

Comment :    Except   where    necessary    to    conform    to    the   new    rules    regarding    the 

effect  of  restrictive  endorsements   (Section  13206),  this  section  makes  no  changes 

in  the  substantive  law  that  I  can  see. 

It  provides  that  the  claim   of  a   third  person   to  an   instrument   is  no  defense 

unless  the  tliird  person  himself  defends  the  action  for  the  party  liable.  This  is 

not  intended  to  preclude  interpleader  or  intervention. 
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UCC  Art.  3  Part  3  Sec.    13307 

Burden  of  establishing  signatures,  defenses  and  due  course. 

California  Law  :  3140  CO 

Recommend  :  Approval 

Comment :  The  section  treats  in  a  reasonable  and  comprehensive  way  the  subject 

of   presumptions,    burden    of   going   forward    with    the    evidence,    and   burden   of 

proof  in  litigation  regarding  negotiable  instruments. 

UCC  Art.  3  Part  4  Sec.   13403 

Signature  by  Authorized  Representative 

California  Law  :  3100,  3101  CC 

Recommend :  Approval 

Comments :  No  substantial  change  as  to  subdivision  1  and  2.  Subdivision  3  provides 
that  except  as  otherwise  established  the  name  of  an  organization  preceded  or  fol- 
lowed by  the  name  and  office  of  an  authorized  individual  is  a  signature  made  in 
a  representative  capacity.  This  seems  to  be  a  desirable  provision. 

UCC  Art.  3  Part  4  Sec.    13406 

Negligence  Contributing  to  Alteration  or  Unauthorized  Signature 

California  Law :  None 

Recommend :  Approval 

Comment :  Negligence  must  be  substantial  and  operates  in  favor  of  holder  in  due 

course  who  pays  in  accordance  with  reasonable  commercial  standards  of  drawee's 

or  payor's  business. 

UCC  Art.  3  Part  4  Sec.   13407 

Alteration 

California  Law :  3206,  3205,  3095,  3096,  3097  CC 

Recommend :  Further  Study 

Comment:  Subdivisions  (1)  and  (2)  appear  to  be  in  general  consistent  with  Cali- 
fornia Law. 

Subdivision  (3)  provides  a  subsequent  holder  in  due  course  may  "in  all  cases" 
enforce  the  instrument  according  to  original  tenor  and  may  enforce  incomplete 
instrument  when  completed.  Further  study  recommended  in  relation  to  CC  3096 
which  provides  in  case  of  incomplete  undelivered  instrument,  holder  cannot  hold 
persons  signing  before  unauthorized  delivery,  and  the  effect  of  the  presumptions 
re  delivery  in  CC  3097.  See  Comment  on  Part  1  Sec.  13115  and  Part  3  Sec. 
13305. 

UCC  Art.  3  Part  4  Sec.   13410 

Definition  and  Operation  of  Acceptance 

California  Law :  3213-3219  CO 

Recommend :  Further  Study 

Comment:  Elimination  of  provisions  for  acceptance  for  honor  in  CC  3242,  3243, 
3244  and  3251  could  be  approved.  UCC  Section  410  requiring  acceptance  to  be  on 
instrument  itself  nullifies  CC  3215  and  3216,  which  provide  for  acceptance  by 
separate  instrument  and  by  promise  to  accept  and  3218  which  provides  for  con- 
structive acceptance  in  case  of  destruction  or  failure  to  return  instrument  by 
drawee.  The  latter  is  treated  as  a  conversion  under  UCC  Sec.  13419.  Further 
study  in  light  of  purpose  of  these  sections  recommended.  See  Comments  under 
Part  5,  Sec.  506. 

UCC  Art.  3  Part  4  Sec.   13411 

Certification  of  a  Check 

California  Law  :  3265c  and  3265d  00 

Recommend :  Approval 

Comment :   Subdivision   1   substantial   the   same.   Subdivisions  2   and  3   while   new, 

codify  right  of  bank  to  refuse  to  certify  and  right  to  certify  before  returning  check 

for  lack  of  proper  endorsement,  discharging  the  drawer. 
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UCC  Art.  3  Part  4  Sec.    13412 

Acceptance  A'^arying  Draft 

California  Law  :  3220-3223  CC 

Recommend :   Approval 

Comment :  Substantially  the  same  except  alteration  discharges  indorsers  who  do  not 
affirmatively  assent  while  under  CC  3223  failure  to  dissent  within  reasonable  time 
after  notice  is  assent.  The  change  appears  desirable.  TJCC  Section  412  also  permits 
drawee  to  designate  payment  at  any  bank  or  place  in  U.S.  but  not  exclusively  at 
such  place. 

UCC  Art.   3  Part  4  Sec.    13416 

Contract  of  Guarantor 

California  Law  :  1624,  2787  to  2854  CC 

Recommend :   Approval 

Comment :  In  CC  1624,  statute  of  frauds,  subdivision  2,  applies  except  in  cases 
provided  for  in  Section  2794.  If  the  UCC  results  in  repeal  of  Section  2794,  an 
amendment  would  be  required  to  Section  1624  to  make  the  proper  reference. 

UCC  Art.   3  Part   4  Sec.    13419 

Conversion  of  Instrument ;  Innocent  Representative 

California  Law  :  3218  CC 

Recommend :  Further  Study 

Cohiment:  Under  CC  3218,  failure  of  a  drawee  to  accept  within  proper  time  is 
treated  as  an  acceptance.  Under  UCC  419,  it  is  treated  as  a  conversion.  Further 
study  is  recommended  of  this  section  and  section  410  together. 

UCC  Art.  3  Part  5  Sec.    13501 

When  presentment,  notice  of  dishonor,  and  protest  necessary  or  permissible. 

California  Law :  3151,  3170,   3199,   3210,   3224,   3225,   3231,   3232,   3238,   3239   and 
3265b  CC 

Recommend  :  Approval 

Comment :  This  section  consolidates  in  one  section  all  the  elements  suggested  in  its 
title.  There  is  no  important  change  except  in  Subsection  4  which  provides  that 
no  presentment  or  notice  of  dishonor  is  necessary  to  charge  an  endorser  who  has 
endorsed  an  instrument  after  maturity.  This  is  new. 

The  reference  in  Section  3  to  protest  prior  to  maturity  on  a  foreign  draft  ap- 
pears to  be  unnecessary  and  is  something  that  is  never  done ;  however,  it  does  no 
harm.  In  this  sub.section  there  is  a  reference  to  a  draft  drawn  or  payable  outside 
of  the  L'nited  States  and  its  territories.  There  is  an  additional  reference  as  indi- 
cated to  a  "foreign  draft".  It  would  appear  that  good  draftsmanship  would  suggest 
that  the  same  expression  or  term  be  used  both  times. 

UCC  Art.   3  Part   5  Sec.    13502 

Unexcused  Delav  ;  Discharge 

California  Law  :  3088,  3151,  3170,  3225,  3231,  3233  and  3265b  CC 

Recommend  :   Approval 

Comment:  This  section  pertains  to  the  situation  where  an  item  is  payable  at  a  bank. 
T'ndor  the  prior  NIL  and  existing  California  law  the  drawers  of  drafts  were 
absolutely  discharged  by  a  failure  to  make  presentment.  Drawers  of  checks  were 
discharged  only  to  the  extent  that  a  delay  in  presentment  had  caused  them  injury, 
i.e.,  by  the  bank  becoming  in.si)lvent  during  the  period  of  delay.  This  section 
adopts  the  check  rule  for  drafts  in  general  and  notes  payable  at  a  bank.  The 
language  appears  to  be  a  little  clearer  than  that  in  Xlli. 

UCC  Art.  3  Part  5  Sec.   13504 

How  Pre.sentment  Made 

California  Law  :  31. ".3.  3154,  .31.58,  .31.59  and  3226  CC 

Recommend  :    Approval 

Comment :  This  section  again  con.stitutes  a  combination  of  all  of  the  above  referred 
to  sections  dealing  with  presentment.  The  principal  change  from  existing  law  is 
that  where  there  are  joint  makers,  acceptors  or  drawees,  presentment  may  be 
made  to  only  one. 
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UCC  Art.  3  Part  5  Sec.   13506 

Time  allowed  for  Acceptance  or  Payment 

California  Law  :  3217  and  3218  CC 

Recommend :  Approval 

Comment :  Under  the  present  law  a  drawee  is  allowed  24  hours  in  which  to  decide 
concerning  a  draft  presented  for  acceptance.  No  equivalent  time  is  given  a  drawee 
on  presentation  for  payment.  This  section  gives  the  drawee  until  the  close  of  the 
next  business  day  following  presentment.  It  should  be  noted  that  Section  4301 
as  to  checks  presented  at  a  bank  provides  for  a  midnight  dead  line  of  the  day 
following  receipt.  Here  and  in  certain  other  cases  it  is  necessary  to  keep  in  mind 
that  where  Article  4  applies,  it  supersedes  Article  3.  Query  :  Is  this  wise- 

UCC  Art.  3  Part  5  Sec.    13508 

Notice  of  Dishonor 

California  Law  :  3171-3189  CC  inclusive  .r'l 

Recommend :   Approval 

Comment :  Basically  there  appears  to  be  no  substantial  change  from  California  law ; 
however  here  again  there  is  a  distinction  between  banks  and  others.  A  notice  of 
dishonor  must  be  given  by  a  bank  before  its  midnight  dead  line  and  by  any  other 
person  before  midnight  of  the  third  business  day   after  dishonor. 

UCC  Art.  3  Part  5  Sec.    13509 

Protest ;  Noting  for  Protest 

California  Law :  3234-3239  inclusive  and  3241  CC 

Recommend  :  Approval 

Comments :  Except  for  very  minor  changes  this  section  conforms  with  existing  Calir 
fornia  law.  The  comment  in  the  "California  Annotations  of  the  Proposed  Uni- 
form Commercial  Code  is  not  quite  accurate  in  that  it  implies  that  prior  to  this 
in  California  protest  was  permitted  only  as  to  foreign  bills.  Actually  any  bill  could 
be  protested  if  the  holder  so  desired. 

UCC  Art.  3  Part  5  Sec.    13510 

Evidence  of  Dishonor  and  Notice  of  Dishonor 

California  Law :  There  is  no  comparable  provision  in  the  California  statutes 

Recommend :  Approval 

Comments :  While  as  indicated  there  is  no  comparable  California  statute,  the  section 
probably  represents  what  California  courts  would  determine  if  the  questions 
covered  therein  were  so  presented.  In  other  words,  reasonable  rules  appear  to  be 
stated. 

UCC  Art.  3  Part  5  Sec.   13511 

Waived  or  Excused  Presentment,  Protest  or  Notice  of  Dishonor  or  Delay  Therein 

California  Law  :  3160-3163  ;  3190-3197  ;  3211,  3228,  3229,  3231,  3232  and  3240 

Recommend :  Approval 

Comments  :  As  indicated  above,  this  section  combines  a  great  number  of  individual 
sections  of  the  California  NIL,  all  related  to  the  subject  matter ;  however,  there 
appears  to  be  no  change  in  substance  in  so  far  as  the  law  is  concerned. 

UCC  Art.  3  Part  6  Sec.    13601 

Discharge  of  Parties 

California  Law  :  3200,  3201  and  3202  CC 

Recommend  :  Approval 

Comments :  This  section  is  primarily  an  index  of  the  situations  where  discharge 
occurs.  The  concept  of  the  "discharge  of  paper"  is  eliminated,  i.e.,  the  section 
speaks  of  the  discharge  of  parties  rather  than  of  the  discharge  of  the  paper.  This 
is  probably  a  better  concept  from  the  standpoint  of  legal  logic.  There  is  also  an 
indication  that  there  is  elimination  of  designations  between  parties  primarily  and 
secondarily  liable. 

UCC  Art.  3  Part  6  Sec.    13602 

Effect  of  Discharge  Against  Holder  in  Due  Course 
California  Law :  None 
Recommend  :  Approval 

Comment :  This  section  is  new  and  states  that  no  discharge  of  any  party  provided 
by  this  article  is  effective  against  a  subsequent  holder  in  due  course  unless  he  has 
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notice  thereof  when  he  takes  the  instrument.  Although  as  indicated  there  is  no 
corresponding  section  in  the  present  Civil  Code,  the  rule  stated  is  probably  the 
law  in  California. 

UCC  Art.  3  Part  6  Sec.    13603 

Paj-ment  or  Satisfaction 

California  Law  :  3132,  3169,  3200,  3202  and  3252-3258  inclusive  CC 

Recommend  :  Approval 

Comments :  Basically  this  section  appears  to  be  in  the  main  a  combination  and  re- 
wording of  the  Civil  Code  Sections  noted ;  however,  a  new  provision  has  been 
added  to  provide  that  payment  made  in  due  course  may  permit  the  discharge  of 
a  party  even  though  payment  is  made  with  the  knowledge  of  third  party  claims 
unless  the  third  party  claimant  file  a  bond  or  obtain  an  injunction. 

UCC  Art.  3  Part  6  Sec.    13604 

Tender  of  Payment 

California  Law:  3129,  3200(3),  3201(2),  3203  and  3204  CC 

Recommend  :   Approval 

Comments  :  This  section  appears  to  be  in  accord  with  California  law  at  the  present 
time.  The  language  in  relation  to  the  effect  of  a  tender  as  terminating  liability  for 
interest,  costs  and  attorneys'  fees  is  new  in.sofar  as  the  statute  is  concerned,  but 
as  indicated  it  is  believed  that  this  is  in  accord  with  existing  California  law. 

UCC  Art.  3  Part  6  Sec.    13606 

Impairment  of  Recourse  or  of  Collateral 

California  Law:  3201(3),  3201(5)  and  3201(6) 

Recommend  :  Further  Study 

Comments :  This  section  is  basically  a  combination  of  the  Civil  Code  sections  above 
referred  to ;  however,  the  suretyship  provisions  leading  to  a  discharge  are  ex- 
tended to  all  parties  rather  than  being  limited  to  parties  secondarily  liable.  It  is 
felt  that  this  change  should  be  given  further  consideration.  Incidentally  the  sec- 
tion is  not  as  clearly  worded  as  it  might  be. 

UCC  Art.  3  Part  7  Sec.   13701 

Letter  of  Advise  of  International  Sight  Draft 

California  Law  :  None  found 

Recommend :  Further  Study 

Comments :  This  section  provides  that  when  a  bank  is  advised  of  an  international 

sight  draft,  it  may  immediately  debit  the  drawer's  account  and  stop  the  running 

of  interest  pro-tanto. 

Desirability  of  enacting  the  section  would  depend  upon  (a)   the  extent  to  which 

it  conforms  to  present  international  banking  practice  and   (b)   whether  the  State 

Bar  decides  to  recommend  Articles  Four   (Bank  Deposits  and  Collections)    and 

Six  (Letters  of  Credit),  which  deal  with  related  problems. 

UCC  Art.  3  Part  8  Sec.    13801 

Drafts  in  a  Set 

California  Law :  N.I.L.  Sections  178-183  appear  at  Civil  Code,  Sections  3259-3264 

Recommend  :  Approval 

Comments :  I  have  not  found  any  California  decisions  considering  the  problem  dealt 
with  by  this  section.  The  section  appears  to  be  a  revision  and  compilation  of  sec- 
tions 3259  through  3264  of  the  Civil  Code.  And,  since  no  substantial  change 
appears  to  have  been  made,  its  approval  is  recommended. 

UCC  Art.  3  Part  8  Sec.    13802 

Effect  of  Instrument  on  Obligation  for  which   it  is  given.  Absolute  or  conditional 

payment. 
California  Law  :  No  N.I.L.  provision 

Western  Fuel  Co.  V.  The  &'.  G.  Leicald  Co.,  190  Cal.  25 

Hammond  L.  Co.  V.  The  Richardson  Bldg.,  etc.,  Co.,  209  Cal.  82 

Holly  Park  Realty  Co.  V.  The  MacLoane  Co.,  1G3  C.A.  2d  549 

the  paper.  This  is  probably  a  better  concept  from  the  standpoint  of  legal  logic. 

There   is   also   an   indication    that   there   is   elimination   of   designations   between 

parties  primarily  and  secondarily  liable. 
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UCC  Art.  3  Part  6  Sec.    13602 

EflFect  of  Discharge  Against  Holder  in  Due  Course 

California  Law :  None 

Recommend :  Approval 

Comment :  This  section  is  new  and  states  that  no  discharge  of  any  party  provided 
by  this  article  is  effective  against  a  subsequent  holder  in  due  course  unless  he  has 
notice  thereof  when  he  takes  the  instrument.  Although  as  indicated  there  is  no 
corresponding  section  in  the  present  Civil  Code,  the  rule  stated  is  probably  the 
law  in  California. 

UCC  Art.  3  Part  6  Sec.   13603 

Pavment  or  Satisfaction 

California  Law :  3132,  3169,  3200,  3202  and  3252-3258  inclusive  CC 

Recommend :  Approval 

Comments :  Basically  this  section  appears  to  be  in  the  main  a  combination  and 
rewording  of  the  Civil  Code  Sections  noted  ;  however,  a  new  provision  has  been 
added  to  provide  that  payment  made  in  due  course  may  permit  the  discharge  of  a 
party  even  though  payment  is  made  with  the  knowledge  of  third  party  claims 
unless  the  third  party  claimant  file  a  bond  or  obtain  an  injunction. 

UCC  Art.  3  Part  6  Sec.    13604 

Tender  of  Payment 

California  Law :  3129,  3200(3),  3201(2),  3203  and  3204  CC 

Recommend  :  Approval 

Comments :  This  section  apepars  to  be  in  accord  with  California  law  at  the  present 
time.  The  language  in  relation  to  the  effect  of  a  tender  as  terminating  liability  for 
interest,  costs  and  attorneys'  fees  is  new  insofar  as  the  statute  is  concerned,  but 
as  indicated  it  is  believed  that  this  is  in  accord  with  existing  California  law. 

UCC  Art.  3  Part  6  Sec.   13606 

Impairment  of  Recourse  or  of  Collateral 
California  Law  :  3201  ( 3 ) ,  3201  ( 5 )  and  3201  ( 6 ) 

Civil  Code  Section  3415,  No  N.I.L.  provision 
Welton  V.  Adams,  4  Cal.  38 

California  National  Bank  v.  Weldon,  14  C.A.  765 
Dollar  V.  Internal  Banking  Corp.,  13  C.A.  331 
Recommend  :  Change 

Comments :  This  section  permits  an  action  upon  a  lost  instrument,  and  in  such 
action,  permits  the  Court  to  require  security  indemnifying  the  defendant  against 
loss  by  reason  of  further  claims  on  the  instrument. 

Section  3415  of  the  Civil  Code  and  the  cases  cited  above,  indicate  that  in  such 
actions  the  Court  must  require  the  plaintiff  to  give  the  defendant  security  indem- 
nifying him  against  further  claim. 

This  discrepancy  as  to  whether  the  giving  of  security  is  to  be  mandatory  or 
discretionary,  should  be  resolved  before  a  recommendation  is  made. 

UCC  Art.  3  Part  8  Sec.    13805 

Instruments  Not  Payable  to  Order  or  to  Bearer 

California  Law  :  No  N.I.L. 

Recommend  :  Disapproval  • 

Comments :  This  section  provides,  essentially,  that  instruments  which  would  be 
negotiable  but  for  the  fact  that  they  are  not  payable  "to  order  or  to  bearer"  will 
be  treated  as  negotiable  except  that  there  can  be  no  holder  in  due  course  of  such 
an  instrument. 

FINAL  REPORT  OF  THE  COMMITTEE  ON  COMMERCIAL  CODE  ON 

CHAPTER  4^THE  UNIFORM  COAAMERCIAL  CODE  BANK 

DEPOSITS  AND  COLLECTIONS— SENATE 

REPRINT  BILL  NO.  1 

Supplementing  its  Preliminary  Review  of  Article  4  of  the  Uniform 
Commercial  Code,  the  Subcommittee  submits  herewith  its  proposed 
amendments  to  Chapter  4  of  Senate  Reprint  Bill  No.  1.  The  amend- 
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ments  are  in  the  form  of  deletions  and  additions,  with  the  deletions 
indicated  by  dotted  lines  drawn  throufrh  the  text  as  printed  and  the 
additions  by  nnderscorinw. 

The  suggested  amendments  do  not  purport  to  cover  all  of  the  ques- 
tions raised  in  the  Preliminary  Review,  nor  do  they  take  into  account 
the  possibility  or  consequence  of  repealing  compatible,  associated  or 
related  statutes  presently  in  effect.  They  are  an  attempt  to  meld  the 
proposed  with  the  present  California  law  with  a  regard  to  uniformity 
and  the  opinions  of  the  ]\Iembers  of  the  Subcommittee. 

The  proposed  amendments  have  been  submitted  to  the  Subcommittee 
established  by  the  California  Bankers  Association  to  study  Article  4 
of  the  Uniform  Commercial  Code,  and  to  other  Subcommittees  of  the 
State  Bar  studying  other  Articles  of  the  Uniform  Commercial  Code, 
and  this  Subcommittee  believes  that  the  proposed  amendments  are 
generally  acceptable  in  principle  to  all  such  other  Subcommittees. 

As  its  conclusion,  your  Subcommittee  recommends  that  Chapter  4  of 
Senate  Reprint  Bill  No.  1  be  amended  as  herein  proposed  before  its 
adoption  or  enactment  in  California. 

Dated  :  October  26,  1960. 

H.  H.  Bechtel 

Charles  E.  Cooper 

JoHx  A.  O'Kaxe 

Russell  E.  Teasdale 

Almon  B.  McCallum,  Chairman 

Ransom  S.  Cook 

Secretary-Researcher 

14103  (2)  Federal  Reserve  regulations  and  operating  letters  and  cir- 
culars, clearinghouse  rules,  and  the  like,  have  the  effect  of 
agreements  under  subdivision  (1),  whether  or  not  spe- 
cifically assented  to  by  all  parties  interested  in  items 
handled. 

(Commeut :  To  make  clear  that  "circulars"  are  included). 

14103  (3)  Action  or  nonaction  approved  by  this  chapter  or  pursuant 
to  Federal  Reserve  regulations  or  operating  letters  or  cir- 
culars constitutes  the  exercise  of  ordinary  care  and.  in  the 
absence  of  special  instructions,  action  or  nonaction  con- 
sistent with  clearinghouse  rules  and  the  like  or  with  a  gen- 
eral banking  usag^  not  disapproved  by  this  chapter,  prima 
facie  constitutes  the  exercise  of  ordinary  care. 

(Comment :  To  make  clear  that  "circulars"  are  included). 

14105  (b)  "Payor  bank"  means  a  bank  or  the  branch  or  separate 
office  of  a  bank  by  whieh  an  item  is  payable  as  drawn  or 
accepted. 

(Comment:  To  make  certain   that   the   branch   oHice  on   which   the 
item  is  drawn  is  the  "payor  hank"). 

14105  (d)  "Collecting  bank"  means  any  bank  or  auif  branch  or  sepa- 
rate office  of  a  bank,  handling  tlie  item  for  collection  except 
the  payor  bank. 

(Comment:  To  make  certain  that  any  branch  or  separate  office  of 
a  bank  is  a  "collecting  bank"). 
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14106  Separate  Office  of  a  Bank.     A  branch  or  separate  office  of  a 

bank  is  a  separate  bank  for  the  purpose  of  computing  the 
time  within  which  and  determining  the  place  at  or  to  which 
action  may  be  taken  or  notices  or  orders  shall  be  given 
under  this  chapter,  and  the  receipt  of  any  notice  or  order 
hy,  or  the  knowledge  of,  one  branch  or  separate  office  of  a 
hank  is  not  actual  or  constructive  notice  to  or  knowledge 
of  any  other  branch  or  office  of  the  same  bank  and  does  not 
impair  the  right  of  such  other  branch  or  office  to  be  a  holder 
in  due  course. 

(Comment:  To  make  certain  that  the  knowledge  of  one  branch  or 
office  is  not  imputed  to  another  branch  or  office,  and  that  such  other 
branch  or  office  may  be  a  holder  in  due  course ) . 

14202  (3)  Subject  to  subdivision  (1)  (a),  a  bank  is  not  liable  for 
the  insolvency,  neglect,  misconduct,  mistake  or  default  of 
another  bank  or  person  or  for  loss  or  destruction  of  or 
inability  to  obtain  repossession  of  an  item  in  transit  or  in 
the  possession  of  others. 

(Comment:  To  make  clear  that  a  bank  is  not  liable  if  unable  to 
obtain  repossession  of  an  item). 

14204   (2)     A  collecting  bank  may  send 

(a)  Any  item  direct  to  the  payor  bank; 

(b)  Any  item  to  any  Federal  Reserve  bank; 

(c)  Any  item  to  any  other  bank  or  agency  thereof; 
-f4^  (d)  Any  item  to  any  nonbank  payor  if  authorized  by 

its  transferor ;  and 
■fe^  (e)  Any  item  other  than  documentary  drafts  to  any 
nonbank  payor  if  authorized  by  Federal  Reserve 
regulation,  circular  or  operating  letter,  clearing- 
house rule  or  the  like. 

(Comment:    To    include   Federal   Reserve   banks   and    other   banks 

and  circulars) . 

14208  This  Section,  dealing  with  the  security  interest  of  a  col- 

lecting bank  in  items  and  accompanying  documents  and 
proceeds,  should  not  be  considered  as  a  substitute  for  the 
banker's  lien  provided  by  Civil  Code  Section  3054. 

(Comment:   Civil  Code  Section  .3054  should  not  be  repealed). 

14211   (1)     A  collecting  bank  may  take  in  settlement  of  an  item 
(a)  Money;  or 
-fft^  (b)  A  check  of  the  remitting  bank  or  of  another  bank 

on  any  bank  except  the  remitting  bank ;  or 
-(4^  (c)  A  cashier 's  check  or  similar  primary  obligation  of 
a  remitting  bank  which  is  a  member  of  or  clears 
through  a  member  of  the  same  clearinghouse  or 
group  as  the  collecting  bank;  or 
-fe)-  (d)  Appropriate  authority  to  charge  an  account  of  the 
remitting  bank  or  of  another  bank  with  the  col- 
lecting bank;  or 
(e)  Credit  on  the  books  of  any  Federal  Reserve  bank 
or  of  any  bank  designated  as  a  depositary  by  the 
collecting  bank;  or 
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•f4^  (f)  If  the  item  is  drawn  upon  or  payable  by  a  person 

other  than  a  bank,  a  cashier's  check,  certified  check 

or  other  bank  check  or  obligation. 

(Comment:    To    make    clear    that    a    collecting    bank    may    accept 

money  or  credit  with  a  Federal  Reserve  bank  or  bank  designated  by 

the  collecting  bank). 

14212  (3)     The  right  to  charge  back  or  to  obtain  refund  is  not  af- 

fected by 

(a)  Prior  use  of  the  credit  given  for  the  item;  or 

(b)  Failure  by  any  bank  to  exercise  ordinary  care  with 
respect  to  the  item  but  any  bank  so  failing  remains 
liable. 

(Comment:  To  include  both  the  right  to  charge  back  and  to  obtain 
refund  as  mentioned  in  Section  14212(2)). 

14213  (1)     An  item  is  finallj'  paid  by  a  payor  bank  when  the  bank  has 

done  any  of  the  following,  whichever  happens  first : 

(a)  Paid  the  item  in  cash  ;  or 

(b)  Settled  for  the  item  without  reserving  a  right  to  re- 
voke the  settlement  ae4  or  without  having  such  right 
to  revoke  under  statute,  clearinghouse  rule  or  agree- 
ment ;  or 

•fe^  Complotod  *4*e  process  ei  posting  4he  Hem  ie  tfee  indi- 
cated account  ei  ^ie  drawer,  maker  e¥-  other  person  ^ 

(c)  -fd^  Made  a  provisional  settlement  for  the  item  and 

failed  to  revoke  the  settlement  in  the  time  and  manner 

permitted  by  statute,  clearinghouse  rule  or  agreement. 

Upon  a  final  payment  under  paragraphs  (b),  -fe^  or  (c) 

44)-  the  payor  bank  shall  be  accountable  for  the  amount  of 

the  item. 

(Comment:  To  make  "payment"  determinable  upon  payment  in 
cash,  settlement  without  reserving  or  having  a  right  to  revoke,  and 
failing  to  revoke  a  provisional  settlement  within  the  alloted  time; 
and  to  eliminate  uncertainty  of  "completed  the  process  of  posting" 
and  indefiniteness  of  relating  "payment"  to  the  procedures  of  various 
manual  and  mechanical  bookkeeping  systems.  Payment  of  cash, 
settlement  without  right  to  revoke  and  failure  to  revoke  in  time 
are  readily  determinable). 

14303  (1)  Any  knowledge,  notice  or  stop  order  received  by,  legal 
process  served  upon  or  setoff  exercised  as  against  anyone 
other  than  its  customer  by  a  payor  bank,  whether  or  not 
effective  under  other  rules  of  law  to  terminate,  suspend  or 
modify  the  bank's  right  or  dut}^  to  pay  an  item  or  to  charge 
its  customer's  account  for  the  item,  comes  too  late  to  so 
terminate,  suspend  or  modifj'  such  right  or  duty  if  the 
knowledge,  notice,  stop  order  or  legal  process  is  received 
or  served  and  a  ronHonable  time  le^  44*e  bank  4^  ft<4  tlioroon 
Gxpircfl  the  hanJc  docs  not  have  a  rcasonahJc  time  to  act 
thereon  before,  or  the  set  off  is  exercised  as  against  anyone 
other  than  its  customer  after  ihe  bank  has  done  the  hap- 
pening of  any  of  the  following: 

(a)  The  bank  has  accepted  or  certified  the  item ; 

(b)  The  hank  has  paid  the  item  in  cash ; 
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(c)  The  hank  has  settled  for  the  item  without  reserving  a 
right  to  revoke  the  settlement  a»4  or  without  having 
such  right  to  revoke  under  statute  clearinghouse  rule 
or  agreement ; 

-fdf  Completed  the  process  ei  posting  the  jfeeis  to  the  indi 
catcd  account  e#  the  drawer,  maker  ev-  other  person  to 
fee  charged  therewith  e^  otherwise  has  evidenced  fej' 
examination  e^  such  indicated  account  a»d  fey  action 
its  decision  te  pa:^  the  item ;  e^ 

•fe)-  f dj  T/ie  ftawA;  has  become  accountable  for  the  amount 
of  the  item  under  subdivision  (1)  -f^  ((^)  of  Section 
14213  and  Section  14302  dealing  with  the  payor  bank's 
responsibility  for  late  return  of  items;  or 

(e)  The  cutoff  hour  (Section  14107)  or  the  close  of  the 
hanking  day  if  no  cutoff  hour  is  fixed  of  the  day  on 
which  the  hank  received  the  item;  or 

(f)  The  item  has  been  deposited  or  received  for  deposit 
for  credit  in  an  account  of  a  customer  with  the  payor 
hank. 

(Comment:  To  eliminate  uncertainty  of  "completed  the  process  of 
posting"  and  to  relate  "lateness"  to  matters  readily  determinable ; 
also  to  retain  the  California  law  of  payment  as  between  the  maker 
and  payee  when  the  item  is  deposited  in  an  account  with  the  payor 
bank.  Briviesca  v.  Coronado,  19  Cal.  (2d)  246). 

14303   (2)     Subject  to  the  provisions  of  subdivision  (1)  items  may  be 

accepted,  paid,  certified  or  charged  to  the  indicated  account 

of  its  customer  in  any  order  convenient  to  the  bank  and 

hefore  or  after  its  regular  hanking  hours.  A  hank  is  under 

no  obligation  to  determine  the  time  an  item  is  received  and 

without  liahility  may  withhold  the  amount  thereof  pending 

a  determination  of  the  effect,  consequence  or  priority  of  any 

knowledge,  notice,  stop  order  or  legal  process  concerning 

the  same,  or  interplead  such  amount  and  claimants  thereto. 

(Comment:  To  eliminate  question  of  action  outside  regular  banking 

hours,  per  Financial  Code  Section  993<  and  to  permit  interpleading 

claimants  when  necessary). 

14401  (1)     As  against  its  customer,  a  bank  may  charge  against  his 

account  any  item  which  is  otherwise  properly  payable  from 
that  account  even  though  the  charge  creates  an  overdraft, 
and  in  such  event  recover  or  obtain  refund  of  the  amount 
of  the  overdraft. 

(Comment:  To  make  clear  that  the  amount  of  the  overdraft  may  be 

recovered) . 

14402  Bank's  Liability  to  Customer  for  Wrongful  Dishonor.  A 
payor  bank  is  liable  to  its  customer  for  damages  proxi- 
mately caused  by  the  wrongful  dishonor  of  an  item.  When 
the  dishonor  occurs  through  mistake  liability  is  limited  to 
actual   damages   proved,    ii   se   proximately    caused   as4 

ccution  ei  the  customer  e^  other  consequential  damages. 
Whether    a«y    consequential    damages    a^e    proximately 
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ouuHod  hy-  U^  vri^+m^»4-«4-  diiilioiior  is  a  question  el  fd<4  ie 

TTvT   TTTrTTrrTTTTTTtrtT   TTT   vC*"lI   trrtotTT 

(Comment:  What  are  proximately  caused  and  actual  damages 
should  be  determined  in  each  case  and  by  each  state). 

14403  (1)  A  customer,  or  any  customer  if  there  is  more  than  one,  or 
any  person  authorized  to  sign  checks  or  make  withdrawals 
thereon  may  hfr  ordor  te  -kis  bank  stop  payment  of  any  item 
payable  for  or  drawn  against  feie  snch  customer's  or  cus- 
tomers' account  but  the  order  muBt  fee  received  at  hank 
may  clisregard  the  same  unless  the  order  is  in  writing,  is 
signed  by  such  customer  or  authorized  person,  describes 
with  certainty  the  item  on  which  payment  is  to  be  stopped, 
and  is  received  by  the  bank  in  such  time  and  in  such  man- 
ner as  to  afford  the  bank  a  reasonable  opportunity  to  act 
on  it  prior  to  afty  action  bfr  t4ie  bank  •\vith  rospoet  te  the 
item  the  happening  of  any  of  the  events  described  in  Sec- 
tion 14303. 

(Comment:  To  eliminate  problems  of  mandatory  oral  orders  and 
make  consistent  with  present  California  law,  Financial  Code  Sec- 
tion 990,  and  to  make  clear  that  any  customer  or  authorized  per- 
son to  an  account  may  stop  payment). 

14403  (2)  -A^  €H^  order  «  bindingf  -nfm^-  ^ri+f  banlc  e«-lfr  #<m^  44  ea4- 
cndur  dayfj  uuIchh  confiniied  m  writing  witltin  that  period. 
A  An  written  order  is  eft'oetive  le^f  may  be  disregarded  by 
the  bank  esiy^  6  months  after  receipt  unless  renewed  in 
writing. 

(Comment:  To  eliminate  problems  of  mandatory  oral  orders). 

14403  (3)     The  bank  is  liable  to  its  customer  for  the  actual  loss  in- 

curred by  him  resulting  from  the  payment  of  an  item  con- 
trary to  a  binding  stop  payment  order,  not  exceeding  the 
amount  of  the  item  unless  the  bank  is  guilty  of  gross  negli- 
gence or  bad  faith.  The  burden  of  establishing  the  fact  and 
amount  of  loss  resulting  from  the  payment  of  an  item  con- 
trary to  a  binding  stop  payment  order  is  on  tlie  customer. 
(Comment:  To  make  clear  that  there  must  be  actual  loss  sustained 
and  to  limit  amount  of  recovery  in  absence  of  gross  negligence  or 
bad  faith.  Financial  Code  Section  992). 

14404  Bank  Not  Obligated  to  Pay  Check  More  Than  Six  Months 
Old.  A  bank  is  under  no  obligation  to  a  customer  having 
a  checking  account  to  pay  a  check,  other  than  a  certified 
check,  which  is  presented  more  than  six  months  after  its 
date,  but  it  may  charge  its  customer's  account  for  a  pay- 
ment made  thereafter,  m  good  faith. 

(Comment:  To  eliminate  uncertainty  of  what  is  meant  by  "good 
faith".  Financial  Code  Section  950). 

14405  (2)     Even  with  knowledge  of  the  death  of  a  customer  or  of  any 

person  authorized  to  sign  checks  or  make  withdrawals  a 
bank  may,  for  ]0  days  after  the  date  of  d»vith,  pay  or  cer- 
tify any  check  or  checks  drawn  or  issued  by  such  deceased 
customer  or  authorized  person  on  or  prior  to  that  date 


THE  UNIFORM   COMMERCIAL   CODE 


363 


unless  ordered  to  stop  payment  of  such  check  or  checks  by 
a  person  claiming  an  interest  in  the  account. 

( Comment :    To   make   clear   that   certain   checks   may   be   stopped 
without  having  to  stop  payment  on  all  checks). 

14405  (3)  Even  with  knowledge  of  the  death  or  adjudication  of  in- 
competence of  a  customer  a  hank  may,  if  the  item  is  other- 
wise effective,  accept,  pay  collect  and  account  for  the  pro- 
ceeds of  any  item  drawn  or  issued  by  any  other  customer 
or  person  authorized  hy  such  customer. 

(Comment:  To  make  clear  that  the  bank  may  proceed  despite  the 
death  or  incompetency  of  another  customer) . 

14405  (4)     A  hank  may  refuse  to  pay  a  check,  draft  or  other  order 

for  the  withdrawal  of  money  from  an  account,  whether 
commercial  or  savings,  if  it  believes  or  receives  an  affidavit 
stating  that  the  perso7i  drawing,  endorsing  or  presenting 
the  instrument  is  or  was  at  the  time  of  signing,  endorsing 
or  presenting  it  so  under  the  influence  of  liquor  or  drug 
or  so  mentally  or  physically  disabled  as  to  raise  doubt 
whether  such  person  is  or  was  competent  to  transact  busi- 
ness. No  damages  shall  be  awarded  in  any  action  against 
the  bank,  or  its  officers  or  other  employees,  for  refusing  in 
good  faith  to  pay  any  such  instrument  for  that  reason  or 
in  relying  upon  such  affidavit. 

(Comment:   To  provide   for  the  pi*btection   of  a   customer  and   to 

include  Financial  Code  Section  951). 

14406  (4)     Without  regard  to  care  or  lack  of  care  of  either  the  cus- 

tomer or  the  bank  a  customer  who  does  not  within  one 
year  from  the  time  the  statement  and  items  are  made 
available  to  the  customer  (subdivision  (1))  discover  and 
report  in  writing  his  unauthorized  signature  or  any  altera- 
tion on  the  face  or  back  of  the  item  or  docs  »e%  within 
three  years  ifem  tfea%  tiflae  discover  a:fid  report  any  un- 
authorized indorsement  and  exhibit  the  item  to  the  bank 
for  inspection ,  is  precluded  from  asserting  against  the 
bank  such  unauthorized  sig;nature  or  indorsement  or  such 
alteration.  The  burden  of  establishing  the  fact  of  such 
unauthorized  signature  or  indorsement  or  such  alteration 
is  on  the  customer. 

FINAL  REPORT  OF  THE  SUBCOMMITTEE  ON  ARTICLE  6 
OF  THE  UNIFORM  COMMERCIAL  CODE 

To  the  Committee  on  the  Uniform  Commercial  Code 
of  the  State  Bar  of  California  : 

Your  subcommittee  on  Article  6  of  the  Uniform  Commercial  Code, 
after  due  consideration  of  said  article,  and  more  particularly  Chapter 
6  as  set  forth  in  Senate  Preprint  Bill  No.  1,  has  come  to  the  conclusion 
that  essentially  the  provisions  of  Section  3440.1  of  the  Civil  Code  of  this 
State,  with  certain  changes  and  modifications  as  will  be  hereinafter 
noted,  adequately  provides  for  bulk  transfers. 

The  report  of  the  subcommittee  which  is  submitted  herewith  contains 
not  only  the  conclusions  of  your  subcommittee,  but  also  contains  the 
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suggestions  and  conclusions  of  the  members  of  the  Southern  section  and 
the  Northern  section  of  the  State  Bar  Committee  on  the  Commercial 
Code. 

"With  this  thought  and  comment  in  mind,  your  committee  therefore 
makes  the  following  comments  and  recommendations  and  does  further 
recommend  to  the  Board  of  Governors  of  the  State  Bar  of  California 
that  Article  6  of  the  Uniform  Commercial  Code  be  adopted  with  the 
amendments  as  proposed  herein. 

For  the  sake  of  clarity,  all  references  hereinafter  made  refer  to 
Chapter  6  as  set  forth  in  the  Senate  Preprint  Bill  No.  1. 

Section  16101 — No  change 

Section  16102 — Amend 

Your  subcommittee  was  of  the  opinion,  as  set  forth  hereinabove,  that 
the  present  scope  of  Section  3440.1,  C.C.,  is  sound,  and  that  this  par- 
ticular section  should  be  so  amended  as  to  incorporate  certain  ap- 
plicable provisions  of  Section  3440.1,  C.C.  Specifically,  it  is  recom- 
mended that  the  quantitative  test  to  be  made  of  the  transfer  should  be 
that  of  a  "substantial  part"  as  opposed  to  the  transfer  of  a  "major 
part. ' '  The  reason  for  such  change  in  terminology  is  brought  about  by 
the  fact  that  a  "major  part"  would  undoubtedly  be  construed  to  mean 
in  excess  of  fifty  percent  (50%),  whereas  it  is  respectfully  submitted 
that  frauds  or  injustice  could  be  perpetrated  upon  creditors  by  a  dis- 
honest debtor  transferring  slightly  less  than  fifty  percent  (50%)  of  his 
merchandise  inventory  or  stock-in-trade,  and  no  notice  would  be  re- 
quired. While  it  is  admitted  that  the  term  "sub.stantial  part"  is  a 
subjective  test,  nevertheless  the  courts  of  this  state,  and  the  Federal 
courts,  have  determined  what  is  "substantial."  It  is  respectfully  sub- 
mitted that  the  substantiality  of  a  transfer  should  depend  upon  the 
facts  in  each  of  such  transfers,  and  not  upon  a  percentage  basis. 

It  is  also  recommended  the  section  should  be  enlarged  so  as  to  apply 
to  the  transfer  of  a  substantial  portion  of  the  furniture,  fixtures  and 
store  equipment,  rather  than  merely  the  transfer  of  materials,  supplies 
and  merchandise.  The  reason,  of  course,  being  since  one  of  the  purposes 
of  the  Uniform  Commercial  Code  is  to  further  commercial  transactions 
between  buyer  and  seller  and  to  facilitate  the  extension  of  credit, 
certainly  it  should  be  in  the  interest  of  those  from  credit  is  sought 
to  be  apprised  w^hen  there  is  to  be  a  transfer  of  furniture,  fixtures  and 
store  equipment.  It  is  respectfully  submitted  this  is  as  much  a  definite 
signal  of  insolvency  or  lack  of  financing  as  the  transfer  of  stock  in  trade 
of  a  merchant. 

It  is  also  recommended  that  the  section  should  be  enlarged  so  as  to 
provide  that  those  who  are  subject  to  the  provisions  of  the  section  are 
bakers,  cafe  or  restaurant  owners,  garage  owners,  machinists,  cleaners 
and  dyers,  retail  or  wholesale  merchants,  and  those  who  manufacture 
what  they  sell.  It  was  the  consensus  of  the  subcommittee  that  there 
was  no  reasonable  ground  to  except  from  the  provisions  of  the  section 
"those  who  manufacture  what  they  sell." 
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As  such,  Section  16102  would  be  amended  to  read  as  follows : 

16102.  "Bulk  Transfers;  Transfers  of  Furniture,  Fixtures, 
Equipment,  Stock-in-trade ;  Enterprises  subject  to  this  Article ; 
Bulk  Transfers  subject  to  this  Article." 

(1)  A  "bulk  transfer"  is  any  sale,  assignment  or  transfer  in  bulk 
and  not  in  the  ordinary  course  of  the  transferor 's  business  of  all  or  a 
substantial  part  of  the  furniture,  fixtures,  equipment,  materials, 
supplies,  merchandise  or  other  inventory  of  an  enterprise  subject  to 
this  chapter. 

(2)  The  enterprises  subject  to  this  chapter  are  bakers,  cafe  or 
restaurant  owners,  garage  owners,  machinists,  cleaners  and  dyers, 
retail  or  wholesale  merchants,  and  those  who  manufacture  what  they 
sell. 

(3)  Except  as  may  be  limited  by  the  following  section,  all  bulk 
transfers  of  furniture,  j&xtures,  equipment,  materials,  supplies  and 
merchandise  or  other  goods  located  within  this  State  are  subject  to 
this  chapter. 

Section  16103— Amend 

It  was  the  opinion  of  your  subcommittee  and  the  Northern  and 
Southern  sections  of  the  State  Bar  Committee  on  the  Commercial  Code 
that  subparagraph  (3)  of  this  Section  16103  is  ambiguous.  The  problem 
has  been  proposed  to  the  subcommittee  as  to  whether  this  particular 
subdivision  means  that  there  may  be  a  transfer  of  any  property  what- 
soever in  settlement  or  realization  of  a  lien  or  other  security  interest, 
this  property  never  having  been  given  as  security  or  subject  to  the  lien 
in  the  first  instance.  It  is  respectfully  submitted  the  subsection  as 
written  could  well  give  rise  to  the  interpretation  that  any  transfer  of 
any  property,  whether  or  not  subject  to  the  security  interest  or  lien 
could  be  transferred  without  the  necessity  of  complying  with  the  pro- 
visions of  this  chapter. 

It  is  respectfully  submitted  this  subsection  should  be  amended  so  as 
to  specifically  provide  it  is  only  the  property  which  originally  was 
subject  to  the  lien  or  the  security  interest  which  may  be  transferred 
without  compliance  with  the  provisions  of  this  chapter.  Your  subcom- 
mittee has  attempted  to  set  forth  the  amendment  but  realize  that  the 
same  may  not  meet  with  the  approval  of  the  lawmakers,  and  it  is  recom- 
mended that  if  the  words  as  used  by  your  subcommittee  are  deleted, 
that  appropriate  words  should  be  inserted  in  lieu  thereof. 

As  such,  it  is  the  recommendation  of  your  subcommittee  that  Section 
16103  should  be  amended  to  read  as  follows : 

16103.  "Transfers  excepted  from  this  chapter." 
The  following  transfers  are  not  subject  to  this  chapter : 

(1)  Those  made  to  give  security  for  the  performance  of  an  ob- 
ligation ; 

(2)  General  assignments  for  the  benefit  of  all  the  creditors  of 
the  transferor,  and  subsequent  transfers  by  the  assignee  there- 
under ; 

(3)  Transfers  of  property  in  settlement  or  realization  of  a  lien 
or  other  security  interest  provided  the  property  was  subject  to  the 
lien  or  subject  to  the  security  interest. 
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(4)  Sales  by  executors,  administrators,  receivers,  trustees  in 
bankruptcy,  or  any  public  officer  under  judicial  process; 

(5)  Sales  made  in  the  course  of  judicial  or  administrative  pro- 
ceedings for  the  dissolution  or  reorganization  of  a  corporation  and 
of  which  notice  is  sent  to  the  creditors  of  the  corporation  pur- 
suant to  order  of  the  court  or  administrative  agenc3^ 

(6)  Transfers  to  a  person  maintaining  a  known  place  of  busi- 
ness in  this  State  who  becomes  bound  to  pay  the  debts  of  the  trans- 
feror in  full  and  give  public  notice  of  that  fact,  and  who  is  solvent 
after  becoming  so  bound ; 

(7)  A  transfer  to  a  new  business  enterprise  organized  to  take 
over  and  continue  the  business,  if  public  notice  of  the  transaction 
is  given  and  the  new  enterprise  assumes  the  debts  of  the  transferor 
and  he  receives  nothing  from  the  transaction  except  an  interest  in 
the  new  enterprise  junior  to  the  claims  of  creditors. 

(8)  Transfer  of  property  which  is  exempt  from  execution. 

Section  16104 — Delete 

It  is  the  recommendation  of  the  subcommittee  that  Section  16104 
should  be  deleted  from  the  Chapter.  At  the  present  time  the  provisions 
of  Section  3440.1,  C.C,  provide  for  a  recordation  at  least  ten  days 
before  the  consummation  of  the  sale  or  transfer  or  assignment  and  the 
publication  of  the  same  at  least  once,  not  less  than  five  days  before 
the  date  of  the  intended  sale.  It  is  respectfully  submitted  that  the 
interests  of  creditors  are  adequately  protected  by  the  present  procedure. 
It  is  believed  that  business  as  a  whole  would  not  be  materially  assisted 
by  the  requirements  of  the  present  Section  16104.  The  preparation  of  a 
schedule  could,  and  in  certain  instances  would  be  a  most  burdensome 
operation  for  the  transferor,  and  the  transferee  is  never  certain  the 
list  is  correct  in  all  respects.  While  the  ability  of  the  creditor  to  inspect 
the  list  might  be  of  some  benefit  to  a  creditor  in  knowing  the  operation 
of  the  transferor  and  determining  what  steps  might  be  taken  by  him 
prior  to  the  perfection  of  the  transfer,  it  is  respectfully  submitted  this 
would  not  be  resorted  to  on  many  occasions  by  the  creditors.  It  was 
further  the  opinion  of  the  subcomittee  in  the  case  of  corporations,  it 
would  be  necessarj^  for  the  corporation  to  be  merged  to  give  notice  to 
all  of  its  creditors  of  that  fact.  In  the  instance  of  large  corporations,  if 
such  might  be  .substantially  sound  in  financial  and  all  other  respects, 
tlie  mailing  of  the  notice  to  creditors  would  be  burdensome  and  an  item 
of  some  expense  and  undoubtedly  would  give  rise  to  many  (juestions 
and  speculations  by  creditors  whit-h  would  not  be  warranted  under  the 
circumstances.  In  addition  thereto,  there  is  always  the  problem  of  a 
letter  which  might  be  addressed  to  a  creditor  going  to  a  wrong  section 
in  the  creditor's  office  and  the  manager  or  person  interested  might  not 
receive  the  same  until  the  sale  had  actually  been  consummated.  As 
such,  your  subcommittee  recommends  this  section  be  deleted.  Notice  of 
a  bulk  transfer  subject  to  this  Chapter  would,  however,  be  recorded  and 
published  as  .set  forth  in  Section  16105  as  amended  as  hereinafter 
suggested. 
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Section  16105 — Amend 

Your  subcommittee  was  of  the  opinion  this  section  should  be  amended 
so  as  to  comply  with  the  present  provisions  of  Section  3440.1,  C.C., 
to  wit :  recordation  at  least  ten  days  prior  to  the  sale,  and  a  notice 
of  intent  to  transfer  published  at  least  five  days  prior  to  the  date 
of  the  intended  sale,  transfer  or  assignment. 

As  such,  Section  16105  should  be  amended  to  read  as  follows : 

16105.     ' '  Notice  to  Creditors. ' ' 

Any  bulk  transfer  subject  to  this  chapter,  except  one  made  by 
auction  sale,  is  conclusively  presumed  fraudulent  and  void  against 
the  existing  creditors  of  the  vendor,  transferor,  or  assignor  unless 
before  the  consummation  of  the  sale,  transfer  or  assignment  the 
vendor  or  assignor  or  his  intended  vendee,  transferee  or  assignee 
does  all  of  the  following: 

(a)  Records  at  least  ten  days  before  the  consummation  of  the 
sale,  transfer  or  assignment  in  the  office  of  the  County  Recorder 
in  the  county  or  counties  in  which  equipment,  materials,  sup- 
plies, merchandise  or  other  inventory,  furniture,  fixtures  or  equip- 
ment are  situated,  a  notice  of  the  intended  sale,  transfer  or  assign- 
ment in  the  manner  hereinafter  provided ; 

(b)  Publication  at  least  once  of  a  copy  of  the  notice  in  a  news- 
paper of  general  circulation  published  in  the  judicial  district  in 
which  the  materials,  supplies,  merchandise  or  other  inventory, 
furniture,  fixtures  or  equipment  are  situated,  if  there  is  one,  and 
if  there  is  none  in  the  judicial  district,  then  in  a  newspaper  of 
general  circulation  in  the  county  embracing  the  judicial  district. 
The  publication  shall  be  completed  not  less  than  five  days  before 
the  date  of  the  intended  sale,  transfer  or  assignment. 

Section  16107— Amend 

In  view  of  the  recommendations  hereinabove  made,  of  necessity 
the  content  of  the  notice  must  be  amended.  In  this  connection  your  sub- 
committee was  of  the  opinion  that  again  the  provisions  of  Section 
3440.1,  C.C.,  in  relation  to  transfer  should  be  followed.  However,  in 
connection  with  the  date  upon  which  the  sale,  transfer  or  assignment 
would  be  made,  your  subcommittee  and  members  of  the  Southern  and 
Northern  Section  of  the  State  Bar  Committee  on  the  Commercial  Code 
were  of  the  opinion  that  the  sale  should  take  place  upon  the  date  set 
forth  in  the  notice,  or  within  thirty  (30)  days  thereafter,  the  reason 
being  that  sometimes  sales  or  transfers  such  as  contemplated  in  this 
chapter  were  handled  by  means  of  an  escrow,  and  the  escrow,  for 
reasons  which  may  be  varied  in  nature  cannot  close  upon  the  day  as 
set  forth  in  the  notice.  Because  of  certain  cases  which  have  indicated 
that  the  consideration  must  pass  upon  the  date  set  forth  in  the  notice, 
or  a  new  notice  published,  it  was  deemed  to  the  best  interests  of  com- 
mercial transactions  that  in  connection  with  the  date  set  forth  in  the 
notice,  there  should  be  a  provision  that  the  sale  should  take  place  on 
that  date  or  within  thirty  (30)  days  thereafter,  thereby  dispensing 
with  the  question  as  to  whether  or  not  a  new  notice  of  intent  should 
be  given  if  the  sale  is  not  consummated  on  the  date  set  forth  in  the 
notice. 
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Therefore,  your  subcommittee  recommends  Section  16107  be  amended 
to  read  as  follows: 

16107.     "The  Notice." 

(1)  The  notice  to  creditors  shall  state : 

(a)  That  a  bulk  sale,  transfer  or  assignment  is  about  to  be 
made,  and 

(b)  The  names  and  business  addresses  of  the  transferor  and 
transferee,  and 

(c)  The  location  and  a  general  description  of  the  property  to  be 
sold,  transferred  or  assigned ; 

(d)  The  date,  place  and  time  upon  which  the  sale,  transfer  or 
assignment  will  be  made,  and  when  the  consideration  will  pass, 
provided  further  that  the  notice  may  provide  the  sale  will  take 
place  on  the  date  set  forth  in  the  notice,  or  thirty  (30)  days 
thereafter. 

(2)  The  notice  shall  be  published  and  recorded  as  set  forth 
hereinabove. 

Section  16108 — Amend 

It  is  again  the  opinion  of  your  subcommittee  that  the  provisions  of 
Section  16108,  which  relates  to  auctioneers,  should  again  follow  the 
provisions  of  Section  3440.1,  C.C. ;  there  should  not  be  required  the 
preparation  of  the  lists  of  creditors,  the  retention  of  the  same  and 
notice  given  by  registered  mail,  as  provided  in  the  present  section, 
but  rather  that  the  provisions  of  Section  3440.1  should  be  followed  in 
general. 

As  such,  your  subcommittee  recommends  the  section  be  amended  to 
read  as  follows : 

16108 — "Auction  Sales;  Auctioneers." 

(1)  A  bulk  sale,  transfer  or  assignment  is  subject  to  the  pro- 
visions of  this  chapter  even  though  it  is  being  sold  at  auction. 

(2)  The  notice  required  by  the  Chapter  to  be  recorded  and 
published  shall  state  an  auction  is  to  be  held,  the  dates,  time  and 
place  of  the  auction,  as  well  as  the  names  and  addresses  of  the 
vendor  and  auctioneer,  and  a  general  statement  of  the  character 
of  the  merchandise  or  property  intended  to  be  sold. 

(3)  The  sale  shall  not  occur  within  ten  days  from  the  recordation 
of  the  notice. 

(4)  Any  auctioneer  selling  the  materials,  supplies,  merchandise 
or  other  inventory,  of  furniture,  fixtures  and  equipment  of  a  baker, 
care  of  restaurant  owner,  garage  owner,  machinist,  cleaner  and 
dyer,  or  retail  or  wholesale  merchandiser,  or  of  those  who  manu- 
facture what  they  sell,  is  personally  liable  for  all  damages  incurred 
by  any  creditor  of  the  merchant  if  the  notice  is  not  recorded  and 
published  by  this  Chapter. 

Section  16109— Amend 

In  view  of  the  fact  that  it  has  been  the  recommendation  of  the  sub- 
committee that  the  notice  to  creditors  by  way  of  mailing  has  been  eliim- 
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inated,  then  this  section  must  be  amended  to  comply  with  the  recom- 
mendations. Your  subcommittee  recommends  this  section  be  amended 
to  read  as  follows : 

11609 — "What  creditors  protected." 

(1)  The  creditors  of  the  transferor  mentioned  in  this  chapter 
are  those  holding  claims  based  on  transactions  or  events  occurring 
before  the  bulk  transfer. 

Section  16110 — No  change 

Section  16111 — No  change 

Kespectfully  submitted, 

Andrew  F.  Leoni,  Chairman 
R.  Craig  McManigal  Joseph  K.  Horton 

Secretary-Researcher  Robert  F.  Craig 

FINAL  REPORT  OF  THE  SUBCOMMITTEE  ON  ARTICLE  7 
OF  THE  UNIFORM  COMMERCIAL  CODE 

To  the  Committee  on  the  Uniform  Commercial  Code 

of  the  State  Bar  of  California: 

Your  subcommittee  on  Article  7  of  the  Uniform  Commercial  Code 
examined  and  considered  Article  7,  and  noAy  submits  its  report  for 
the  consideration  of  the  main  committee. 

Article  7  deals  with  warehouse  receipts,  bills  of  lading  and  other 
documents  of  title.  The  term  "documents  of  title"  is  defined  in  broad 
terms  elsewhere  in  the  Code  so  as  to  embrace  items  which  in  ordinary 
usage  are  not  thought  of  as  either  warehouse  receipts  or  bills  of  lading. 
Section  numbers  in  this  report  refer  to  Senate  Preprint  Bill  No.  1. 
Article  7  appears  in  said  Bill  as  Chapter  7,  commencing  at  Section 
17101. 

Article  7  is  a  consolidation  and  revision  of  the  Uniform  "Warehouse 
Receipts  Act  and  the  Uniform  Bills  of  Lading  Act,  both  previously 
adopted  in  California,  and  includes  also  the  provisions  of  the  Uniform 
Sales  Act  relating  to  negotiation  of  documents  of  title.  It  may  be  noted 
that  these  uniform  acts  were  previously  widely  adopted  in  many  states, 
consequently,  there  appears  to  be  no  great  need  for  recodification  of 
Article  7  merely  to  attain  uniformity. 

Your  subcommittee  has  failed  to  discover  any  great  demand  for 
revision  of  these  uniform  acts  from  any  segment  of  the  business  com- 
munity. It  appears  that  in  the  earlier  stages  of  drafting  of  the  Code, 
opposition  arose  from  certain  warehousemen 's  and  carrier  organizations 
in  the  east,  but  it  is  reported  that  in  actual  experience  under  the  Code 
in  Pennsylvania  and  Massachusetts,  warehousemen  have  not  encoun- 
tered serious  problems  in  operating  under  the  Code.  On  the  whole, 
your  subcommittee  is  of  the  opinion  that,  subject  to  certain  comments 
on  specific  provisions  set  forth  below,  Article  7  is  an  acceptable  part 
of  the  general  codification  of  commercial  law  in  the  Uniform  Com- 
mercial Code. 

The  California  Bankers  Association  has  been  engaged  in  a  study  of 
the  Uniform  Comercial  Code  as  it  affects  the  business  of  banking,  and 
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a  subcommittee  of  its  Uniform  Commercial  Code  Committee  has  studied 
Article  7.  It  is  understood  that  the  final  report  of  the  California 
Bankers  Association  Commitloc  will  not  bo  made  until  later.  Mean- 
while, however,  your  subcommittee  has  had  the  benefit  of  information 
concerning  the  activities  of  the  Bankers  Committee.  That  subcommittee 
has  raised  questions  concerning  a  series  of  provisions  appearing  in 
Article  7  which  to  it  appears  to  present  practical  and/or  operating 
problems  in  banking.  Some  of  these  points  were  of  a  minor  nature ; 
however,  a  few  which  are  thought  perhaps  to  present  serious  problems 
will  be  mentioned  here. 

Section  17104.  This  section  perscribes  the  consequences  as  to  nego- 
tiability or  nonnegotiability  of  dociunonts  of  title,  such  consequences 
depending  on  the  form  of  the  instrument.  However,  the  existing 
California  law  requiring  earmarking  of  nonnegotiable  documents 
are  slated  for  repeal.  See  C.C.  1858b,  requiring  a  nonnegotiable  ware- 
house receipt  to  be  identified  by  a  red  ink  legend  in  bold  letters  printed 
across  its  face,  C.C.  1858.16,  imposing  a  like  requirement  except  that 
the  legend  need  not  be  in  red  ink,  and  C.C.  2126g,  requiring  the  issuing 
carrier  to  identify  a  nonnegotiMble  l)ill  of  lading  by  a  corresponding 
legend  on  its  face.  These  particular  Civil  Code  sections  are  found  in 
portions  of  that  Code  which  under  Sec.  110104  of  Preprint  Bill  Xo.  1. 
are  scheduled  to  be  repealed.  The  Bankers  subcommittee  fears  that 
such  repeal  will  give  rise  to  operating  problems  because  of  confusion 
in  handling  documents  of  this  character,  in  view  of  the  fact  that  the 
practice  of  labeling  nonnegotiable  warehouse  receipts  and  bills  of  lad- 
ing is  well  established  and  relied  upon  and  personnel  are  trained  to 
watch  for  and  act  in  accordance  with  such  earmarking.  The  Code 
would  require  an  examination  of  tlie  form  of  each  instrument  to  de- 
termine its  nature  as  negotiable  or  nonnegotiable.  Your  subcommittee 
recommends  that  the  existing  California  law  requiring  nonnegotiable 
instruments  to  be  so  identified  be  continued  by  inclusion  in  the  Uni- 
form Commercial  Code  of  an  appropriate  provision  to  that  effect,  ap- 
plicable to  all  classes  of  documents  of  title. 

Section  17204.  This  section  has  to  do  with  a  warehouseman's  duty 
of  care,  and  with  the  extent  to  which  damages  may  be  limited  by 
provisions  of  the  receipt  or  storage  agreement.  Subsection  (4)  was 
intended  by  the  draftsmen  of  the  Code  as  the  place  for  expression  of 
intention  not  to  repeal  other  existing  statutes  bearing  upon  the  subject 
matter  of  this  section.  However,  as  set  forth  in  Preprint  Bill  Xo.  1 
Subsection  (4)  contains  no  cross-references  to  any  such  nonrepealed 
statutes.  The  California  Annotations  do  not  throw  too  much  light  on 
the  subject,  except  to  point  out  that  Civil  Code  Section  1840  may  be 
one  of  the  existing  statutes  to  which  a  cross-reference  should  be  made. 
To  eliminate  uncertainty,  your  subconmiittee  recommends  deletion  of 
Subsection  (4). 

Section  17209.  This  section  has  to  do  with  tlie  lien  of  a  ware- 
houseman. Concern  is  felt  by  the  Bankers  subcommittee  that  it  could 
give  rise  to  operating  problems,  by  reason  of  the  increased  degree  of 
vigilance  wliich  would  be  called  for  as  to  the  fine  print  provisions  of 
each  receipt,  particularly  with  resjicct  to  any  .security  interest  reserved 
by  the  warehousenuin  for  money  advanced  by  him.   See  Subsection  (2). 
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The  question  is  also  raised  by  the  Bankers  subcommittee  whether  this 
provision  may  not  also  create  a  new  statutory  lien.  The  comment  fol- 
lowing Section  7-209  in  the  1958  official  text  states  that  such  a  security 
interest  is  not  a  statutory  lien,  and  refers  to  certain  provisions  of 
Article  9.  Your  subcommittee  recommends  that  in  view  of  the  possible 
confusion  and  uncertainty  arising  from  the  interpretation  of  the  sub- 
section, that  Subsection  (2)  be  deleted  in  its  entirety.  If  so  deleted, 
Subsections  (3)  and  (4)  should  be  renumbered  accordingly. 

Section  110104.  This  is  the  section  repealing  laws  inconsistent  with 
the  Uniform  Commercial  Code.  For  the  sake  of  clarity,  it  would 
appear  that  the  introductory  sentence  of  the  Section  should  be  labeled 
with  a  section  number,  paralleling  the  section  numbers  of  subsequent 
subdivisions  of  Section  110104.  The  introductory  sentence  of  the  Sec- 
tion appears  to  create  a  possible  conflict  with  the  following  provision 
of  the  Section  designated  "Sec.  2".  The  introductory  sentence  refers 
to  Chapter  7,  dealing  with  documents  of  title,  and  states  that  it  does 
not  repeal  or  modify  any  laws  prescribing  the  form  or  contents  of 
documents  of  title,  etc.,  whereas  the  balance  of  the  section  appears  to 
repeal  in  their  entirety  the  existing  portions  of  the  Civil  Code  contain- 
ing the  earmarking  requirements  referred  to  earlier  in  this  report.  In 
this  connection,  the  California  Annotations  in  commenting  on  Sec. 
7-104,  states  at  page  75  that  "The  requirements  as  to  designation  of 
nonnegotiable  warehouse  receipts  would  not  be  eliminated  .  .  . " ;  but  if 
that  is  to  be  the  legislative  intent,  the  repealing  provisions  referred  to 
above  should  be  modified  accordingly,  or  clarification  brought  about  in 
some  other  manner. 


Eespectfully  submitted, 


George  C.  Montgomery 
Secretary-Researcher 


Knox  Farrand,  Chairman 
John  H.  Harriman 
Julian  C.  Isen 


FINAL  REPORT  OF  SUBCOMMITTEE  ON  ARTICLE  8 
OF  THE  UNIFORM  COMMERCIAL  CODE 

Senate  Preprint  Bill  No.  1 — November  1,  1960 

Adoption  of  Article  8  will  expand  the  transferability  of  investment 
securities  by  providing  rules  of  uniform  application  to  a  wide  variety 
of  such  instruments.  The  new  rules  will  roughly  parallel  those  of  sev- 
eral existing  statutes  pertaining  to  certain  types  of  investment  se- 
curities. 

Accordingly,  enactment  of  Article  8,  as  part  of  the  Uniform  Com- 
mercial Code,  is  considered  generally  advantageous,  subject  to  certain 
amendments  to  Senate  Preprint  Bill  No.  1  as  hereinafter  set  forth. 

This  report  is  in  two  parts.  The  first  part  summarizes  the  changes 
recommended  in  Senate  Preprint  Bill  No.  1.  Such  recommendations 
were  developed  by  the  Subcommittee  and  modified  in  light  of  the  views 
of  the  Northern  and  Southern  Members  of  the  committee  as  a  whole. 

The  second  part  is  in  the  nature  of  a  research  memorandum  dated 
September  28,  1960,  which  served  as  a  basis  for  the  recommendations 
of  the  Subcommittee.  The  final  recommendations  are  not  fully  reflected 
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in  the  second  part  of  the  report,  as  a  result  of  the  course  of  deliberation 
leading  to  their  formulation. 

RECOMMENDATIONS 

Section  18102.  Delete  the  definition  of  "proper  form"  in  sub- 
section (2)  and  renumber  following  subsections  (because  it  is  recom- 
mended that  it  be  deleted  where  used  in  Section  18208). 

Section  18106.  This  section  has  been  omitted  from  the  preprint 
bill.  The  Committee  recommends  that  some  conflict-of-laws  provision 
be  included.  Disagreement  exists  as  to  the  preferable  substance  of 
such  provision. 

Some  members  of  the  Committee,  including  those  in  the  South,  favor 
the  form  included  in  the  1952  draft ;  a  policy  of  applying  the  law  of 
California  to  transfers  within  this  State  appears  in  Sections  2410,  2411 
and  2463  of  the  Corporations  Code.  Others  prefer  reinserting  the  pro- 
vision of  the  1958  Official  Draft.  Others  suggest  language  comparable 
to  that  in  Section  2463  of  the  Corporations  Code  would  be  preferable 
to  either  draft. 

Stated  as  simply  as  possible,  the  question  is  whether  the  law  of  the 
state  of  incorporation  should  govern  the  rights  and  duties  of  the  is.suer 
and  transfer  agent  with  respect  to  registration  of  transfers  or  whether 
the  law  of  the  place  of  transfer  should  govern  such  rights  and  duties. 

It  has  been  argued  that  the  laws  of  certain  states,  including  Califor- 
nia, are  superior  to  those  of  other  states  in  this  area,  particularly  in 
broadening  negotiability  of  securities.  Therefore,  it  would  be  a  step 
backward  to  apply  a  poor  law  to  a  transfer  simply  because  it  was  the 
law  of  the  state  of  incorporation.  On  the  other  hand,  from  the  stand- 
point of  the  issuer,  it  would  be  easier  to  comply  with  the  laws  of  one 
state,  the  state  of  incorporation,  than  the  laws  of  an  indefinite  number 
of  other  states  where  transfers  might  take  place.  Perhaps  the  goal 
should  be  to  have  the  Uniform  Commercial  Code  adopted  in  every  state 
or  otherwise  to  improve  the  laws  of  every  state  in  this  regard. 

Under  the  circumstances,  the  Committee  makes  no  recommendation 
as  to  the  form  of  the  conflict-of-laws  provision  which  should  be  in- 
cluded, except  that  all  agree,  of  course,  that  the  law  of  the  state  of 
incorporation  should  govern  validity.  AVith  respect  to  the  latter  a 
proviso  will  have  to  be  added  to  the  effect  that  if  a  security  is  void 
under  Section  26100  of  the  Corporations  Code,  it  will  not  be  validated 
by  this  section  (in  order  to  make  the  bill  acceptable  to  the  Commis- 
sioner of  Corporations).  The  proviso  should  also  mention  corresponding 
provisions  of  the  Public  Utilities  Code  and  Insurance  Code. 

It  is  noted  that  Section  11105  of  the  preprint  bill,  which  contains  a 
general  conflict-of-laws  provision,  suggests  the  existence  of  a  Section 
18106. 

Section  18202.  A  sentence  probably  must  be  added  to  (2)  (a) 
reading,  "The  jirovisions  of  this  paragraph  (a)  shall  not  be  construed 
to  validate  a  security  which  is  void  under  the  provisions  of  Section 
26100  of  the  Corporations  Code,  Section  825  of  the  Public  Utilities 
Code  or  Section  831  of  tlie  Insurance  Code."  (This,  again,  is  to  make 
the  bill  acceptable  to  California's  regulator^'  authorities.) 
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Section  18208.  Delete  from  (1)  (a)  "and  in  proper  form,"  since  it 
adds  nothing  of  a  definite  nature  to  the  warranty  that  the  security- 
is  genuine. 

Section  18303.  No  distinction  is  made  between  a  broker  acting  as 
an  agent  and  a  broker  acting  as  a  principal.  Some  members  of  the 
Committee  believe  that  the  lack  of  such  a  distinction  causes  difficulties 
with  subsequent  sections.  Others,  including  those  in  the  South,  feel 
that  where  distinct  consequences  arise  from  the  two  relationships,  they 
are  adequately  spelled  out  in  the  particular  sections  dealing  with  them. 

Section  18306.  Some  members  of  the  Committee  believe  that  the 
purpose  and  meaning  of  subsection  (5)  is  not  clear.  If  it  intends  to 
provide  a  customer  with  rights  against  his  broker  acting  as  an  agent, 
general  principles  of  law  would  appear  to  protect  the  customer.  If  it 
concerns  the  broker  acting  as  a  principal,  there  is  no  apparent  reason 
to  treat  the  broker  separately  from  anyone  else  selling  or  buying  a 
security.  In  the  absence  of  a  clarification,  they  believe  that  the  sub- 
section should  be  deleted. 

Other  members  of  the  Committee  believe  that  the  subsection  is  in- 
cluded to  make  it  clear  that  a  broker's  transactions  are  covered  by  the 
section.  There  does  not  appear  to  be  any  provision  in  the  section 
applicable  to  a  broker  which  would  be  unreasonable  or  burdensome 
upon  him.  If  this  subsection  were  omitted,  there  would  be  considerable 
doubt  as  to  whether  the  section  applied  to  a  broker,  as  it  should. 

Section  18308.  The  draftsmanship  in  subsection  (1)  should  be 
corrected  to  make  its  provisions  parallel,  substituting  for  the  words 
"or  when  the  signature  of  such  person  is  written  without  more  upon 
the  back  of  the  security"  the  words  ''or  when  such  person  signs 
without  more  upon  the  back  of  the  security." 

Section  18315.  Although  the  caption  of  the  section  makes  it  clear 
this  section  is  not  meant  to  provide  a  remedy  against  the  issuer,  sub- 
section (1)  refers  to  "anyone."  The  exception  should  be  redrafted  to 
read,  "against  any  purchaser  except  a  bona  fide  purchaser." 

Also,  because  the  concept  of  delivery  has  been  almost  completely 
lost  in  the  Code  (as  against  the  USTA)  it  would  be  wise  to  here  make 
it  clear,  at  least  in  subsection  (1),  that  lack  of  delivery  can  make  the 
transfer  wrongful.  This  can  be  done  by  inserting  "lack  of  delivery  or" 
between  "including"  and  "his  incapacity." 

Section  18317.  Some  members  of  the  Committee  believe  that  here 
the  draftsmen  said  what  they  meant  and  then  added  unnecessary  words 
which  could  lead  to  confusion.  They  recommend  that  in  subsection  (2) 
the  phrases  "or  in  satisfying  the  claim  by  means  thereof"  and  "in 
regard  to  property  which  cannot  readily  be  attached  or  levied  upon 
by  ordinary  legal  process"  should  be  deleted. 

Other  members,  including  those  in  the  South,  feel  that  the  language 
is  appropriate  and  necessary  to  make  clear  the  intent  to  allow  actions 
such  as  those  in  the  nature  of  a  creditors'  bill.  It  is  argued  that  the 
deletion  recommended  would  make  the  subsection  simply  state  a  legal 
truism. 
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Section  18319.  The  majority  of  the  Committee  believes  subsection 
(l)(d)  of  this  section  shouUl  be  deleted.  They  feel  that  it  would  have 
the  effect  of  substantially  eliminating  the  statute  of  frauds  from  con- 
sideration in  sales  of  securities.  This  is  considered  to  be  an  undesirable 
result  notwithstanding  that  the  clause  only  eliminates  the  defense 
where  the  party  admits  he  has  a  specific  contract. 

Others  feel  that  the  section  should  be  retained,  but  amended  to  deal 
specifically  with  whether  a  general  demurrer  might  lie  to  a  complaint 
on  an  oral  contract.  It  should  be  recognized  that  the  clause  represents 
an  important  change  in  the  law  to  which  further  study  should  be  given, 
as  recommended  bv  the  subcommittee  in  Article  2  in  connection  with 
Section  12201. 

In  any  event,  the  Committee  recommends  that  a  new  subsection  (2) 
to  Section  18319  be  added,  making  clear  that  the  defense  of  the 
statute  of  frauds  is  not  available  in  transactions  between  brokers,  act- 
ing as  agents,  and  their  customers. 

This  subsection  should  read  "  (2)  The  relationship  between  a  broker 
acting  as  an  agent  and  his  principal,  including  the  contract  relating 
to  the  purchase  or  sale  of  securities  by  the  broker  for  his  principal, 
is  not  subject  to  the  Statute  of  Frauds." 

Section  18405.  In  (2)  (b)  the  language  used  in  18403(2)  (b)  should 
be  inserted,  i.e.  (2)  (b)  should  read,  "(b)  Files  with  the  issuer  an  in- 
demnity bond  .sufficient  in  the  issuer's  judgment  to  protect  the  issuer, 
any  transfer  agent,  registrar  or  otlier  agent  of  the  issuer  involved, 
from  any  loss  which  it  or  the.y  may  suffer;  and".  See  comment  of 
subcommittee  on  Article  3  dealing  with  Section  13804. 

Section  110104.  Some  members  of  the  Committee,  including  those 
in  the  South,  recommend  that  a  new  section  be  inserted  between  Sec- 
tion 28  and  Section  29  of  this  section,  amending  Sections  2408  through 
2411  of  the  Corporations  Code  to  eliminate  any  overlap  or  conflict 
with  Article  8  in  the  Commercial  Code. 

NORTHERN    SUBCOMMITTEE    REPORT   ON    ARTICLE    8 

OF   THE    UNIFORM   COMMERCIAL   CODE 

(1958   OFFICIAL    DRAFT)* 

Article  8  sets  investment  securities  apart  from  commercial  paper 
and  attempts  to  provide  a  unified  statutory  treatment  of  the  transfer 
problems  of  such  securities. 

It  would  replace  the  Negotiable  Instruments  Law  (NIL),  Civil  Code 
Sections  3082-3266d,  as  tliat  applies  to  bearer  bonds;  the  Uniform 
Stock  Transfer  Act  (USTA),  Corporations  Code  Sections  2450-2486, 
which  applies  to  corporate  stock;  and  tlie  Uniform  Act  for  Simplifica- 
tion of  Fiduciary  Security  Transfers,  Corporations  Code  Sections 
30000-10.  It  would  also  appear  to  replace  Sections  2408-2411  of  the 
Corporations  Code,  relating  to  transfers  of  corporate  stock,  and  Sec- 
tion 542(4)  of  the  Code  of  Civil  Procedure,  rehiting  to  attachment  of 
corporate  stock.  It  would  also  re(|nire  amendment  of  Corjiorations 
Code  Section  2404,  and  Mill  affect  Corjiorations  Code  Sections  2407 
and  2412-20  relaling  to  issne  and   ti-ansfer  of  corporate  securities. 

•  Sections  have  been  renumbcTed  heroin  to  correspond  to  Senate  Preprint  Bill  Xo.   1, 
except  where  specined  otherwl.'-e. 
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Section  18101.     This   section   specifies   the   name   and   manner   of 

citation  of  Article  8. 

Section  18102.  Subsection  (1)  of  this  section  defines  as  a  "secur- 
ity" for  purposes  of  Article  8,  any  instrument  in  bearer  or  registered 
form,  of  a  type  commonly  dealt  in  upon  securities  exchanges  or  markets 
or  commonly  recognized  as  a  medium  for  investment  in  any  area  which 
it  is  dealt  in,  if  the  instrument  evidences  an  interest  in  property  or  in 
an  enterprise  or  evidences  an  obligation  of  the  issuer,  and  is  one  of 
a  class  or  series  or  by  its  terms  is  divisible  into  a  class  or  series  of  in- 
struments. Thus,  the  application  of  the  Article  is  much  broader  than 
that  of  the  statutes  that  would  be  replaced.  From  this  two  consequences 
should  be  kept  in  mind.  Where  there  are  differences  from  the  NIL, 
it  should  be  appreciated  that  the  NIL  was  not  designed  to  govern 
investment  securities  as  such  and  was  only  incidentally  applied  to  them 
as  noted  above.  Further,  it  is  plain  that  the  Article  will  provide  rules 
for  situations  not  now  governed  by  any  statute  in  California. 

Preliminarily  it  should  be  noted  that  to  qualify  as  a  "security" 
under  the  definition  of  Section  18102  something  must  be  an  "instru- 
ment." Presumably  expression  of  the  underlying  property  in  a  formal 
certificate  or  paper  is  implied.  By  definition,  therefore,  Article  8  is- 
restricted  to  regulation  of  relations  between  those  who  deal  with  the 
paper  and  has  no  application  to  one  who  might  otherwise,  for  example, 
be  a  shareholder  of  a  corporation. 

The  definition  may  be  construed  to  include^as  securities  instruments 
not  so  conceived  in  California.  An  instrument  which  otherwise  qualifies 
and  which  is  "commonly  recognized  in  any  area  in  which  it  is  issued 
or  dealt  in  as  a  medium  for  investment "  is  a  security.  The  words  ' '  any 
area"  would  appear  to  permit  a  search  of  the  globe  to  bring  an  instru- 
ment under  Article  8  intsead  of  Article  3. 

On  the  other  hand,  proponents  of  the  Article  have  been  said  to 
regard  "puts"  and  "calls"  as  investment  securities.  This  seems  diffi- 
cult, as  they  do  not  appear  to  be  "one  of  a  class  or  series"  or  "divisible 
into  a  class  or  series  of  instruments." 

Finally  the  question  arises  as  to  whehter  a  note  convertible  at  the 
option  of  the  holder  into  a  series  of  smaller  notes  is  a  security.  It 
would  seem  to  be  such  unless  it  is  order  paper  or  one  name  paper  not 
providing  for  registration  of  its  transfer,  as  neither  of  these  appear 
to  satisfy  the  requirements  of  the  definition.  Israels,  Article  8 — Invest- 
ment Securities,  16  LAW  &  CONTEMP.  PROB.  249,  251  (1951). 

Subsection  (2)  defines  "proper  form"  to  mean  regular  on  its  face 
with  regard  to  all  formal  matters.  This  seems  to  be  defining  by  defini- 
tion and  does  not  appear  to  be  a  useful  definition. 

Subsection  (3)  defines  "subsequent  purchaser";  subsection  (4)  re- 
fers to  other  definitions  set  forth  elsewhere  in  the  article ;  and  subsec- 
tion (5)  refers  to  and  incorporates  the  definitions  contained  in  Article  1. 

Section  18103.  Provides  that  a  lien  upon  a  security  in  favor  of 
its  issuer  is  valid  against  the  purchaser  only  if  the  right  to  the  lien  is 
noted  conspicuously  on  the  security.  The  liens  referred  to  would  be, 
for  the  most  part  at  least,  liens  for  assessments  and  unpaid  subscrip- 
tions. The  provision  would  not  appear  to  affect  more  stringent  require- 
ments, such  as  that  in  Corporations  Code  Section  2404,  which  requires 


376  SENATE  PACT  FINDING   COMMITTEE  ON   JUDICIARY 

that  liens  on  stock  in  favor  of  the  issuer  be  stated  on  the  face  of  the 
certificate. 

Looking  back  to  the  definition  of  "conspicuous"  in  Section  11201 
(10),  it  appears  that  any  lien,  even  one  subject  to  Corporations  Code 
Section  2404,  must  be  printed  in  larger  or  bolder  type  than  the  rest 
of  the  language  on  the  instrument.  It  is  also  noted  that  a  determina- 
tion of  conspicuousness,  although  a  question  of  fact,  is  nonetheless 
for  decision  by  the  court. 

Under  the  definition  in  Section  11201  original  subscribers  as  well 
as  transferees  are  "purchasers."  Liens  upon  securities  in  favor  of  the 
issuer  must  therefor,  under  Section  18103,  be  conspicuously  noted  on 
the  instrument  to  be  enforceable  against  original  holders  as  well  as 
transferees. 

Two  types  of  liens  on  corporate  stock,  although  not  the  concomi- 
tant personal  liability,  will  be  affected.  For  one.  Corporations  Code 
Section  2704  provides  that  an  assessment  is  a  lien  upon  the  shares  as- 
sessed from  the  time  of  personal  service  or  publication  of  the  notice  of 
assessment,  unless  the  articles  or  by-laws  provide  for  a  lien  from  the 
time  of  the  assessment  resolution.  Possibly  it  would  be  effective  under 
Section  18103  to  note  this  statutory  provision  on  the  instruments.  Other- 
wise, the  assessment  could  not  become  a  lien  unless  the  corporation 
called  in  the  share  certificates  and  stamped  notice  of  the  lien  thereon. 

Secondly,  a  lien  for  the  unpaid  portion  of  a  subscription  price  is 
probably  inferrable  from  Corporations  Code  Section  1303,  if  not  from 
Section  1305.  Alternatively,  such  a  lien  could  probably  be  created  by 
the  subscription  contract  under  present  law.  See  Lankershim  Ranch 
Land  &  Water  Co.  v.  Herherger,  82  Cal.  600,  603,  23  Pac.  134,  136 
(1890)  (dictum).  In  any  event,  under  Section  18103,  such  a  lien,  in- 
cluding any  right  to  sale  inhering  in  it,  would  apparently  have  to  be 
noted  upon  the  certificate  to  be  effective. 

The  question  arises  under  Section  18103  whether  actual  knowledge 
of  the  lien  by  a  purchaser,  other  than  one  who  acquires  the  shares  from 
a  bona  fide  purchaser,  will  validate  the  lien  against  him.  There  is  no 
California  decision  on  the  question,  but  in  other  jurisdictions  under 
Section  15  of  the  USTA  substantially  the  same  language  has  been 
construed  to  subject  a  purchaser  with  knowledge  to  the  lien.  Baumohl 
V.  Goldstein,  124  Atl.  118,  121,  95  N.J.  Eg.  (Ct.  Ch.  1924)  (dictum). 
A  contrary  result  might  well  be  reached  under  Section  18103,  however, 
in  light  of  the  contrast  to  Section  18204  dealing  with  restrictions  on 
transfer,  which  contains  express  language  affecting  a  purchaser  with 
knowledge. 

Section  18104.  This  section  excepts  from  the  remedy  of  validation 
or  of  compelling  issuance  of  a  security  instances  when  such  would  result 
in  "overissue" — issue  of  securities  in  excess  of  which  the  issuer  has 
corporate  power  to  issue.  The  section  thus  adopts  the  universal  rule 
making  void  overissues  of  stock. 

Under  Section  18104,  when  the  required  validation  or  issuance  would 
result  in  overissue,  the  issuer  must  instead  either  (a)  purchase  an 
identical  security  on  the  market,  if  one  is  reasonably  available  for 
purchase,  and  deliver  it  to  the  person  entitled  to  issue  or  validation; 
or  (b)  if  a  security  is  not  so  available,  respond  in  damages.  The  measure 
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of  damages  is  the  last  price  paid  for  the  security  of  which  validation 
or  issue  is  demanded,  together  with  interest  from  the  date  of  demand. 

The  first  alternative  would  be  wholly  new  to  California.  It  will  add 
a  new  situation  to  those  now  provided  in  the  Corporations  Code  Sections 
1706-7  relating  to  power  of  a  corporation  to  purchase  its  shares.  There 
is  a  question  whether  its  availability  as  a  remedy  need  be  conditioned 
upon  obtaining  a  permit,  because  of  Corporations  Code  Section  26100. 
No  permit,  however,  was  held  necessary  when  the  corporation  was  a 
"mere  conduit."  Crane  Valley  Land  Co.  v.  Bank  of  America,  182  Adv. 
Cal.  App.  221  (1st  Dist.  June  27,  1960).  But  in  that  case  the  consid- 
eration was  found  to  have  moved  from  the  shareholder  to  whom  the 
shares  were  reissued.  In  applying  the  remedy  under  Section  18104, 
such  would  not  be  the  case. 

The  second  alternative,  providing  for  damages,  is  the  present  law  in 
most  states,  probably  including  California.  11  Fletcher,  Cyclopedia 
Corporations  Sec.  5174  (1958)  ;  cf.  Castle  v.  Acriie  Ice  Cream  Co.,  101 
Cal.  App.  94,  281  Pac.  396  (3d  Dist.  1929).  The  measure  of  damages 
selected  by  the  section— the  purchase  price  of  the  shares — is  not  uni- 
formly applied  in  the  various  states  but  it  appears  to  be  the  rule  in 
California.  See  Dahlquist,  Regulation  &  Civil  Liahility  Under  the  Cali- 
fornia Corporate  Securities  Act:  III,  34  Calif.  L.  Rev.  543,  587-589 
(1946). 

A  problem  will  arise  with  respect  to  the  phrase  * '  reasonably  available 
for  purchase."  Presumably  the  plaintiff  will  have  the  burden  of  per- 
suasion as  to  this  issue.  Suppose,  however,  there  is  a  "thin"  market 
and  shares  are  available  only  at  an  exorbitant  price.  Is  it  relevant  that 
shares,  although  not  worth  the  price  demanded,  are  closer  to  it  in  value 
than  to  the  price  at  which  the  plaintiff  purchased  his?  And,  could  the 
plaintiff  be  required  to  accept  as  his  remedy  a  security  additionally 
authorized  to  be  issued  for  this  purpose? 

It  has  been  noted  that  "overissue"  does  not  include,  for  example, 
issue  in  excess  of  limits  in  bond  indentures  or  in  excess  of  provisions 
in  filed  limited  partnership  agreements.  Proponents  of  the  Article  have 
responded  that  special  provision  was  made  in  the  case  of  corporate 
stock  only  out  of  deference  to  the  hoary  doctrine  of  ultra  vires.  Other- 
wise, however,  the  interest  of  the  particular  security  holder  is  preferred 
over  those  of  other  parties,  who  may  be  said  to  have  merely  suffered 
the  usual  result  of  fraud  or  error  by  an  authorized  agent. 

Section  18105.  Subsection  (1)  of  this  section  provides  that  invest- 
ment securities  are  negotiable  instruments,  and  subsection  (2)  regulates 
the  proofs  in  litigation  over  the  validity  of  a  security. 

It  is  strongly  recommended  that  subsection  (1)  of  Section  18105  be 
deleted.  The  provision  does  not  appear  in  the  1952  Official  Draft.  The 
following  justification  was  made  by  the  Editorial  Board  at  the  time 
of  its  addition  in  1953 :  securities  must  be  negotiable  instruments  in 
some  states  to  be  eligible  as  a  legal  investment.  One  reason  for  deleting 
the  provision  is  that  the  premise  is  not  true  in  California.  Another 
is  that  regulation  of  what  is  a  legal  investment  for  insurance  companies 
and  other  regulated  investors  has  no  place  in  Article  8.  The  require- 
ments for  legal  investments  should  be  stated  in  legislation  relating 
thereto.  Finally,  the  provision  can  only  cause  confusion  in  Article  8. 
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One  of  the  purposes  of  this  Article  is  to  treat  investment  securities 
separately  from  Article  3,  but  inclusion  of  this  sentence  would  only 
make  a  court  wonder  whether  it  should  perhaps  refer  by  analogy  to 
Article  3  for  any  problem  not  covered  in  Article  8. 

Section  18105  (2)  purports  to  establish  the  same  rules  for  proof  of 
an  investment  security  as  are  established  by  Article  3  (Section  13307) 
with  respect  to  nejioitiable  instruments.  Not  all  of  the  provisions  of 
Section  13307  are  included  and  the  subsection  suffers  from  the  same 
definitional  gaps  as  Section  13307. 

It  is  provided  first  that  the  effectiveness  of  a  signature  is  not  in  issue 
unless  denied  specifically  in  the  pleadings.  No  substantial  problem,  not 
even  that  of  its  applicability  under  Eric  v.  Tompkinft  to  a  federal  court 
sitting  in  California  on  a  diversity  case,  should  as  a  practical  matter 
be  raised  by  this  provision ;  for  Comment  1  to  Section  13307  suggests 
that  the  rule  is  subordinate  to  the  policy  of  allowing  pleading  amend- 
ment. 

AVhen  the  effectiveness  of  a  signature  is  in  issue,  the  party  claiming 
under  it  has  the  burden  of  persuasion.  lie  is  aided  by  a  presumption 
that  the  signature  is  "genuine  or  authorized."  (The  word  "or"  should 
clearly  be  amended  to  read  "and").  Section  11201  (31)  defines  a 
presumption  as  requiring  a  finding  of  effectiveness  unless  evidence  is 
introduced  which  would  support  a  contrary  finding.  Presumably,  the 
presumption  will  only  shift  the  burden  of  introduction  of  evidence: 
when  such  evidence  is  introduced,  the  presumption  disappears.  Thus, 
it  is  to  be  hoped  that  the  confusing  rubric  that  "a  presumption  is 
evidence"  will  not  be  advanced  in  California  in  the  context  of  the  Code. 

Under  Section  13307  the  presumption  is  not  available  when  the 
purported  signer  has  died  or  becomes  incompetent  before  proof  is 
required.  Such  language  is  not  included  in  Section  18105  (2).  The 
provision  protects  a  party  who  denies  the  signature,  as  his  best  probable 
source  of  proof  would  be  unavailable.  But,  it  also  greatly  handicaps  a 
person  who  is  attempting  to  establish  the  signature,  as  his  best  source 
of  proof  is  similarly  unavailable.  The  presumption  itself  appears  to 
have  merit  and  should  uniformly  place  the  risk  of  unavailability  of 
evidence  upon  the  party  who  has  the  burden  of  producing  it.  Thus, 
the  absence  of  the  qualifying  language  from  Section  18105  (2)  seems 
fortunate,  and  it  is  to  be  hoped  that  it  is  not  imported  from  Section 
13307  in  the  process  of  construction. 

The  remainder  of  Section  18105(2)  provides  that  proof  of  signature 
and  production  of  the  instrument  entitle  a  holder  to  recover,  unless  the 
defendant  establishes  a  defense,  and  assigns  to  plaintiff  the  burden  of 
establishing  that  any  such  defense,  if  believed,  is  not  effective  against 
him.  A  question  arises  as  to  whether  plaintiff"  would  be  able  to  recover 
in  any  event  without  producing  the  original  of  the  instrument. 

Section  18106.  This  section  asserts  the  territorial  applicability  of 
Article  8.  It  provides  that  the  validity  of  a  security  and  the  issuer's 
rights  and  duties  with  respect  to  registration  of  transfer  are  to  be  gov- 
erned by  the  whole  law  of  the  jurisdiction  of  the  issuer.  No  provision 
is  made' as  to  applicable  law  for  resolntion  of  other  conflicting  claims 
regarding  a  security. 


THE  UNIFORM   COMMERCIAL   CODE  379 

The  territorial  application  of  the  Code  to  investment  securities  was 
formerly  provided  for  in  Section  1-105(4)  of  the  1952  Official  Draft  as 
follows : 

"The  Article  on  Investment  Securities  (Article  8)  applies  when- 
ever any  contract  or  transaction  within  its  terms  is  made  or  occurs 
after  the  effective  date  of  this  Act  and  the  contract 

(a)  is  made,  offered  or  accepted  or  the  transaction  occurs  within 
this  state ;  or 

(b)  is  to  be  performed  or  completed  wholly  or  in  part  within  this 
state ;  or 

(c)  involves  an  investment  security  issued  or  transferred  within 
this  state. 

But  the  validity  of  a  coroprate  security  shall  be  governed  by  the 
law  of  the  jurisdiction  of  incorporation." 

Section  1-105(6)  also  applied  as  follows: 

"Whenever  a  contract,  instrument,  document,  security  or  trans- 
action bears  a  reasonable  relationship  to  one  or  more  states  or 
nations  in  addition  to  this  state  the  parties  may  agree  that  the  law 
of  any  such  other  state  or  nation  shall  govern  their  rights  and 
duties.  In  the  absence  of  an  agreement  which  meets  the  require- 
ments of  this  subsection,  this  Act  governs." 

The  previous  provisions  appear  more  harmonious  with  conflicts  of 
laws  policy  by  way  of  presumptive  application  of  the  law  of  the  forum. 
No  justification  for  the  change  has  been  found. 

The  current  proposal  will  do  much  to  frustrate  the  purpose  of  the 
Code  of  promoting  uniformity.  Only  a  timid  hope  that  the  foreign 
jurisdiction  might  apply  the  rule  of  the  Code  to  a  transaction  with 
appropriate  contracts  with  a  Code  state  is  reflected  in  the  direction  that 
reference  to  the  law  of  the  jurisdiction  of  organization  of  the  issuer  in- 
clude reference  to  its  conflicts  of  laws  rules.  Such  reference  will  also 
needlessly  inject  the  problem  of  renvoi  into  the  Code.  Reference  if  at 
all  should  be  expressly  to  the  substantive  rule  applied  by  the  jurisdic- 
tion of  organization  of  the  issuer  to  a  similar  multi-jurisdiction  case. 

Reference  to  the  jurisdiction  of  organization  of  the  issuer  to  deter- 
mine validity  of  a  security  would  also  conflict  in  appropriate  cases  with 
the  Coroprate  Securities  Law  in  California. 

Thus,  it  is  suggested  that  Section  18106  be  amended  by  substituting 
for  its  present  language  the  previous  provisions  of  Sections  1-105(4) 
and  (6)  and  by  providing  that  the  law  of  the  jurisdiction  of  organiza- 
tion of  the  issuer  shall  determine  validity  of  a  security  only  if  it  is  not 
void  under  Section  26100  of  the  Coroprations  Code. 

Section  18201.  Defines  an  issuer  for  purposes  of  obligations  on 
or  defenses  to  a  security.  A  guarantor  is  included  oiily  to  the  extent 
of  his  guaranty.  The  section  also  defines  an  issuer  for  purposes  of  regis- 
tration of  transfer. 

Section  18202.  Subsection  (1)  deals  with  incorporation  by  refer- 
ence of  material  extrinsic  to  the  security,  such  as  indenture  provisions. 
It  is  provided  that  even  against  a  purchaser  for  value  without  notice, 
the  terms  of  a  security  include  those  made  a  part  of  it  by  reference 
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"to  the  extent  such  additional  terms  do  not  conflict  with  the  stated 
terms. ' '  Such  a  reference,  however,  does  not  of  itself  charge  a  purchaser 
for  value  with  notice  of  a  defect  in  the  security,  but  presumably  only 
with  notice  of  the  terms  of  the  material  referred  to.  Under  the  NIL, 
the  chief  problem  with  such  references  has  been  their  effect  upon  nego- 
tiability. See  BRITTON,  BILLS  AND  NOTES  Sec.  17  (1943).  In 
this  sense  references  are  immaterial  under  Article  8.  Rather,  Section 
18202(1)  states  the  effect  of  such  a  reference  upon  a  purchaser  for 
value  without  notice.  Such  a  provision  would  apparently  be  new  to 
California  law. 

Sections  18202 (2) -(4)  operate  to  give  all  securities  one  of  the  main 
elements  of  negotiability.  They  severely  limit  defenses  of  the  issuer  as 
against  a  purchaser  for  value  without  notice.  Apart  from  three  defenses 
which  are  expected,  innocent  purchasers  (including  original  holders) 
would  get  valid  securities  regardless  of  the  defects  in  the  issue.  The 
three  exceptions  are:  (a)  If  the  defect  involves  a  violation  of  constitu- 
tional provisions,  the  security  is  not  valid  in  the  hands  of  an  original 
holder.  This  defense  is  cut  off  against  a  "subsequent  purchaser  for 
value  and  without  notice  of  the  defect."  (b)  In  the  case  of  govern- 
ment securities  only,  if  the  defect  involves  a  violation  of  con.stitutional 
provisions.  This  defense  is  also  available  against  a  subsequent  purchaser 
unless  there  has  been  substantial  compliance  with  the  legal  re(iuire- 
ments  governing  the  issue,  or  unless  the  issuer  has  received  substantial 
consideration  for  the  issue  as  a  whole  or  for  the  particular  security, 
and  the  stated  purpose  of  the  issue  was  one  for  which  the  issuer  had 
power  to  borrow\  (c)  Lack  of  genuineness  resulting  from  unauthorized 
signatures  other  than  those  in  Section  18205,  whose  ineffectiveness  may 
not  be  asserted.  The  defense  of  forgery  thus  survives,  but  is  limited  to 
exclude  forgeries  by  insiders  and  their  employees. 

It  will  be  noted  that  the  exceptions  listed  above  do  not  cover  Cor- 
porations Code  Section  26100,  which  provides  that  securities  issued 
without  a  permit  from  the  Commissioner  of  Corporations  and  securities 
issued  in  nonconformity  with  such  a  permit  are  "void."  Corresponding 
provisions  are  found  in  the  Section  825  of  Public  Utilities  Code  and 
Section  831  of  the  Insurance  Code.  Section  18202  would  purportedly 
make  such  securities  "valid"  in  the  hands  of  a  purchaser  for  value 
without  notice  of  the  absence  of  a  permit  or  the  nonconformity  with 
the  permit. 

The  purpose  of  Corporations  Code  Section  26100  is  to  prevent  issue 
of  securities  other  than  according  to  the  authority  of  a  permit  granted 
by  the  Commissioner  of  Corporations.  Other  such  sanctions  found  in 
the  Corporations  Code  are  power  to  enjoin  sales  (Section  26101)  and 
criminal  penalties  (Sections  26103,  26104).  Certainly  Section  18202  will 
not  affect  the  latter. 

The  apparent  difficulty  stems  from  undifferentiated  emploj-ment  of 
the  words  "void"  and  "valid"  instead  of  less  abstract  descriptions 
of  the  intended  consequences  of  any  transaction. 

"Valid"  in  the  sense  of  Section  18202  appears  to  be  concerned 
principally  with  debt  securities.  If  such  were  "invalid",  the  issuer 
would  have  no  duty  to  honor  the  alleged  obligation.  However,  the  pur- 
chaser of  a  bond  or  note  that  is  "void"  by  Section  26100  may  none- 
theless enforce  the  obligation  by,  for  example,  foreclosing  the  mort- 
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gage.  Security-First  National  Bank  v.  J.  G.  Ruddle  Properties,  Inc., 
218  Cal.  435,  23  P.2d  1016  (1933)  ;  Eherhard  v.  Pacific  Southwest  Loan 
&  Mortgage  Corp.  215  Cal.  226,  9  P.2d  302  (1932)  ;  see  also  Silva  v. 
Holme,  109  Cal.  App.  2d  461,  241  P.2d  21  (1st  Dist.  1952). 

If  a  proprietary  security  were  "invalid"  in  the  sense  of  Section 
18202,  the  argument  would  be  that  the  issuer  could,  for  example,  deny 
that  the  holder  was  a  shareholder.  However,  an  innocent  purchaser 
may  assert  the  validity  of  his  security  even  though  it  is  "void"  under 
Corporations  Code  Section  26100.  See,  e.g.,  Domestic  &  Foreign  Petro- 
leum Co.  V.  Long,  4  Cal.  2d  547,  51  P.2d  73  (1935)  ;  Western  Oil  & 
Refining  Co.  y.  Venago  Oil  Corp.,  218  Cal.  733,  24  P.2d  971,  88  A.L.R. 
1271  (1933). 

Under  Corporations  Code  Section  26100  the  typical  remedy  afforded 
a  purchaser  of  "void"  securities  is  recovery  of  his  purchase  price. 
See,  e.g.,  Pollak  v.  Staunton,  210  Cal.  656,  293  Pac.  26  (1930)  ;  Hardy 
V.  Musicraft  Records,  Inc.,  93  Cal.  App.  2d  698,  209  P.2d  839  (2d  Dist. 
1949)  ;  Stallman  v.  Schwartz,  76  Cal.  App.  2d  406,  173  P.2d  388  (2d 
Dist.  1946).  Thus,  despite  varying  language  in  the  cases  the  effect  of 
Section  26100  is  actually  to  make  the  securities  voidable  by  innocent 
purchasers.  See  generally  Dahlquist,  Regulation  &  Civil  Liability 
Under  The  California  Corporate  Securities  Act  III,  34  CALIF.  L.  Rev. 
543  (1946).  Only  when  a  purchaser  is  held  to  be  in  pari  delicto  is  re- 
covery denied  him  and  the  securities  in  any  way  actually  avoided. 

The  fear  of  Section  18202  would  therefore  appear  to  be  composed 
of  two  elements.  For  one,  fear  that  the  different  senses  of  "valid" 
and  "void"  would  not  be  uniformly  distinguished.  Secondly,  that  the 
section  might  be  applied  to  the  advantage  of  a  selling  corporation. 
There  are  two  bases  for  supposing  that  the  latter  result  would  not  be 
reached.  One  is  that  the  security  "is  valid  in  the  hands  of  a  purchaser 
for  value  and  without  notice"  (emphasis  added).  A  second  is  that 
the  section  was  drafted  to  protect  purchasers.  A  construction  benefit- 
ing instead  issuers  in  violation  of  the  Corporate  Securities  Law  would 
be  wholly  unexpected. 

However,  to  prevent  such  fears  as  above  from  obstructing  adoption, 
it  is  recommended  that  the  following  sentence  be  added  to  Section 
18202   (2) (a): 

"The  provisions  of  this  subparagraph  (a)  shall  not  be  con- 
strued to  validate  a  security  which  is  void  under  the  provisions 
of  Section  21600  of  the  Corporations  Code,  Section  825  of  the 
Public  Utilities  Code  or  Section  831  of  the  Insurance  Code." 

Finally,  it  is  noted  that  under  Section  18202(1)  it  would  be  possible 
in  the  case  of  smaller  issues  not  subject  to  the  Trust  Indenture  Act 
of  1939,  to  revert  to  the  practice  of  limiting  the  rights  of  bond  holders 
in  the  indenture,  so  long  as  any  restriction  does  not  conflict  with  the 
terms  stated  on  the  security. 

Section  18203.  A  holder  of  bonds  cannot,  under  Civil  Code  Sec- 
tions 3133  and  3134  become  a  holder  in  due  course  unless  he  becomes 
a  holder  before  the  bonds  are  "overdue"  (or,  in  the  case  of  demand 
instruments,  if  they  are  negotiated  "an  unreasonable  length  of  time 
after  .  .  .  issue").   These  rules,  like   others  in  the  NIL,   do  not  fit 
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investment  securities.  Consequently,  Sections  18203  and  18305  replace 
them  with  entirely  new  rules  as  to  when  "staleness"  constitutes  notice 
of  defects  or  irregularities  in  issue  or  of  claims  of  ownership.  The  new 
rules  take  the  form  of  establishing  definite  periods  of  time  after  the 
date  set  for  redemption  or  excliange,  after  Avhich  periods  one  who 
takes  the  security  is  charged  witli  sucli  notice  and  liis  rights  thus  made 
liable  to  the  defects  and  adverse  claims. 

Section  18204.  Provides  that,  except  against  a  person  with  actual 
knowledge,  a  restriction  on  transfer  imposed  by  the  issuer  shall  be 
ineffective  unless  noted  conspicuously  on  the  security.  Corporations 
Code  Section  2404  is  somewhat  more  restrictive,  as  it  provides  that 
no  "restriction  of  the  right  to  transfer  shares  stated  in  the  articles  or 
by-laws"  shall  be  effective  against  a  transferee  of  shares  unless  stated 
on  the  face  of  the  certificate.  Thus,  with  respect  to  transferees,  Section 
18104  in  substance  simply  extends  the  existing  corporate  stock  rule 
to  all  securities.  As  is  the  case  under  Section  2404  it  does  not  affect 
private  agreements  between  security  holders,  nor  does  it  relate  to  the 
question  of  what  restrictions  on  transfer  will  be  permitted. 

Section  18204  also  applies  to  original  holders,  except  those  with 
actual  knowledge  of  the  relevant  restriction.  The  language  of  Corpo- 
rations Code  Section  2403  does  not  ({ualify  its  requirement  that  such 
restrictions  shall  be  indicated  on  shares  subject  to  them,  but  the  law 
may  nonetheless  presently  be  that  they  are  enforceable  against  original 
holders  with  knowledge  of  tliem  regardless  of  their  omission  from  the 
terms  stated  on  the  certificates.  See  Vannncci  v.  Pedrini,  217  Cal.  138, 
17  P. 2d  706  (1932)  (evidently  dealing  wdth  facts  occurring  prior  to 
enactment  of  Corporations  Code  Section  2404,  which  first  appeared 
in  1931). 

The  term  "actual  knowledge"  does  not  appear  to  extend  to  cases 
where  a  person  is  held  to  knowledge,  such  as  a  transfer  restriction 
imposed  pursuant  to  an  antitrust  decree.  Such  a  restriction,  however, 
may  be  construed  not  to  be  one  not  imposed  by  the  issuer  even  though 
inserted  in  tlie  issuer's  charter. 

Section  18205.  Civil  Code  Section  3104  provides  that  when  a 
signature  is  forged  or  made  without  authority  it  is  wholly  inoperative 
unless  the  party  asserting  forgery  or  lack  of  authority  "is  precluded 
from  setting  up"  the  defense.  AVhen  a  party  is  so  precluded  is  left  to 
judicial  decision.  Section  18205,  which  deals  with  forged  or  otherwise 
unauthorized  signatures  placed  on  securities  prior  to  or  in  the  course 
of  issue,  in  effect  states  explicitly  when  the  issuer  w'ill  be  precluded 
from  setting  up  forgery  as  a  defense.  The  defense  is  not  available 
against  purchasers  for  value  without  notice  when  the  signing  has  been 
done  by  an  authenticating  trustee,  registrar,  transfer  agent  or  other 
person  entrusted  by  the  issuer  with  the  signing  or  immediate  prepara- 
tion for  signing  or  by  an  eini)loyee  of  the  issuer  or  any  of  the  foregoing 
entrusted  with  res]ioiisi])le  luuidliiig  of  the  security  or  similar  securities. 
Whether  this  would  change  California  law,  as  represented  by  Section 
3104,  is  difficult  to  say  in  the  absence  of  any  significant  number  of 
directly  applicable  cases  and  without  considerable  study  of  cases  which 
may  be  analogous.  Tlie  rule  of  Section  18205  is,  however,  wholly  eon- 
sonant  with  the  maxim  stated  in  Civil  Code  Section  3543:  "Where  one 
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of  two  innocent  persons  must  suffer  by  the  act  of  a  third,  he,  by  whose 
negligence  it  happened,  must  be  the  sufferer."  See  also  Belton  v.  San 
Jacinto  Lumber  Co.,  113  Cal.  21,  45  Pac.  12  (1896)  (Corporation  liable 
to  good  faith  holder  on  note  materially  altered  by  officer  before  de- 
livery, although  alteration  discharged  sureties). 

A  possibility  for  more  tidy  drafting  arises  with  respect  to  the  struc- 
ture of  Section  18205.  Assuming  that  "responsible  handling"  is  broader 
than  "signing  or  immediate  preparation  for  signing,"  it  appears  that 
subsections  (a)  and  (b)  could  comfortably  be  combined  and  the  latter 
phrase  made  exemplary  of  instances  of  the  former. 

Section  18206.  This  section  provides  that  a  security  containing 
the  signatures  necessary  to  its  issue  or  transfer  but  incomplete  in  any 
other  respect  may  be  completed  by  any  person  filling  in  the  blanks  as 
authorized;  that  even  though  blanks  are  incorrectly  filled  in,  the  se- 
curity as  completed  is  enforceable  by  a  purchaser  for  value  without 
notice;  and  that  improper  alteration  of  a  complete  security  does  not 
affect  its  enforceability  according  to  its  original  terms. 

With  respect  to  corporate  shares,  the  rule  as  to  alterations  is  the 
same  as  that  of  Corporations  Code  Section  2480.  The  rule  on  filling 
in  blanks  appears  to  be  new  to  California  law  as  to  corporate  stock. 

With  respect  to  bonds,  so  far  as  they  are  now  governed  by  the  NIL, 
the  rule  as  to  alteration  differs  from  that  of  Civil  Code  Section  3205, 
in  that  under  the  section  only  a  holder  in  due  course  could  enforce 
a  ' '  materially  altered ' '  instrument  according  to  its  original  terms.  Any 
holder  may  thus  enforce  the  instrument  under  Section  18206. 

The  rule  on  filling  in  blanks  changes  that  of  Civil  Code  Sections 
3095-96  as  to  bearer  bonds,  in  that  Section  18206  eliminates  the  de- 
fense of  non-delivery  of  an  incomplete  instrument  as  against  a  pur- 
chaser for  value  without  notice.  The  Comment  states  the  likelihood 
that  undelivered  securities  containing  blanks  can  be  appropriated  and 
filled  in  only  by  employees  and  agents  of  the  issuer  for  whose  trust- 
worthiness the  issuer  should  be  responsible. 

Section  18207.  This  section  establishes  the  issuer's  right  to  treat 
the  registered  owner  of  a  security  in  registered  form  as  the  person 
exclusively  entitled  to  vote,  receive  dividends,  and  otherwise  be  re- 
garded as  the  owner.  Nothing  in  Article  8  is  to  affect  the  registered 
owner's  liability  for  assessments  and  calls.  The  language  is  similar 
to  that  of  Corporations  Code  Section  2465. 

As  the  section  is  to  protect  the  issuer,  presumably  the  determination 
that  one  person  is  a  "registered  owner"  will  be  made  from  registration 
on  the  books  of  an  issuer,  not  the  indicia  of  registration  on  the  instru- 
ment which  is  the  security. 

It  is  noted  that  paying  agents,  fiscal  agents,  registrars  and  transfer 
agents  are  not  explicitly  included  as  protected  by  Section  18207.  To 
protect  them  it  will  be  necessary  to  construe  "issuer"  as  including 
such  agents  of  the  issuer.  Exclusion  of  them  from  the  definition  in 
Section  18201  has  concerned  some.  It  is  noted,  however,  that  the  defini- 
tion in  that  section  is  for  a  different  purpose — that  of  identifying  a 
person  with  obligations  on  or  defenses  to  a  security. 
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Section  18208.  This  section  is  new  to  California  law.  For  discus- 
sion of  liability  of  an  authenticating  trustee  see,  however,  Feldmier  v. 
Mortgage  Securities,  Inc.,  34  Cal.  App.  2d  201,  262-72,  93  P.2d  593, 
625-30  (4th  Dist.  1939).  Section  18208  provides  that  a  person  placing 
his  signature  upon  a  security  as  authenticating  trustee,  registrar,  trans- 
fer agent  or  the  like  warrants  to  a  purchaser  for  value  without  notice 
of  the  defect  claimed  under  that  the  security  is  genuine  and  in  proper 
form,  that  his  own  participation  in  the  issue  is  within  his  capacity 
and  within  the  issuer's  authorization  to  him,  and  that  he  has  reason- 
able grounds  for  believing  the  security  is  within  the  amount  the  issuer 
is  authorized  to  issue.  The  section  expressly  limits  the  responsibility 
of  such  agents  for  the  validity  of  the  security  to  the  warranties  just 
stated,  in  the  absence  of  an  agreement  extending  them.  Thus,  the 
section  would  not  affect  the  holding  in  Ainsa  v.  Mercentile  Trust  Co., 
174  Cal.  504,  163  Pac.  898  (1917),  that  an  authenticating  trustee  is  not 
liable  for  losses  resulting  to  bondholders  from  misrepresentations  made 
by  the  issuer  or  from  defects  in  the  issuer's  title  to  the  mortgaged 
property. 

In  view  of  the  vague  definition  of  "proper  form"  (see  Section 
18102(2)),  it  is  suggested  that  this  section  be  amended  to  delete  the 
warranty  that  the  securitj^  is  "in  proper  form."  As  the  New  York 
Law  Revision  Commission  has  pointed  out,  this  could  be  construed,  in 
light  of  the  18102(2)  definition,  to  include  a  warranty  by  the  trustee, 
registrar  or  transfer  agent  that  statements  (or  summaries)  of  rights, 
preferences  and  privileges  are  correct.  From  the  holder's  viewpoint, 
the  warranty  that  the  security  is  genuine  seems  to  provide  adequate 
protection. 

Section  18301.  Subsection  (1)  of  this  section  is  concerned  with 
the  rights  acquired  by  a  purchaser.  The  comparable  section  of  the  NIL 
is  contained  in  Section  3139  of  the  Civil  Code.  The  Civil  Code  provi- 
sion deals  with  holders  but  not  necessarily  holders  for  value.  Accord- 
ingly, the  two  provisions  are  similar.  The  UCC  rule  is  that  the  pur- 
chaser acquires  all  of  the  rights  the  transferor  had  to  convey.  One 
possible  difference  between  a  literal  reading  of  Section  18301(1)  and 
Civil  Code  Section  3139  would  appear  to  inhere  in  the  case  of  one  who 
acquires  a  security  from  a  bona  fide  purcliaser  but  who  as  a  prior 
holder  of  the  security  had  notice  of  an  adverse  claim  against  it.  Sub- 
section (1)  prevents  a  person  from  improving  his  position  by  taking 
from  a  subsequent  bona  fide  purchaser  if  as  a  prior  holder  he  had 
notice  of  an  adverse  claim.  However,  according  to  the  weight  of  author- 
ity under  the  NIL  provision  the  effect  would  be  the  same  as  is  con- 
templated by  Section  18.301(1). 

Subsection  (2)  describes  the  interest  acquired  by  a  bona  fide  pur- 
chaser. This  provides  that  in  addition  to  acquiring  the  rights  of  a  pur- 
chaser, a  bona  fide  purchaser  also  acquires  tlie  .security  free  of  any 
adverse  claim.  Tliis  is  a  basis  provision  for  extending  negotiability  to 
investment  securities.  The  comparable  provision  of  the  NIL  is  found 
in  Civil  Code  Section  3138. 

A  comparable  provision  in  the  USTA  is  found  in  Section  2470(b)  (1) 
of  the  Corporations  Code.  The  Corporations  Code  Section  provides  that 
a  transfer  may  not  Ix'  n'sciiulcd  even  though  the  endorsement  or  deliv- 
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ery  were  procured  by  fraud  or  made  under  mistake  or  if  the  delivery 
was  made  without  authority  from  the  owner  or  after  the  owner's  death 
or  legal  incapacity,  if  the  certificate  has  been  transferred  to  a  pur- 
chaser for  value,  in  good  faith,  without  notice  of  any  facts  making 
the  transfer  wrongful. 

The  meaning  of  Subsection  (3)  which  states  that  a  purchaser  of  a 
limited  interest  acquires  rights  only  to  the  extent  of  the  interest  pur- 
chased is  uncertain.  This  may  refer  to  the  quantitative  interest  and  be 
intended  to  tie  to  Section  18308(5). 

Section  18302.  Defines  a  bona  fide  purchaser.  The  NIL  require- 
ment (Civil  Code  Section  3133)  that  the  security  be  acquired  before  it 
is  overdue  is  not  present.  Reference  is  made  to  Sections  18203  and 
18305  as  to  staleness  as  notice  of  adverse  claims. 

The  question  has  been  raised  as  to  how  broad  is  the  scope  of 
"claims."  If  A,  the  registered  holder  of  a  security,  agrees  with  B  that 
he  will  not  transfer  the  security  until  certain  events  have  happened, 
none  of  which  can  possibly  vest  title  to  the  security  in  B,  does  B  have 
a  "claim?" 

Section  18303.  Defines  "broker."  No  distinction  is  made  between 
a  broker  acting  as  an  agent  for  his  customer  and  a  dealer  selling  or 
purchasing  as  a  principal.  While  the  distinction  is  not  affected  for  the 
purposes  of  other  statutes  or  rules,  the  lack  of  distinction  in  Article 
8  causes  some  difficulty  as  will  be  noted  later. 

Section  18304.  States  certain  circumstances  in  which  the  pur- 
chaser of  a  security  is  charged  with  notice  of  adverse  claims.  It  is 
assumed  that  this  section  is  not  exclusive.  Perhaps  this  should  be  clari- 
fied. 

Subsection  (1)  (a)  provides  that  a  purchaser  (including  a  broker  but 
excluding  an  intermediary  bank)  is  charged  with  notice  of  adverse 
claims  if  the  security  whether  in  bearer  or  registered  form  has  been 
indorsed  ' '  for  collection  "  or  "  for  surrender ' '  or  for  some  other  purpose 
not  involving  transfer.  This  extends  to  investment  securities  the  con- 
cept of  restrictive  indorsements  found  in  the  NIL  (see  Civil  Code 
Section  3118). 

Subsection  (l)(b)  charges  the  purchaser  with  notice  if  the  security 
is  in  bearer  form  and  has  on  it  an  unambiguous  statement  that  it  is 
the  property  of  a  person  other  than  the  transferor.  The  mere  writing 
of  a  name  on  a  security  is  not  such  a  statement.  This  appears  to  have 
limited  application. 

Subsection  (2)  provides  that  the  fact  that  the  purchaser  (including 
a  broker)  has  notice  that  the  security  is  held  for  a  third  person  or  is 
registered  in  the  name  of  or  indorsed  by  a  fiduciary  does  not  create  a 
duty  of  inquiry  or  constitute  notice  of  adverse  claims,  except  in  the 
case  where  the  purchaser  (excluding  an  intermediary  bank)  has  knowl- 
edge that  the  proceeds  are  being  used  or  that  the  transaction  is  for  the 
individual  benefit  of  the  fiduciary  or  otherwise  in  breach  of  duty.  This 
subsection  is  comparable  to  Section  30006  of  the  Corporations  Code 
which  is  part  of  the  Uniform  Act  for  Simplification  of  Fiduciary 
Security  Transfers. 
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Section  18305.  Deals  with  staleness  as  a  notice  of  adverse  claims. 
Under  Civil  Code  Sections  3133  and  3134,  a  holder  of  bonds  cannot  be 
a  holder  in  due  course  unless  he  became  a  holder  before  the  bonds  are 
"overdue,"  or,  in  the  case  of  demand  instruments,  if  they  are  "nego- 
tiated an  unreasonable  lenjitli  of  time  after  .  .  .  issue."  This  NIL 
rule  does  not  fit  investment  securities.  The  UCC  section  provides  for 
arbitrary  time  limits,  Maturity  per  se  does  not  constitute  notice  of  an 
adverse  claim.  The  time  limits  fixed  by  the  section  are  after  one  year 
from  any  date  set  for  presentment  or  surrender  for  redemption  or 
exchange  and  after  6  months  from  any  time  set  for  any  payment  of 
money  against  purchase  or  surrender  of  the  security  if  funds  are  avail- 
able for  payment  on  that  date.  Presumably,  although  it  is  not  explicit, 
the  phrase  "if  funds  are  available  for  payment  on  that  date"  Avould 
appear  to  mean  funds  specifically  assigned  for  that  purpose.  The  gen- 
eral import  of  the  section  is  that  default  alone  does  not  constitute 
notice  of  a  possible  adverse  claim. 

Section  18306.  Subsection  (1)  of  this  section  sets  forth  the  war- 
ranties made  by  a  person  who  presents  a  security  for  registration  of 
transfer  or  for  payment  or  exchange.  This  appears  to  be  new.  The 
warranty  to  the  i.ssuer  is  that  the  person  is  entitled  to  such  registra- 
tion, payment  or  exchange.  Once  a  purchaser  for  value  without  notice 
of  adverse  claim  receives  a  reissued  or  re-registered  security,  he  w^ar- 
rants  only  that  he  has  no  knowledge  of  any  unauthorized  signature  in 
a  necessary  indorsement. 

Subsection  (2)  covers  the  warranties  made  by  a  person  transferring 
a  security  to  a  purchaser.  This  is  somewhat  similar  to  Corporations 
Code  Section  2-474(d)  (USTA).  He  warrants  that  the  transfer  is  effec- 
tive and  rightful;  that  the  security  is  genuine  and  has  not  been 
materially  altered  and  that  he  knows  no  fact  impairing  the  validity 
of  the  security. 

Subsection  (3)  removes  all  substantive  Avarranties  in  the  case  of 
deliveries  by  intermediaries  (excluding  brokers).  Section  3150  of  the 
Civil  Code  (NIL)  Avould  appear  to  exempt  a  broker  or  agent  where 
he  discloses  the  name  of  his  principal  and  the  fact  that  he  is  acting 
only  as  an  agent. 

Subsection  (4)  is  similar  to  Corporations  Code  Section  2476 
(USTA).  This  subsection  provides  that  the  pledgee  or  other  holder  for 
security  makes  only  the  warranties  of  an  intermediary  which  are  good 
faith  and  authority  at  the  time  he  redelivers  the  security. 

Subsection  (5)  states  that  the  broker  gives  to  his  customer  and  to 
the  issuer  and  to  a  purchaser  the  warranties  provided  in  the  section 
and  has  the  rights  and  privileges  of  a  purcliaser  under  this  section. 
It  further  states  that  the  warranties  of  and  in  favor  of  the  broker 
acting  as  an  agent  are  in  addition  to  applicable  warranties  given  by 
and  in  favor  of  his  customer.  Tlie  intent  of  this  section  is  not  entirely 
clear.  If  it  is  intended  to  jirovide  some  remedy  for  a  customer  against 
his  broker  acting  as  his  agent,  it  wonld  not  apj^ear  this  section  is  neces- 
sary as  general  principles  of  law  protect  the  customer.  If  this  section 
deals  with  a  situation  where  the  broker  is  acting  as  a  principal,  it 
would  appear  that  the  other  warranties  would  suffice.  Accordingly, 
unless  some  clarification   is  made,  this  subsection   should   be  omitted, 
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particularly  where  the  definition  of  "broker"  is  broad  as  indicated 
above. 

Section  18307.  Deals  with  the  effect  of  delivery  without  indorse- 
ment and  the  right  to  compel  indorsement.  It  is  substantially  the  same 
as  Corporations  Code  Section  2472  (USTA)  and  Civil  Code  Section 
3130  (NIL).  The  Civil  Code  provision  following  the  NIL  states  that 
transferees  must  be  holders  for  value.  The  UCC  and  the  USTA  do 
not  require  a  holder  for  value.  Under  the  UCC  section  the  purchaser 
becomes  a  bona  fide  purchaser  only  as  of  the  date  the  indorsement  is 
supplied,  but  as  against  the  transferor  the  transfer  is  complete  upon 
delivery.  Under  Corporations  Code  Section  2472,  the  provision  is  merely 
that  the  transfer  takes  effect  as  of  the  time  the  indorsement  is  actually 
made.  This  does  not  appear  to  be  of  any  material  significance. 

It  should  be  noted,  however,  that  under  Section  2472  delivery  of  the 
certificate  requires  intent  to  transfer  before  the  right  to  enforce  indorse- 
ment is  created.  Kesort  must  be  had  to  the  definition  provisions  to 
determine  that  this  is  probably  also  the  intention  under  Section  18307. 
The  section  uses  the  phrase  "where  a  security  in  registered  form  has 
been  delivered  to  a  purchaser  without  a  necessary  indorsement. ' '  Under 
Section  11201(14)  delivery  means  voluntary  transfer  of  possession.  By 
Section  11201(33)  purchaser  means  one  who  takes  by  purchase,  and 
purchase  under  Section  11201(32)  includes  "taking  by  sale  .  .  .  gift 
or  any  other  voluntary  transaction  creating  an  interest  in  property." 
A  delivery  for  some  purpose  other  than  for  transfer  will  probably 
prevent  the  owner  of  the  certificates  from  becoming  a  purchaser.  How- 
ever, tedious  working  through  the  definitions  is  necessary  to  such 
determination. 

Section  18308.  Subsection  (1)  of  this  section  specifies  that  an 
indorsement  is  made  when  an  ' '  appropriate ' '  person  signs  on  a  security 
or  on  a  separate  document  an  assignment  or  transfer  of  the  security  or 
a  power  to  assign  or  transfer  it,  or  "when  the  signature  of  such  person 
is  written  without  more  upon  the  back  of  the  security."  The  language 
of  the  quoted  provision,  which  is  different  from  the  first  part  of  the 
subsection  reading  "when  an  appropriate  person  signs,"  implies  per- 
haps that  the  signature  could  be  written  by  someone  else.  Perhaps  the 
first  quoted  provision  should  be  construed  to  read  "or  when  an  appro- 
priate person  signs  without  more  upon  the  back  of  the  security."  The 
comparable  provision  in  the  Corporations  Code  is  Section  2461. 

Subsection  (2)  provides  for  blank  or  special  indorsement.  There  is  a 
comparable  provision  in  the  NIL  (Civil  Code  Section  3114).  There  is 
no  comparable  provision  in  the  USTA  as  adopted  in  California.  How- 
ever, the  practice  of  blank  or  special  indorsements  on  registered  se- 
curities is  recognized  practice. 

Subsection  (3)  defines  an  "appropriate"  person  in  subsection  (1). 
This  subsection  has  no  counterpart  as  such  in  present  statutory  law.  It 
appears  to  cover  all  persons  generally  recognized  to  be  a  proper  person 
to  indorse  a  security  in  addition  to  the  person  specified  by  the  security 
or  by  special  indorsement  to  be  entitled  to  the  security. 

Subsection  (4)  states  that  unless  otherwise  agreed  by  the  indorser 
the  indorser  assumes  no  obligation  that  the  security  will  be  honored  by 
the  issuer.   The  draftsmen  of  the  UCC  make  no  comment.   Apparently, 
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however,  the  indorser  would  be  bound  by  the  warranties  in  Section 
18306(2).  Probably  it  was  the  intent  of  the  draftsmen  to  indicate  that 
the  indorsement  of  an  investment  security  is  not  the  same  as,  for  ex- 
ample, the  indorsement  of  a  note.  Accordingly,  this  provision  will  be 
found  to  be  contrary  to  the  NIL  rules  expressed  in  Civil  Code  Sections 
3145-48. 

Section  (5)  recognizes  in  counterdistinction  to  the  rules  under  the 
NIL  the  validity  of  a  "partial  indorsement"  of  the  security,  for  ex- 
ample, as  to  50  shares  of  100  represented  by  a  single  certificate.  While 
there  is  no  statutory  counterpart  in  our  present  law,  the  practice  has 
long  been  recognized.  The  draftsmen  of  the  UCC  state  that  the  rights 
of  a  transferee  under  a  partial  indorsement  to  the  status  of  a  bona  fide 
purchaser  are  left  to  the  case  law. 

Subsection  (6)  appears  to  be  new  and  states  that  whether  the  person 
signing  is  appropriate  is  determined  as  of  the  date  of  signing  and  such 
indorsement  does  not  become  unauthorized  by  virtue  of  any  subsequent 
change  of  circumstances. 

Subsection  (7)  is  also  new.  It  states  that  for  the  purposes  of  Article 
8  failure  of  a  fiduciary  to  comply  with  the  controlling  instrument  or 
with  the  law  of  the  state  having  jurisdiction  does  not  render  his  in- 
dorsement unauthorized.  Section  30002  of  the  Corporations  Code  (Uni- 
form Act  for  Simplification  of  Fiduciary  Security  Transfers)  covers 
somewhat  the  same  point  in  that  the  corporation  or  transfer  agent  may 
assume  without  inquiry  that  tlie  indorsement  of  the  fiduciary  is  within 
his  authority  and  capacity  and  that  he  has  complied  with  any  control- 
ling instrument  and  the  law  of  the  jurisdiction  involved. 

Section  18309.  This  section  is  declarative  of  the  usual  law  that 
indorsement  does  not  constitute  a  transfer  until  delivery  of  the  secu- 
rity. This  section  standing  alone  is  mereh'  the  present  law.  A  difficulty 
arises,  however,  in  that  in  subsequent  sections  the  concept  of  delivery 
appears  to  be  ignored  and  the  act  of  indorsement  alone  appears  to  be 
the  one  from  which  most  consequences  flow  under  the  provisions  of 
Article  8.  For  example,  the  USTA  in  dealing  with  situations  where 
improper  indorsement  or  delivery  may  not  be  asserted  as  a  defense 
against  a  bona  fide  purchaser  covers  both  indorsemcjit  and  delivery. 
Article  8,  on  the  other  hand,  as  will  be  noted  from  Sections  18311  and 
18315,  deals  only  with  unauthorized  indorsement.  Whether  this  effects 
a  real  change  in  the  law  is  not  clear. 

Section  18310.  States  that  an  indorsement  of  a  security  in  bearer 
form  may  give  notice  of  adverse  claims  (see  Ser-tion  18304)  but  other- 
wise does  not  affect  any  right  to  registration  the  holder  may  possess. 
This  is  somewhat  contrary  to  the  NIL  provision  (Civil  Code  Section 
3121).  The  NIL  provision  as  to  the  liability  of  special  indorsers  of 
bearer  instruments  M'ould  have  no  applicability  here  since  the  liability 
of  indorsers  as  such  is  negated.  Furllicr,  tliis  section  carries  through 
the  thought  tliat  the  concept  of  indorsement  applies  only  to  registered 
securities  and  a  purported  indorsement  of  bearer  paper  normally  is  of 
)io  cfTcft. 

Section  18311.  Describes  tlie  effect  of  an  unauthorized  indorse- 
ment so  far  as  the  owner  of  the  securities  is  coneeriied.  Tinder  subsec- 
tion (a)  he  may  assert  its  ineffectiveness  against  the  issuer  or  any  pur- 
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chaser  other  than  a  purchaser  for  value  and  without  notice  of  adverse 
claim  who  has  in  good  faith  received  a  new  security.  This  of  course 
changes  the  NIL  rule  (Civil  Code  Section  3104)  that  forgery  can  never 
confer  title.  The  change  is  in  conformity  with  the  actualities  of  the 
commercial  world  that  a  bona  fide  purchaser  rarely  even  sees  the  old 
certificate  but  only  the  new  one.  Apart  from  forgery,  Corporations 
Code  Section  2470(b)  (USTA)  protects  a  purchaser  for  value  in  good 
faith  without  notice,  in  cases  of  indorsement  and  delivery  procured  by 
fraud  or  duress  or  under  mistake,  or  delivery  without  authority  or  after 
death  or  incapacity  of  the  owner.  Thus  a  bona  fide  purchaser  who  still 
holds  the  old  certificate  is  presently  protected  as  such,  but  under  the 
UCC  only  when  a  new  certificate  is  issued  to  him.  Reference  is  also 
made  to  the  comments  as  to  Section  18309. 

Under  Subsection  (b)  the  issuer  who  registers  the  transfer  of  a  se- 
curity upon  an  unauthorized  indorsement  is  subject  to  liability.  Part 
of  the  difficulty  with  this  and  subsequent  sections  stems  from  the  not 
too  clear  definition  of  unauthorized  indorsement.  Unauthorized  is  de- 
fined in  Section  11201(43)  as  without  actual,  implied  or  apparent  au- 
thority and  including  forgery.  ''Actual  authority"  and  "ostensible 
authority"  are  defined  in  Civil  Code  Sections  2316  and  2317  and  these 
types  of  agency  by  Civil  Code  Sections  2299  and  2300.  Perhaps  it 
would  clarify  the  UCC  definition  of  "unauthorized"  if  "actual"  and 
' '  ostensible ' '  were  substituted  for  the  present  wording. 

Section  18312.  States  the  effect  of  guaranteeing  a  signature  or 
indorsement.  (Under  Section  18402  an  issuer  may  require  a  signature 
guarantee  as  a  prerequisite  to  transfer  but  not  a  guarantee  of  indorse- 
ment.) This  section  is  new.  The  guarantor  of  a  signature  warrants  that 
the  signature  is  genuine  and  the  signer  was  an  appropriate  person  to 
indorse  and  had  legal  capacity.  He  does  not  guarantee  the  rightfulness 
of  the  transfer.  A  guarantor  of  an  indorsement  warrants  not  only  the 
signature  but  also  the  rightfulness  of  the  particular  transfer. 

Section  18313.  Subsection  (1)  provides  that  delivery  of  a  security 
to  a  purchaser  occurs  when  (a)  he  or  his  agent  receives  it;  or  (b)  his 
broker  receives  a  security  issued  in  or  indorsed  in  his  name;  or  (c)  his 
broker  confirms  the  purchase  order  and  specifies  that  a  particular  se- 
curity belongs  to  the  purchaser;  or  (d)  a  third  party  acknowledges  that 
a  specified  security  is  held  by  him  for  the  purchaser. 

Subsection  (2)  provides  that  unless  delivery  occurs  as  in  (b)  and 
(c)  above,  the  purchaser  is  not  the  holder  of  securities  held  for  him  by 
a  broker  despite  a  confirmation  and  a  book  entry  or  other  indication 
that  he  has  proportionate  rights  in  the  fungible  bulk  of  securities 
held  by  the  broker. 

Comment  3  to  Section  18313  states  in  part  that  "should  a  customer 
receive  the  notice  of  the  defect  in  the  security  prior  to  such  specific 
identification  or  actual  receipt  of  possession  he  cannot  become  a  bona 
fide  purchaser.  Therefore,  he  is,  of  course,  entitled  to  refuse  to  accept 
delivery  of  such  a  security  from  the  broker."  Comment  4  states  that 
a  broker,  however,  can  become  a  bona  fide  purchaser.  If  the  purchaser 
from  a  bona  fide  purchaser  would  be  protected  under  Section  18301(1) 
from  any  adverse  claim,  perhaps  he  should  not  be  entitled  to  refuse 
to  accept  delivery  from  the  bona  fide  purchaser. 
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Section  18314.  Subsection  (1)  provides  that  where  a  sale  of  a 
security  is  made  on  an  exchanjre  or  otherwise  throujih  brokers  (a)  the 
selling  customer  fulfills  his  duty  to  deliver  when  he  places  the  security 
in  the  possession  of  the  selling  broker  or  his  nominee  or,  if  requested 
to  do  so  by  the  selling  broker,  acknowledges  to  the  latter  that  he  holds 
the  security  from  him,  and  (b)  the  selling  broker  fulfills  his  duty  to 
deliver  by  placing  the  security  or  a  like  security  in  the  possession  of 
the  buying  broker  or  a  nominee  of  the  latter,  or  clears  the  sale  in  ac- 
cordance with  the  rules  of  the  appropriate  exchange.  These  provisions 
state  the  usual  rules  for  the  type  of  transaction  contemplated.  The 
section  is  new  as  statutory  law. 

Subsection  (2)  states  that  except  as  above  or  unless  otherwise  agreed, 
a  transferor's  duty  to  deliver  under  a  contract  of  purchase  is  not  ful- 
filled until  he  j^laces  the  security  in  "form  to  be  negotiated"  by  the 
purchaser  in  the  latter 's  possession,  or  his  nominee's  or  at  the  pur- 
chaser's request  acknowledges  that  he  holds  it  for  the  purchaser.  Unless 
the  sale  is  on  an  exchange,  a  sale  to  a  broker  purchasing  for  his  own 
account  is  Avithin  subsection   (2)   and  not   (1). 

Section  18315.  Provides  for  the  action  against  a  purchaser  based 
upon  wrongful  transfer.  Subsection  (1)  provides  that  where  a  security 
is  wrongfully  transferred  for  any  reason  including  incapacity  the 
owner  may  recover  possesion  of  the  security  or  a  new  security  in  its 
place  or  claim  damages  against  anyone  except  a  bona  fide  purchaser. 
The  use  of  the  word  "anyone"  in  this  subsection  appears  to  be  inap- 
propriate draftsmanship.  From  the  title  of  the  section  it  is  clear  that 
the  draftsmen  did  not  intend  to  include  the  issuer.  The  use  of  the 
word  "anyone"  raises  the  question. 

Subsection  (2)  provides  further  that  where  the  wrongful  transfer 
is  by  reason  of  an  unauthorized  indorsement,  the  owner  has  the  same 
rights  even  against  a  bona  fide  purchaser  unless  the  bona  fide  pur- 
chaser has  received  a  new  security.  Thus  subsection  (2)  has  the  same 
change  in  the  law  referred  to  under  Section  18311(a)  as  contrasted 
with  Corporations  Code  Section  2470 (b). 

Subsection  (3)  is  procedural,  providing  for  specific  performance, 
injunction  and  impounding  to  aid  in  recovery  of  the  .security.  As  indi- 
cated above  with  resjiect  to  Section  18311,  difficulty  may  arise  from 
the  definitions  of  "unauthorized  indorsement"  and  "delivery."  Fur- 
ther, the  concept  of  transfer  is  not  clearly  indicated. 

Section  18316.  Covers  the  purchaser's  right  to  certain  requisites 
for  registration  of  transfer  on  the  books  of  the  issuer.  It  provides  that 
the  transferor  must  on  due  demand  supi)ly  the  i)urchaser  with  proof  of 
his  authority  to  transfer  or  with  any  other  requisite  which  may  be 
necessary  to  obtain  registration  of  the  transfer.  The  sei-tion  further 
provides  that  if  the  transfer  is  not  for  value  the  transferor  need  not 
comply  with  a  demand  unless  the  purcha.ser  furnishes  the  expenses.  If 
the  demand  is  not  met  within  a  reasonable  time,  the  purchaser  may  re- 
ject or  rescind  the  transfer.  This  section  appears  to  be  new  statutory 
law.  Under  Corporations  Code  Section  240!)  (USTA)  the  corporation 
has  the  right  to  demand  reasonable  proof  to  the  right  of  transfer.  The 
section  seems  to  be  in  accord  with  onlinary  counnereial  practice. 
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Section  18317.  Provides  for  the  manner  of  attacliment  or  levy 
upon  a  security.  In  effect,  subsection  (1)  provides  that  no  such  levy  is 
valid  until  the  security  has  actually  been  seized.  However,  a  security 
which  has  been  surrendered  to  the  issuer  may  be  levied  upon  at  the 
source.  It  is  not  entirely  free  from  doubt  as  to  whether,  as  a  practical 
matter,  this  changes  California  law.  Code  of  Civil  Procedure  Section 
542(4)  purports  to  provide  that  a  levy  is  perfected  by  leaving  a  copy 
of  the  writ  and  notice  with  an  officer  of  the  issuer.  On  the  other  hand. 
Section  2477  of  the  Corporations  Code  (USTA)  provides  that  a  cor- 
poration shall  not  be  compelled  to  issue  a  new  certificate  for  shares 
until  the  old  certificate  is  surrendered.  This,  of  course,  raises  the  ques- 
tion as  to  whether  a  judgment  creditor  actually  gets  anything  by  a 
purported  levy  without  seizing  the  security.  In  Clark  v.  Western  Feed- 
ing Co.,  10  Cal.  App.  2d  727,^52  P.  2d,  991  (2d  Dist.  1935)  the  court 
held  that  since  1931  under  the  USTA  as  adopted  in  California  the 
transferee  of  a  duly  indorsed  stock  certificate  prevailed  over  an  exe- 
cution purchaser  of  a  registered  owner's  interest.  This  was  a  typical 
situation  in  which  the  security  was  not  seized,  but  the  sheriff  served 
a  writ  of  execution  on  the  corporation.  In  light  of  the  purpose  of  the 
USTA,  as  well  as  the  modern  trend  to  make  the  stock  certificates  them- 
selves the  controlling  indicia  of  title  to  the  shares,  he  Clark  case 
seems  correct.  A  similar  point  of  law  is  now  being  litigated  and  is 
before  the  California  Supreme  Court  in  two  cases  which  have  been 
combined  for  hearing.  Reynolds  v.  Eeynolds,  i  Cal.  Eep.  464  (1st  Dist. 
1960),  petition  for  hearing  granted  and  case  transferred,  June  22, 
1960.  *  Regardless  of  the  court's  decision  in  these  cases,  the  theory  of 
the  UCC  would  appear  to  be  the  only  practical  approach  to  the  problem 
in  modern  commercial  practice. 

Subsection  (2)  provides  that  the  creditor  of  a  security  owner  is  en- 
titled to  equitable  relief  to  aid  him  in  reaching  the  security.  The  sub- 
section, however,  should  be  amended  by  deleting  the  phrases  "or  in 
satisfying  the  claim  by  means  thereof"  and  "which  cannot  readily  be 
attached  or  levied  upon  by  ordinary  legal  process."  In  so  far  as  can 
be  determined,  the  deletion  of  these  phrases  would  not  change  the  aid 
given  a  creditor  but  their  inclusion,  it  is  feared,  may  lead  a  court  into 
an  error  of  law  if  it  is  desirous  of  straining  to  reach  a  result  other 
than  that  called  for  by  subsection  (1). 

Section  18318.  Provides  that  an  agent  or  a  bailee  who  in  good 
faith  (including  observance  of  reasonable  commercial  standards  if  he 
is  in  the  business  of  buying,  selling  or  otherwise  dealing  with  securi- 
ties) disposes  of  securities  according  to  the  instructions  of  his  princi- 
pal, is  not  liable  for  conversion  even  if  the  principal  had  no  right  to 
dispose  of  them.  This  is  new  statutory  law.  It  carries  forward  the  same 
intent  contained  in  the  Uniform  Act  for  Simplification  of  Fiduciary 
Security  Transfers  and  seems  a  logical  extension  of  the  public  policy 
which  would  absolve  an  innocent  converter. 

Section  18319.  Is  the  statute  of  frauds  governing  contracts  for 
the  sale  of  securities  under  Article  8.  It  provides  that  such  a  contract 

*  Subsequent  to  the  writing  of  this  report,  the  Supreme  Court  of  the  State  of  Califor- 
nia has  held  that  a  corporation  is  not  required  to  i.ssue  a  new  certificate  until 
the  old  certificate  is  surrendered.  Reynolds  v.  Reynolds  (Sept.  21,  1960)  54  A  C 
673.  Therefore,  adoption  of  Section  1S317  will  not  change  the  law  of  this  state. 
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is  unenforceable  unless  there  is  a  memorandum  signed  by  or  for  the 
party  to  be  charged  or  there  has  been  a  delivery  of  part,  making 
the  contract  enforceable  as  to  that  part,  or  there  has  been  a  confirma- 
tion of  purchase  or  sale,  and  the  party  against  whom  the  contract  is 
sought  to  be  enforced  has  not  objected  to  its  contents  within  10  days 
of  its  receipt,  or  if  the  party  to  be  held  admits  in  his  pleading,  testi- 
mony or  otherwise  in  court  the  existence  of  the  contract. 

Under  Civil  Code  Section  1624(a)  a  contract  to  sell  or  a  sale  of 
any  goods  or  choses  in  action  of  a  value  of  $500  or  upward  shall  not 
be  enforceable  unless  the  buyer  shall  accept  part  or  give  something  in 
earnest  to  bind  the  contract  or  unless  some  note  or  memorandum  in 
writing  is  signed  by  or  for  the  party  to  be  charged.  To  the  extent 
that  the  Section  18319  has  no  monetary  limit,  this  is  a  change  in  the 
law.  It  should  be  noted  in  this  connection  that  the  statute  of  frauds 
relating  to  goods  in  Section  12201  still  has  the  $500  limitation. 

Further,  under  the  Civil  Code  provision,  part  payment  would  appear 
to  be  sufficient  to  uphold  the  whole  contract  whereas  under  Section 
18319  it  would  be  upheld  only  as  to  the  part  delivered  or  paid  for. 

A  greater  difficulty,  however,  may  inhere  in  this  section.  At  present 
a  broker  acting  as  an  agent  for  his  customer  is  not  subject  to  the 
statute  of  frauds.  That  is,  he  need  not  obtain  a  written  memorandum 
signed  by  his  customer  in  order  to  hold  his  customer  liable.  The  courts 
have  uniformly  held  that  the  relationship  between  the  broker  (in  the 
usual  situation)  and  his  customer  is  one  of  agency  and  not  a  contract 
of  purchase  as  between  these  two  parties.  Although  in  practice  no 
writing  is  obtained,  the  broker  ordinarily  in  due  course  sends  a  con- 
firmation to  the  customer. 

If,  however,  the  broker  acts  as  a  principal,  the  transaction  is  subject 
to  the  statute  of  frauds.  Apparently,  in  the  latter  case,  there  is  some 
variance  in  brokers'  practice  as  to  whether  they  actually  get  something 
in  writing  from  their  customers.  Investment  bankers  who  customarily 
act  only  as  principals  appear  to  get  such  a  writing  in  all  cases. 

If  the  section  is  interpreted  to  bring  the  broker-customer  relation- 
ship within  the  statute  of  frauds  when  the  broker  is  acting  as  an 
agent,  it  would  appear  that  this  would  be  an  undesirable  result  in  view 
of  the  very  usual  commercial  practice. 

It  should  be  observed  that,  in  the  case  of  a  broker  acting  as  a  princi- 
pal, subsection  (c)  is  a  change  in  the  law.  It  does  not  appear  that  at 
present  the  latter  type  of  transaction  could  be  taken  out  of  the  statute 
of  frauds  by  the  procedure  set  forth  in  such  subsection. 

Because  of  Regulation  T  of  the  Federal  Reserve  Board,  12  C.F.R. 
Sec.  220  (1960),  which  requires  delivery  and  payment  well  within  the 
10-day  period  specified  in  subsection  (c),  this  maj'  be  of  limited  practi- 
cal application  in  the  ordinary  commercial  transaction. 

Subsection  (d)  works  a  substantial  change  in  the  law.  Previously 
the  statute  of  frauds  if  pleaded  was  a  complete  defense;  or  if  such 
appeared  in  the  complaint  a  demurrer  would  lie.  Under  this  subsection 
if  the  party  admits  the  verbal  agreement  in  court  or  in  his  pleadings, 
the  statute  of  frauds  ceases  to  be  a  defense.  Hence,  each  case  would 
have  to  go  to  trial  oji  tlie  theory  that  the  deiendant  may  admit  the 
contract  when  called  under  Code  of  Civil  Procedure  Section  2055.  This 
subsection  is  similar  to  Section  12201(3)  (b). 
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Section  18401.  Subsection  (1)  of  this  section  characterizes  the 
issuer's  obligation  to  register  a  transfer  as  a  "duty"  providing  the 
five  conditions  therein  stated  are  met.  These  conditions  are  (a)  that 
the  security  is  endorsed  by  the  appropriate  persons  (Section  18308), 
(b)  that  reasonable  assurance  is  given  that  the  endorsements  are  gen- 
uine and  effective  (Section  18402),  (c)  that  the  issuer  has  no  duty  to 
inquire  into  adverse  claims  or  has  discharged  such  duty  (Section 
18403),  (d)  that  applicable  laws  re  collection  of  taxes  have  been  com- 
plied with,  and  (e)  that  the  transfer  is  in  fact  rightful  or  is  to  a  bona 
fide  purchaser.  Thus,  it  changes  existing  law  in  several  ways.  Corpora- 
tions Code  Section  2408  provides  that  a  corporation  "shall"  issue  a 
new  certificate  to  the  person  entitled  thereto  upon  surrender  of  the 
old  certificate  "duly  endorsed"  or  accompanied  by  "proper  evidence" 
of  succession,  assignment,  or  authority  to  transfer.  Corporations  Code 
Section  2409  states  that  where  "reasonable  doubt"  exists  as  to  the 
right  of  the  person  seeking  the  transfer,  "reasonable  proof"  of  the 
right  of  the  person  seeking  the  transfer  to  the  transfer  may  be  re- 
quired. In  substance,  Section  18401(1)  imposes  explicit  standards  in 
place  of  the  old  "reasonableness"  test  of  Section  2409. 

Subsection  (2)  states  that  where  an  issuer  is  under  a  duty  to  regis- 
ter a  transfer,  the  issuer  is  "also  liable"  to  the  person  presenting  it 
for  registration  or  his  principal  for  loss  resulting  from  unreasonable 
delay  or  failure  or  refusal  to  register  the  transfer.  Under  existing  case 
law  a  corporation  wrongfully  refusing  to  register  a  transfer  may  be 
charged  with  a  conversion  of  the  security.  Section  18401(2)  continues 
the  obligation  to  register  but  limits  the  issuer's  liability  to  loss  caused 
by  the  delay  in  registration  or  the  failure  or  refusal  to  register.  If  the 
conversion  remedy  presently  allowed  the  holder  of  the  security  is  in- 
tended to  be  continued,  this  should  be  made  explicit.  The  use  of  the 
word  "also"  is  confusing  since  it  could  mean  an  additional  liability, 
whereas  it  is  apparently  intended  to  mean  merely  that  the  liability  is 
in  addition  to  the  duty.  The  word  could  be  eliminated. 

Section  18402.  Deals  with  the  specific  requirements  that  the  issuer 
may  impose  in  order  to  assure  itself  that  an  endorsement  is  effective. 
These  include  (a)  a  guarantee  of  the  signature,  (b)  where  the  endorse- 
ment is  by  an  agent,  appropriate  assurance  of  authority  to  sign,  (c) 
where  endorsement  is  by  a  fiduciary,  appropriate  evidence  of  appoint- 
ment or  incumbency,  (d)  where  there  is  more  than  one  fiduciary,  rea- 
sonable assurance  that  all  who  are  required  to  sign  have  done  so,  and 
(e)  in  other  situations,  assurance  appropriate  to  the  case  corresponding 
as  nearly  as  may  be  to  the  foregoing.  Subsection  (2)  defines  the  term 
"guarantee  of  the  signature." 

Subsection  (3)  specifies  what  constitutes  "appropriate  evidence  of 
appointment  or  incumbency. ' '  The  appropriate  evidence  specified  is,  in 
the  case  of  a  fiduciary  appointed  or  qualified  by  a  court,  a  certificate 
issued  by  or  under  direction  of  that  court  within  60  days  prior  to  the 
date  of  presentation,  and  in  any  other  case,  a  copy  of  a  document  show- 
ing appointment  or  a  certificate  issued  by  or  on  behalf  of  a  person 
reasonably  believed  by  the  issuer  to  be  responsible.  In  the  latter  case, 
it  is  specifically  provided  that  the  issuer  is  not  charged  of  the  contents 
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of  the  document  obtained,  except  to  the  extent  that  they  relate  to  ap- 
pointment or  incumbency. 

Except  for  subsection  (3),  which  is  substantially  similar  to  Corpora- 
tions Code  Section  30003,  this  section  is  new,  replacing  (so  far  as  en- 
dorsements are  concerned)  the  "reasonable"  test  found  in  Corporations 
Code  Section  2409.  Present  law  does  not  permit  a  corporation  to  refuse 
to  register  a  transfer  where  the  person  requesting  the  transfer  puts  up 
adequate  security  or  a  bond,  but  Section  18402  does  not  continue  this 
requirement.  If  the  words  "for  a  purpose  other  than  that  sj)oeified  in 
subsection  3(b)  "  appearing  in  Section  18402(4)  are  set  oif  by  commas, 
the  meaning  of  the  section  will  be  much  clearer. 

Section  18402(4).  Provides  that  if  a  copy  of  an  instrument  con- 
trolling transfer  is  required  by  an  issuer,  it  will  be  charged  with  notice 
of  all  matters  therein  affecting  the  transfer.  Copies  of  such  instruments 
will  probably  continue  to  be  submitted  in  all  transactions  originating 
in  states  which  have  not  adopted  the  Code  or  the  Uniform  Act  for 
Simplification  of  Fiduciary  Transfers,  and  in  fact  the  issuer  is  prob- 
abl}'  bound  to  re(iuire  them.  This  subsection  imposes  a  liability  on 
issuers  which  they  do  not  bear  under  present  law.  Further,  a  problem 
arises  as  to  what  the  issuer  must  do  to  protect  itself  if  documents  it 
does  not  require  are  nonetheless  submitted  to  it.  Comment  6  suggests 
that  return  of  such  instruments  unexamined  will  protect  the  issuer. 

Section  18403.  Deals  with  tlio  limited  duty  of  inquiry  by  the 
issuer  of  a  seeuritv.  Subsections  (1)  and  (2)  replace  Corporations  Code 
Sections  2410-11,  30001,  30004. 

Subsection  (1)  provides  a  duty  of  the  issuer  to  inquire  into  adverse 
claims  if  (a)  written  notice,  specifying  certain  facts  as  to  the  claim,  is 
received,  or  (b)  the  issuer  is  charged  with  notice  because  it  has  required 
an  "optional"  document  under  Section  18402(4).  The  first  requirement 
is  similar  to  Coroprations  Code  Sections  2410  and  30004(a),  with  a  few 
exceptions.  For  example,  Section  2410  precludes  the  corporation  from 
transferring  shares  on  its  books  if  the  adverse  claimant  gives  written 
notice  of  his  claim  and  within  five  days  after  giving  such  notice  gives 
adequate  secui-ity  or  bond  of  indemnity  satisfactory  to  the  corporation 
as  to  form,  amount  and  responsibility  of  sureties.  With  respect  to  the 
facts  the  notice  must  give.  Section  18403(1)  (a)  requires  that  the  notifi- 
cation identify  the  claimant,  the  registered  owner  and  the  issue  of  which 
the  security  is  a  part  and,  also,  re(iuires  that  the  adverse  claimant  pro- 
vide an  address  for  communications  directed  in  liim.  Section  2410  does 
not  impose  such  reciuirements  on  the  notice,  but  Section  30004  does  so 
provide  where  there  is  a  claim  of  beneficial  interest  adverse  to  the  trans- 
fer of  a  security  jiursuant  to  an  assignment  by  a  fiduciary.  Tn  addition. 
Section  2410  does  not  })rovide  for  the  written  notice  to  be  given  in  such 
time  as  to  afford  the  issuer  a  "reasonable  opportunity"  to  act  on  it 
prior  to  the  issuance  of  a  new  .security;  Section  30004,  also,  only  pro- 
vides that  the  adver.se  claim  be  "received  before  the  transfer."  Thu.s, 
Section  18403.  ])roviding  the  issuer  with  a  "reasonable  opportunity"  to 
act  ui)on  tlie  adverse  claim  jii-ior  to  is^n.iiicc  of  a  new  security,  is  new 
in  this  res]iect.  As  pointed  out  under  tlie  discussion  of  subsection  (4) 
of  Section  18402.  tlic  liability  imposed  on  the  i.ssuer  as  a  result  of  re- 
(luiriiig  "optional"  documents  is  new. 
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The  remainder  of  Section  18403  deals  with  discharge  of  the  issuer's 
duty  of  inquiry  and  situations  where  the  issuer  has  no  duty  of  inquiry. 
Subsection  (2)  provides  that  an  issuer  may  discharge  its  duty  of  in- 
quiry by  any  reasonable  means,  including  (specifically)  a  statement 
that  such  duty  may  be  discharged  by  notifying  a  claimant  by  registered 
or  certified  mail  that  the  transfer  will  be  registered  unless  within  30 
days  (a)  an  appropriate  restraining  order  is  issued,  or  (b)  an  indemnity 
bond  sufficient  in  the  issuer's  judgment  to  protect  the  issuer  and  its 
agents  from  loss  they  may  sufi^er  by  complying  with  the  adverse  claim 
is  filed  with  the  issuer. 

Subsection  (3)  expressly  relieves  the  issuer  of  the  duty  of  inquiry 
except  in  the  situations  enumerated  in  subsection  (1),  thus  permitting 
registration  in  situations  where  the  issuer  might  have  such  a  duty  under 
existing  law. 

The  effectiveness  of  Section  18403  will  obviously  depend  upon  whether 
a  state  of  incorporation  which  has  not  adopted  the  UCC  will  protect  an 
issuer  in  a  transfer  by  his  agent  in  accordance  with  its  provisions  in  a 
state  which  has  adopted  the  UCC.  This  result  has  been  reached  under 
one  of  several  theories  in  cases  in  which  both  the  state  of  incorporation 
and  the  state  of  transfer  had  adopted  the  USTA.  However,  when  the 
state  of  incorporation  had  not  adopted  the  USTA  its  courts  have  applied 
its  own  rule  against  the  issuer.  Hunt  v.  Drug,  Inc.,  35  Del.  339,  168  A. 
87  (1933).  Fortunately,  however,  most  of  those  states  which  have  not 
adopted  the  UCC  nevertheless  have  the  USTA. 

Section  18404.  Would  constitute  new  law  in  California.  Subsec- 
tion (1)  protects  the  issuer  from  liability  if  (a)  there  were  with  or  on 
the  security  the  necessary  endorsements  (Section  18308)  and  (b)  the 
issuer  had  no  duty  to  inquire  into  adverse  claims  or  had  discharged 
such  duty  (Section  18403).  Subsection  (2)  provides  that  where  an 
issuer  registered  a  transfer  of  security  to  a  person  not  entitled  to  it, 
the  issuer  must  on  demand  deliver  a  like  security  to  the  true  owner 
unless  (a)  the  registration  was  pursuant  to  subsection  (1)  or  (b)  the 
owner  is  precluded  from  his  claim  by  subsection  (1)  of  Section  18405 
or  (c)  such  delivery  would  result  in  an  overissue  (see  Section  18104). 

Here,  as  under  Section  18104,  the  question  of  whether  it  is  necessary 
to  obtain  a  permit  under  the  California  Corporate  Securities  Law  arises. 

The  comment  to  Section  18404(a)  states  that  the  true  owner  of  the 
security  must  take  a  new  security  if  one  is  available  and  cannot,  under 
this  section,  sue  for  damages  if  the  registration  was  to  a  person  not 
entitled  to  it.  The  subsection  itself,  however,  is  unclear  on  the  result  if 
the  owner  failed  to  demand  a  like  security  and  instead  sued  for  damages. 

With  respect  to  any  issue  of  new  securities  required  under  this  sec- 
tion, any  pre-emptive  rights  to  which  other  holders  might  otherwise  be 
entitled  would  presumably  be  ineffective. 

Section  18405.  Relates  to  lost,  destroyed  or  stolen  securities  and 
replaces  Corporations  Code  Sections  2481-86.  Section  18405  is  similar 
in  effect  although  different  in  form  from  existing  law,  with  the  excep- 
tion that,  at  present,  the  original  security  is  cancelled  when  court 
action  is  required  to  secure  the  original  owner  a  new  security,  and  a 
bona  fide  purchaser  of  the  original  security  is  then  relegated  to  an 
action  for  damages  only  for  the  conversion.  The  present  comprehensive 


396  SENATE  FACT  FINDING   COMMITTEE  ON   JUDICIARY 

procedural  provisions  M-itli  respect  to  a  court  action  by  the  owner  to 
secure  a  replacement  do  not  appear  in  Section  18405,  since  the  pro- 
posed provision  proceeds  upon  the  idea  that  necessity  for  a  court  order 
will  occur  onty  in  the  exceptional  situation. 

Section  18405  and  others  in  Article  8  use  the  word  "owner"  with- 
out defining  the  term.  Since  "owner"  could  mean  legal  or  equitable 
owner,  or  both,  its  meaning  should  be  clarified. 

This  section,  in  (2)  (b),  refers  to  a  "sufficient  indemnity  bond."  The 
language  used  in  Section  18403 — "an  indemnitj'  bond  sufficient  in  the 
issuer's  judgment  to  protect  the  issuer  and  anj^  transfer  agent,  regis- 
trar or  other  agent  of  the  issuer  involved,  from  any  loss  which  it  or 
they  may  suffer" — is  preferable  and  should  be  substituted. 

Section  18406.  Sets  forth  the  duties  of  authenticating  trustees, 
transfer  agents  and  registrars.  There  is  no  comparable  present  statute 
to  this  section,  although  the  agent's  duties  to  the  issuer  and  the  rule 
as  to  notice  are  presumably  the  same  under  the  present  general  law 
of  agency  as  under  Section  18406.  See  e.g..  Civil  Code  Section  2332. 
Under  Section  18406  the  transfer  agent  may  be  held  liable  for  wrongful 
refusal  to  register  a  transfer  under  Section  18406,  whereas,  under 
existing  law  he  will  ordinarily  not  be  liable.  See  Hears  v.  Crocker  First 
Nat.  Bank,  97  Cal.  App.  2d  482,  218  P.2d  91  (1st  Dist.  (1950)). 

DATED :  September  28,  1960. 

Eric  Sutcliffe,  Chairman 
John  P.  Austin 
Albert  J.  Brown 
Paul  L.  Davies,  Jr. 
Charles  C.  Moore 
James  R.  Madison 

FINAL  REPORT  OF  SUBCOMMITTEE  ON  ARTICLE  9  OF  THE  UNIFORM 
COMMERCIAL  CODE  OF  THE  STATE  BAR  OF  CALIFORNIA 

The  Subcommittee  on  Article  9  of  the  Committee  on  the  Uniform 
Commercial  Code  of  the  State  Bar  of  California  recommends  to  the 
Board  of  Governors  of  the  State  Bar  of  California  that  it  support 
the  adoption  of  Article  9  in  California  with  certain  changes  specified 
in  the  comments  set  forth  hereafter. 

This  Article  sets  forth  in  one  statute  the  law  concerning  security 
interests  in  personal  property.  It  eliminates  distinctions  based  upon 
form  and  keeps  secret  liens  to  a  minimum.  This  Article  primarily  sets 
out  rules  defining  rights  of  a  secured  party  with  respect  to  the  debtor 
and  his  other  creditors  and  other  persons  dealing  with  the  debtor; 
it  does  not  prescribe  regulations  and  controls  which  may  be  necessary 
to  curb  abuses  arising  in  the  small  loan  business  or  in  the  financing 
of  consumer  purchases  on  credit;  accordingly,  there  is  no  intention 
to  repeal  existing  regulatory  acts  in  those  fields. 

The  following  are  some  of  the  substantial  improvements  in  the  exist- 
ing law  relating  to  chattel  security  which  would  be  accomplished  by 
the  enactment  of  Article  9. 

(a)  The  Article  sets  forth  one  set  of  rules  governing  all  security 
devices  relating  to  personal  property  and  eliminates  the  diversity  of 
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treatment  which  has  heretofore  existed,  depending  upon  whether  the 
transaction  was  cast  in  the  form  of  a  conditional  sale,  a  chattel  mort- 
gage, a  trust  receipt,  an  assignment  of  accounts  receivable  or  some 
other  form  of  secured  transaction.  It  thus  abolishes  distinctions  based 
merely  upon  formal  differences,  which  were  the  result  of  the  develop- 
ment of  different  types  of  chattel  security  devices  at  different  times, 

(b)  The  Article  makes  appropriate  distinctions  based  upon  the  type 
of  property  being  used  as  collateral  and  along  functional,  rather  than 
merely  formal,  lines. 

(c)  A  single  filing  system  for  all  secured  transactions  in  personal 
property  replaces  the  present  multiplicity  of  recording  and  filing  re- 
quirements. 

(d)  The  Article  provides  for  the  creation  of  security  interests  with 
a  minimum  of  formalities  and  restrictions,  in  recognition  of  present- 
day  busness  needs.  For  example,  the  Article  permits  the  creation  of  a 
lien  upon  inventory  or  other  revolving  stock  of  goods  or  upon  a  con- 
stantly changing  group  of  accounts  receivable,  which  are  necessary 
collateral  for  the  financing  of  small  businesses.  Such  types  of  collateral 
can  now  be  used  to  secure  borrowings,  but  only  with  elaborate  "polic- 
ing" measures  which  discourage  their  use.  Therefore,  while  there  is 
no  basic  change  in  this  connection  in  what  is  possible  under  the  sub- 
stantive law,  the  creation  of  such  security  interests  is  made  much 
simpler  and  easier  by  abolishing  technical  requirements  which  benefited 
no  one. 

In  short,  the  Article  provides  a  simple  and  unified  structure  within 
which  present-day  financing  on  the  basis  of  chattel  security  can  be 
accomplished  with  less  cost  and  with  greater  certainty.  In  our  opinion, 
this  Article  would  be  a  vast  improvement  over  the  existing  hodgepodge 
of  statutory  and  decisional  law  in  California  on  the  subject  of  secured 
transactions  in  personal  property. 

Your  Subcommittee  makes  the  following  comments  and  recommenda- 
tions : 

1.  Section  19102(2) — Policy  and  Scope  of  Article.    Amend 

Substitute  the  term  "deed  of  trust  of  personal  property"  for  "trust 
deed"  and  insert  "inventory  lien." 

2.  Section  19103(2)— Conflict  of  Laws  Provision.    Amend 

After  the  word  "leased"  in  the  first  sentence,  insert  "or  held  for 
lease. " 

3.  Section  19103(4)— Automobiles.    Amend 

Wherever  the  phrase  "certificate  of  title"  appears  in  this  subsection, 
insert  the  words  ' '  or  ownership ' '  to  conform  to  California  terminology. 

4.  Section  19104(b)— Landlord's  Lien.     Delete 

Landlord 's  liens  are  excluded  from  the  coverage  of  the  Article.  Such 
lines  are  not  recognized  in  California  and  a  reference  thereto  is  in- 
appropriate. 
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5.  Section  19104 — Exclusion  from  "General  Intangibles".     Study 
This  .Section  removes  from  the  operation  of  Article  [)  security  interests 

in  certain  intangibles  which  would  otherwise  be  included  by  reason  of 
the  definition  of  "general  intangibles"  found  in  Section  10106.  For 
exami)le,  an  interest  or  claim  under  a  policy  of  insurance,  rights  rep- 
resented by  a  judgment,  and  savings  deposits  and  savings  and  loan 
accounts  would  be  excluded.  There  is  some  feeling  that  inasmuch  as 
one  of  the  chief  benefits  of  Article  9  is  the  consolidation  and  simpli- 
fication of  numerous  statutes  now  dealing  with  essentially  the  same 
subject  matter.  Article  9  should  cover  the  whole  field  and  not  just 
part  of  it,  even  though  filing  might  not  be  necessary  or  desirable  as 
to  certain  transactions.  Your  committee  recognizes  the  merit  of  this 
point  of  view,  but  suggests  that  the  exclusions  in  Section  19104  remain 
until  a  thorough  study  can  be  made  to  determine  the  eifect  of  changes 
on  other  provisions  of  the  Article.  The  presence  of  these  exclusions, 
however,  makes  it  necessary  to  amend  and  retain  Section  955.1  of  the 
Civil  Code  to  cover  perfection  of  security  interests  created  outside 
the  operation  of  Article  9. 

6.  Section  19104(j) — Fixtures.     Amend 

If  our  recommendation  Number  19  is  adopted,  then  the  reference 
to  Section  19313  in  this  subsection  should  be  deleted. 

7.  Section  19109(4) — Definition  of  "Inventory".     Amend 

Change  the  clause  which  reads  ''or  if  he  has  so  furnished  them"  to 
"or  if  he  has  leased  or  so  furnished  them." 

8.  Section  19204(4)  (a)— Crops  to  be  Grown.     Delete 

Under  this  section,  after-acquired  property  clauses  are  ineffective  to 
cover  crops  becoming  such  more  than  one  j^ear  after  execution  of  the 
agreement  unless  connected  with  a  real  estate  transaction.  No  sound 
reason  appears  for  such  a  limitation. 

9.  Section  19204(4)(b)— Consumer  Goods.     Delete 

Similarly,  after-acijuired  jirojjcrty  clauses  are  generally  ineffective  as 
to  consumer  goods.  The  Subcommittee  disapproves  of  the  policy  of  in- 
validating all  after-acquired  property  clauses  with  respect  to  consumer 
goods.  Such  clauses  are  already  rt^gulated  to  a  certain  extent  in  the 
T^nruh  Act. 

10.  Section  19206(1) — Agreement  Not  to  Assert  Defenses.    Amend 
Strike  out  the  words  "or  decision"  in  the  first  line  of  this  subsection. 

The  Unruh  Act  is  an  existing  statute  which  establishes  to  some  extent 
a  different  rule  for  buyers  of  consumer  goods.  The  retention  of  the 
words  "or  decision"  is  an  invitation  to  judicial  legislation  and  they 
should  not  be  retained,  esjiecially  in  view  of  the  fact  that  a  statute  on 
the  subject  already  exists.  In  addition,  insert  "or  lessee"  after  "buyer" 
and  "or  lessor"  "after  "seller." 

11.  Section  19301(1)  (b) — Unperfected  Security  Interest 

Lien  Creditor.     Amend 
This  section  pi-ovides  tliat  a  lien  creditor  (including  attaciiing  credi- 
tor) takes  priority  where  he  levies  in  ignorance  of  the  security  interest 
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and  before  perfection.  We  believe  this  is  unsound.  An  unperfected 
security  interest  should  be  subordinate  to  the  rights  of  a  person  who 
extends  unsecured  credit  after  the  security  interest  attaches  but  before 
it  is  perfected,  provided  that  the  holder  of  the  security  interest  be  given 
a  reasonable  grace  period,  say  21  days,  within  which  to  perfect. 

12.  Section  19301(3)— Lien  Creditor.     Delete 

This  Section  includes  in  the  definition  of  lien  creditor  an  assignee  for 
benefit  of  creditors  and  trustee  in  bankruptcy  and  a  receiver  in  equity. 
It  provides  further  that  unless  all  creditors  had  knowledge  of  a 
security  interest,  such  a  representative  of  creditors  is  deemed  not  to 
have  knowledge.  This,  coupled  with  Section  19301(1)  (b)  noted  above, 
would  perpetuate  the  questionable  interpretation  of  Section  70  of  the 
Bankruptcy  Act  in  Moore  v.  Baij,  284  U.S.  4.  In  addition,  it  would  give 
avoiding  powers  to  an  assignee  for  the  benefit  of  creditors.  The  general 
definition  of  "lien  creditor"  would  be  unnnecessary  if  recommenda- 
tion 11  were  adopted. 

13.  Section  19302(1)  (e)— Delete 

Filing  is  not  required  with  respect  to  assignments  of  accounts  or  con-" 
tract  rights  not  constituting  "a  significant  part  of  the  oustanding  ac- 
counts or  contract  rights."  No  basis  is  suggested  for  the  determination 
of  a  "significant  part"  and  this  provision  would  encourage  litigation. 

14.  Section  19302(3)  (b)— Alternatives.     Amend 

The  alternatives  deal  with  exclusions  from  the  filing  requirement 
with  respect  to  motor  vehicles  and  the  like.  Neither  alternative  proposed 
by  the  Code  is  completely  appropriate  for  the  California  situation,  and 
therefore  a  provision  should  be  drafted  tailored  to  the  particular  Cali- 
fornia statutes  governing  the  registration  of  motor  vehicles  and  boats. 

15.  Section  19306(4)  (d) — Commingled  Proceeds.     Amend 

This  Section  gives  the  secured  party  certain  rights  where  proceeds 
have  been  commingled  and  deposited  in  a  bank  account.  Nothing  is 
stated  with  respect  to  a  segregated  bank  account.  An  amendment 
should  recognize  the  right  of  the  secured  party  to  proceeds  so  deposited 
in  a  segregated  bank  account.  The  Committee  recognizes  that  the  grant- 
ing of  a  general  lien  on  all  cash  and  bank  accounts  of  the  debtor  to  a 
secured  creditor  for  a  period  of  ten  days  after  the  disposition  of  the 
collateral  creates  a  new  right  not  heretofore  recognized  under  the  law 
of  California  and  raises  a  basic  question  of  policy.  On  the  other  hand, 
the  Section  presumably  terminates  the  right  of  a  secured  party  to 
trace  the  proceeds  of  such  collateral  into  a  particular  bank  account  at 
the  end  of  such  ten-day  period,  which  right  has  heretofore  been  rec- 
ognized so  long  as  such  tracing  was  possible. 

16.  Section  19307(2) — Buyer  Not  in  Ordinary  Course — 

Consumer  Goods.     Delete 

This  Section  permits  a  buyer  to  take  free  of  the  security  interest 
when  lie  buys  consumer  goods  and  certain  farm  equipment  from  a  con- 
sumer if  he  is  in  ignorance  of  the  security  interest  and  if  he  buys 
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for  his  own  personal,  family  or  household  purposes  or  his  own  farm- 
ing operations,  unless  a  financing  statement  is  on  file.  In  our  opinion, 
no  sound  reason  exists  for  this  provision  and  as  a  practical  matter 
it  would  require  filing  of  all  security  interests  in  such  goods. 

17.  Section  19311 — Alienation  by  Debtor.     Delete 

This  section  permits  sale  bj^  the  owner  of  property  subject  to  a 
security  interest.  The  policy  of  permitting  a  debtor  to  sell  encumbered 
property  is  questionable.  As  to  attachment  of  the  debtor's  interest,  the 
subject  is  adequately  covered  by  Section  689(a),  Code  of  Civil  Pro- 
cedure. 

18.  Section  19312(2)— Crop  Production  Loans.     Substitute 

Under  certain  circumstances,  a  lender  furnishing  value  to  enable 
the  production  of  crops  takes  priority  over  an  earlier  perfected  security 
interest.  Experience  shows  that  it  is  neither  necessary  nor  desirable 
to  introduce  such  a  rule  in  California.  Article  9  leaves  open  the  ques- 
tion as  to  the  termination  of  the  lien  of  a  security  interest  in  crops 
after  severance  and  removal  from  the  land  on  which  grown.  The  rule 
of  Section  2972  of  the  Civil  Code  should  be  adopted  by  Article  9  as 
a  substitute  for  this  Section. 

19.  Section  19313— Fixtures.     Delete 

This  Section  purports  to  set  forth  priorities  of  security  interests 
in  fixtures  as  against  buyers  and  mortgagees  of  real  property.  This 
Section  appears  to  add  further  confusion  to  the  already  confused 
California  law  of  fixtures.  The  Subcommittee  suggests  that  a  separate 
comprehensive  study  of  the  law  of  fixtures  of  California  should  be 
made,  possiblj'-  by  the  Law  Revision  Commission. 

20.  Section  19401— Filing 

This  Section  provides  an  option  as  to  the  place  of  filing.  Central 
filing  in  a  Sate  office  in  San  Francisco  is  recommended  for  everything 
but  crops  and  fixtures  as  to  which  recording  in  the  local  Recorders' 
Office,  with  indexing  against  the  real  property  records,  should  be  re- 
quired. 

21.  Section  19402(3) — Form  of  Financing  Statement.     Amend 

The  form  of  financing  statements  should  be  amplified  to  provide 
for  an  optional  statement  to  effectuate  our  recommendation  Number  26, 
beloAV,  if  that  recommendation  is  adopted,  as  follows:  A  provision  for 
showing  the  maximum  amount  of  the  indebtedness  to  be  secured  at  one 
time. 

22.  Section  19403(3) — Destruction  of  Records.     Amend 

This  Section  states  in  part  that  unless  there  is  a  statute  on  the 
subject  of  destruction  of  public  records,  lapsed  financing  statements 
may  be  destroyed.  Obviously  litigation  may  arise  after  the  financing 
statements  have  lapsed  in  which  it  will  be  necessary  or  desirable  to 
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secure  official  documentation  of  the  fact  that  the  statements  were 
at  one  time  on  file,  which  would  be  impossible  if  they  have  been  de- 
stroyed without  the  preservation  of  any  record  of  their  previous  filing. 
Therefore,  the  Subcommittee  recommends  that  this  Section  be  amended 
to  provide  for  the  preservation  of  the  original  financing  statements  for 
some  period  of  time  after  they  have  lapsed,  and  perhaps  providing  for 
some  permanent  record  in  the  form  of  microfilm  or  otherwise  after 
they  are  destroyed. 

23.  Section  19404(2) — Delivery  of  Original  Documents.     Amend 

This  Section  provides  that  when  a  termination  statement  is  filed, 
the  filing  officer  shall  remove  all  documents  and  forward  them  to  the 
secured  party.  The  result  of  this  procedure  would  be  that  no  official 
record  would  exist  of  the  previous  filing  of  the  financing  statement 
after  a  termination  statement  is  filed.  In  the  opinion  of  the  Subcom- 
mittee it  is  unwise  to  require  delivery  of  official  documents  to  private 
parties  without  keeping  some  record  in  the  filing  office.  Therefore,  the 
Subcommittee  recommends  that  this  Section  be  amended  to  provide 
that  terminated  financing  statements  be  retained  and  treated  in  the 
same  manner  as  recommended  for  lapsed  statements  under  Item  22 
above. 

24.  Section  10504(3) — Foreclosure  Sales.    Amend 

The  phrase  "reasonable  notification"  relating  to  foreclosure  sales  in 
this  Section  should  be  made  specific  by  providing  exactly  what  advance 
notice  is  required  and  how  it  is  to  be  sent.  Otherwise,  every  fore- 
closure sale  would  be  open  to  challenge  on  the  basis  that  "reasonable 
notification"  was  not  given. 

25.  Part  5 — Remedies  as  to  Consumer  Goods.    Amend 

Sections  dealing  with  the  rights  of  the  debtor  in  the  case  of  con- 
sumer goods  are  in  conflict  with  the  Unruh  Act  and  must  be  reconciled. 
See  for  example  Sections  19504(3),  19505  and  19507(1). 

26.  Future  Advances.    Add 

There  is  no  section  in  Article  9  comparable  to  Section  2975  of  the 
Civil  Code  dealing  with  the  priority  of  future  advances.  It  is  recom- 
mended that,  for  the  sake  of  clarity,  a  section  similar  to  CC  2975 
be  added  to  Article  9,  possibly  as  an  addition  to  Section  19204. 


KespectfuUy  submitted, 


Charles  R.  Collins 
Secretary-Researcher 
Stuart  M.  Schoenburg 
Alternate  Secretary-Researcher 


Earl  C.  Adams 
Harold  Marsh,  Jr. 
Edwin  H.  Corbin,  Chairman 


CHAPTER  VI 

RECOMMENDATIONS  AND  COMMENTS  OF  THE 
CALIFORNIA  BANKERS  ASSOCIATION 

The  following:  comments  were  submitted  by  the  California  Bankers 
Association,  and  each  is  self-explanatory  as  to  the  Chapter  involved. 

Committee  on  the  Uniform  Commercial  Code 
The  California  Bankers  Association 

RECOMMENDATIONS  FOR  CHANGES  IN  ARTICLE  2 

We  wonld  recommend  that  Section  2-107  be  changed  to  read  as 
follows : 

"(1)  A  contract  for  the  sale  of  timber,  minerals  or  the  like  or 
a  structure  or  its  materials  to  be  removed  from  realty  is  a  contract 
for  the  sale  of  goods  witliin  this  Article  H  ^iw^  tH^  -te  1^  ricvorod 
h^  t4*e  soil  OF  but  nntil  severance  a  purported  present  sale  thereof 
which  is  not  effective  as  a  transfer  of  an  interest  in  land  is  effective 
only  as  a  contract  to  sell. 

"(2)  A  contract  for  the  sale  apart  from  the  land  of  growing 
crops  or  other  things  attached  to  realty  and  capable  of  severance 
without  material  harm  thereto  but  not  described  in  subsection  (1) 
is  a  contract  for  the  sale  of  goods  within  this  Article  whether  tke 
Bubjoot  matter  in  te  ^  Hert^i=e4  Ipt  ihi^  1)uyor  e¥  hy  tk^  st41e*^  even 
though  it  forms  part  of  the  realty  at  the  time  of  contracting,  and 
the  parties  can  by  identification  effect  a  present  sale  before  sever- 
ance. 

"(3)  The  provisions  of  this  section  are  subject  to  any  third 
party  rights  provided  by  the  law  relating  to  realty  records,  and 
the  contract  for  sale  may  be  executed  and  recorded  as  a  document 
transferring  an  interest  in  land  and  shall  then  constitute  notice  to 
third  parties  of  the  buyer's  rights  under  the  contract  for  sale." 

With  this  change,  while  preserving  the  definition  of  severable 
"goods"  now  found  in  Section  TG  of  the  T'niform  Sales  Act  (Civil  Code 
Section  179G(1)),  the  redraft  continues  the  separate  treatment  by  the 
Code  of  timber,  minerals,  structures,  etc.,  on  the  one  one  hand,  and 
crops  and  fixtures  on  the  other,  rather  than  covering  all  of  these  various 
transactions  in  a  new  subsection.  The  result  is  to  preserve  the  distinc- 
tion between  the  "contract  to  sell"  of  subsection  (1)  and  the  "present 
sale"  of  subsection  (2)  and  the  irrelevancy  of  "severance  Avithout 
material  harm"  with  reference  to  timber,  minerals,  structures,  etc.  The 
redraft  also  preserves  the  recordation  fealui-e  of  subsection  (3)  and 
its  extension  to  contracts  for  the  sale  of  "goods". 
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We  would  also  recommend  that  Section  2-302  be  changed  to  read  as 
follows : 

"-f4-)"  If  the  court  as  a  mattcy  e#  law  finds  that  the  contract  or 
any  clause  of  the  contract  to  have  boon  unconscionable  at  ihe  time 
jfe  was  jftrtde  was  not  entered  into  or  agreed  u/pon  in  good  faith  the 
court  may  refuse  to  enforce  the  remainder  of  the  contract  without 
the  ttttcettseionable  such  clause,  or  it  may  so  limit  the  application 
of  any  ^Hteeeseienable  such  clause  as  to  avoid  any  unconscionable 
result. 

xPtlC'B    Oi*     liny     ^rfttt"S0     I'llGi^COi'     llltl^      tjO     llliGOiiSCTOTTrr"fc)Tn     xiiO     pQl  uiCS 

shall  be  afforded-  a  i^asonablo  opportunity  te  pi^se»fe  evidence  as 

tO    1 19    CGilliliCl'dtlr   S^T'tlliff j"    J)  11 1'  13 OS'Or    QllCl'   ^rt^^r    xO    tllCl    xliO    COtirTr   ttt 

llltllTIllg    TixTT    ^J.UTUrXriTTXtim7llT 

The  revision  of  this  section  is  suggested  for  the  following  reasons : 

(1)  The  undefined  word  "unconscionable",  which  is  not  a  legal 
word  of  art,  is  eliminated  with  reference  to  contracts  or  their  clauses. 
The  preservation  of  the  term  in  the  title  of  the  section  and  with  refer- 
ence to  the  "result"  of  a  contract  or  clause  does  not  seem  objectionable. 

(2)  The  contracts  or  clauses  covered  by  this  section  are  now  defined 
in  terms  of  "good  faith"  which  is,  in  turn,  defined  in  Section 
2-103(1)  (b)  ("Good  faith  in  the  case  of  a  merchant  means  honesty 
in  fact  and  the  observance  of  reasonable  commercial  standards  of  fair 
dealing  in  the  trade")  and  in  Section  1-201(19)  ("Good  faith  means 
honesty  in  fact  in  the  conduct  or  transaction  concerned"),  the 
latter  definition  being  incorporated  in  Article  2  by  Section  2-103(4). 
These  definitions,  in  effect,  continue  the  definition  of  "good  faith" 
found  in  Section  76  of  the  Uniform  Sales  Act  (Civil  Code  Section 
1796(2))  ("A  thing  is  done  in  good  faith  within  the  meaning  of  this 
act  when  it  is  in  fact  done  honestly,  whether  it  be  done  negligently  or 
not"). 

(3)  The  words  "as  a  matter  of  law"  have  been  stricken,  leaving  the 
determination  of  "good  faith"  in  the  hands  of  the  court — ^whether 
that  determination  involves  a  finding  of  fact,  a  conclusion  of  law,  or 
both. 

(4)  The  confusing — from  the  standpoint  of  both  pleading  and  trial 
- — and  unusual  preliminary  examination  proposed  by  subsection  (2) 
is  eliminated,  preserving  to  the  parties,  however,  the  opportunity  to 
present  evidence  of  good  faith,  or  the  lack  if  it,  in  the  usual  manner. 

RECOMMENDATIONS  FOR  CHANGES  IN  ARTICLE  3 
OF  THE  UNIFORM  COMMERCIAL  CODE 

Section  3-^19  codifies  in  part  the  existing  rules  concerning  conver- 
sion of  an  instrument  by  a  bank  which  refuses  to  return  it  to  the 
rightful  owner,  or  pays  it  on  a  forged  endorsement.  Subsection  (2) 
sets  forth  the  measure  of  damages  in  various  fact  situations.  As  pres- 
ently worded,  the  plaintiff  in  an  action  against  a  drawee  bank  would 
be  entitled  to  recover  the  face  amount  of  the  instrument  notwithstand- 
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ing  conclusive  proof  that  he  had  been  damaged  in  a  lesser  amount.  It 
is  suggested,  therefore,  that  this  subsection  be  amended  as  follows : 

"(2)  fe  eft  aetion  against  a  drawee  under  Bubsoetion  -(4^  ihe 
measure  ef  the  drawoc'ri  liability'  is  ^he  laee  amount  ef  the  instru- 
ment. In  an}'-  other  aetion  under  subsection  (1)  the  measure  of 
liability  is  presumed  to  be  the  face  amount  of  the  instrument." 

October,  1960 

REPORT  OF  THE  SPECIAL  COMMITTEE  OF  THE  CALIFORNIA  BANKERS 

ASSOCIATION  APPOINTED  TO  STUDY  ARTICLE  4  OF 

THE  UNIFORM  COMMERCIAL  CODE 

It  is  the  opinion  of  this  Committee  that  the  current  version  of  Article 
4  is  a  great  improvement  over  the  one  examined  by  Committees,  of 
which  some  of  us  were  members  in  1951.  However,  we  feel  certain 
changes  should  be  made  in  the  Article  before  adoption  of  the  Code  in 
California,  in  order  to  maintain  some  of  the  advancements  in  banking 
law  which  have  taken  place  in  this  state  during  past  years. 

Committees  appointed  to  studj^  Article  4,  from  1951  down  to  the 
current  date,  have  consistently  declined  to  recommend  the  adoption 
of  the  Article  in  the  form  presented.  It  was  felt  that  the  California 
law  on  the  subject  covered  was  clearer,  more  concise,  and  more  in  line 
witli  modern  banking  procedures,  also  that  there  was  less  reason  for 
uniformity  in  these  laws  than  was  the  case  in  connection  with  the 
laws  covered  bj""  the  other  Articles  of  the  Code.  Largely  by  reason  of 
the  efforts  of  the  California  Committees,  Article  4  was  removed  from 
the  Code  in  1951,  but  it  was  later  revived  and  put  back  in  the  Code. 

Probably  the  main  reason  there  has  been  so  much  opposition  to  the 
adoption  of  Article  4  in  California,  as  contrasted  with  certain  other 
states,  is  expressed  by  the  following  quotation  from  an  article  entitled 
"Uniform  Commercial  Code — Should  California  Adopt  It?"  which 
appears  in  the  current  (September-October  1960)  issue  of  the  Journal 
of  the  State  Bar  of  California: 

"California  is  one  of  the  few  states  which  has  enacted  its  own 
bank  collection  statutes  in  rather  comprehensive  form." 

This  same  thought  is  somewhat  verified  by  the  following  statement 
from  a  letter  dated  July  29,  1960  from  the  Cashier  of  a  Massachusetts 
bank  to  the  Ohio  Bankers  Association :  " 

"In  Massachusetts  prior  to  the  Code,  The  First  National  Bank 
of  Boston  and  most,  if  not  all  other  Massachusetts  banks,  were 
advised  by  counsel  that  it  was  necessary  to  print  on  all  deposit 
tickets,  bank  statements  and  collection  forms  lengthy  collection 
legends  to  establish  by  agreement  that  a  bank  could  follow  cus- 
tomary banking  practices  in  the  collection  of  items.  Since  the 
enactment  and  efl'ective  date  of  the  Code,  by  reason  of  the  pro- 
visions of  Article  4  of  the  Code,  we  have  now  been  advised  by 
eoun.sel  that  these  lengthy  collection  legends  may  be  eliminated  or 
reduced  to  a  single  sentence  of  eighteen  words." 

Most  California  banks  removed  these  lengthy  collection  legends 
from  their  deposit  tickets  and  other  forms  a  number  of  years  ago, 


I 

THE  UNIFORM   COMMERCIAL  CODE  405 

after  the  adoption  of  certain  amendments  to  the  California  Banking 
Code  which  made  such  provisions  unnecessary.  We  would  not  want 
to  have  to  go  back  to  this  practice,  even  though  the  wording  were 
"reduced  to  a  single  sentence  of  eighteen  words." 

The  foregoing  has  been  set  forth  at  some  length  as  a  partial  answer 
to  the  reasoning,  which  has  been  growing  of  late,  that  California  should 
adopt  Article  4  of  the  Code  unchanged  because  it  has  now  been  adopted 
in  several  other  states,  the  bankers  of  which  states  have  expressed 
themselves  as  being  most  enthusiastic  concerning  the  Code,  stating 
that  it  is  a  considerable  improvement  over  their  former  state  laws.  The 
adoption  of  Article  4  may  well  have  been  an  advance,  insofar  as  the 
laws  of  the  several  states  which  have  adopted  the  Code  are  concerned, 
but  it  is  the  feeling  of  this  Committee  that  adoption  of  Article  4,  with- 
out the  changes  recommended  herein,  would  be  a  step  backwards  in  the 
field  of  banking  law  in  California. 

One  of  the  more  important  differences  between  California  law  and 
Article  4  has  to  do  with  stop  payments.  The  Code  provides  for  oral 
stop  payment  orders,  whereas  California  law,  since  1935,  has  provided 
for  orders  in  writing,  with  the  right  on  the  part  of  the  bank  to  waive 
such  requirement.  Through  the  years  since  1951,  until  the  current  year, 
opposition  to  this  change  in  the  California  law  has  been  unanimous. 
During  this  past  year  there  have  been  some  who  have  ventured  the 
opinion  that,  since  several  states  have  already  adopted  Article  4,  with 
an  oral  stop  payment  provision,  and  bankers  _  in  those  states  have  re- 
ported the  law  is  working  well  and  they  are  satisfied  with  it,  banks  in 
California  should  have  no  objection  to  the  adoption  of  the  Code  with 
this  provision  included. 

This  Committee  checked  the  stop  payment  laws  of  the  various  states, 
and  found  that  all  of  the  states  which  have  thus  far  adopted  the  Code 
had  theretofore  had  a  law  providing  for  oral  stop  payment  orders. 
The  Code  therefore  did  not  change  their  law  in  this  respect,  and  there 
was  no  reason  for  them  to  object.  We  then  checked  with  bankers  in 
the  various  states  which  have  laws  similar  to  ours,  providing  for  writ- 
ten stop  payment  orders.  Each  of  those  who  answered  made  in  clear 
they  would  be  against  the  oral  stop  payment  provision  in  Article  4  of 
the  Code.  From  this  it  is  evident  this  same  problem  will  have  to  be 
faced  when  an  attempt  is  made  to  introduce  the  Code  in  each  of  these 
other  states. 

Attached  to  this  report  are  the  changes  which  this  Committee  recom- 
mends be  made  in  Article  4  prior  to  any  adoption  of  the  Code  in  Cali- 
fornia. These  do  not  constitute  all  of  the  changes  discussed  by  the 
Committee,  but  are  felt  to  be  the  minimum  which  should  be  considered. 

This  Committee  had  the  opportunity  to  have  its  representatives  hold 
several  meetings  with  representatives  of  the  Committee  on  Article  4 
of  the  California  Bar,  prior  to  the  preparation  of  the  report  of  that 
Committee.  Thus  we  had  the  advantage  of  the  considerable  amount  of 
work  done  by  the  Bar  Committee.  Since  we  found  that  all  of  the  sug- 
gestions for  changes  made  by  this  Committee  were  included  in  the 
list  of  those  being  considered  by  the  Bar  Committee,  we  also  sat  in 
with  that  Committee  during  part  of  its  preparation  of  the  wording  for 
the  sections  to  be  changed.  This  is  the  reason  the  wording  of  the  at- 
tached suggested  changes  is  substantially  similar  to  that  suggested  by 
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the  Bar  Committee  in  its  report.  While  the  attached  does  not  contain 
all  of  the  suggested  changes  which  are  in  the  Bar  Committee  report, 
we  are  familiar  with  such  report  and  the  additional  changes  suggested 
therein  are  acceptable  to  this  Committee. 
November  10,  1960. 

Ralph  R.  Emery 
Robert  E.  Hauser 
E.  J.  McGouGH 
Randall  Boyd,  Chairman 


SUGGESTED   CHANGES    IN   ARTICLE   4 

14106  Separate  Office  of  a  Bank.  A  branch  or  separate  office  of  a 

bank  is  a  separate  bank  for  the  purpose  of  computing  the 
time  within  which  and  determining  the  place  at  or  to  which 
action  may  be  taken  or  notices  or  orders  shall  be  given  under 
this  chapter,  and  the  receipt  of  any  notice  or  order  hy,  or 
the  knowledge  of,  one  hranch  or  separate  office  of  a  bank  is 
not  actual  or  constructive  notice  to  or  knowledge  of  any 
other  hranch  or  office  of  the  same  hank  and  does  not  impair 
the  right  of  such  other  hranch  or  office  to  he  a  holder  in  due 
course  of  an  item  which  is  drawn  on  or  payable  at  another 
hranch  or  office  of  the  same  hank. 

(Comment:  The  .suRKested  clinnse  aiiiiilifies  the  section  to  bring:  in 
the  provisions  of  Sections  !I!)I,  l()12(c)  and  1018  of  the  California 
Financial  Code,  concerning  notice  to  one  branch  as  not  being  notice 
to  another  l)rancli,  also  the  ri^'ht  of  one  branch  to  be  a  holder  in  due 
course  of  an  item  drawn  on  or  payable  at  another  branch.) 

14202(3)  Subject  to  subdivision  (1)  (a),  a  bank  is  not  liable  for  the 
insolvency,  neglect,  mi.sconduct,  mistake  or  default  of  an- 
other bank  or  person  or  for  loss  or  destruction  of  or  inahility 
to  obtain  repossession  of  an  item  in  transit  or  in  the  posses- 
sion of  others. 

(Comment:  To  make  clear  that  a  bank  is  not  liable  if  unable  to 
obtain  repossession  of  an  item,  as  set  forth  in  Section  1016(c)  of 
the  Financial  Code.) 

14208  (Comment:  It  is  the  feelinR  of  this  Committee  that  1420S  does  not 

entirely  take  the  place  of  CC  3054,  and  that  this  latter  section  should 
not  be  repealed.  This  is  concurred  in  by  the  State  Bar  Committee  in 
its  report  on  Article  4). 

14213(1)  An  item  is  finally  paid  by  a  payor  bank  when  tlie  bank  has 
done  any  of  the  following,  whichever  happens  first : 

(a)  Paid  the  item  in  cash;  or 

(b)  Settled  for  the  item  without  reserving  a  right  to 
revoke  the  settlement  tm4  or  without  having  such 
right  to  revoke  under  statute,  (14301(2),)  clearing- 
house rule  or  agreement ;  or 

(c)  Conijilctcd  ^l+f  ]>r()C(.'SH  e^  )i(i'iting  44h^  i+tH»  -k*  fkf  indi- 
Gated  iiccoMul  «#  44+^  driiwcr.  maker  m=  oilier  f>erH(>n 
4e  be  charged  Un^fH^willi ;  ^♦t^ 

(c)  -fd-)-  made  a  provisional  .seltlemcnl  for  the  item  and  failed 
to  revoke  the  settlement  in  the  time  and  manner  per- 
mitted bv  statute,  clearinghouse  rule  or  agreement. 


THE  UNIFORM   COMMERCIAL   CODE  407 

Upon  a  final  payment  nnder  paragraphs  (b),  -fe^  or  (c)  -f^ 
the  payor  bank  shall  be  accountable  for  the  amount  of  the 
item. 

(Comment:  Suggested  change  is  to  remove  the  uncertainty  of  when 
the  "process  of  posting"  is  completed,  particularly  under  centralized 
bookkeeping,  and  to  provide  that  a  clause  need  not  be  put  on  deposit 
tickets  to  make  credit  provisional). 

14303(1)  Any  knowledge,  notice  or  stop  order  received  by,  legal 
process  served  upon  or  setoff  exercised  by  a  payor  bank, 
whether  or  not  effective  under  other  rules  of  law  to  termi- 
nate, suspend  or  modify  the  bank's  right  or  duty  to  pay  an 
item  or  to  charge  its  customer's  account  for  the  item,  comes 
too  late  to  so  terminate,  suspend  or  modify  such  right  or 
duty  if  the  knowledge,  notice,  stop  order  or  legal  process  is 
received  or  served  and  a  reasonable  time  ie¥  tfee  banfe  %e 
ae%  thcrcen:  e^rpii^s  the  hank  does  not  have  a  reasonable  time 
to  act  thereon  before  ,  or  the  setoff  is  exercised  after  the 
bank  has  done  the  happenijig  of  any  of  the  following : 

(a)  The  hank  has  accepted  or  certified  the  item; 

(b)  The  hank  has  paid  the  item  in  cash; 

(c)  The  hank  has  settled  for  the  item  without  reserving 
a  right  to  revoke  the  settlement  ae^l  or  without  having 
such  right  to  revoke  under  statute  clearinghouse  rule 
or  agreement ; 

t    rW         ( ^  rwv\  '^^l  r\-i-  i^  rX     ijio.    '*r\-i'*r\  nr\CAr*     r\A-     >-v /-^  n  ^- Tti  r\»     -f  t^  /^     t  ^-/-itv-%     ■{■  r\     ■\-V^r\     •\t-\  r\-i 

catcd  account  e#  tlte  drawer,  make^  e^  other  pcrijon 

tO  t^'O  €!  11  tll^g'^o:  Tild'CW  It'it  O^  OcII^xtVtSc  ti:cx"ct  ^T^irtBllCCCt  Oy 

tJJVtllllxiilxri"!!     V/-L     nl,t"iT     lll\_llV^fX  i.~TT    IX\J\^\J  11111/     Mil  LI     lU  V      tlv?  LIU  11 

■ffr)-  {d)  The  Bank  has  become  accountable  for  the  amount 
of  the  item  under  subdivision  (1)  -(4^  (c)  of  Sec- 
tion 14213  and  Section  14302  dealing  with  the  payor 
bank's  responsibility  for  late  return  of  items;  or 

(e)  The  cutoff  hour  (Section  14107)  or  the  close  of  the 
hanking  day  if  no  cutoff  hour  is  fixed  of  the  day  on 
which  the  hank  received  the  item;  or 

(f)  The  item  has  heen  deposited  or  received  for  deposit 
for  credit  in  an  account  of  a  customer  ivith  the  payor 
hank. 

(Comment:  To  eliminate  uncertainty  of  "'completed  the  process  of 
posting"  and  to  relate  "lateness"  to  matters  readily  determinable ; 
also  to  retain  the  California  law  of  payment  as  between  the  maker 
and  payee  when  the  item  is  deposited  in  an  account  with  the  payor 
bank.  Briviesca  v.  Coronado,  19  Cal.   (2d)   246). 

14303(2)  Subject  to  the  provisions  of  subdivision  (1)  items  may  be 
accepted,  paid,  certified  or  charged  to  the  indicated  account 
of  its  customer  in  any  order  convenient  to  the  bank  and 
hefore  or  after  its  regular  hanking  hours. 

(Comment:  To  eliminate  question  of  action  outside  regular  banking 
hours,  per  Financial  Code   Section  993.) 
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14403(1)  A  customer  may  W  B¥^e¥  4e  Ms  bank  stop  payment  of  any 
item  payable  for  his  account  but  the  e¥4e¥-  must  be  rGccivcd 
a%  hank  may  disregard  the  same  unless  the  order  is  in  writ- 
ing, is  signed  hy  such  customer,  describes  with  certainty  the 
item  on  ivhich  payment  is  to  he  stopped,  and  is  received  hy 
the  hank  in  such  time  and  in  such  manner  as  to  afford  the 
bank  a  reasonable  opportunity  to  act  on  it  prior  to  ft«y 
action  bfr  ^iie  bank  w^k4i  yeBpcct  te  ^he  item  the  happening 
of  any  of  the  events  described  in  Section  14303. 

(Comment:  To  eliminate  problems  of  mandatory  oral  orders  and 
made  consistent  with  present  California  law,  Financial  Code  Section 
990). 

14403(2)  Att  eya^  wdey  k  binding  -^peft  th^  bfm4r  e¥t^  ie¥  44  calendar 
days  imkfis  confii-mcd  m  writing  ^vithin  ihft^  period.  A  An 
wriltta  order  is  cft'octiye  ie¥  may  he  disregarded  hy  the  hank 
e»iy  6  months  after  receipt  unless  renewed  in  writing. 

(Comment:  To  make  consistent  with  14403(1)  as  changed,  con- 
cerning written   stop   payment   orders). 

14403(3)  The  hank  is  liahle  to  its  customer  for  the  actual  loss  incurred 
hy  him  resulting  from  the  payment  of  an  item  contrary 
to  a  hinding  stop  payment  order,  not  exceeding  the  amount 
of  the  item  unless  the  hank  is  guilty  of  negligence.  The 
burden  of  establishing  the  fact  and  amount  of  loss  result- 
ing from  the  payment  of  an  item  contrary  to  a  binding 
stop  payment  order  is  on  the  customer. 

(Comment:  To  make  clear  that  there  must  be  actual  loss  sustained 
and  to  limit  amount  of  recovery  in  absence  of  negligence.  Financial 
Code  Section  992). 

14403(4)  A  hank  may  refuse  to  pay  a  check,  draft  or  other  order  for 
the  withdraical  of  money  from  an  account,  whether  com- 
mercial or  savings,  if  it  helieves  or  receives  an  affidavit 
stating  that  the  person  drawing,  endorsing  or  presenting  the 
instrument  is  or  was  at  the  time  of  signing,  endorsing  or 
presenting  it  so  under  the  influence  of  liquor  or  drug  or  so 
mentally  or  physically  disabled  as  to  raise  douht  whether 
such  person  is  or  was  competent  to  transact  husiness.  No 
damages  shall  he  awarded  in  any  action  against  the  hank, 
or  its  officers  or  other  employees,  for  refusing  in  good  faith 
to  pay  any  such  instrument  for  that  reason  or  in  relying 
upon  such  affidavit. 

(Comment:  The  above  is  a  change  suggested  by  the  State  Bar 
Committee,  to  carry  over  and  amplify  the  provisions  of  Financial 
Code  Section  0;jl.  It  was  the  understanding  of  this  Committee  that 
Section  9.11  was  not  to  be  repealed.  If  it  is  to  be  repealed,  some 
section  such  as  the  above  should  be  added  to  the  Code). 

RECOMMENDATIONS  FOR  CHANGES  IN  ARTICLE  5 

1.  Section  5-113(2)  (b).  This  subsection  should  be  deleted.  The 
time  limitation  should  be  made  part  of  the  indemnity  agreement  and 
need  not  be  in  the  statute.  Moreover,  the  "ultimate  customer"  should 
never  receive  the  documents  in  such  a  situation  but  at  the  most  be 
permitted  to  examine  them  in  the  hands  of  the  issuer.  A  statutory 
limitation,  as  distinguished  from  one  expressed  in  the  indemnity  itself, 
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appears  unfair  to  overseas  customers,  and  would  probably  be  unaware 
of  the  terms  of  the  statute,  and  to  such  customers  ' '  midnight  deadline ' ' 
would  probably  be  meaningless. 

2,  Section  5-114.  Optional  provisions  (4)  and  (5)  should  be 
deleted.  The  issuing  bank,  in  selecting  an  agent  to  receive  the  docu- 
ments in  its  behalf,  ought  to  accept  the  risk  of  proper  performance  by 
that  agent  and,  in  the  case  of  improper  performance,  assert  its  claim 
against  the  agent — in  any  event,  not  against  the  beneficiary. 

3.  Section  5-116 (b)  and  (c).  It  appears  that  in  the  1952  text  of 
Article  5,  Section  116,  dealing  with  transfer  and  assignments,  not  only 
the  issuer  but  "any  confirming  bank"  was  mentioned;  however,  also 
a  confirming  bank  is  affected  by  assignments.  It  would  therefore  im- 
prove the  situation  if  after  issuer  in  (b)  and  (c)  "confirming  bank" 
was  inserted. 

The  changes  suggested  under  1  and  2  were  incorporated  in  the  text 
adopted  in  Massachusetts. 

October,  1960 

RECOMMENDATIONS  FOR  CHANGES  IN  ARTICLE  6 
OF  THE  UNIFORM  COMMERCIAL  CODE 

The  Committee  recommends  that  the  following  changes  be  made  in 
this  Article  before  it  is  enacted  in  California.  Uniformity  on  this  sub- 
ject is  perhaps  less  important  than  uniformity  in  any  other  field 
covered  by  the  Code,  and  your  Committee  believes  that  these  changes 
could  be  made  without  seriously  affecting  the  policy  of  uniformity. 

Section  6-102.  The  Code  Draft  defines  a  bulk  sale  as  a  transfer 
in  bulk  and  not  in  the  ordinary  course  of  the  transferor 's  business  of  a 
major  part  of  the  materials,  supplies,  merchandise,  or  other  inventory, 
and  then  provides  that  the  Article  applies  to  those  whose  principal 
business  is  the  sale  of  merchandise  from  stock,  including  those  who 
manufacture  what  they  sell.  It  further  provides  that  a  transfer  of 
equipment  is  not  covered  unless  made  "in  connection"  with  a  bulk 
transfer  of  inventory. 

Your  Committee  feels  that  the  definition  found  in  Section  3440.1, 
under  which  the  Bulk  Sales  Law  is  applicable  to  the  transfer  of  a 
substantial  part  of  the  merchandise  or  other  inventory  of  a  wholesale 
or  retail  merchant,  is  more  satisfactory  than  the  definition  found  in 
the  Code,  and  believes  that  a  reference  to  those  who  manufacture  what 
they  sell  is  only  going  to  cause  confusion.  Your  Committee  also  be- 
lieves the  Act  should  apply,  as  does  Section  3440.1,  to  a  sale  of  a 
substantial  part  of  fixtures  and  equipment  even  though  not  made  in 
connection  with  the  sale  of  inventory.  Your  Committee  also  feels  that 
the  Act  should  continue  to  cover  the  transfer  of  the  fixtures  or  equip- 
ment of  a  baker  or  cafe  or  restaurant  owner  and  of  garages  and 
cleaners  and  dyers,  as  does  Section  3440.1.  Your  Committee  would  rec- 
ommend, therefore,  that  Section  6-102  be  changed  to  read  as  follows : 

"6-102.     Bulk  Transfers  Subject  To  This  Chapter. 
(1)   A  "bulk  transfer"  is  any  transfer  in  bulk  and  not  in  the 
ordinary  course  of  the  transferor's  business  of  a  substantial  part 
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of  the  merchandise  or  otlier  inventory  or  of  the  fixtures  or  equip- 
ment of  a  wholesale  or  retail  merchant  or  of  the  fixtures  or  equip- 
ment of  a  baker,  cafe  or  restaurant  owner,  garage  owner,  cleaner 
and  dyer. 

"(2)  Except  as  limited  by  Section  6-103,  all  bulk  transfers  as 
above  defined  of  goods  or  property  located  within  this  State  are 
subject  to  this  Chapter." 

Section  6-103.  This  section  exempts  from  the  Act  transfers  to 
a  person  maintaining  a  known  plaee  of  business  in  this  State  who  be- 
comes bound  to  pay  the  debts  of  the  transferor  in  full  and  gives  public 
notice  of  that  fact  and  who  is  solvent  after  becoming  so  bound,  and 
contains  a  similar  exception  relative  to  a  transfer  to  a  new  business 
enterprise  organized  to  take  over  and  continue  the  business. 

Your  Committee  feels  that  these  exceptions  are  sound,  but  that  the 
manner  of  giving  public  notice  of  the  assumption  of  the  debts  should  be 
specified. 

Your  Committee  would  recommend,  therefore,  that  subparagraphs 
(6)  and  (7)  of  this  section  be  amended,  respectively,  to  read  as  follows: 

"  (6)  Transfers  to  a  person  maintaining  a  known  place  of  busi- 
ness in  this  State  who  becomes  bound  to  pay  the  debts  of  the  trans- 
feror in  full,  if  notice  of  the  transaction  and  the  assumption  of  the 
debts  is  given  by  the  transferee  by  recording  a  notice  thereof  signed 
and  acknowledged  by  him  in  the  Office  of  the  County  Recorder  of 
the  county  or  counties  in  which  the  goods  or  property  are  located 
and  if  the  transferee  is  solvent  after  becoming  so  bound ; 

"(7)  A  transfer  to  a  new  business  enterprise  organized  to  take 
over  and  continue  the  business  if  the  new  enterprise  assumes  the 
debts  of  the  transferor  and  if  notice  of  the  transaction  and  of  the 
assumption  of  the  debts  is  given  by  recording  in  the  Office  of  the 
County  Recorder  of  the  county  or  counties  in  which  the  goods  or 
property  are  located  a  notice  thereof  signed  and  acknowledged  by 
the  transferee,  and  if  the  transferor  receives  nothing  from  the 
transaction  except  an  interest  in  the  new  enterprise  junior  to  the 
claims  of  creditors;" 

Under  Section  3440.1,  transfers  of  wines  or  brandies  in  wineries,  etc. 
are  excepted  from  the  operation  of  Section  3440.1,  as  are  also  transfers 
of  goods  in  a  warehouse  wliere  a  warehouse  receipt  has  been  issued. 

Your  Committee  believes  that  these  exceptions  should  be  retained  and 
therefore  recommends  that  there  be  added  to  Section  6-103  two  addi- 
tional subparagraphs  to  read  as  follows : 

"(9)  Transfers  of  wines  or  brandies  in  wineries,  distilleries  or 
wine  cellars  of  the  makers  or  owners  of  the  wines  or  brandies,  or 
other  persons  having  po.ssession,  care  or  control  of  tlio  winos  or 
brandies,  and  the  pipes,  casks,  and  tanks  in  which  wines  or  bran- 
dies are  contained,  if  the  sale,  transfer  or  assignment  is  made  in 
writing  and  executed  and  acknowledged  in  the  same  form  as  pro- 
vided for  chattel  mortgages  and  if  the  sales,  transfers  or  assign- 
ments are  recorded  in  the  Office  of  the  County  Recorder  of  the 
county  or  counties  in  wliicli  the  wines,  brandies,  pipes,  casks  and 
tanks  are  situated ; 
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"  (10)  Transfers  of  goods  stored  in  a  warehouse  where  a  ware- 
house receipt  has  been  issued  therefor  by  a  warehouseman  as  de- 
fined in  Article  VII  of  this  Code." 

Section  6-104.  Your  Committee  recommends  that  the  provision 
for  filing  a  list  of  creditors  in  a  public  office  be  eliminated. 

Section  6-105.  Your  Committee  recommends  no  change  in  this 
section. 

Section  6-106.  In  the  draft  of  the  Code  the  inclusion  of  this 
section  is  made  optional,  and  your  Committee  recommends  that  it  be 
not  included.  This  will  require  renumbering  the  latter  sections  and 
revising  the  cross-references. 

Section  6-107.  Your  Committee  feels  that  this  section  is  unsatis- 
factory in  a  number  of  respects  and  concurs  with  the  views  expressed 
by  the  former  subcommittee  which  studied  this  Article.  In  commenting 
on  this  section,  the  former  committee  said : 

"The  more  we  have  attempted  to  apply  the  provisions  of  this 
section  to  particular  types  of  transactions  the  more  confused  we 
have  become.  Apparently  the  provisions  of  subparagraph  1  only 
need  be  followed  'if  the  debts  of  the  transferor  are  to  be  paid  in 
full  as  they  fall  due',  in  which  case  the  location  and  description  of 
the  property  need  not  be  given  nor  need  notice  be  given  of  where 
the  list  of  creditors  may  be  inspected.  TRis  is  a  sort  of  subjective 
test  and  apparently  if  the  transferee  thinks  that  the  transferor  is 
going  to  pay  his  debts  as  they  fall  due  the  notice  need  not  contain 
any  of  the  information  specified  in  subparagraph  2.  Language  ap- 
pearing in  subparagraph  2  makes  it  uncertain,  however,  whether 
this  is  what  is  meant  or  not.  "We  believe  the  section  as  it  reads  is 
virtually  unintelligible. 

''Transactions  of  the  kind  covered  by  this  chapter  fall  into  one 
of  three  classes:  (1)  Those  in  which  the  consideration  for  the 
transfer  is  to  be  applied  toward  the  payment  of  the  transferor's 
debts  either  through  an  escrow  or  otherwise,  (2)  those  in  which  the 
transferor  proposes  to  pay  his  debts  as  they  fall  due,  and  (3) 
those  in  which  the  transferee  assumes  the  transferor's  debts.  We 
recommend  that  the  section  be  rewritten  so  as  to  require  that  the 
same  essential  information  be  included  in  the  notice  in  each  type 
of  transaction  and  that  if  the  consideration  is  to  be  applied  toward 
the  payment  of  the  transferor 's  debts  the  notice  should  so  state  and 
give  the  place  where  creditors  should  file  their  claims,  and  that  if 
instead  the  transferor  is  going  to  pay  his  debts  as  they  fall  due 
the  notice  should  so  state  and  should  give  the  address  of  the  trans- 
feror to  which  creditors  should  send  their  bills,  and  that  if  the 
transferee  is  assuming  the  debts  of  the  transferor  the  notice  should 
so  state  and  give  the  address  to  which  creditors  should  send  their 
bills. 

"Subparagraph  3  of  Section  6-107  requires  that  the  notice  be 
delivered  or  sent  by  registered  mail  to  all  creditors  shown  on  the 
list  furnished  by  the  transferor,  but  does  not  require  any  publica- 
tion or  recording  of  the  notice.  We  believe  that  the  notice  should 
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at  least  be  recorded  so  as  to  insure  some  form  of  notice  to  creditors 
whose  names  may  be  omitted,  either  by  design  or  otherwise,  from 
the  list  furnished  by  the  transferor." 

We  recommend,  therefore,  that  this  section  be  re-written  to  read  as 
follows : 

"6-107.  The  Notice.  (1)  The  notice  to  creditors  (Section 
6-105)  shall  state: 

"(a)  That  a  bulk  transfer  is  about  to  be  made  and  a  general 
description  of  the  merchandise  or  property  to  be  transferred  and 
the  time  and  place  where  the  consideration  is  to  be  paid. 

"(b)  The  names  and  business  addresses  of  the  transferor  and 
transferee  and  all  other  business  names  and  addresses  used  by  the 
transferor  within  three  years  last  past  so  far  as  known  to  the 
transferee. 

"(c)  The  address  where  the  schedule  of  property  and  list  of 
creditors  may  be  inspected. 

"(d)  Whether  or  not  the  consideration  for  the  transfer  is  to  be 
applied  toward  the  payment  of  the  transferor's  debts  and  if  so, 
the  place  where  creditors  of  the  transferor  are  to  file  their  claims. 

"(2)  If  in  lieu  of  applying  the  consideration  to  the  payment 
of  the  transferor's  debts,  the  transferor  proposes  to  pay  his  debts 
in  full  as  they  fall  due,  the  notice  shall  so  state  and  shall  give  the 
address  to  which  creditors  shall  send  their  bills. 

"(3)  If  the  transferee  proposes  to  pay  the  debts  of  the  trans- 
feror as  set  forth  in  the  list  of  creditors  in  full  as  they  fall  due, 
the  notice  shall  so  state  and  shall  be  signed  by  the  transferee 
and  shall  give  the  address  to  which  creditors  shall  send  their  bills. 

"(4)  The  notice  in  any  case  shall  be  delivered  personally  or 
sent  by  certified  or  registered  mail  to  all  persons  shown  on  the 
list  of  creditors  furnished  bj'  the  transferor  and  to  all  other 
persons  who  are  known  to  the  transferee  to  hold  or  assert  claims 
against  the  transferor,  and  the  notice  shall  be  recorded  in  the 
office  of  the  County  Recorder  of  the  county  or  counties  in  which 
the  merchandise  or  property  is  located." 

Section  6-108.  Your  Committee  recommends  that  Section  (3)(b) 
be  amended  so  as  to  permit  the  giving  of  notice  by  certified  or  reg- 
istered mail,  and  also  that  there  be  added  to  this  subsection  a  require- 
ment that  in  addition  to  the  mailing  of  the  notice,  the  notice  be  also 
recorded  in  the  office  of  the  County  Recorder  of  the  county  or  counties 
in  which  the  property  is  located  at  least  ten  daj'S  before  the  sale. 

Section  6-109.  In  the  Code  Draft  the  inclusion  of  subsection  (2) 
in  this  s('clio7i  is  made  optional,  and  your  Committee  recommends  that 
it  be  not  included. 

Section  6-110.     Your  Committee   recommends   no   change   in  this 

section. 

Section  6-111.  Your  Committee  recommends  no  change  in  this 
section,  but  does  suggest  that  consideration  should  be  given  to  the 
advisability  of  spelling  ont  just  what  is  meant  by  "no  actitni  under  this 
Article",  and  what  is  included  witiiin  the  term  "levy".  For  example, 


THE  UNIFORM   COMMERCIAL  CODE  413 

does  "levy"  include  a  writ  of  attachment  and  the  appointment  of  a 
receiver  as  suggested  in  the  Comments,  or  does  it  refer  merely  to  the 
levy  of  execution  following  a  judgment? 
October,  1960. 

RECOMMENDATIONS  FOR  CHANGES  IN  ARTICLE  7 
OF  THE  UNIFORM  COMMERCIAL  CODE 

7-104.  This  section  appears  to  be  subject  to  the  same  objection 
that  was  made  by  the  previous  committee.  The  requirement  of  existing 
law  that  a  non-negotiable  warehouse  receipt,  bill  of  lading  or  other 
document  of  title  must  have  clearly  marked  upon  it  "non-negotiable" 
is  clearly  a  desirable  one  so  that  persons  handling  a  document  can  tell 
at  a  glance  its  character.  There  appears  to  be  no  explanation  of  why 
this  requirement  has  been  omited  from  the  Code.  The  practice  of 
marking  non-negotiable  bills  and  receipts  as  "non-negotiable"  is  so 
well  established  and  so  extensively  relied  upon  that  it  is  believed  that 
the  failure  to  do  so  is  bound  to  lead  to  a  great  deal  of  unnecessary 
confusion  and  loss. 

7-204.  The  previous  section  contained  a  somewhat  ambiguous 
provision  about  the  responsibility  of  a  warehouseman  under  other 
statutory  provisions.  The  present  text  provides  in  subdivision  4  for 
the  insertion  in  each  state  where  the  Code  is  adopted  of  a  reference 
to  other  statutes  which  would  impose  a  higher  responsibility  on  the 
warehouseman  than  is  provided  by  the  official  text.  It  seems  to  the 
committee  that  the  proponents  of  the  Code  should  specify  the  provi- 
sions of  California  law,  if  any,  which  would  be  applicable  to  this 
section. 

7-207.  The  present  uniform  law  provides  that  where  there  is  a 
shortage  of  fungible  goods  they  shall  be  shared  between  the  depositors 
of  goods.  The  proposed  law  provides  that  the  goods  shall  be  divided 
between  the  receipt  holders.  Probably  from  the  standpoint  of  a  bank 
lending  on  warehouse  receipts  the  new  statute  would  afford  greater 
protection  to  the  bank,  but  it  could  work  both  ways.  If  the  bank  had 
loaned  on  receipts  issued  for  goods,  its  participation  would  be  cut  down. 
If  the  bank  acquired  receipts  that  represented  an  over-issue,  it  would 
nevertheless  participate  in  the  goods. 

7-209.  It  is  believed  that  the  first  two  subdivisions  of  this  section 
are  disadvantageous  to  banks  in  that  the  value  of  the  bank's  collateral 
could  be  affected  by  the  proposed  statute.  Subdivision  1  permits  a 
warehouseman  to  have  a  lien  on  goods  for  charges  and  expenses  in  re- 
lation to  goods  other  than  those  described  in  the  receipt.  Subdivision  2 
provides  that  a  warehouseman  may  have  a  security  interest  in  the  goods 
described  in  a  receipt  for  charges  other  than  those  specified  in  sub- 
division 1  "such  as  for  money  advanced  and  interest". 

"While  it  is  true  that  the  rights  of  the  warehouseman  to  these  addi- 
tional charges  against  particular  goods  must  be  specified  in  the  receipt, 
it  is  quite  possible  that  in  volume  transactions  employees  would  not  be 
aware  of  a  variation  in  language  in  the  receipts  giving  greater  rights 
to  the  warehouseman  than  would  normally  be  contemplated. 
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If  a  -warehouseman  desires  to  lend  money  on  the  security  of  goods 
in  the  warehouse,  he  should  be  required  to  comply  with  the  provisions 
of  Article  9  of  the  Uniform  Commercial  Code  or  other  statutory  re- 
quirements for  lending  on  the  security  of  personal  property.  It  does 
not  appear  to  be  equitable  to  other  lenders  to  give  the  warehouseman 
a  statutory  lien  in  the  nature  of  a  lien  for  warehouse  charges  in  addi- 
tion to  a  lien  that  could  be  obtained  by  complying  with  the  provisions 
of  law  applicable  to  other  lenders. 

7-210.  The  term  "commercially  reasonable"  introduces  a  new  term 
in  the  law  and  is  bound  to  encourage  litigation. 

This  section  is  also  objectionable  in  permitting  the  warehouseman 
to  buy  at  any  public  sale  pursuant  to  this  section.  Under  existing  law 
the  purchase  of  goods  by  a  warehouseman  is  a  conversion.  (See  cases 
cited  under  Section  33,  Uniform  Warehouse  Receipts  Act.)  This  is  so 
because  the  opportunity  for  fraudulent  sales  is  apparent.  It  is  not  ap- 
parent, as  stated  in  the  comments,  how  permitting  warehousemen  to 
purchase  would  secure  more  bidding  or  better  prices.  It  is  believed 
that  this  provision  would  be  to  the  disadvantage  of  banks. 

7-308.  (a)  The  term  "commercially  reasonable"  is  objectionable 
for  the  reasons  previously  stated  with  respect  to  Section  7-210. 

(b)  A  carrier  should  not  be  permitted  to  purchase  at  a  public  sale 
for  the  reavsons  stated  with  respect  to  a  warehouseman.  (Section  7-210.) 

7-402.  This  section  is  not  clear.  Paragraph  3  of  the  comments 
indicates  that  there  may  be  situations  where  more  than  one  document 
of  title  is  outstanding  for  the  same  goods.  Further,  the  section  appears 
in  conflict  with  Section  7-502  because  delivery  orders  are  not  included 
in  the  exceptions  set  forth  in  the  section. 

7-404.  This  section  introduces  the  expression  "reasonable  com- 
mercial standards"  which  is  subject  to  the  same  objection  as  the  term 
' '  commercially  reasonable ' '. 

7-501.  This  section  is  still  subject  to  the  objections  previously 
raised.  The  clause  "unless  it  is  established  that  the  negotiation  is  not 
in  the  regular  course  of  business  or  financing"  might  well  cause  banks 
and  others  to  hesitate  to  engage  in  transactions  on  the  basis  of  bills  of 
lading  or  warehouse  receipts  whenever  the  transaction  is  somewhat  out 
of  the  ordinary.  Furthermore,  it  would  appear  that  if  a  bank  accepts 
a  document  in  payment  of  a  money  obligation  or  purchases  it  at  a 
pledgee's  .sale,  it  should  have  the  rights  of  a  holder  in  due  course  if 
the  other  factors  are  present. 

As  pointed  out  in  the  previous  comments,  this  section  might  possibly 
be  interpreted  to  mean  that  if  a  bank  retiuired  additional  collateral  iii 
the  form  of  additional  warehouse  receipts,  it  might  not  have  taken  the 
receipts  for  the  additional  goods  "in  the  regular  course  of  business  or 
financing"  and  would  therefore  not  be  a  holder  in  good  faith. 

7-502.  This  section  provides  for  the  negotiability  of  delivery 
orders,  which  are  defined  in  Section  102(D).  This  provision  appears 
to  be  unsound  and  objectionable  and  does  not  appear  to  be  necessary. 
Historically  a  delivery  order  has  never  been  considered  a  document  of 


THE  UNIFORM   COMMERCIAL   CODE  415 

title,  and  even  though  the  statute  states  that  the  bailee's  obligation 
accrues  only  upon  acceptance,  the  fact  that  the  delivery  order  is  a 
document  of  title  is  bound  to  lead  to  great  confusion  and  loss  to  financ- 
ing institutions.  This  is  by  far  the  most  important  objection  to  the 
proposed  legislation. 

7-503.  The  Uniform  Warehouse  Receipts  Act  and  the  Uniform 
Bills  of  Lading  Act  now  provide  that  one  to  whom  a  bill  of  lading  or 
warehouse  receipt  is  negotiated  acquires  such  title  to  the  goods  as  the 
person  negotiating  the  document  had  the  ability  to  convey  to  a  pur- 
chaser in  good  faith  for  value  and  such  title  as  the  consignor  or  con- 
signee or  the  depositor  to  whom  the  goods  would  be  delivered  under  a 
warehouse  receipt  had  the  ability  to  convey  to  a  purchaser  in  good 
faith  for  value.  (Section  41,  Uniform  Warehouse  Receipts  Act;  Sec- 
tion 42,  Uniform  Bills  of  Lading  Act) . 

Section  7-503  attempts  to  state  this  rule  of  law  negatively,  that  is, 
that  a  document  of  title  confers  no  rights  in  goods  against  a  person 
who  before  the  issuance  of  the  document  had  a  legal  interest  or  a  per- 
fected security  interest  in  them  "and  who  neither  (a)  delivered  or 
entrusted  them  or  any  document  of  title  covering  them  to  the  bailor  or 
his  nominee  with  actual  or  apparent  authority  to  ship,  store  or  sell  or 
with  power  to  obtain  delivery  under  this  Article  (Section  7-403)  or 
with  power  of  disposition  under  this  Act  (Sections  2-403  and  9-307) 
or  other  statute  or  rule  of  law;  nor  (b)  acquiesced  in  the  procurement 
by  the  bailor  or  his  nominee  of  any  document  Of  title. ' ' 

While  the  comments  state  that  subdivision  (a)  narrows  the  occa- 
sions for  defeating  the  document-holder's  title,  it  may  be  doubted 
whether  this  is  the  case.  Subdivision  (b)  provides  that  the  interest 
of  the  owner  may  be  defeated  if  he  has  acquiesced  in  the  procurement 
by  the  bailor  or  the  nominee  of  any  document  of  title.  It  is  difficult  to 
see  how  this  clause  may  be  interpreted  by  the  Courts.  The  word  "ac- 
quiesce" means  to  accept  or  comply  tacitly  or  passively  without  imply- 
ing consent  or  agreement.  The  comments  state,  however,  that  "knowl- 
edge of  the  likelihood  of  storage  or  shipment  with  no  objection  or 
effort  to  control  it"  is  sufficient  to  defeat  the  rights  of  the  owner.  It  is 
difficult  to  see  how  "knowledge  of  the  likelihood  of  storage  or  ship- 
ment" can  be  the  equivalent  of  "acquiesce",  but  if  the  comments  of 
the  authors  of  the  Code  are  available  for  use  in  the  interpretation  of 
the  statute  by  the  Courts,  then  it  would  appear  that  the  interests  of  a 
bank  as  a  mortgagee  or  pledgee  are  not  as  well  protected  as  they  are 
under  the  present  statutes.  It  is  believed  that  the  language  of  the  pres- 
ent acts  as  construed  by  the  Courts  is  preferable  to  that  proposed  in 
this  section. 

7-508.  This  section  is  not  an  adequate  substitute  for  the  provi- 
sions of  Section  46  of  the  Uniform  Warehouse  Receipts  Act  and  ap- 
parently is  not  intended  to  be  as  the  index  to  the  Uniform  Commercial 
Code  indicates  that  there  is  no  provision  in  the  Code  to  meet  the  provi- 
sions of  Section  46  of  the  present  Uniform  Warehouse  Receipts  Act. 

Section  46  provides 

"No  warranty  Implied  From  Accepting  Payment  of  a  Deht. — 
A  mortgagee,  pledgee  or  holder  for  security  of  a  receipt  who  in 
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good  faith  demands  or  receives  payment  of  the  debt  for  which 
such  receipt  is  security,  whether  from  a  party  to  a  draft  drawn 
for  such  debt  or  from  any  other  person,  shall  not  bj'  so  doing  be 
deemed  to  represent  or  to  warrant  the  genuineness  of  such  receipt 
or  the  quantity  or  quality  of  the  goods  therein  described." 

The  proposed  section  does  not  go  far  enough  because  it  does  not 
afford  protection  to  a  bank  which  may  have  received  a  receipt  or  bill 
as  security  and  releases  it  when  the  debt  is  paid.  Under  such  circum- 
stances the  bank's  release  should  not  be  required  to  contain  a  warranty 
of  the  genuineness  of  the  document  or  any  other  warranty  with  respect 
to  it.  This  is  a  serious  impairment  of  a  bank's  right  under  the  existing 
statutes. 

The  criminal  provisions  in  the  Uniform  Warehouse  Receipts  Act  are 
embodied  in  Sections  1858.80  to  1858.93  of  the  Civil  Code  and  have  not 
been  embodied  in  the  Uniform  Commercial  Code.  The  same  is  true  with 
respect  to  the  penal  provisions  of  the  Civil  Code  under  the  Uniform 
Bills  of  Lading  Act.  Civil  Code  Sections  2131  to  2131(f).  Apparently 
the  authors  of  the  Code  have  not  included  criminal  provisions  which 
are  contained  in  any  of  the  statutorA^  provisions  which  are  being  re- 
placed by  the  Code. 

It  is  the  belief  of  your  committee  that  the  criminal  penalties  em- 
bodied in  existing  statutes  have  contributed  materially  to  the  high 
degree  of  confidence  which  banks  have  been  able  to  place  in  warehouse 
receipts  and  other  documents  of  title.  If  the  Code  is  enacted,  provision 
should  be  made  for  retaining  or  reenacting  the  criminal  penalty  pro- 
visions of  these  statutes. 

October  21,  1960 

RECOMMENDATIONS  FOR  CHANGES  IN  ARTICLE  8 
OF  THE  UNIFORM  COMMERCIAL  CODE 

In  Section  8-102(3),  following  the  word  "takes",  insert  "the 
security ' '. 

In  Section  8-104(2)  "overissue"  is  defined  as  meaning  "the  issue  of 
securities  in  excess  of  the  amount  which  the  issuer  has  corporate  power 
to  issue".  Inasmuch  as  the  Article  covers  securities  issued  by  indi- 
viduals, partnerships,  etc.,  this  definition  does  not  seem  adequate. 

In  Section  8-105  we  recommend  the  elimination  of  subsection  (1) 
or,  at  least,  that  it  be  re-worded.  Negotiable  instruments  are  defined 
in  Section  3-104  and  are  covered  by  Article  3.  The  comments  following 
Section  105  stress  that  the  kind  of  instruments  defined  in  tliis  Article 
as  "securities"  are  governed  by  this  Article  and  not  by  Article  3. 
The  inclusion  of  subsection  (1),  unless  re-worded,  can  only  cause 
confusion. 

In  Section  8-207(1)  there  should  be  inserted  following  the  word 
"trustee"  the  words  ",  transfer  agent  or  registrar"  and  perhaps 
also  the  words  "fiscal  agent  and  paying  agent". 
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In  Section  8-208  the  words  "fiscal  agent"  should  be  included  in  the 
title  of  the  section  and  should  be  inserted  following  the  words  ' '  transfer 
agent". 

In  Section  8-302  it  is  suggested  that  there  be  inserted  following 
the  word  "security"  the  words  "in  proper  form  and  one  which  is". 

Your  committee  believes  that  Section  8-310  needs  to  be  clarified. 
Its  meaning  is  not  clear. 

Section  8-311.  Your  committee  suggests  that  there  be  added  to 
subparagraph  (a)  the  following: 

"or  who  has  been  duly  registered  as  the  new  owner  thereof  upon 
the  original  security  itself". 

Section  8-312.  This  section  draws  a  distinction  between  guar- 
anteeing an  endorsement  and  is  intended  to  spell  out  the  effect  of  a 
guarantee  of  a  signature.  We  think  the  section  needs  to  be  more  specific. 
For  example,  apparently  one  guaranteeing  the  signature  of  a  fiduciary 
warrants  that  the  signer  is  in  fact  the  fiduciary  he  purports  to  be,  but 
if  so  this  should  be  stated  much  more  clearly.  We  suggest  consideration 
be  given  to  the  re-draft  of  this  section  proposed  by  your  previous  sub- 
committee. 

Section  8-402.  Your  committee  recommends  that  subsection  (4) 
be  eliminated  entirely.  This  would  also  require  the  elimination  of  8-403 
(l)(b)  or  its  revision. 

If  the  guarantee  of  the  signature  of  a  fiduciary  is  a  guarantee  that 
the  signer  is  in  fact  the  fiduciary,  as  seems  to  be  the  case  under  Section 
8-312  coupled  with  Section  8-308,  then  paragraph  (c)  of  subparagraph 
(1)  is  perhaps  unnecessary  or,  at  any  rate,  its  inclusion  raises  further 
question  as  to  just  what  is  covered  by  a  guarantee  of  the  signature. 

In  Section  8-406  it  is  suggested  that  the  words  "fiscal  agent"  be 
added  to  the  title. 

July  14,  1960. 

RECOMMENDATIONS  FOR  CHANGES  IN  ARTICLE  9 
OF  THE  UNIFORM  COMMERCIAL  CODE 

1.  Section  9-102(1).     Fixtures. 

We  recommend  striking  the  words  "or  fixtures"  in  subparagraph 
(a),  adding  the  words  "  ;  and  also"  at  the  end  of  subparagraph  (b), 
and  adding  as  a  new  subparagraph  (c)  : 

"(c)  to  any  transaction  which  is  intended  to  create  a  security 
interest  in  goods  which  are  or  later  become  fixtures,  but  as  against 
third  persons  dealing  with  the  real  property  the  rights  and  duties 
of  the  parties  are  subject  to  and  governed  by  the  laws  of  this 
State  relating  to  real  property  and  fixtures." 

The  law  of  fixtures  is  in  a  confused  state  in  California.  To  superim- 
pose additional  rules  on  the  existing  law  would  only  add  to  the  con- 
fusion. We  feel  that  an  exhaustive  independent  study  should  be  made 

14— L.-3023 


418  SENATE  FACT  FINDING  COMMITTEE  ON  JUDICIARY 

of  the  whole  subject  of  fixtures  before  adopting  any  additional  legis- 
lation concerning  fixtures  and  in  the  meantime  the  status  quo  should 
be  maintained. 

2.  Section  9-102(2).     Clarifying  Amendment. 

Substitute  "deed  of  trust  of  personal  property"  for  "trust  deed". 
Insert  "inventory  lien"  after  "factor's  lien".  The  term  "trust  deed" 
as  used  in  California  is  ordinarily  understood  to  mean  a  trust  deed 
on  real  property.  The  addition  of  the  term  "inventory  lien"  is  sug- 
gested to  make  it  clear  that  this  Act  would  take  the  place  of  the  Cali- 
fornia Inventory  Lien  Law. 

3.  Section  9-103(2).     Clarifying  Amendment. 

After  the  word  "leased"  in  the  first  sentence,  insert  "or  held  for 
lease".  Property  should  be  classified  as  inventory  if  it  is  held  for 
lease  by  a  merchant  even  though  it  has  not  yet  actualh'  been  leased. 

4.  Section  9-103(4).     Clarifying  Amendment. 

Insert  "or  ownership"  after  the  term  "certificate  of  title"  wherever 
it  appears.  The  certificate  used  in  California  is  generally  referred  to  as 
a  certificate  of  ownership  rather  than  a  certificate  of  title. 

5.  Section  9-104(1)  (c).     Statutory  Liens. 

This  paragraph  excludes,  in  general  terms,  statutorj^  liens  from 
Article  9.  We  think  that  the  exclusions  should  be  specific  by  reference 
to  Code  Sections,  as  well  as  general.  (See  Appendix  1.) 

6.  Section  9-104(1)  (g).     Transfer  of  Rights  in  Insurance  Policies. 
This  exclusion  should  be  narrowed  to  cover  onlj'  advances  made  by 

insurance  companies  against  their  own  policies.  Loans  made  by  others 
against  insurance  policies  should  be  treated  the  same  as  other  trans- 
actions involving  general  intangibles.  (See  Appendix  2.) 

7.  Section  9-104(1)  (j).     Clarifying  Amendment. 

Delete  "except  to  the  extent  that  provision  is  made  for  fixtures  in 
Section  9-313,"  to  conform  to  the  recommendation  in  item  1.  Change 
the  phrase  "interest  in  or  lien  on  real  estate"  to  "interest  in  or  deed 
or  trust  or  other  lien  on  real  estate". 

8.  Section  9-104(k).     Certain  General  Intangibles. 

"We  recommend  that  this  provision  be  deleted  for  the  reason  that  it 
would  narrow  the  definition  of  general  intangibles  contained  in  Section 
9-106.  We  feel  that  Article  9  should  cover  substantially  all  of  the  field 
of  secured  transactions  in  per.sonal  property  and  that  in  repealing  exist- 
ing statutory  law  there  is  a  danger  of  creating  a  hiatus  with  respect 
respect  to  certain  rights  and  remedies  relative  to  interests  excluded 
from  Article  9.  On  the  other  hand,  we  believe  that  filing  with  respect 
to  general  intangibles  siiould  not  be  required  as  experience  has  shown 
that  it  serves  no  real  purpose. 


THE  UNIFORM   COMMERCIAL   CODE  419 

9.  Section  9-105(1)  (f).     Standing  Timber. 

Delete  "(Section  9-313)",  as  this  section  is  deleted  under  item  47. 
At  the  end  of  this  paragraph  add  "and  standing  timber  which  is  to  be 
cut  and  removed  by  a  purchaser  thereof  under  a  conveyance  or  contract 
of  sale."  This  change  is  in  conformity  with  the  1959  amendments  to 
Civil  Code  Sections  1220  and  3440  and  is  necessary  to  permit  the  con- 
tinued financing  of  contracts  covering  standing  timber. 

10.  Section  9-105(1)  (j).     Definition  of  "New  Value". 

We  recommend  that  a  definition  of  "new  value"  be  added  for  the 
reason  that  "new  value"  is  an  important  term  used  in  several  places 
in  Article  9,  but  it  is  nowhere  defined.  The  comments  under  Section 
9-108  of  the  Official  Test  constitute  an  invitation  to  the  courts  to 
interpret  "new  value"  any  way  they  wish.   (See  Appendix  3.) 

11.  Section  9-105(1)  (k).     Definition  of  "Chief  Place  of  Business". 
This  also  is  an  important  term  which  should  be  defined  to  make  it 

clear  that  it  does  not  necessarily  mean  the  chief  place  of  business  as  set 
forth  in  a  corporation's  articles  of  incorporation.  (See  Appendix  4.) 

12.  Section  9-109(3).     Definition  of  "Livestock". 

To  remove  uncertainty,  add  before  the  last  sentence :  ' '  The  term 
'Livestock'  includes  cattle,  sheep,  horses,  pigs,  bees,  turkeys,  chickens, 
rabbits,  animals  raised  for  fur,  and  the  like." 

13.  Section  9-109(4).     Clarifying  Amendment. 

Change  the  clause  which  reads  "or  if  he  has  so  furnished  them"  to 
read  "or  if  he  has  leased  or  so  furnished  them". 

14.  Section  9-110.     Sufficiency  of  Description. 

This  section  of  the  Code  somewhat  begs  the  issue  by  saying  the  de- 
scription is  sufficient  if  it  identifies  "what  is  described."  Also,  it 
should  be  made  clear  that  after-acquired  property,  particularly  in  the 
case  of  inventory,  may  be  described  in  general  terms.  It  is  frequently 
impossible  to  describe  after-acquired  property  with  particularity.  (See 
Appendix  5.) 

15.  Amendments  to  Article  1. 

(a)  Section  1-201(15).     Definition  of  Documents. 

The  definition  of  documents  should  be  amended  so  as  to  include 
the  words  "gin  ticket"  and  "compress  receipt",  both  of  which 
documents  are  very  important  in  cotton  financing  and  marketing. 

(h)  Section  1-201(27).     Notice. 

The  extent  to  which  financial  institutions  in  California  have 
gone  in  establishing  branch  offices  increases  the  necessity  of 
determining  when  a  branch  office  has  received  notice.  It  is  rec- 
ommended that  this  be  clarified  by  an  addition  to  this  subsection 
as  shown  in  Appendix  6. 

16.  Section  9-203(2).     What  Constitutes  a  Security  Agreement. 

The  Code  as  it  now  reads  is  subject  to  the  interpretation  that  a  se- 
curity "agreement"  must  be  signed  by  both  parties  and  must  contain 
some   express  language  relative  to  the  "attaching"  of  the  security 
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interest.  It  is  suggested  that  a  new  subsection,  as  numbered  above,  be 
added  to  make  it  clear  that  a  simple  written  assignment,  if  given  as 
security,  constitutes  a  security  agreement.  (See  Appendix  7).  This  will 
require  re-numbering  present  subsection  (2),  to  (3). 

17.  Section  9-204(1).     When  Security  Interest  Attaches. 

In  order  to  eliminate  the  inference  in  the  Code  that  perhaps  a 
security  agreement  must  recite  in  so  many  words  that  the  "security 
interest  ataches",  and  in  order  to  make  it  safer  to  continue  the  use 
of  existing  forms,  we  recommend  that  the  following  sentence  be  sub- 
stituted for  the  first  sentence  of  the  Official  Text: 

"A  security  interest  cannot  attach  until  a  security  agreement  is 
made,  value  is  given,  and  the  debtor  has  rights  in  the  collateral". 

18.  Section  9-204(2)  (b).     Standing  Timber. 

In  order  to  conform  this  paragraph  with  our  recommendation  No.  9, 
strike  "in  standing  timber  until  it  is  cut." 

19.  Section  9-204(4)  (a).     Security  Interest  in  Crops  to  be  Grown. 

This  paragraph  makes  an  after-acquired  property  clause  ineffective 
as  to  crops  grown  more  than  one  year  after  the  security  agreement 
is  executed,  except  where  used  in  connection  with  a  real  estate  trans- 
action. Such  a  limitation  is  not  in  harmony  with  California  practice 
and  in  our  opinion  is  not  sound  policy. 

20.  Section  9-204(4)  (b).     Add-On  Clauses  re  Consumer  Goods. 

This  provision  should  be  deleted  as  it  is  not  only  in  conflict  with 
provisions  of  the  Unruh  Act  but  is  rendered  ineffective  thereby.  (Sec- 
tion 9-203(2). 

21.  Section  9-206(1).     Defenses  Against  Assignee. 

The  words  "or  decision"  should  be  stricken.  To  make  a  statute  sub- 
ject to  "any  decision"  to  the  contrary  will  only  create  confusion  and 
uncertainty  and  is  an  invitation  to  the  courts  to  ignore  the  statute. 

22.  Section  9-206(1).     Clarifying  Amendment. 

Insert  "or  lessee"  after  "buyer"  and  "or  lessor"  after  "seller." 

23.  Section  9-208.     Request  for  Statement  of  Account  or  List  of 
Collateral. 

We  believe  that  this  section  should  be  entireh'^  re-worded  to  make  it 
more  workable  and  compatible  with  practices  in  commercial  financing. 
The  suggested  redraft  does  not  materially  affect  the  rights  of  the 
debtor.  (See  Appendix  8.) 

24.  Section  9-301(1)  (b).     Unperfected  Security  Interest  vs. 
Lien  Creditor. 

We  believe  that  a  secured  party  should  have  a  resaonable  time  to 
perfect  his  security  interest  as  against  a  lien  creditor.  The  Official  Text 
gives  him  no  time  at  all  as  against  a  lien  creditor  witliout  knowledge 
of  the  security  interest.  Today,  if  a  chattel  mortgagee  records  within 
a  reasonable  time  he  is  protected  as  against  an  attaching  creditor. 
Also,  there  is  a  ^  day  relation  back  under  the  Assignment  of  Accounts 
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Receivable  statute  and  30  days  under  the  Trust  Receipt  'Act.  We  be- 
lieve that  at  least  10  days  should  be  given  under  Article  9.  We  there- 
fore recommend  substituting  the  following  for  this  paragraph : 

"(b)  A  person  who  becomes  a  lien  creditor  before  the  security 
interest  attaches,  and  of  a  person  who  becomes  a  lien  creditor 
after  it  attaches  and  before  it  is  perfected  unless  the  security 
interest  is  perfected  within  10  days  after  it  attaches.  If  a  security 
interest  is  perfected  within  10  days  after  it  attaches  it  has  priority 
over  the  rights  of  a  lien  creditor  who  becomes  such  after  it 
attaches. ' ' 

25.  Section  9-301(2).     Purchase  Money  Security  Interests. 

We  recommend  inserting  after  the  words  "transferee  in  bulk,"  the 
words  "or  other  buyer  not  in  ordinary  course  of  business."  In  our 
opinion  a  conditional  seller  should  be  protected  against  such  a  buyer 
as  well  as  against  a  transferee  in  bulk  and  a  lien  creditor. 

26.  Section  9-301(3).     Definition  of  "Lien  Creditor". 

We  recommend  striking  all  of  the  language  following  the  words  ' '  or 
the  like ' '  in  the  first  sentence.  An  assignee  for  the  benefit  of  creditors 
has  no  such  standing  today  and  we  see  no  justification  for  granting 
it  to  him.  The  other  changes  are  necessary  in  order  to  take  advantage 
of  any  favorable  change  in  the  Bankruptcy  Act. 

27.  Section  9-302(1)  (c).     Exceptions  as  to  Piling. 

This  provision  makes  it  unnecessary  to  file  in  connection  with  a 
purchase  money  security  interest  in  farm  equipment  having  a  pur- 
chase price  not  in  excess  of  $2,500.  We  recommend  that  it  (together 
with  the  exception  as  to  fixtures)  be  deleted  as  it  is  unrealistic  and  im- 
practical to  make  such  a  distinction  and,  for  that  matter,  to  distinguish 
between  farm  equipment  and  other  equipment. 

28.  Section  9-302(1)  (d).     Filing  re  Consumer  Goods. 

Delete  "but  filing  is  required  for  a  fixture  under  Section  9-313"  to 
conform  to  the  recommendation  in  item  1.  The  last  part  of  this  para- 
graph should  be  redrafted  to  harmonize  it  with  the  system  of  licensing 
motor  vehicles  in  California.  We  understand  that  this  will  be  done 
by  the  California  Commissioners  on  Uniform  State  Laws. 

29.  Section  9-302(1)  (e).     Filing  re  Certain  Accounts  and 
Contract  Rights. 

This  provision  excludes  from  the  filing  requirements  assignments  of 
accounts  or  contract  rights  not  constituting  "a  signficant  part  of  the 
outstanding  accounts  or  contract  rights."  Apart  from  the  absence  of  a 
test  for  determining  what  is  a  significant  part,  we  think  the  provision 
is  unrealistic  and  impractical  and  should  be  deleted. 

30.  Section  9-302(1)  (e).     Provision  Excepting  Generallntangibles 
From  Filing  Requirements. 

Whereas  the  Official  Text  would  require  filing  on  general  intangibles, 
we  do  not  believe  experience  shows  it  to  be  either  necessary  or  desirable. 
We  would  therefore  insert  a  new  subparagraph  in  Section  9-302(1) 
reading  "a  security  interest  in  a  general  intangible;".  If  our  recom- 
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mendatiou  in  item  29  is  followed,  this  snbparagfraph  could  be  lettered 
"e",  otherwise  some  other  appropriate  letter. 

31.  Section  9-302(1)  (g).     Federal  Assignment  of  Claims  Act. 

The  Official  Text  appears  to  require  filinp,-  of  assignments  of  claims 
against  the  United  States  governed  by  the  Assignment  Claims  Act. 
Such  assignments  are  not  now  tiled  under  the  California  Assignment 
of  Accounts  Receivable  Act  and  we  know  of  no  difficulties  that  have 
arisen  because  of  the  exemption.  We  believe  such  assignments  should  be 
controlled  exclusively  by  federal  law.  We  therefore  recommend  the  ad- 
dition of  a  new  paragraph  reading : 

"(g)   an  assignment  of  a  claim  against  the  United  States  gov- 
erned by  the  Assignment  of  Claims  Act." 

32.  Section  9-302(3)  (b).     Filing  re  Motor  Vehicles. 

Neither  of  the  alternative  provisions  shown  in  the  Official  Text  is 
satisfactory  for  California.  The  comment  made  in  item  28  above  is 
also  applicable  here. 

33.  Section  9-303(3)  and  Section  9-303(4).     Additional  Subsections 
re  Perfection. 

Questions  have  been  raised  frequently  as  to  the  effect  of  a  change 
in  the  use  to  which  property  is  put  after  a  security  interest  attaches, 
particularly  when  goods  bought  as  consumer  goods  are  used  for  busi- 
ness purposes.  See  Appendix  9  for  suggested  new  subsections  which 
are  designed  to  minimize  this  problem. 

34.  Section  9-306(4)  (b).     Eights  in  Proceeds. 

Inasmuch  as  the  Code  does  not  cover  the  rights  of  a  secured  party 
in  proceeds  deposited  in  a  separate  bank  account  and  not  commingled, 
we  recommend  that  this  subparagraph  be  amended  as  shown  in  Ap- 
pendix 10. 

35.  Section  9-306(4)  (d).     Eights  in  Proceeds. 

The  amendment  recommended  in  Appendix  11  is  to  conform  this 
paragraph  to  the  change  recommended  in  item  34  above. 

36.  Section  9-307(2).     Resale  of  Consumer  Goods. 

We  question  the  soundness  of  this  provision  which  permits  a  buyer 
of  consumer  goods  to  take  free  of  an  unfiled  security  interest  therein 
if  he  buys  without  knowledge  and  only  for  his  own  family  purposes. 
We  would  delete  the  entire  subsection  but  if  the  part  dealing  with 
consumer  goods  is  retained,  the  language  referring  to  farm  equipment 
having  an  original  purchase  price  not  in  excess  of  $2,500  should  never- 
theless be  deleted.  (See  our  recommendation  under  item  27.) 

37.  Section  9-308.     Purchase  of  Chattel  Paper  and  Non-Negotiable 
Instruments. 

We  recommend  the  addition  of  the  following  seiilence  at  (he  end  of 
this  section,  for  obvious  reasons: 

"Notliing  in  this  section  shall  be  deemed  to  excuse  accounting 
to  the  earlier  secured  party  by  the  seller  or  transferor  of  the 
chattel  paper  or  non-negotiable  instrument." 
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38.  Section  9-311.     Alienability  of  Debtor's  Rights. 

We  recommend  that  this  section  be  deleted  inasmuch  as  the  part  per- 
mitting attachment  of  a  debtor's  interest  is  adequately  covered  by 
Section  689(a)  C.C.P.  and  the  provision  giving  a  debtor  the  absolute 
right  to  sell  encumbered  property  notwithstanding  an  agreement  to 
the  contrary  is  in  our  opinion  ill  advised. 

39.  Section  9-311(1).     Priorities  re  Future  Advances. 

It  is  recommended  that  there  be  inserted  here  as  a  new  subsection 
9-.311(l)  a  provision  comparable  to  Section  2975  of  the  Civil  Code 
which  permits  an  earlier  secured  party  to  make  advances  within  the 
limits  of  a  maximum  loan  clause  without  reference  to  junior  encum- 
brancers. Section  2975  has  served  a  worthwhile  purpose  and  has  worked 
well  in  practice.  (See  Appendix  12.) 

40.  Section  9-311(2).     Rights  of  Surety. 

Insertion  of  a  new  subsection  9-311(2)  as  shown  in  Appendix  13  is 
recommended  in  order  to  clarify  the  priorities  as  between  a  surety  and 
a  later  secured  party  who  gives  new  value  to  enable  the  debtor  to  per- 
form the  obligation  for  which  the  surety  is  liable.  This  provision  was. 
found  in  earlier  Official  Drafts  of  the  Code  but  for  some  reason  was 
omitted  from  the  1958  Official  Text. 

41.  Section  9-312(1).     Conforming  Amendment. 

Delete  "Section  9-313  on  security  interests  in  fixtures  as  against  in- 
terests in  real  estate;"  in  conformity  with  the  recommendation  in 
item  1. 

42.  Section  9-312(2).     Security  Interests  in  Crops. 

We  recommend  that  this  subsection  be  deleted  for  we  do  not  believe 
that  experience  shows  that  it  is  either  necessary  or  desirable  to  in- 
troduce a  rule  in  California  which  would  give  a  lender  financing  the 
production  of  current  crops  priority  over  an  earlier  perfected  security 
interest.  Furthermore,  the  six  months  provision  seems  to  be  highly 
impractical  as  applied  to  many  California  crops,  e.g.,  when  do  arti- 
chokes, asparagus,  citrus  or  walnuts  become  "growing  crops"?  This 
problem  is  usually  readily  met  in  practice  by  the  use  of  subordination 
agreements. 

43.  Section  9-312(2).  Re  Termination  of  Security  Interests  in  Crops. 
We  recommend  substitution  of  a  new  subsection  as  shown  in  Appen- 
dix 14  to  preserve,  in  effect,  the  rule  of  Section  2972  of  the  Civil  Code. 
The  Code  leaves  unanswered  the  question  as  to  what  happens  to  a 
security  interest  in  crops  after  removal  from  the  land  on  which  grown 
and  this  question  should  be  answered  for  the  protection  of  parties  who 
deal  with  them  later. 

44.  Section  9-312(4).     New  Subsection  for  This  Number.  Processed 
Goods. 

Under  this  new  subsection,  a  purchase  money  security  interest  of  a 
seller  in  goods  would  not  continue  after  the  goods  become  component 
parts  of  a  processed  or  manufactured  product  which  constitute  inven- 


424  SENATE  FACT  FINDING   COMMITTEE  ON   JUDICIARY 

tory  of  the  buyer.  This  appears  to  us  to  be  a  more  workable  and  practi- 
cal rule  than  the  Code  rule.  (See  Appendix  15.) 

45.  Section  9-312.     Renumbering  Subsections. 

Because  of  item  44,  renumber  subsections  4,  5  and  6,  to  5,  6  and  7, 
respectively. 

46.  Section  9-312(8).     Priority  of  Lien  Creditor. 

The  rules  set  forth  in  Appendix  16.  are  implicit  but  are  nowhere 
stated  explicitly. 

47.  Section  9-313.     Fixtures. 

Delete  this  section  in  conformity  with  the  recommendation  in  item  1. 

48.  Section  9-314(1).     Clarifying  Amendment. 

Add  at  the  end  of  subsection  (1)  the  words  ''and  subject  to  Section 
9-312(4)." 

49.  Section  9-315(1).     Clarifying  Amendment. 

Insert  at  the  beginning  of  subsection  (1)  the  words  "Except  as 
otherwise  provided  in  Section  9-312(4),". 

50.  Section  9-318(4).     Clarifying  Amendment. 

After  the  word  "parties"  insert  the  words  "or  which  requires  the 
account  debtor's  consent  to  such  assignment." 

51.  Section  9-401.     Place  of  Filing. 

The  Official  Text  provides  a  choice  with  respect  to  the  place  or  places 
of  filing  in  order  to  perfect  a  security  interest.  "We  recommend  central 
filing  with  the  Secretary  of  State  in  San  Francisco,  with  local  record- 
ing with  the  County  Recorder  as  to  crops  and  standing  timber  to  be 
severed.  In  addition,  we  recommend  that  no  distinction  be  made  in 
connection  with  certain  types  of  collateral  merely  because  the  debtor 
is  conducting  farming  operations.  Certain  clarifying  changes  are  also 
recommended.  (See  Appendix  17.) 

52.  Section  9^02.     Form  of  Financing  Statement. 

We  recommend  that  the  form  of  financing  statement  contain  addi- 
tional information  such  as  county  and  address  of  the  debtor's  business, 
if  any,  final  maturity  date  of  indebtedness  if  later  than  five  years,  and 
the  maximum  amount  to  be  secured  at  anv  one  time.  (See  Appen- 
dix 18.) 

53.  Section  9-403.  Duration  of  Filing ;  Filing  Officers'  Duties. 
Provision  should  be  made  to  eliminate  the  necessity  of  filing  a  con- 
tinuation statement  on  transactions  having  a  contemplated  duration 
of  more  than  five  years.  Local  recording  procedure  should  be  made 
compatible  with  California  recording  practice  and  laws  and  should 
not  require  a  new  set  of  indices;  other  distinctions  between  duties  of 
the  Secretary  of  State  and  a  Recorder  should  be  made  specific.  Unneces- 
sary references  to  disposition  of  records  should  be  deleted.  (See  Ap- 
pendix 19.) 
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54.  Section  9-404.     Termination  Statement. 

The  penalty  of  $100.00  irrespective  of  damage  for  refusal  to  furnish 
a  termination  statement  should  be  assessed  only  against  one  acting  in 
bad  faith.  Distinction  between  the  duties  of  the  Secretary  of  State 
and  a  Recorder  should  be  specific.  We  feel  that  it  is  unsatisfactory  to 
require  the  delivery  of  original  documents  to  the  secured  party  after 
termination,  particularly  in  the  absence  of  a  provision  for  preserving 
a  public  copy.  (See  Appendix  20.) 

55.  Section  9-405.     Assignment  of  Security  Interest. 

We  feel  it  would  be  more  logical,  in  light  of  other  recommendations, 
for  this  subject  matter  to  be  covered  as  Section  9-406.  Again  distinc- 
tions must  be  made  between  duties  of  the  Secretary  of  State  and  a 
Recorder.  It  should  be  made  clear  that  any  statement  of  any  kind  with 
respect  to  a  filed  financing  statement  proposed  to  be  filed  by  a  party 
not  of  record  should  be  accompanied  by  an  assignment  to  him.  (See 
Appendix  21.) 

56.  Section  9-406.     Release  of  Collateral. 

In  accordance  with  item  55,  this  section  should  be  numbered  as  Sec- 
tion 9-405.  The  principal  change  recommended  is  to  distinguish  between 
the  duties  of  the  Secretary  of  State  and  a  Recorder.  (See  Appendix 
22.) 

57.  Section  9-407.     Information  from  the  Secretary  of  State. 

This  important  section  is  optional  in  the  Official  Text.  The  list  of 
documents  to  be  certified  by  the  filing  officer  omits  continuation  state- 
ments. The  duties  of  the  filing  officer  concerning  issuing  certificates  re- 
lating to  his  records  do  not  include  furnishing  information  as  to  con- 
tinuations, amendments,  and  assignments  or  releases  of  financing 
statements.  (See  Appendix  23.) 

58.  Section  9-408.     Information  to  the  Recorder. 

We  feel  that  provision  should  be  made  requiring  the  Secretary  of 
State  to  furnish  daily  to  each  County  Recorder  a  list  of  all  filing 
affecting  debtors  who  reside  or  who  have  a  chief  place  of  business  in 
his  county.  (See  Appendix  24.) 

59.  Section  9-501(3).     Unruh  Act. 

In  dealing  with  the  subject  of  default  and  the  rights  and  remedies 
of  the  parties  in  relation  thereto,  the  Official  Text  contains  certain 
provisions  that  are  incompatible  with  the  Unruh  Act.  We  recommend 
that  all  such  incompatible  provisions  be  deleted.  Accordingly,  a  cross- 
reference  in  this  subsection  to  a  provision  to  be  deleted  (see  item  64) 
should  itself  be  deleted.  Delete  "with  respect  to  compulsory  disposi- 
tion of  collateral  (subsection  (1)  of  Section  9-505)  and". 

60.  Section  9-504(1).     Clarifying  Amendment. 

After  the  word  "preparation",  insert  ",  repairing,  completion  of 
manufacture". 

61.  Section  9-504(1)  (a).     Clarifying  Amendment. 

Similarly,  after  the  word  "sale",  insert  "repairing,  completion  of 
manufacture ' '. 
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62.  Section  9-504(1)  (c).     Disposition  of  Surplus  Proceeds. 

A  secured  party  holding  surplus  proceeds  should  only  be  required  to 
pay  them  over  to  a  junior  secured  party  upon  being  properly  indemni- 
fied. We  therefore  recommend  insertion  after  the  ^vord  "interest"  the 
following : 

"and  satisfactory  indemnification  against  the  claim  of  any  other 
person  to  such  proceeds,". 

63.  Section  9-504(3).     Foreclosure  Sales. 

The  Official  Text  requires  that  "reasonable  notification  of  the  time 
and  place  of  any  public  sale  must  be  given"  and  "reasonable  notifica- 
tion" of  the  time  on  or  after  -which  a  private  sale  will  be  made,  but 
does  not  specify  either  the  manner  in  which  notice  must  be  given  or  the 
time  within  which  it  must  be  given.  We  think  both  the  time  and  manner 
of  giving  notice  should  be  specified,  otherwise  every  sale  is  open  to 
attack.  A  public  sale  should  be  defined.  We  believe  that  the  requirement 
that  every  aspect  of  the  sale  be  done  in  "a  reasonably  commercial" 
manner  is  too  vague  a  requirement  to  be  of  any  value  and  would  only 
be  an  invitation  to  litigation.  (See  Appendix  25.) 

64.  Section  9-505(1).     Compulsory  Disposition  of  Collateral. 

This  subsection  conflicts  with  the  Unruli  Act  and  should  be  deleted. 
(See  item  59.) 

65.  Section  9-505(2).     Conforming  Amendment. 

This  should  be  renumbered  as  Section  9-505  in  accordance  with  the 
recommendation  in  item  64.  To  conform  this  section  with  such  recom- 
mendation, delete  "In  any  other  case  involving  consumer  goods  or  any 
other  collateral ' '. 

66.  Section  9-506.     Conforming  Amendment. 

Change  reference  from  Section  9-505(2)  to  Section  9-505  to  con- 
form to  the  recommendation  in  item  65. 

67.  Section  9-507.     Liability  of  Secured  Party. 
We  recommend  deletion  of  this  section. 


APPENDIX 

1.  Section  9-104(1) (c).     Substitute. 

(c)  *  *  *  to  a  lien  given  by  Section  1856.  Section  1858.50,  Section 
1861,  Section  1861a,  Section  2144,  Section  3051,  Section  3052a,  Section 
3053,  Section  3054,  Section  3057,  Section  3060,  Section  3061,  Section 
3062,  Section  3065  (to  the  extent  therein  provided)  and  Section  3068 
of  the  Civil  Code;  or  by  Article  2,  Chapter  13,  Division  1  of  the  Finan- 
cial Code;  or  by  Section  401  of  the  Harbors  and  Navigation  Code; 
except  as  provided  in  Section  9-310  on  the  priority  of  sncli  liens,  or 
to  any  other  statutory  lien  dependent  upon  possession;  or 
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2.  Section  9-104(1) (g).     Substitute. 

(g)  *  *  *  to  any  loan  made  by  an  insurance  company  pursuant  to 
the  provisions  of  a  policy  or  contract  issued  by  it  and  upon  the  sole 
security  of  such  policy  or  contract;  or 

3.  Section  9-105(1) (j).     New. 

(j)  "New  value"  includes  new  advances  or  loans  made,  or  new  obli- 
gations incurred,  or  the  release  of  a  valid  and  existing  security  interest, 
or  the  release  of  a  claim  to  proceeds ;  but  ' '  new  value ' '  shall  not  be 
construed  to  include  extension  or  renewals  of  existing  obligations  of 
the  debtor,  nor  obligations  substituted  for  such  existing  obligations. 

4.  Section  9-105(1) (k).     New. 

(k)  "Chief  place  of  business"  means  chief  place  of  business,  in  fact, 
and  ordinarily  means  the  place  at  which  the  executive  offices  of  the 
business  are  located,  and  in  the  ease  of  a  corporation,  it  may  or  may 
not  be  the  chief  or  principal  place  of  business  specified  in  its  articles 
of  incorporation  or  charter. 

5.  Section  9-110.     Substitute. 

For  the  purposes  of  this  Article  a  description  of  personal  property 
or  of  real  property  is  sufficient,  whether  or  not  specific,  if  it  reasonably 
identifies  such  property.  Personal  property  may  be  referred  to  by  gen- 
eral kind  or  class  if  the  property  can  be  reasonably  identified  as  falling 
within  such  kind  or  class  or  if  it  can  be  so  identified  when  it  is  acquired 
by  the  debtor.  The  use  of  the  word  "proceeds"  is  sufficient  without 
further  description  to  cover  proceeds  of  any  character. 

6.  Section  1-201(27).     Amend. 

*  *  *,  or  in  the  case  of  an  organization  maintaining  branch  offices 
at  the  time  when  it  would  have  been  brought  to  his  attention  if  the 
personnel  of  the  organization  at  such  branch  or  office  had  exercised 
due  diligence. 

7.  Section  9-203(2).     New. 

(2)  A  written  assignment  or  the  transfer  of  possession  of  property, 
if  made  or  given  as  security,  is  sufficient  to  constitute  a  security  agree- 
ment. 

8.  Section  9-208.     Substitute. 

(1)  A  debtor  may  sign  a  statement  indicating  what  he  believes  to  be 
the  aggregate  amount  of  unpaid  indebtedness  as  of  a  specified  date  and 
may  send  it  to  the  secured  party  with  a  request  that  the  statement  be 
approved  or  corrected  and  returned  to  the  debtor.  A  debtor  may  simi- 
larly request  the  secured  party  to  approve  or  correct  a  list  of  the  col- 
lateral ;  provided,  however, 

(a)  if  the  secured  party  claims  a  security  interest  in  all  of  a  par- 
ticular type  of  collateral  owned  by  the  debtor  he  may  indicate 
that  fact  in  his  reply  and  need  not  approve  or  correct  an  itemized 
list  of  such  collateral ;  or 

(b)  if  the  collateral  consists  of  inventory,  of  chattel  paper  not  in 
the  possession  of  the  secured  party,  or  of  accounts,  the  secured 
party  need  not  approve  or  correct  an  itemized  list  of  such  col- 
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lateral,  but  need  only  state  that  the  statement  appears  substan- 
tially correct  or  incorrect  based  upon  information  supplied  by 
the  debtor,  but  without  any  representation  or  warranty  by  the 
secured  party. 

(2)  If  the  secured  partj'  is  an  organization  maintaining  branches  or 
branch  offices  the  requests  herein  provided  for  shall  be  sent  to  the 
branch  or  branch  office  at  ■which  the  security'  transaction  was  entered 
into  or  at  which  the  debtor  is  to  make  payment  of  his  obligation,  and 
the  secured  party's  statement,  unless  otherwise  specified,  shall  be 
deemed  to  applj''  only  to  indebtedness  entered  into  at  or  payable  to 
such  branch  or  branch  office  and  to  any  collateral  taken  by  such  branch 
or  branch  office. 

(3)  A  debtor  is  entitled  to  present  such  statements  once  every  six 
months  and  have  them  approved  or  corrected  without  charge.  The  se- 
cured party  may  require  pajinent  of  a  reasonable  charge  for  each 
additional  statement  approved  or  corrected. 

(4)  If  the  secured  party  no  longer  has  an  interest  in  the  obligation 
or  collateral  at  the  time  a  request  is  received,  he  need  not  give  such 
statement,  but  he  must  disclose  the  name  of  his  assignee  or  transferee 
and  his  address  if  known  to  him.  An  assignee  or  transferee  is  not  subject 
to  this  section  until  a  request  is  received  by  him. 

9.  Section  9-303(3)  and  Section  9-303(4).     New. 

(3)  If  a  security  interest  in  goods  is  perfected  in  accordance  with 
this  Article,  such  security  interest  does  not  become  unperfected  by 
reason  of  a  subsequent  change  in  the  use  to  which  the  goods  is  put. 

(4)  For  the  purpose  of  this  part,  if  goods  of  a  kind  ordinarily  bought 
for  use  primarily  for  personal,  family  or  household  purposes  are  sold 
at  retail  subject  to  a  purchase  money  security  interest,  and  the  security 
agreement  recites  that  they  are  sold  for  personal,  family  or  household 
use,  it  shall  be  conclusively  presumed  that  they  are  consumer  goods  so 
long  as  the  purchase  money  security  interest  exists. 

10.  Section  9-306(4)  (b).     Amend. 

(b)  *  *  *  in  identifiable  cash  proceeds  in  the  form  of  money  which 
is  not  commingled  with  other  money  and  in  proceeds  which  are  depos- 
ited prior  to  the  insolvency  proceedings  in  a  separate  bank  account 
containing  only  such  proceeds. 

11.  Section  9-306(4)  (d).     Amend. 

(d)   *  *  *  in  all  cash  and  bank  accounts  of  the  debtor  in  which 
proceeds  have  been  commingled  with  other  funds,  but  the  perfected 
security  interest  under  this  subparagraph   (d)  is 
(i)  subject  to  any  right  of  set-off;  and 

(ii)  limited  to  an  amount  not  greater  than  the  amount  of  any  cash 
proceeds  received  by  the  debtor  within  ten  days  before  the  insti- 
tution of  the  insolvency  proceedings  less  the  amount  of  cash 
proceeds  received  by  the  debtor  and  paid  over  to  the  secured 
party  during  the  ten  day  period. 
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12.  Section  9-311(1).     New. 

Section  9-311.     Priority  of  Future  Advances ;  Secondary  Liability. 
(1)   The  priority  of  a  security  interest  shall  extend  to  future  ad- 
vances made  by  a  secured  party  as  follows: 

(a)  If  a  maximum  amount  to  be  secured  is  stated  in  a  security 
agreement  and  financing  statement  (or  in  a  security  agreement 
alone  where  a  financing  statement  has  not  been  filed),  all  ad- 
vances to  that  amount  outstanding  at  any  one  time  (without 
regard  to  advances  already  repaid  or  discharged),  whether  the 
making  of  such  advances  is  optional  with  or  obligatory  upon 
the  secured  party; 

(b)  If  a  maximum  amount  to  be  secured  is  not  stated,  all  obligatory 
advances,  and  all  optional  advances  made  by  the  secured  party 
without  knowledge  of  an  intervening  right; 

(c)  In  all  cases,  advances  and  expenditures  made  by  the  secured 
party  for  the  protection,  maintenance,  preservation  or  repair 
of  the  collateral. 

Accrued  interest  has  the  same  priority  as  the  advance  or  expenditure 
to  which  it  relates.  Repayment  in  full  of  amounts  owing  under  a  secur- 
ity agreement  covering  future  advances  does  not  extinguish  the  security 
interest  of  the  secured  party. 

13.  Section  9-311(2).     New. 

(1)  A  security  interest  which  secures  an  obligation  to  reimburse  a 
surety  or  other  person  secondarily  obligated  to  pay  or  to  perform  is 
subordinate  to  a  later  security  interest  given  to  a  secured  party  who 
makes  a  new  advance  or  gives  other  new  value  to  enable  the  debtor 
to  perform  the  obligation  for  which  the  earlier  secured  party  is  liable 
if  in  fact  such  advance  or  new  value  is  so  used. 

14.  Section  9-312(2).     Substitute. 

(2)  A  secured  interest  in  crops  growing  or  to  be  grown  which  is 
perfected  by  filing  with  the  county  recorder  ceases  to  be  a  perfected 
security  interest  in  crops  which  have  been  severed  and  removed  from 
the  premises  of  the  grower,  but  if  the  statement  of  financing  covers 
proceeds  the  security  interest  remains  perfected  in  any  proceeds  re- 
sulting from  a  sale  or  other  disposition  made  before  the  crops  had 
been  removed  from  the  premises  of  the  grower.  When  crops  have  been 
severed  and  removed  from  the  premises  of  the  grower  a  security  in- 
terest may  be  perfected  therein  as  goods  other  than  crops. 

15.  Section  9-312(4).     New. 

(4)  A  purchase  money  security  interest  of  a  seller  (as  defined  in 
Section  9-107 (a)  in  inventory  consisting  of  raw  materials  or  com- 
ponent parts  sold  to  a  processor  or  manufacturer  ceases  when  the 
raw  materials  have  been  so  manufactured,  processed,  assembled,  at- 
tached or  commingled  that  their  identity  has  been  lost  in  a  product 
or  mass  or  the  component  parts  have  been  incorporated  by  the  processor 
or  manufacturer  into  a  processed  or  manufactured  product.  As  to  all 
other  purchase  money  security  interests  the  rules  of  Section  9-314 
as  to  accessions  or  the  rules  of  Section  9-315  as  to  commingled  or  proc- 
essed goods  shall  apply  as  applicable. 
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16.  Section  9-312(8).     New. 

(8)  A  perfected  seciiritj-  interest  has  priority  over  the  rights  of  a 
lieu  creditor  if  the  lien  creditor  became  such  after  the  perfection  of 
the  security  interest.  A  perfected  security  interest,  if  perfected  within 
ten  days  after  it  attaches,  also  has  priority  over  the  rights  of  a  lien 
creditor  Avho  became  such  after  the  security''  interest  attached. 

17.  Section  9-401.     Substitute. 

(1)  The  proper  place  to  file  in  order  to  perfect  a  security  interest 
is  as  follows: 

(a)  When  the  collateral  is  accounts,  chattel  paper,  documents,  con- 
tract rights,  inventory,  equipment,  livestock  or  any  other  type 
of  property  not  specifically  referred  to  in  this  section,  then  in 
the  office  of  the  Secretary  of  State  in  San  Francisco; 

(b)  "When  the  collateral  is  crops,  or  standing  timber  to  be  severed, 
then  in  the  office  of  the  county  recorder  of  each  county  in  which 
the  land  or  any  part  thereof  on  which  the  crops  are  growing 
or  to  be  grown  or  on  which  such  timber  is  located. 

(2)  The  Secretary  of  State  and  the  county  recorder  of  the  appro- 
priate county  are  herein  referred  to  as  the  filing  officer.  The  Secretary 
of  State  shall  file  and  hold  for  public  inspection  all  financing  state- 
ments and  other  instruments  filed  with  him  hereunder  except  as 
herein  otherwise  provided  and  the  county  recorder  shall  record  and 
return  to  the  person  filing  the  same  with  him  all  financing  statements 
and  other  instruments  filed  with  him  for  record  hereunder. 

(3)  A  filing  which  is  made  in  good  faith  in  an  improper  place  or 
not  in  all  of  the  places  required  by  this  section  is  nevertheless  effective 
with  regard  to  any  collateral  as  to  which  the  filing  complied  with  the 
requirements  of  this  Article  and  is  also  effective  with  regard  to  col- 
lateral covered  by  the  financing  statement  against  any  person  who  has 
knowledge  of  the  contents  of  such  financing  statement. 

18.  Section  9-402.     Substitute. 

(1)  A  financing  statement  is  sufficient  if  it  is  signed  by  the  debtor 
and  by  the  secured  party,  gives  the  name  and  mailing  address  of  the 
secured  party,  the  name  and  mailing  address  of  the  debtor  and  con- 
tains a  statement  indicating  the  type  of  collateral  or  describing  the 
items  of  collateral.  If  filed  with  the  Secretary  of  State  the  financing 
statement  shall  also  set  forth :  if  the  debtor  is  an  individual,  the  county 
and  address  of  his  residence  and  the  county  and  address  of  his  chief 
place  of  business,  if  any,  and  if  the  debtor  is  an  organization,  the 
county  and  address  of  its  chief  place  of  business.  A  financing  statement 
may  be  filed  before  a  security  agreement  is  made  or  before  a  security 
interest  otherwise  attaches.  "\Vhen  the  financing  statement  covers  crops 
growing  or  to  be  grown,  or  standing  timber,  the  statement  must  also 
contain  a  description  of  the  real  proi)erty.  A  copy  of  the  security  agree- 
ment is  sufficient  as  a  financing  statement  if  it  contains  the  above 
information  and  is  signed  by  both  parties. 

(2)  A  financing  statement  which  otherwise  complies  with  subsection 
(1)  is  sufficient  althongh  it  is  signed  only  by  the  secured  party  when 
it  is  filed  to  perfect  a  seeurity  interest  in 
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(a)  collateral  already  subject  to  a  security  interest  in  another  juris- 
diction when  it  is  brought  into  this  State.  Such  financing  state- 
ment must  state  that  the  collateral  was  brought  into  this  State 
under  such  circumstances; 

(b)  proceeds  under  Section  9-315,  if  the  security  interest  in  the  orig- 
inal collateral  was  perfected.  Such  a  financing  statement  must 
describe  the  original  collateral. 

(3)   A  form  substantially  as  follows  is  sufficient  to  comply  with  sub- 
section  (1)  : 

Financing   Statement 

Name  of  debtor 

Mailing  address  of  debtor 

Name  of  secured  party 

Mailing  address  of  secured  party 

County  and  address  of  debtor's  residence 

(if    an   individual) 

and  County  and  address  of  his  chief  place 

of  business  (if  any) 

County  and  address  of  chief  place  of  business  of  debtor 

(if  an  organization) 

(1)  This  financing  statement  covers  the  following  types   (or  items)   of  property: 

(description,  e.g.  "inventory",  "accounts",  etc.) 

(2)  (If  collateral  is  crops  or  timber  to  be  severed) 

The  above  described  crops  are  growing  ore  are  to  be  grown  on  : 

(description  of  real  property)  " 

(3)  (If  proceeds  or  products  of  collateral  are  claimed)    (Proceeds)    (Products) 
of  the  collateral  are  also  covered 

(4)  (Optional)    The    final    maturity    date    of    the    indebtedness    covered    hereby 
is ,  19 

(5)  (Optional)   The  maximum  amount  of  the  indebtedness  to  be  secured  at  any 

one  time  is  $ 

Dated  : ,  19 


Signature  of  debtor 


Signature  of  secured  party 


(If  the  transaction  consists  of  a  sale  of  accounts,  contract  rights  or 
chattel  paper,  the  term  seller  or  assignor  should  be  substituted  for 
debtor  and  the  term  buyer  or  assignee  should  be  substituted  for  secured 
party.) 

(4)  The  term  "financing  statement"  as  used  in  this  Article  means 
the  original  financing  statement  and  any  amendments  signed  by  the 
debtor  and  the  secured  party  or  a  financing  statement  signed  only  by 
the  secured  party  under  Section  9-402(2)  and  any  amendments 
thereto,  but  if  any  amendment  adds  collateral,  it  is  effective  as  to  the 
added  collateral  only  from  the  filing  date  of  the  amendment. 

(5)  A  financing  statement  substantially  complying  with  the  require- 
ments of  this  section  is  effective  even  though  it  contains  minor  errors 
which  are  not  seriously  misleading. 

19.  Section  9-403.     Substitute. 

(1)  Presentation  for  filing  of  a  financing  statement  and  tender  of 
the  filing  fee  or  acceptance  of  the  statement  by  the  filing  officer  con- 
stitutes filing  under  this  Article. 
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(2)  The  Secretary  of  State  shall  mark  each  statement  -with  a  con- 
secutive file  number  and  with  the  date  and  time  of  filing.  He  shall 
index  the  statements  according  to  the  name  of  the  debtor  (or  assignor) 
and  shall  note  in  the  index  the  file  number  and  the  mailing  address  of 
the  debtor  (or  assignor)  given  in  the  statement. 

(3)  The  county  recorder  shall  mark  each  statement  filed  with  him 
with  the  date  and  time  of  filing  and,  whether  or  not  the  same  is  ac- 
knowledged, shall  record  it  in  the  same  manner  as  instruments  affect- 
ing real  property  and  shall  index  the  same  under  the  name  of  the 
debtor  as  grantor  and  under  the  name  of  the  secured  party  as  grantee 
and  shall  return  the  statement  to  the  secured  party  after  recording. 

(4)  A  filed  or  recorded  financing  statement  is  effective  for  a  period 
of  five  years  from  the  date  of  filing  or  recording  or,  if  the  latest 
maturity  date  of  the  indebtedness  is  set  forth  in  the  financing  state- 
ment, then  for  a  period  ending  five  years  after  such  latest  maturity 
date.  The  effectiveness  of  a  filed  or  recorded  financing  statement  lapses 
on  the  expiration  of  such  five-j'ear  period  unless  a  continuation  state- 
ment is  filed  or  recorded  prior  to  such  lapse.  Upon  such  lapse  the 
security  interest  becomes  unperfected. 

(5)  A  continuation  statement  may  be  filed  or  recorded  by  the  se- 
cured party  of  record  within  six  months  prior  to  the  end  of  the  five- 
year  period.  Any  such  continuation  statement  must  be  signed  by  the 
secured  party  of  record,  ideutifj'  the  original  statement  by  giving  the 
date  and  the  names  of  the  parties  thereto  and,  if  filed  with  the  Secre- 
tary of  State,  the  file  number  thereof  and,  if  recorded,  the  book  and 
page  where  recorded  if  available  and  state  that  the  original  statement 
is  continued.  Upon  timeh^  filing  or  recording  of  the  continuation  state- 
ment, the  effectiveness  of  the  original  statement  is  continued  for  five 
years  from  the  time  when  it  would  otherwise  have  lapsed,  whereupon 
it  lapses  in  the  same  manner  as  provded  in  subsection  (4)  unless 
another  continuation  statement  is  filed  or  recorded  prior  to  such  lapse. 
Succeeding  continuation  statements  may  be  filed  in  the  same  manner 
to  continue  the  effectiveness  of  the  original  financing  statement. 

(6)  The  Secretary  of  State  shall  mark  each  such  continuation  state- 
ment with  the  date  and  time  of  filing  and  shall  index  the  same  under 
the  name  of  the  debtor  and  under  the  file  number  of  the  original  financ- 
ing statement.  The  county  recorder  shall  record  each  such  continuation 
statement  in  the  same  manner  as  an  original  financing  statement  and 
shall  index  the  same  under  the  name  of  the  debtor  as  grantor  and  under 
the  name  of  the  secured  party  as  grantee. 

(7)  The  uniform  fee  for  filing  and  indexing  an  original  or  a  con- 
tinuation statement  is dollars  ($ ). 

20.  Section  9-404.     Substitute. 

(1)  "Whenever  there  is  no  outstanding  secured  obligation  and  no 
commitment  to  make  advances,  incur  obligations  or  otherwise  give 
value,  the  secured  party  of  record  must  on  written  demand  by  the 
debtor  send  the  debtor  a  statement  that  he  no  longer  claims  a  security 
interest  under  the  financing  statement,  which  shall  be  identified  by  file 
number  if  filed  with  the  Secretary  of  State.  If  the  affected  secured 
party  of  record  fails  to  send  such  a  termination  statement  within  10 
days  after  proper  demand  therefor  he  shall  be  liable  to  the  debtor  for 
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all  actual  damages  suffered  by  the  debtor  by  reason  of  such  failure,  and 
if  the  failure  is  in  bad  faith,  for  a  penalty  of  one  hundred  dollars 
($100). 

(2)  The  Secretary  of  State  shall  mark  each  such  termination  state- 
ment with  the  date  and  time  of  filing  and  shall  index  the  same  under 
the  name  of  the  debtor  and  under  the  file  number  of  the  original  financ- 
ing statement.  The  county  recorder  shall  record  such  termination  state- 
ment in  the  same  manner  as  an  original  financing  statement  and  index 
the  same  under  the  name  of  the  debtor  as  grantee  and  under  the  name 
of  the  secured  party  as  grantor. 

(3)  The  uniform  fee  for  filing  or  recording  and  indexing  a  termi- 
nation statement  shall  be ($ ). 

21.  Section  9-450.     Substitute  and  re-number  as  Section  9-406. 

(1)  A  secured  party  of  record  may  by  a  writing  release  his  security 
interest  in  all  or  a  part  of  the  collateral  covered  by  a  filed  financing 
statement.  A  statement  of  release  is  sufficient  if  it  is  signed  by  the 
secured  party  of  record,  contains  a  statement  describing  the  collateral 
being  released,  the  name  and  address  of  the  debtor,  and  the  file  number 
of  the  original  financing  statement  if  filed  with  the  Secretary  of  State. 

(2)  The  Secretary  of  State  shall  mark  each  such  statement  with  the 
date  and  time  of  filing  and  index  the  same  under  the  name  of  the 
debtor  and  under  the  file  number  of  the  original  financing  statement. 
The  county  recorder  shall  record  each  such  statement  in  the  same 
manner  as  an  original  financing  statement  and  shall  index  the  same 
under  the  name  of  the  debtor  as  grantee  and  under  the  name  of  the 
secured  party  as  grantor. 

(3)  The  uniform  fee  for  filing  or  recording  and  indexing  a  state- 
ment of  release  shall  be dollars  ($ ). 

22.  Section  9-406.     Substitute  and  re-number  as  Section  9-405. 

(1)  If  a  secured  party  assigns  or  transfers  his  security  interest  in 
any  collaterial  as  to  which  a  financing  statement  has  been  filed  or 
recorded,  a  statement  of  such  assignment  may  be  filed  or  recorded. 
Such  statement  shall  be  signed  by  the  secured  party,  describe  the  col- 
lateral as  to  which  the  security  interest  has  been  assigned,  give  the 
name  and  mailing  address  of  the  assignee  or  transferee,  the  name  and 
address  of  the  debtor  and  the  Secretary  of  State. 

(2)  The  Secretary  of  State  shall  mark  each  such  statement  of  as- 
signment or  transfer  with  the  date  and  time  of  filing  and  shall  index 
the  same  under  the  name  of  the  debtor  and  under  the  file  number  of 
the  original  financing  statement.  The  county  recorder  shall  record  the 
same  in  the  same  manner  as  an  original  financing  statement  and  shall 
index  the  same  under  the  name  of  the  secured  party  as  grantor  and 
under  the  name  of  the  assignee  or  transferee  as  grantee. 

(3)  An  assignment  may  be  filed  at  the  time  of  the  filing  of  the  fi- 
nancing statement,  in  which  event  the  Secretary  of  State  shall  first 
file  the  financing  statement  and  index  the  assignment  under  the  name 
of  the  debtor  and  under  the  file  number  given  the  financing  statement. 
An  assignment  endorsed  on  the  financing  statement  before  it  is  filed 
with  the  Secretary  of  State  need  not  be  indexed  by  him. 

(4)  The  uniform  fee  for  filing  or  recording  and  indexing  a  state- 
ment of  assignment  shall  be dollars  ($ ). 
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(5)  Whenever  a  continuation  statement,  an  amendment  to  a  financ- 
ing statement,  a  termination  statement,  a  statement  of  release  or  a 
statement  of  assignment  signed  by  one  other  than  the  secured  party 
of  record  is  presented  for  filing  or  recording  it  must  be  accompanied 
by  a  statement  of  assignment  signed  by  tlie  secured  party  of  record 
covering  the  collateral  to  which  such  continuation  statement,  amend- 
ment, termnation  statement,  release  or  assignment  applies. 

(6)  Wherever  in  this  Article  reference  is  made  to  the  secured  party 
of  record  it  means  the  secured  party  named  in  the  original  financing 
statement  or,  if  a  statement  of  assignment  has  been  filed  or  recorded, 
the  assignee  or  transferee  of  the  security  interest  in  the  collateral  af- 
fected. Any  continuation  statement,  amendment  to  a  financing  state- 
ment, termination  statement,  statement  of  release  or  statement  of 
assignment  signed  by  one  other  than  the  secured  party  of  record  as  to 
the  collateral  affected  thereby  shall  be  ineffective  for  any  purpose 
except  as  between  the  parties  thereto. 

23.  Section  9-407.     Substitute. 

If  the  person  filing  any  financing  statement,  continuation  state- 
ment, termination  statement,  statement  releasing  collateral,  or  state- 
ment of  assignment,  furnishes  the  Secretarj^  of  State  a  copy  thereof, 
it  shall  be  the  duty  of  the  Secretary  of  State,  upon  request,  to  note 
upon  such  copy  the  file  number  and  date  and  time  of  the  filing  of  the 
original  and  to  deliver  or  mail  such  copy  to  such  person. 

Upon  request  of  any  person,  it  shall  be  the  duty  of  the  Secretary  of 
State  to  issue  his  certificate  showing  whether  or  not  there  is  on  file 
on  the  date  and  time  stated  therein,  any  presently  effective  statement 
of  financing  naming  a  particular  debtor,  any  continuation  thereof,  any 
amendment  thereof,  any  assignment  thereof,  or  any  release  of  col- 
lateral covered  thereby  and  if  there  is,  giving  the  date  and  time  of 
filing  of  each  such  statement  and  of  each  such  amendment,  continua- 
tion statement  or  assignment  and  of  each  such  release  and  the  names 
and  addresses  of  each  secured  party  named  in  each  such  financing 
statement  and  the  name  and  address  of  any  assignee.  The  fee  for  such 
a  certificate  shall  be  one  dollar  ($1)  plus  one  dollar  ($1)  for  each 
financing  statement  and  for  each  assignment  and  for  each  release 
reported  therein.  Upon  request  the  Secretary  of  State  shall  furnish 
a  certified  cop.v  of  any  filed  financing  statement  and  of  any  other  state- 
ment or  instrument  on  file  with  him  under  tliis  Part  for  a  fee  of  one 
dollar  ($1)  per  page. 

24.  Section  9-408.     New. 

It  shall  be  the  duty  of  the  Secretary  of  State  on  each  day  his  office 
is  open  for  business  and  as  soon  as  practicable  after  the  close  of  filings 
for  that  day  to  forward  to  the  county  recorder  of  each  county  of  this 
State  a  list  of  all  financing  statements  filed  in  his  office  during  that 
day  which  name  a  debtor  whose  residence  address  or  whose  chief  place 
of  business  address  as  set  forth  in  the  financing  statement  is  located  in 
that  county.  Such  list  shall  give  the  name  of  the  debtor,  listed  as  near 
as  may  be  in  alphabetical  order,  the  address  of  his  residence  and  chief 
place  of  business,  if  any,  as  set  forth  in  the  financing  statement  and 
the  file  number  of  the  statement.  It  shall  be  the  dutv  of  the  county 
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recorder  of  each  county  to  keep  said  lists  and  to  make  them  available 
for  public  inspection.  The  Secretary  of  State  is  authorized  by  regulation 
to  fix  a  time  which  shall  be  not  earlier  than  3  o'clock  p.m.  as  the  closing 
hour  for  acceptance  for  filing  of  statements  or  instruments  delivered 
to  him  for  filing  hereunder  and  to  provide  by  regulation  that  all  state- 
ments or  instruments  received  in  his  office  for  filing  after  that  hour 
shall  be  accepted  for  filing  at  the  opening  of  his  office  on  the  next  suc- 
ceeding day  that  his  office  is  open  for  business. 

The  failure  of  the  Secretary  of  State  or  of  the  County  recorder  to 
perform  any  of  the  duties  imposed  upon  them  respectively  by  this 
section  shall  not  in  any  way  affect  the  effectiveness  or  validity  of  any 
filing  made  with  the  Secretary  of  State. 

25.  Section  9-504(3).     Substitute. 

(3)  A  sale  or  lease  of  collateral  may  be  as  a  unit  or  in  parcels,  at 
wholesale  or  retail  and  at  any  time  or  place  and  on  any  terms,  pro- 
vided the  secured  party  acts  in  good  faith  and  in  a  reasonable  manner. 

Unless  collateral  is  perishable  or  threatens  to  decline  speedily  in 
value  or  is  of  a  type  customarily  sold  on  a  recognized  market,  the 
secured  party  must  give  to  the  debtor  and  to  any  other  person  who  has 
a  security  interest  in  the  collateral  and  who  has  filed  with  the  secured 
party  a  written  request  for  notice  giving  his  address,  a  notice  in  writ- 
ing of  the  time  and  place  of  any  public  sale  or  of  the  time  on  or  after 
which  any  private  sale  or  other  intended  disposition  is  to  be  made. 
Such  notice  must  be  delivered  personally  or  be  deposited  in  the  United 
States  mail  postage  prepaid  addressed  to  the  debtor  at  his  address  as 
set  forth  in  the  financing  statement  or  as  set  forth  in  the  security 
agreement  or  at  such  other  address  as  may  have  been  furnished  to  the 
secured  party  in  writing  for  this  purpose,  or,  if  no  address  has  been 
so  set  forth  or  furnished,  at  his  last  known  address,  and  to  any  other 
secured  party  at  the  address  set  forth  in  his  request  for  notice,  at  least 
five  days  before  the  date  fixed  for  any  public  sale  or  before  the  day 
on  or  after  which  any  private  sale  or  other  disposition  is  to  be  made. 
Notice  of  the  time  and  place  of  a  public  sale  shall  be  given  by  publica- 
tion at  least  once  at  least  five  days  before  the  date  of  sale  in  a  news- 
paper of  general  circulation  published  in  the  county  in  which  the  sale 
is  to  be  held.  Any  public  sale  shall  be  held  in  the  county  or  place  speci- 
fied in  the  security  agreement,  or  if  no  county  or  place  is  specified  in 
the  security  agreement,  in  the  county  in  which  the  collateral  or  any  part 
thereof  is  located  or  in  the  county  in  which  the  debtor  has  his  residence 
or  chief  place  of  business  or  in  the  county  in  which  the  secured  party 
has  his  residence  or  a  place  of  business,  if  the  debtor  does  not  have  a 
residence  or  chief  place  of  business  within  this  State.  If  the  collateral 
is  located  outside  this  State  or  has  been  removed  from  this  State,  a 
public  sale  may  be  held  in  the  locality  in  which  the  collateral  is  located. 
Any  public  sale  may  be  postponed  by  public  announcement  at  the  time 
and  place  noticed  for  the  sale.  The  secured  party  may  buy  at  any 
public  sale  and  if  the  collateral  is  customarily  sold  in  a  recognized 
market  or  is  the  subject  of  widely  or  regularly  distributed  standard 
price  quotations  he  may  buy  at  private  sale.  Any  sale  of  which  notice 
is  delivered  or  mailed  and  published  as  herein  provided  and  held  as 
herein  provided  is  a  public  sale. 


CHAPTER  VII 

REPORT  OF  PROFESSORS  HAROLD  MARSH,  JR. 
AND  WILLIAM  D.  WARREN 

Because  of  the  complexity  and  length  of  the  amendments  proposed 
by  the  State  Bar  and  others,  the  Senate  Fact  Finding  Committee  en- 
gaged the  services  of  Professors  Harold  iMarsh,  Jr.  and  William  D. 
Warren  of  the  School  of  Law,  University  of  California  at  Los  Angeles, 
to  analyze  the  various  sections  in  controversy  and  to  report  in  detail 
thereon.  This  report  follows : 

REPORT  ON  PROPOSED  AMENDMENTS  TO  THE 

UNIFORM  COMMERCIAL  CODE 

(Senate  Preprint  Bill  No.  1) 

By  Harold  Marsh,  Jr.  and  William  D.  Warren 

February,  1961 
To:  Advisory  Committee  on  the  Uniform  Commerclvl  Code 
TO  THE  Senate  Committee  on  Judiciary  of  the  California 
Legislature 

Gentlemen  :  We  submit  at  your  request  the  following  report  on  the 
various  amendments  which  have  been  proposed  to  the  Uniform  Com- 
mercial Code  (Senate  Preprint  Bill  No.  1)  by  the  Committee  on  the 
Commercial  Code  of  The  State  Bar  of  California  ("State  Bar  Com- 
mittee"), the  Committee  on  the  Commercial  Code  of  the  California 
Bankers  Association  ("California  Bankers  Committee"),  the  Legis- 
lative Committee  of  the  Combined  Credit  Organizations  of  California 
("Credit  Organizations  Committee"),  and  the  Otiice  of  the  Attorney 
General  of  the  State  of  California  ("Attorney  General's  Office"). 

In  preparing  this  report  we  have  followed  the  section  numbers  of 
the  Senate  Preprint  Bill  No.  1,  prepared  at  the  request  of  Senator 
Farr  (e.  g.,  "Section  18203"  rather  than  "Section  8-203,"  as  in  the 
official  text  of  the  Code),  and  we  have  also  used  the  term  "Chapter" 
rather  than  "Article"  for  the  same  reason.  Our  terminology  relating 
to  a  portion  of  a  section  of  the  Code  has  not  always  been  consistent, 
partially  because,  for  some  reason  incomprehensible  to  us,  the  Preprint 
Bill  has  changed  the  word  "subsection"  to  "subdivision"  everywhere 
it  appears  in  the  Code. 

We  have  been  greatly  assisted  by,  and  have  drawn  heavily  upon, 
previous  studies  of  the  Code,  particularly  the  monumental  study  of  the 
1952  Text  of  the  Code,  published  by  the  New  York  Law  Revision  Com- 
mission in  1955  in  three  volumes;  a  series  of  monographs  on  the  1952 
Text  of  the  Code  published  by  the  Texas  Legislative  Council  under 
the  direction  of  Professor  Millard  Ruud  of  the  University  of  Texas 
School  of  Law,  and  a  series  of  monographs  on  various  chapters  of  the 
Code  published  by  the  American  Law  Listitute  and  authored  by  lead- 
ing authorities  in  the  various  subjects. 

(  130  ) 
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In  making  our  recommendations  concerning  the  numerous  amend- 
ments proposed  to  the  Code,  we  have  endeavored  to  keep  in  mind  at 
all  times  the  importance  of  uniformity  in  connection  with  any  enact- 
ment of  the  Code.  Of  course,  if  the  Code  were  to  be  enacted  by  the 
1961  Legislature  it  would  initially  make  the  California  law  less  uni- 
form than  it  is  now,  since  more  states  still  retain  the  Uniform  Sales 
Act,  the  Uniform  Negotiable  Instruments  Act,  the  Uniform  Warehouse 
Receipts  Act,  the  Uniform  Bills  of  Lading  Act,  the  Uniform  Trust  Re- 
ceipts Act  and  other  pre-existing  uniform  laws  than  have  adopted  the 
Code.  Nevertheless,  the  Code  presumably  will  be  enacted  only  upon 
the  supposition  that  within  a  fairly  short  period  of  time  it  will  be 
adopted  by  most  of  the  states  of  the  Union.  Therefore,  the  objectives 
of  uniformity  must  be  kept  constantly  in  mind  in  any  consideration 
of  the  Code. 

On  the  other  hand,  we  cannot  subscribe  to  the  attitude  of  some  of 
the  proponents  of  the  Code  that  a  state  legislature  should  "close  its 
eyes,  open  its  mouth,  and  swallow  the  Code  whole."  Uniformity  is  one 
factor  to  be  weighed  in  considering  proposed  legislation  in  the  com- 
mercial field,  but  it  is  obviously  not  the  only  one.  In  our  opinion,  a 
state  Legislature  which  simply  accepted  verbatim  and  uncritically  leg^ 
islation  of  this  scope  written  by  an  extra-legislative  body  would  be 
abdicating  its  responsibility.  It  is  manifest  that  the  California  Legis- 
lature does  not  intend  to  do  this.  We  hope  that  this  report  will  be  of 
some  assistance  to  the  members  of  the  Advisory  Committee  on  the 
Uniform  Commercial  Code  and  to  the  State  Legislature  and  its  Com- 
mittees in  discharging  their  various  responsibilities. 

We  have  not  considered  the  Code  as  a  whole  nor  any  section  of  it  to 
which  an  amendment  has  not  been  proposed  by  one  of  the  various 
groups  mentioned  above.  We  have,  however,  indicated  our  recom- 
mendation as  to  what  action  should  be  taken  concerning  each  section 
of  the  Code  with  respect  to  which  a  question  has  been  raised,  if  the 
Code  is  enacted.  In  addition,  we  have  attempted  to  state  the  present 
California  law  concerning  the  point  raised,  what  effect  the  Code  pro- 
vision would  have  on  that  law,  and  what  effect  the  proposed  amend- 
ment would  have.  We  hope,  therefore,  that  we  have  provided  a  suffi- 
cient basis  for  the  Advisory  Committee  to  make  its  own  decision  in 
each  case. 

CHAPTER  1 

SECTION    11201(12) 

This  subsection  provides:  "  'Creditor'  includes  a  general  creditor, 
a  secured  creditor,  a  lien  creditor  and  any  representative  of  creditors, 
including  an  assignee  for  the  benefit  of  creditors,  a  trustee  in  bank- 
ruptcj^,  a  receiver  in  equity  and  an  executor  or  administrator  of  an 
insolvent  debtor's  or  assignor's  estate." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  the 
deletion  in  this  subsection  of  the  words  *'of  an  insolvent  debtor's  or 
assignor's  estate."  The  State  Bar  Committee  and  the  California 
Bankers  Committee  also  propose  the  deletion  of  the  reference  to  an 
assignee  for  the  benefit  of  creditors  in  Section  19301(3)  ;  if  that  pro- 
posal were  accepted,  it  would  involve  the  deletion  of  the  reference  to 
an  assignee  for  the  benefit  of  creditors  in  this  subsection  also. 
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Recommendation.  It  is  recommended  that  the  first  proposed 
amendment  be  rejected  and  the  second  amendment  be  accepted,  so 
that  this  subsection  would  be  revised  to  read  as  follows:  "  'Creditor' 
includes  a  general  creditor,  a  secured  creditor,  a  lien  creditor  and  any 
representative  of  creditors  other  than  an  assignee  for  the  benefit  of 
creditors,  but  including  a  trustee  in  bankruptcy,  a  receiver  in  equity 
and  an  executor  or  administrator  of  an  insolvent  debtor's  or  assignor's 
estate," 

Discussion.  The  inclusion  within  the  definition  of  creditor  of  an 
assignee,  a  receiver  and  a  personal  representative  has  the  effect  under 
the  code  principally  of  permitting  such  persons  to  avoid,  on  behalf  of 
all  creditors,  certain  transfers  made  by  a  debtor.  For  example,  under 
Section  12326,  goods  held  on  consignment  by  a  merchant  are  subject 
to  the  claims  of  his  "creditors"  as  against  any  claim  of  the  consignor, 
unless  the  consignor  complies  with  that  section  or  with  the  filing  pro- 
visions of  Chapter  9.  Under  Section  12402(2),  a  sale  is  void  against 
the  "creditors"  of  the  seller  if  he  retains  possession  contrary  to  the 
provisions  of  CC  Section  3440.  Under  Chapter  6,  a  bulk  sale  as  therein 
defined  is  invalid  against  the  "creditors"  of  the  transferor.  The  defini- 
tion of  creditor  in  this  section  does  not,  of  itself,  create  any  rights 
under  Chapter  9,  since  the  rights  under  that  chapter  are  given  only  to 
a  "lien  creditor"  as  defined  in  Section  19301(3).  That  definition  of 
lien  creditor  includes  an  assignee,  a  trustee  in  bankruptcy  and  a  re- 
ceiver in  equity,  but  not  a  personal  representative  of  an  insolvent 
debtor. 

The  inclusion  of  a  personal  representative  within  the  definition  of 
creditor  does  not  make  any  change  in  the  California  law,  since  under 
Probate  Code  Section  579  such  a  personal  representative  is  already 
empowered  to  recover  fraudulent  conveyances  by  the  decedent  or  any 
other  "conveyance  that  by  law  is  void  as  against  creditors"  when  the 
estate  is  insolvent. 

The  inclusion  of  a  receiver  in  equity  within  the  definition  of  creditor 
does  not  apparently  make  any  change  in  California  law.  In  Can.ercr 
v.  California  Savings  &  Commercial  Bank  of  San  Dicqo,  4  Cal.  2d  159, 
48P.2d  39  (1935),  the  California  Supreme  Court  stated:  ".  .  .  there 
are  certain  situations  where  the  receiver  is  permitted  to  assert  rights 
and  defenses  not  available  to  the  insolvent.  Thus,  it  is  held  that  although 
the  insolvent  debtor  cannot  set  aside  a  transfer  in  fraud  of  his  cred- 
itors, as  he  is  in  pari  delicto,  the  receiver  acting  for  the  creditors  may 
attack  it.  .  ,  .  It  is  also  held  that  although  an  unrecorded  conveyance 
or  mortgage  is  valid  as  against  the  creditor  or  mortgagor,  his  receiver 
prevails  over  the  holder  under  the  unrecorded  instrument  under  stat- 
utes which  provide  that  unrecorded  transfers  are  void  as  to  creditors." 

The  inclusion  of  an  assignee  for  the  benefit  of  creditors  in  this 
definition  will  change  the  California  law.  At  the  present  time,  such  an 
assignee  is  held  to  stand  in  the  shoes  of  his  assignor,  and  cannot 
attack  any  conveyance  or  security  instrument  which  is  valid  against 
the  assignor.  CC  Section  3460;  Firat  National  Bank  of  San  Jose  v. 
Menke,  128  Cal.  103,  60  V.  67.")  flOOOV 
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The  inclusion  of  a  trustee  in  bankruptcy  in  this  definition  will 
neither  add  to  nor  subtract  from  the  rights  such  a  trustee  has  under 
Section  70(c)  of  the  Bankruptcy  Act. 

The  State  Bar  Committee  considered  that  the  language  proposed  to 
be  deleted  relating  to  an  insolvent  debtor's  or  assignor's  estate  was 
ambiguous.  It  did  not  object  to  permitting  a  personal  representative, 
acting  for  the  creditors  of  the  estate,  to  avoid  transfers  which  are  void 
against  such  creditors.  It  is  apparent  from  a  consideration  of  the  sec- 
tions of  the  Code  in  which  this  word  is  used,  that  this  is  the  meaning 
and  result  of  this  definition.  Since  that  result  is  already  provided  for 
by  Section  579  of  the  Probate  Code,  there  would  seem  to  be  no  reason 
to  delete  the  language  in  this  section. 

"With  respect  to  the  inclusion  of  an  assignee  for  the  benefit  of  cred- 
itors in  the  definition  of  ''creditor",  this  provision  would  clearly 
change  the  California  law  and  permit  such  an  assignee  to  avoid,  on  be- 
half of  all  of  the  creditors,  transfers  which  are  invalid  as  to  them  under 
some  section  of  the  Code.  Granting  to  an  assignee  for  the  benefit  of 
creditors  of  some  power  to  act  on  behalf  of  the  creditors  in  avoiding 
transfers,  as  a  trustee  in  bankruptcy  and  a  receiver  in  equity  may  do 
at  the  present  time,  has  a  great  deal  to  recommend  it.  It  would  tend  to 
encourage  the  use  of  the  informal  procedure  of  assignment  in  liquidat- 
ing insolvent  estates,  with  resultant  saving  of  expense,  in  cases  where,  at 
the  present  time,  bankruptcy  must  be  resorted  to  because  the  assignee 
lacks  these  powers.  The  principal  objection  to  such  inclusion  is  that 
this  type  of  revision  of  the  assignment  rules  could  be  better  accom- 
plished by  a  careful  study  and  complete  revision  of  the  chapter  of  the 
Civil  Code  dealing  with  such  assignments,  rather  than  by  this  some- 
what backhanded  device  of  including  the  assignee  within  the  definition 
of  "creditor"  in  the  Commercial  Code.  This  latter  type  of  treatment 
leaves  unanswered  many  problems  which  arise  once  a  representative  is 
given  the  status  of  a  creditor  or  lien  creditor.  See,  for  example,  under 
the  Bankruptcy  Act,  the  problems  involved  in  Moore  v.  Bay,  284  U.  S. 
4  (1931),  and  Constance  v.  Harvey,  215  F.2d  571  (2nd  Cir.  1954), 
cert,  denied,  348  U.  S.  913  (1954). 

SECTION    11201(31) 

This  subsection  provides:  "  'Presumption'  or  'presumed'  means  that 
the  trier  of  fact  must  find  the  existence  of  the  fact  presumed  unless 
and  until  evidence  is  introduced  which  would  support  a  finding  of  its 
nonexistence. ' ' 

Proposed  Amendment.  The  State  Bar  Committee  questions 
whether  this  subsection  is  consistent  with  CCP  §  1961  but  does  not  pro- 
pose any  specific  amendment. 

Recommendation.  It  is  recommended  that  this  subsection  be 
deleted. 

Discussion.  The  definition  of  "presumption"  in  this  subsection  is 
applicable  wherever  that  word  is  used  in  the  Code,  which  is  largely  in 
Chapter  3  (see  Sections  13114(3),  13307(1),  13414(2),  13416(4), 
13419(2),  13503(2)  and  13510). 
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In  order  to  determine  whether  this  definition  changes  present  Cali- 
fornia law,  it  is  necessary  to  consider  briefly  the  two  leading  theories 
about  presumptions:  the  Thayer-Wigmore  theory  and  the  Morgan- 
McCormick  theory.  According  to  Thayer  and  Wigmore,  a  presumption 
merely  changes  the  burden  of  going  forward  with  the  evidence,  and, 
once  substantial  controverting  evidence  has  been  introduced,  the  pre- 
sumption disappears  from  the  case.  According  to  Morgan  and  McCor- 
mick,  a  presumption  changes  not  merely  the  burden  of  going  forward, 
but  also  the  burden  of  persuasion  and,  therefore,  continues  in  the  case 
and  is  an  element  in  formulating  the  charge  to  the  jury.  California 
follows  neither  of  these  theories.  By  an  interpretation  of  the  California 
statutes  (principally  CCP  §  1957,  1959  and  1961),  the  California  courts 
have  reached  the  conclusion  that  a  presumption  is  "evidence"  which 
must  be  weighed  by  the  jury  along  with  the  evidence  contradicting  it. 
Witkin,  California  Evidence,  §  61,  §  102  (1958).  The  principal  ele- 
ments of  the  peculiar  California  law  have  been  stated  by  Professor 
James  H.  Chadbourn  in  an  unpublished  manuscript  as  follows : 

"...  a  presumption  is  evidence,  weighable  as  such. 

"...  the  jury  is  to  be  charged  that  the  opponent  of  a  presump- 
tion who  does  not  possess  the  burden  of  proof  nevertheless  bears 
the  burden  to  rebut  the  presumption  by  evidence  of  equivalent  or 
superior  convincing  force. 

"...  a  presumption  is  rebuttable  as  a  matter  of  law  only  by 
conclusive  evidence  from  the  rebutter  or  by  evidence  from  his 
adversary. ' ' 

The  Model  Code  of  Evidence  promulgated  by  the  American  Law 
Institute  adopted  in  Rule  704  the  Thayer-Wigmore  theory.  The  Uni- 
form Rules  of  Evidence  promulgated  bj^  the  Commissioners  on  Uniform 
State  Laws  adopted  in  substance  the  Morgan-McCormick  theory.  This 
definition  in  the  Uniform  Commercial  Code  is  substantially  copied 
from  paragraph  (1)  of  Rule  704  of  the  Model  Code  of  Evidence.  Never- 
theless, it  does  not  expressly  adopt  the  Thayer-Wigmore  theory  because 
paragraph  (2)  of  that  Rule,  which  saj's  that  once  substantial  con- 
troverting evidence  is  introduced  "the  existence  or  nonexistence  of  the 
presumed  fact  is  to  be  determined  exactly  as  if  no  presumption  had 
ever  been  applicable  in  the  action",  is  omitted  in  the  Uniform  Com- 
mercial Code.  Nevertheless,  it  has  a  definite  Thayer-Wigmore  flavor  in 
view  of  its  derivation,  and  one  expects  it  to  go  on  and  say  that  once 
substantial  controverting  evidence  is  introduced,  the  presumption  dis- 
appears, because  that  is  what  the  original  text  did  go  on  to  say.  It  is 
conceivable  that  a  court  would  read  into  it  the  latter  statement. 

Therefore,  whether  this  definition  changes  California  law  depends 
upon  how  it  will  be  interpreted,  and  this  is  very  difficult  to  predict. 

If  this  subsection  is  ultimately  interpreted  in  harmony  with  those 
sections  of  the  Code  of  Civil  Procedure  defining  presumptions  and  their 
effect,  its  presence  in  the  Code  would  be  harmless,  but,  at  the  same 
time,  entirely  useless.  On  the  other  hand,  if  it  is  interpreted  differently 
from  those  sections,  the  result  would  be  that  there  would  be  one  law 
of  presumptions  in  hiwsnits  arising  under  the  Code  and  another  law 
of  presumptions  in  all  other  lawsuits.  This  would  be  a  very  undesirable 
result,  regardless  of  which  law  is  "better." 
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It  is  very  difficult  to  defend  the  present  California  law  of  presump- 
tions, and,  so  far  as  we  know,  no  one  has  ever  tried  to  do  so.  The  ques- 
tion is,  however,  whether  the  Uniform  Commercial  Code  is  the  place 
to  reform  this  law;  and,  if  so,  whether  a  completely  ambiguous  pro- 
vision which  answers  none  of  the  basic  problems  accomplishes  such 
reform.  At  the  direction  of  the  Legislature,  the  California  Law  Revi- 
sion Commission  has  for  several  years  been  conducting  an  extensive 
study  of  the  Uniform  Rules  of  Evidence,  which  include  the  subject  of 
presumptions,  with  a  view  to  a  statutory  reform  of  t"he  California  law 
of  evidence.  A  treatment  of  this  subject  in  connection  with  the  bill 
which  will  result  from  that  study  would  give  California  a  uniform  law 
of  presumptions  within  the  State,  which  is  more  important  than  having 
the  California  law  of  presumptions  in  a  particular  area  uniform  with 
that  of  some  other  state. 

SECTION    11201(43) 

This  subsection  provides:  ''  'Unauthorized'  signature  or  indorse- 
ment means  one  made  without  actual,  implied,  or  apparent  authority 
and  includes  a  forgery. ' ' 

Proposed  Amendment.  The  State  Bar  Committee  proposes  that 
the  word  "ostensible"  be  substituted  for  the  words  "implied  or  ap- 
parent", on  the  ground  that  "ostensible"  is  defined  in  CC  §§2300  and 
2317  and  is  well  understood  and  has  been  judicially  construed  in 
California. 

Recommendation.  It  is  recommended  that  the  proposed  amend- 
ment be  rejected. 

Discussion.  As  a  preliminary  matter,  it  should  be  noted  that  the 
word  "ostensible"  as  used  in  California  corresponds  not  to  the  two 
words  "implied  or  apparent"  as  used  elsewhere,  but  only  to  the  one 
word  "apparent."  The  Restatement  of  Agency  (2d)  in  §§7  and  8, 
defines  actual  and  apparent  authority  and  treats  "express"  and  "im- 
plied" authority  as  subdivisions  of  actual  authority.  It  also  states 
that  apparent  authority  "is  entirely  distinct  from  [actual]  authority, 
either  express  or  implied."  §8,  Comment  a.  It  is  equally  clear  that 
what  the  Code  intends  by  "implied"  authority  is  "actual  authority" 
as  defined  in  CC  §2316  and  not  "ostensible  authority"  as  defined  in 
CC  §2317.  Columbia  Outfitting  Company  v.  Freeman,  26  C.2d  216, 
218,  223  P.  2821,  (1950).  Therefore,  if  this  amendment  is  accepted  at 
all,  the  word  "ostensible"  should  be  substituted  only  for  the  word 
' '  apparent ' '  and  not  for  the  two  words  ' '  implied  or  apparent. " 

The  substitution  is  recommended  on  the  ground  that  the  courts  might 
interpret  the  word  "apparent"  in  this  subsection  of  the  Code  in  a 
different  manner  than  they  have  interpreted  the  word  "ostensible" 
in  CC  §2317,  possibly  because  they  would  assume  that  in  using  a  dif- 
ferent word,  the  Legislature  intended  a  different  meaning.  Ostensible 
authority  is  defined  in  CC  §2317  as  authority  which  a  principal, 
"intentionally  or  by  want  of  ordinary  care,  causes  or  allows  a  third 
person  to  believe  the  agent  to  possess."  The  Restatement  of  Agency 
(2d,  §8,  defines  apparent  authority  as  the  "power  to  affect  the  legal 
relations  of  another  person  by  transactions  with  third  persons,  pro- 
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fessedh^  as  agent  for  the  other,  arising  from  and  in  accordance  with 
the  other's  manifestations  to  such  third  persons." 

The  Civil  Code  section  differs  from  the  Restatement  definition  in 
that  proof  of  intention  or  negligence  on  the  part  of  the  principal  is 
required,  in  addition  to  objective  manifestations  by  the  principal  to 
a  third  party  that  the  agent  has  authority.  In  addition,  CC  §2324 
provides  that  a  principal  is  bound  by  the  acts  of  an  agent  under  osten- 
sible authority  '^to  those  persons  only  who  have  in  good  faith,  and 
without  want  of  ordinaiy  care,  incurred  a  liability  or  parted  with 
value,  upon  the  faith  thereof."  Thus,  the  California  concept  of  osten- 
sible authority  appears  to  coincide  roughly  with  what  the  Restatment 
in  §8B  calls  "estoppel."  Tlohort  v.  Hohart  Estate  Company,  26C.2d 
412,  451,  159  P.2d  958  (1945).  However,  as  the  Restatement  says,  "In 
the  usual  agency  case,  .  .  .  little  turns  upon  this  distinction."  §8, 
Comment  d. 

If  it  is  assumed  that  the  Civil  Code  definition  of  "ostensible" 
differs  from  the  meaning  of  the  word  "apparent"  in  this  section  in 
that  proof  of  the  elements  of  an  estoppel  is  required  under  the  first 
but  not  under  the  second,  it  would  appear  that  the  word  "apparent" 
is  preferable  despite  the  fact  that  its  meaning  under  the  Code  will  not 
be  the  same  as  the  meaning  of  the  word  "ostensible"  used  in  other 
agency  cases.  The  Restatement  puts  the  case  this  way:  "Apparent  au- 
thority is  based  upon  the  principle  Mhich  has  led  to  the  objective 
theory  of  contracts,  namely,  that  in  contractual  relations  one  should 
ordinarily  be  bound  by  what  he  says  rather  than  by  what  he  intends, 
so  that  the  contract  which  results  from  the  acceptance  of  an  offer  is 
that  which  the  offeree  reasonably  understands,  rather  than  what  the 
offeror  means.  It  follows,  therefore,  that  when  one  tells  a  third  person 
that  another  is  authorized  to  make  a  contract  of  a  certain  sort,  and 
the  other,  on  behalf  of  the  principal  becomes  immediately  a  contract- 
ing party,  Avith  both  rights  and  liabilities  to  the  third  person,  irrespec- 
tive of  the  fact  that  he  did  not  intend  to  contract  or  that  he  had 
directed  the  'agent'  not  to  contract,  and  without  reference  to  any 
change  of  position  by  the  third  party."  In  other  words,  in  this  area  the 
law  of  agency  is  part  of  the  law  of  contracts,  not  of  torts,  and  should 
be  so  treated. 

SECTION    11205(6) 

This  subsection  provides:  "Evidence  of  a  relevant  usage  of  trade 
offered  by  one  party  is  not  admissible  unless  and  until  he  has  given  the 
other  party  such  notice  as  the  court  finds  sufficient  to  prevent  unfair 
surprise  to  the  latter." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  that 
this  subsection  be  deleted. 

Recommendation.  It  is  recommended  that  this  subsection  be 
deleted. 

Discussion.  This  subsection  requires  "notice"  by  one  party  in  a 
lawsuit  to  the  other  party,  if  the  first  intends  to  rely  upon  a  "usage 
of  trade"  as  qualifying  tlie  meaning  of  an  express  contract.  Such 
evidence  is  made  admissible  by  subsection    (3)    of  the  same  section, 
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which  provides :  "  A  course  of  dealing  between  parties  and  any  usage  of 
trade  in  the  vocation  or  trade  in  which  they  are  engaged  or  of  which 
they  are  or  should  be  aware  give  particular  meaning  to  and  supple- 
ment or  qualify  terms  of  an  agreement. ' ' 

This  subsection  would  change  the  California  law.  "While  some  of  the 
early  cases  stated  that  in  order  to  rely  upon  a  ''custom"  which  was 
not  so  general  as  to  be  the  subject  of  judicial  notice,  it  was  necessary 
to  plead  it,  Pray  v.  Trower  Lumber  Co.,  101  C.A.  482,  489,  281,  P. 
1036  (1929)  ;  the  more  recent  cases  have  established  that  a  "custom  of 
the  trade"  in  a  contract  action  between  persons  who  are  members  of 
that  trade  is  admissible  to  show  the  meaning  of  their  contract  without 
being  pleaded  on  the  ground  that  "it  must  be  presumed  to  be  known 
to  parties  who  are  specialists  in  the  field."  lusi  v.  Chase,  169  C.A.  2d 
83,  87,  337  P.  2d  79,  (1959)  ;  Associated  Lathing  and  Plastering  Com- 
pany V.  Louis  C.  Dunn,  Inc.,  135  C.A.  2d  40,  286  P.  2d  825  (1955) 
(per  Peters,  J.)  ;  Covely  v.  C.A.B.  Construction  Co.,  110  C.A.  2d  30, 
242  P.  2d  87  (1952)  (per  McComb,  J.).  Although  these  cases  would 
only  specifically  cover  the  first  circumstance  stated  in  subsection  (3) 
of  this  section;  i.e.,  w^here  the  usage  is  "in  the  vocation  or  trade  in 
which  [the  parties]  are  engaged",  their  rationale  would  also  cover 
the  second  circumstance;  i.e.,  where  the  usage  is  one  "of  which  [the 
parties]  are  or  should  be  aware." 

The  objection  to  this  subsection  is  that  it  is  either  meaningless  or 
undesirable.  If  it  is  held  that  there  is  "unfair  surprise"  only  if  the 
other  party  did  not  know  or  have  reason  to  know  of  the  usage,  then 
the  evidence  is  inadmissible  in  any  event  and  giving  the  notice  will 
not  make  it  so.  If,  on  the  other  hand,  the  subsection  means  that  there 
may  be  unfair  surprise  where  the  other  party  is  aware  or  should  be 
aware  of  the  usage,  then  the  subsection  seems  to  create  more  injustice 
than  it  removes.  If  the  party  rehdng  on  the  usage  does  not  give  the 
notice  because  he  knows  that  the  other  party  is  aware  or  should  be 
aware  of  the  usage,  and  the  judge  then  excludes  his  evidence  on  the 
ground  that  the  other  party  has  been  "unfairly  surprised",  this  would 
cause  even  greater  "unfair  surprise"  to  the  proponent  of  the  evidence. 

An  additional  objection  to  the  subsection  is  that  it  is  inadequate  as 
a  procedural  rule,  even  if  a  desirable  one.  It  does  not  say  how  the 
notice  is  to  be  given,  for  what  length  of  time,  what  it  is  to  contan,  or 
what  happens  if  it  is  not  given,  except  that  the  evidence  is  not  admis- 
sible "unless  and  until"  it  is  given.  Does  this  mean  that  regardless  of 
the  circumstances,  the  proponent  of  the  evidence  is  entitled  to  a  con- 
tinuance in  the  middle  of  the  trial,  if  he  then  gives  the  notice,  for  such 
length  of  time  as  the  judge  decides  is  sufficient  to  "prevent  unfair 
surprise ' '  to  the  other  party  ? 

SECTION    11201(15) 

This  subsection  provides:  "(15)  'Document  of  title'  includes  bill 
of  lading,  dock  warrant,  dock  receipt,  warehouse  receipt  or  order  for 
the  delivery  of  goods,  and  also  any  other  document  which  in  the  regular 
course  of  business  or  financing  is  treated  as  adequately  evidencing  that 
the  person  in  possession  of  it  is  entitled  to  receive,  hold  and  dispose 
of  the  document  and  the  goods  it  covers.  To  be  a  document  of  title  a 
document  must  purport  to  be  issued  by  or  addressed  to  a  bailee  and 
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purport  to  cover  goods  in  the  bailee's  possession  which   are  either 
identified  or  are  fungible  portions  of  an  dentfied  mass." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  amend  this  subsection  to  include  specifically  a  "gin  ticket" 
and  a  "compress  receipt"  as  documents  of  title.  The  California 
Bankers  Committee  also  proposes  amendments  to  Sections  17502  and 
17503  which  would  eliminate  "delivery  orders"  as  documents  of  title. 
This  would  require  deletion  of  the  underscored  words  in  this  sub- 
section. 

Recommendation.  It  is  recommended  that  the  underscored  words 
in  this  subsection  be  deleted  and  that  the  other  proposed  amendment 
be  rejected. 

Discussion.  There  can  be  no  doubt  that  the  gin  ticket  and  com- 
press receipt  are  issued  by  a  bailee  (the  cotton  gin  or  compress,  as 
the  case  may  be)  and  purport  to  cover  cotton  in  the  bailee's  possession. 
Therefore,  if  in  the  regular  course  of  business  or  financing  they  are 
treated  as  adequately  evidencing  that  the  person  in  possession  of  such 
documents  is  entitled  to  receive,  hold  and  dispose  of  the  documents  and 
the  goods  represented,  as  the  California  Bankers  Committee  states, 
then  they  are  already  included  in  this  definition.  The  amendment  is 
unnecessary,  and  in  our  opinion  this  sort  of  tinkering  with  the  Code 
language  to  make  clear  what  is  already  clear  is  highly  unwise. 

For  a  discussion  of  the  other  amendments  relating  to  "delivery 
orders"  see  Sections  17502(1)  and  17503(2),  below. 

SECTION    11201(27) 

This  subsection  provides:  "Notice,  knowledge  or  a  notice  or  notifi- 
cation received  by  an  organization  is  effective  for  a  particular  trans- 
action from  the  time  when  it  is  brought  to  the  attention  of  the  individ- 
ual conducting  that  transaction,  and  in  any  event  from  the  time  when 
it  would  have  been  brought  to  his  attention  if  the  organization  had 
exercised  due  diligence." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  add  at  the  end  of  this  Section  the  following:  "or  in  the  case 
of  an  organization  maintaining  branch  offices  at  the  time  when  it  would 
have  been  brought  to  his  attention  if  the  personnel  of  the  organization 
at  such  branch  or  office  had  exercised  due  diligence." 

Recommendation.  It  is  recommended  that  a  new  sentence  be  added 
at  the  end  of  this  subsection  to  read  as  follows:  "If  notice,  knowledge 
or  a  notice  or  notification  is  brought  to  the  attention  of  a  branch  or 
office  of  a  financial  institution  other  than  the  branch  or  office  where 
the  individual  conducting  the  transaction  is  located,  due  diligence  does 
not  require  bringing  it  to  the  attention  of  the  individual  conducting  the 
transaction  unless  the  individual  receiving  it  is  aware  of  the  trans- 
action." 

Discussion.  The  purpose  of  the  amendment  is  to  preserve  the 
California  law  that  notice  to  a  branch  bank  other  than  the  branch  con- 
ducting the  transaction  is  not  notice  to  the  bank.  See  Security-First 
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Nat.  Bank  v.  Taylor,  123  C.A.  2d  380,  266  P.  2d  914  (1954)  ("It  would 
be  an  unreasonable  burden  on  trade  and  commerce  to  require  a  bank 
and  each  of  its  branches  in  a  sprawling  empire  of  banks  to  know  the 
innumerable  facts  daily  communicated  to  each  branch  by  its  numerous 
patrons.")  We  approve  of  this  purpose,  but  the  language  proposed  by 
the  California  Bankers  Committee  is  meaningless  since  there  is  no 
referent  for  the  words  "such  branch  or  office."  Therefore,  we  suggest 
rewording  the  amendment  as  indicated  above. 

CHAPTER  2  _^ 

SECTION    12107 

This  Section  provides : 

"(1)  A  contract  for  the  sale  of  timber,  minerals  or  the  like 
or  a  structure  or  its  materials  to  be  removed  from  realty  is  a  con- 
tract for  the  sale  of  goods  within  this  chapter  if  they  are  to  be 
severed  by  the  seller  but  until  severance  a  purported  present  sale 
thereof  which  is  not  effective  as  a  transfer  of  an  interest  in  land 
is  effective  only  as  a  contract  to  sell. 

"(2)  A  contract  for  the  sale  apart  from  the  land  of  growing, 
crops  or  other  things  attached  to  realty  and  capable  of  severance 
without  material  thereto  but  not  described  in  subdivision  (1)  is  a 
contract  for  the  sale  of  goods  within  this  chapter  whether  the 
subject  matter  is  to  be  severed  by  the  buyer  or  by  the  seller  even 
though  it  forms  part  of  the  realty  at  the  time  of  contracting,  and 
the  parties  can  by  identification  effect  a  present  sale  before  sever- 
ance. 

"(3)  The  provisions  of  this  section  are  subject  to  any  third 
party  rights  provided  by  the  law  relating  to  realty  records,  and 
the  contract  for  sale  may  be  executed  and  recorded  as  a  document 
transferring  an  interest  in  land  and  shall  then  constitute  notice  to 
third  parties  of  the  buyer's  rights  under  the  contract  for  sale." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  delete  the  words  "if  they  are  to  be  severed  by  the  seller"  in 
subsection  (1)  and  the  words  "whether  the  subject  matter  is  to  be 
severed  by  the  buyer  or  by  the  seller"  in  subsection  (2). 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  Prior  to  the  Uniform  Sales  Act,  a  conflict  of  authority 
prevailed  in  the  United  States  on  whether  the  sale  of  standing  timber 
was  a  sale  of  goods  or  of  realty.  Williston  states  that  most  of  the 
American  courts  that  dealt  with  the  problem  held  that  such  a  contract 
was  one  for  the  sale  of  realty.  1  Williston  Sales  (Rev.  Ed.  1948)  157. 
California  had  no  clear  judicial  expression  on  the  issue  before  the 
Uniform  Sales  Act  was  passed. 

The  English  common  law  rule  was  that  the  sale  of  standing  timber, 
if  it  was  not  to  be  removed  immediately,  was  not  a  contract  for  an 
interest  in  land.  The  significance  of  this  to  American  lawyers  is  that 
the  English  rule  was  codified  in  the  English  Sale  of  Goods  Act  and  this 
was,  in  turn,  copied  in  writing  the  Uniform  Sales  Act.  Hence,  under 
the  Sales  Act,  the  rule  came  to  be  that  any  growing  object  attached  to 
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the  soil  was  to  be  treated  as  ^oods  if  it  was  to  be  severed  under  the 
contract,  no  matter  which  partv  was  to  sever.  Williston  insists  that 
under  the  Sales  Act  definiton  of  o-oods  [§  76(1)  ;  CC  §  1796(1)],  a  con- 
tract for  the  sale  of  standin2:  timber  should  be  considered  the  sale  of 
goods  only  if  the  timber  is  to  be  cut  'promptly.  The  wordinp;  of  the 
statute  ("things  attached  to  or  forming  part  of  the  land  which  are 
agreed  to  be  severed  before  sale  or  under  the  contract  of  sale")  does 
not  expressly  require  a  prompt  severance,  but  some  cases  have  read  in 
such  a  requirement.  See,  e.g.,  Reid  v.  Kier,  175  Ore.  192  152  P.  2d  417 
(1944). 

However,  in  Palmer  v.  WaJiler,  133  Cal.  App.  2d  705,  711,  285  P.  2d 
8  (1955),  the  court  said  : 

"In  California,  under  the  provisions  of  Civil  Code,  Sections  658 
and  660,  standing  timber  purchased  separately  from  the  land  under 
a  contract  for  severance,  thereby  becomes  personalty  for  all  pur- 
poses depending  upon  the  contract  of  purchase.  As  pointed  out  by 
both  parties  in  their  briefs,  the  legal  status  of  standing  timber  is 
not  uniform  throughout  the  several  states,  and  in  California  there 
are  no  decisions  directly  upon  the  point  involved  here.  However, 
the  language  of  Civil  Code,  Sections  658  and  660,  is  in  our  opinion 
quite  clear  and  explicit,  and  regardless  of  what  the  rule  is  else- 
where, we  are  satisfied  that  as  to  those  claiming  under  or  by 
reason  of  a  contract  of  sale,  the  California  rule  is  that  where 
standing  timber  is  purchased  separately  from  the  land  for  the 
purpose  of  severance,  it  must  thereafter  be  considered  as  'goods' 
or  personal  property. ' ' 

Devencenzi  v.  Donkonics,  170  Cal.  App.  2d  513,  339  P.  2d  232  (1959) 
(sale  of  Christmas  trees  to  be  cut  bv  seller),  and  Kejr  v.  Construction 
Enr/ineers,  Inc.,  Ill  Cal.  App.  2d  817,  245  P.  2d  21  (1952)  (sale  of 
timber  with  severance  to  be  done  bj^  buyer),  lend  weight  to  the  state- 
ment in  the  Palmer  case. 

Hence,  in  California  under  the  Sales  Act  the  sale  of  standing  timber 
to  be  severed  under  the  contract  is  a  sale  of  goods  without  regard  to 
whether  the  seller  or  the  buyer  is  to  sever.  Also,  the  statements  in  the 
Palmer  case  could  be  construed  to  indicate  that  a  sale  of  timber  to  be 
severed  by  the  buyer  is  a  sale  of  personal  property  without  regard  to 
the  time  of  severance,  contrary  to  the  intcri)retation  suggested  by  "Wil- 
liston. 

This  section  of  the  Code  clearly  categorizes  a  sale  of  standing  timber 
to  be  severed  by  the  .seller  as  a  sale  of  goods.  Inferentially,  sales  of 
standing  timber  to  be  severed  by  the  vendee  are  sales  of  realty.  In  the 
latter  case,  no  distinction  is  made  regarding  the  promptitude  required 
for  severance  by  the  agreement.  Thus,  the  Code  would  modify  present 
law  by  classfyiiig  as  a  realty  contract  an  agreement  for  the  buyer  to 
go  on  the  land  and  remove  timber  without  any  riglit  to  prolonged 
occupancy  of  the  land.  If  the  California  view  is,  as  suggested  in  the 
Palmer  ease,  that  the  time  of  severance  by  the  vendee  is  immaterial, 
the  Code  provision  would  clearly  change  that  rule. 

Subsection  (3)  of  this  Section  seems  entirely  consistent  with  CC  § 
1220  which  allows  timber  sale  contracts  to  be  recorded  with  like  effect 
as  though  the^'  were  real  estate  contracts. 
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In  general,  mineral  rights  and  oil  and  gas  interests  have  been 
treated  as  real  property  for  purposes  of  the  Statute  of  Frauds.  The 
recipient  of  such  rights  normally  comes  on  the  land  and  stays  for 
a  prolonged  period  in  severing  the  minerals  or  petroleum.  It  has  been 
generally  agreed  since  Callahan  v.  Martin,  3  Cal.  2d  110,  43  P.  2d  783 
(1935),  that  the  oil  and  gas  lessee's  interest  is  in  the  nature  of  a  profit 
a  prendre  or  incorporeal  hereditament — an  interest  in  realty.  This 
ease  also  held  the  lessor's  interest  and  fractional  assignments  thereof 
to  be  interests  in  real  property.  Fractional  assignments  of  the  lessee's 
vi^orking  interest  are  also  considered  realty.  La  Laguna  Ranch  Co.  v. 
Bolge,  18  Cal.  2d  132,  114  P.  2d  351  (1941).  The  California  cases  have 
ignored  the  Sales  Act  definition  of  goods  in  classifyng  oil  and  gas 
interests,  as  well  as  mining  interests. 

It  could  be  contended  that  under  the  Sales  Act  the  sale  by  a  lessee 
of  a  fractional  percentage  of  his  interest  is  a  sale  of  a  portion  of  the 
oil  to  be  severed  and,  thereby,  a  sale  of  personal  property ;  however, 
the  courts  look  at  it  as  a  transfer  of  a  portion  of  the  lessee's  right  to 
take  oil,  hence,  it  bears  the  same  descriptive  label  as  that  interest— 
a  profit  a  prendre.  This  Section  of  the  Code  inferentially  provides  that 
if  severance  is  by  the  buyer,  as  is  usually  the  case  with  minerals  and 
oil  and  gas,  realty  is  involved. 

The  California  cases  have  long  held  the  sale  of  growing  crops  not 
to  be  within  the  Statute  of  Frauds  covering  the  sale  of  realty.  Davis 
V.  McFarlane,  37  Cal.  634  (1860)  ;  Vidicevich  v.  Skinner,  11  Cal.  239 
(1888).  Thus,  under  both  the  sales  Act  and  this  provision  of  the  Code, 
a  sale  of  crops  is  a  sale  of  personalty  without  regard  to  which  party 
severs. 

The  change  suggested  by  the  California  Bankers  Committee  is  to 
treat  agreements  for  the  sale  of  timber,  minerals,  or  buildings  as  con- 
tracts for  the  sale  of  goods  without  regard  to  which  party  is  to  sever. 
This  Section  in  unamended  form  would  make  the  classification  of  the 
contract  as  one  for  the  sale  of  realty  or  personalty  depend  upon 
whether  seller  or  buyer  severs.  The  amendment  proposed  would  not 
change  the  result  provided  by  the  original  section  in  cases  concerning 
sales  of  crops. 

The  reason  suggested  by  the  California  Bankers  Committee  for 
doing  away  with  the  distinction  regarding  which  party  is  to  sever  is 
that  this  preserves  the  Sales  Act  definition  of  goods.  No  compelling 
reason  exists  for  preserving  this  definition.  It  is  a  very  loose  definition 
which  could  be  construed  to  classify  a  contract  for  the  sale  of  timber 
or  minerals  as  a  sale  of  personal  property  even  though  the  purchaser 
of  the  timber  or  minerals  is  granted  the  right  to  go  on  the  land  for 
protracted  periods  to  remove  the  substance.  Pre-Uniform  Sales  Act 
authority  was  clear  that  such  a  contract  involved  an  interest  in  land, 
and  the  leading  authorities,  Corbin  and  Williston,  contend  that  such 
a  contract  should  still  be  so  considered.  This  Section  seems  to  clear 
up  this  question  by  its  unmistakable  inference  that  a  contract  wherein 
the  vendee  is  to  sever  timber,  minerals,  or  buildings  is  a  contract  to 
sell  realty. 

The  provisions  of  this  Section  regarding  severance  are  consonant 
with  the  great  weight  of  authority  in  the  minerals  cases  and  constitute 
a  sensible  and  an  easily  applied  guide  in  the  timber  cases.  Under  the 


448  SENATE  FACT  FINDIXG   COMMITTEE  ON   JUDICIARY 

definition  of  goods  in  the  Sales  Act,  it  is  uncertain  whether  the  sever- 
ance mentioned  means  only  a  prompt  severance  (as  Williston  believes) 
or  whether  it  can  mean  a  remote  severance,  as  the  Palmer  case  in 
California  suggests.  The  time  of  severance  is  no  problem  under  the 
Code. 

In  short,  there  seems  to  be  no  valid  reason  for  retaining  the  Sales  Act 
definition  of  goods.  The  courts  have  ignored  it  in  oil  and  gas  cases, 
and  no  one  is  sure  what  it  means  with  regard  to  the  timber  cases. 

SECTION    12201  (3)(b) 

The  clause  provides: 

"(3)  A  contract  which  does  not  satisfy  the  requirements  of 
subsection  (1)  [the  Statute  of  Frauds  of  Chapter  2],  but  which 
is  valid  in  other  respects  is  enforceable  .  .  . 

"(b)  If  the  party  against  whom  enforcement  is  sought  admits 
in  his  pleading,  testimony,  or  otherwise  in  court  that  a  contract 
for  sale  was  made  but  the  contract  is  not  enforceable  under  this 
provision  beyond  the  quantity  of  goods  admitted;" 

Proposed  Amendment.  The  State  Bar  Committee  recommends 
further  study  to  determine  whether  this  clause  should  be  deleted  or 
amended  to  make  clear  its  effect  on  a  general  demurrer. 

Recommendation.     It  is  recommended  that  this  clause  be  deleted. 

Discussion.  This  clause  necessitates  a  re-examination  of  the  pur- 
pose of  the  Statute  of  Frauds.  It  it  to  render  oral  contracts  even 
though  actually  made  unenforceable,  or,  as  Corbin  suggests,  to  pre- 
vent the  enforcement  of  alleged  oral  contracts  that  were  never  in  fact 
made  b}^  the  use  of  perjured  testimony  ?  It  is  apparent  that  the  drafts- 
men of  the  Code  tend  to  favor  the  latter  statement  as  the  proper 
objective  of  the  Statute.  Therefore,  if  the  defendant  admits  the  con- 
tract was  made  by  his  pleading  or  testimony,  no  reason  remains  for 
allowing  him  to  raise  the  Statute. 

Walsh  V.  Standart,  174  Cal.  807,  164  Pac.  795  (1917),  seems  to  hold 
that  an  admission  of  the  existence  of  a  contract  in  defendant's  cross- 
complaint  "constituted  a  sufficient  note  or  memorandum  in  writing 
of  the  previous  contract  of  April  4  to  satisfy  the  statute  of  frauds." 
This  supersedes  the  view  expressed  in  Burt  v.  Wilson,  28  Cal.  632 
(185),  to  the  effect  that  an  admission  in  an  answer  does  not  bind  the 
defendant  if  he  raises  the  Statute  of  Frauds  in  the  answer. 

It  is  settled  in  California  that  the  defendant  may  present  the  defense 
of  Statute  of  Frauds  by  demurror.  One  ground  of  demurrer  under 
CCP  §  430  is  that  "in  actions  founded  upon  a  contract,  it  cannot  be 
ascertained  from  the  complaint,  whether  or  not  the  contract  is  written 
or  oral."  Thus  by  demurrer,  defendant  can  force  plaintiff  to  disclose 
whether  the  contract  is  oral.  If  it  appears  on  the  face  of  the  com- 
plaint that  it  is  oral,  and  does  not  comply  with  the  requirements  of 
the  Statute,  then  it  is  again  subject  to  demurrer.  Parker  v.  Solomon, 
171  A.C.A.  120,  340  P.2d  353  (1959)  ;  Loper  v.  Fhfuv,  72  Cal.  App. 
2d  619,  165  P.2d  256  (1946).  AltJKnigh  the  point  has  not  boon  discussed, 
it  is  obvious  that  the  California  courts  do  not  consider  a  demurrer  as 
constituting  an  admission  of  the  existence  of  an  oral  contract  alleged 
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in  the  complaint  sufficent  to  constitute  a  written  memorandum  under 
the  Statute. 

This  clause  of  the  Code  continues  the  view  of  the  California  court  in 
Walsh  V.  Standart ;  clearly  an  admission  in  an  answer  or  cross-com- 
plaint would  be  sufficient  to  take  the  case  out  of  the  Statute  under  this 
provision.  It  is  uncertain  what  effect  the  Code  provision  would  give 
to  a  demurrer  to  a  complaint  alleging  an  oral  contract.  Is  a  demurrer 
the  kind  of  admission  meant  by  the  Code? 

In  its  present  form  this  clause  is  not  a  precise  statute.  Not  only  is 
the  effect  of  a  demurrer  unclear,  but  also  the  right  of  the  plaintiff  to 
compel  the  defendant  to  admit  or  deny  the  existence  of  the  contract 
is  indefinite.  Moreover,  what  does  "otherwise  in  court"  mean?  It  could 
be  construed  to  mean  interrogatories  or  discovery  procedure.  It  might 
be  held  to  mean  testimony  in  another  case.  Two  commentators  have 
found  this  subsection  vague  on  these  points.  See  Hawkland,  Sales  and 
Bulk  Sales  under  the  UCC  (ALI  1955)  31 ;  1  N.  Y.  Law  Rev.  Comm., 
Study  of  the  Uniform  Commercial  Code  (1955)  372.  (Since  these 
commentaries,  the  subsection  has  been  redrafted  but  not  appreciably 
clarified.) 

It  is  probable  that  the  draftsmen  of  this  subsection  intended  a  major 
change  in  the  use  of  the  Statute  of  Frauds  in  litigation.  If  the  objective 
of  the  Statute  of  Frauds  under  the  Code  is  merely  to  prevent  con- 
tracts that  have  never  been  made  from  being  enforced,  rather  than 
rendering  unenforceable  oral  contracts  that  were  actually  made,  then 
it  is  entirely  consistent  with  this  purpose  to  make  the  defendant  either 
admit  or  deny  the  existence  of  the  alleged  contract.  If  he  admits  it  by 
pleading  or  testimony,  the  contract  is  enforceable ;  if  he  denies  it 
falsely,  he  has  committed  perjury. 

In  furtherance  of  the  purpose  of  the  Statute  espoused  by  the  Code, 
an  admission  in  pretrial  proceedings  should  be  binding  on  the  defend- 
ant, as  should  an  admission  in  another  case.  Moreover,  a  demurrer  to  a 
complaint  alleging  an  oral  contract  on  the  ground  of  the  Statute  of 
Frauds  should  be  overruled,  because  the  plaintiff  may  be  able  to  prove 
the  oral  contract  by  the  admission  of  the  defendant  on  trial  and  thereby 
remove  the  Statute  of  Frauds  as  a  bar  to  his  action.  Permitting  the 
Statute  to  be  raised  by  demurrer  would  be  contrary  to  the  theory  that 
the  defendant  should  be  made  either  to  admit  or  deny  the  contract. 

Under  this  clause  the  plaintiff  could  allege  an  oral  contract ;  and  the 
defendant  would  have  to  admit  or  deny  it  in  his  answer.  If  he  denies 
it  and  the  case  goes  to  trial,  the  plaintiff  could  introduce  evidence  tend- 
ing to  show  the  existence  of  an  oral  contract ;  but  if  the  defendant  still 
denies  on  the  stand  that  there  was  any  contract,  the  court  must  direct 
a  verdict  for  the  defendant.  The  result  would  be  to  put  great  pressure 
on  the  defendant  to  perjure  himself.  All  he  has  to  do  to  win  the  case 
is  to  deny  on  the  stand  that  he  made  the  contract.  He  must  take  the 
risk  of  a  perjury  prosecution,  but  this  risk  is  usually  small.  The  effect 
of  this  clause  is  to  create  a  situation  where  a  defendant's  perjured 
denial  is  conclusive  on  the  issue  of  whether  an  oral  contract  was  made. 

This  clause  is  an  attempt  to  ameliorate  the  unfortunate  consequences 
of  the  Statute  of  Frauds.  The  result  it  has  reached,  however,  is  to 
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attach  such  importance  to  the  defendant's  denial  of  the  existence  of 
the  the  contract  that  perjury  is  encouraged.  Moreover,  the  subsection 
as  now  written  is  not  easily  understood. 

SECTION    12207 

This  Section  provides : 

*'(1)  A  definite  and  seasonable  expression  of  acceptance  or  a 
written  confirmation  which  is  sent  within  a  reasonable  time  oper- 
ates as  an  acceptance  even  though  it  states  terms  additional  to  or 
different  from  those  offered  or  agreed  upon,  unless  acceptance  is 
expressly  made  conditional  on  assent  to  the  additional  or  dif- 
ferent terms. 

"  (2)  The  additional  terms  are  to  be  construed  as  proposals  for 
additions  to  the  contract.  Between  merchants  such  terms  become 
part  of  the  contract  unless  : 

"(a)  the  offer  expressly  limits  acceptance  to  the  terms  of  the 
offer; 

"  (b)   they  materially  alter  it ;  or 

"(c)  notification  of  objection  to  them  has  already  been  given 
or  is  given  within  reasonable  time  after  notice  of  them  is  received. 

"(3)  Conduct  by  both  parties  which  recognize  the  existence  of 
a  contract  is  sufficient  to  establisli  a  contract  for  sale  although  the 
w-ritings  of  the  parties  do  not  otherwise  establish  a  contract.  In 
such  case  the  terms  of  the  particular  contract  consist  of  those  terms 
on  which  the  w^ritings  of  the  parties  agree,  together  with  any  sup- 
plementary terms  incorporated  under  an}'  other  provisions  of  this 
Act." 

Proposed  Amendment.  The  Credit  Organizations  Committee  pro- 
posed that  this  section  be  deleted.  The  State  Bar  Committee  apparently 
approves  the  section. 

Recommendation.     It    is    recommended    that    the    amendment    be 

rejected. 

Discussion.  In  Apahlasa  v.  Mcrritt  tt  Co.,  176  C.A.  2d  719,  1  Cal. 
Rptr.  500  (1959),  the  court  undertook  to  summarize  the  California 
authorities  on  acceptance  in  these  terms:  (1)  No  contract  can  exist 
without  mutual  consent,  hence,  terms  proposed  in  an  offer  must  be  met 
exactly,  precisely,  and  unequivocally  for  its  acceptance  to  result  in  the 
formation  of  a  binding  contract.  (2)  A  qualified  acceptance  amounts 
to  a  new  propo.sal  or  counteroffer  rejecting  the  original  offer.  (3)  An 
offer  must  be  approved  in  the  terms  in  which  it  is  made.  The  addition 
of  any  condition  or  limitation  is  tantamount  to  a  rejection  of  the  orig- 
inal offer  and  the  making  of  a  counteroffer.  The  court  supported  its 
statement  of  these  propositions  by  citation  of  many  California  cases. 

The  difficulty  with  the  familiar  legal  rules  enunciated  above  is  that 
in  everyday  business  transa^'tions  parties  ]n'oceed  with  agreements  not- 
withstanding variances  between  offer  and  acceptance.  This  is  often 
true  when  a  form  intended  as  an  acceptance  or  confirmation  contains 
certain  printed  provisions  which  vary  somewhat  from  the  terms  of  a 
printed  form  offer.  Even  though  the  parties  probably  intended  a  con- 
tract when  the  forms  were  exchanged,  the  technical  law  of  strict  ac- 
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ceptance  of  offers  permits  a  party  who  later  becomes  dissatisfied  with 
the  contract  to  escape  the  agreement  by  pointing  to  discrepancies  in 
the  forms  which  otherwise  he  probably  would  not  have  regarded  as 
serious.  This  Section  is  intended  to  remedy  this  problem. 

The  provisions  of  this  section  are  probably  less  of  a  change  in  law 
than  might  be  supposed  from  the  foregoing  statement  of  the  California 
law.  In  a  number  of  cases  the  California  courts  have  been  liberal  in 
finding  that  a  binding  contract  was  made  even  though  the  offeree  added 
terms  to  his  acceptance.  See  Ennis  Broivn  Co.  v.  Hurst,  1  Cal.  App.  752, 
82  Pac.  1056  (1905)  ;  McCowen  v.  Pew,  18  Cal.  App.  302,  123  Pac.  191 
(1912);  Tur7ier  v.  Stock  79  Cal.  App.  662,  251  Pac.  814  (1926); 
Kahn  v.  Lischner,  128  Cal.  App.  2d  480,  275  P.2d  539  (1954)  ;  Allen  v. 
Laughlin  Fruit  Re-finer s,  57  Cal.  App.  46,  206  Pac.  475  (1922.) 

These  cases  indicate  that  the  California  courts  have  been  willing  to 
find  that  a  contract  exists  when  they  believe  there  has  been  mutual 
assent  between  the  parties  even  though  the  acceptance  is  not  in  identi- 
cal terms  with  the  offer.  The  effect  of  the  Code  section  would  be  to 
authorize  courts  to  continue  this  practice  as  between  merchants.  The 
present  case  law  indicates  that  where  the  additional  term  in  the  ac- 
ceptance would  constitute  a  material  variation,  there  is  no  contract  at" 
all ;  however,  under  the  Code  such  a  variation  would  not  prevent  the 
creation  of  a  contract  but  would  constitute  merely  an  offer  of  additional 
terms. 

The  arguments  in  favor  of  deleting  this  Section  are  that  it  would 
allow  courts  to  enforce  contracts  when  the  parties  have  not  mutually 
assented  to  the  terms.  Furthermore,  the  courts  would  be  faced  with  the 
necessity  of  determining  whether  the  parties  involved  are  merchants 
and  whether  the  alterations  are  material.  The  fear  is  expressed  that 
this  Section  will  raise  more  problems  than  it  settles. 

However,  we  believe  that  this  provision  furthers  one  of  the  principle 
objectives  of  the  Code,  that  is,  to  write  businessmen's  law  instead  of 
technical  lawyer's  law.  The  draftsmen  of  the  Code  believed  that  the 
present  technical  rules  regarding  acceptance  may  serve  to  absolve  par- 
ties who  considered  that  they  had  a  contract,  but  now  want  to  escape 
it  because  of  some  intervening  circumstance.  It  could  be  contended 
that  this  Section  is  reasonably  consistent  with  the  principle  of  mutual 
assent  to  the  formation  of  contracts  in  that  no  additional  term  con- 
tained in  an  acceptance  becomes  a  part  of  a  contract  without  the  con- 
sent of  the  offeror.  The  only  exception  to  this  is  in  the  case  of  mer- 
chants, and  then  the  additional  term  becomes  a  part  of  the  contract 
only  if  it  is  not  a  material  addition  and  if  it  is  not  objected  to  by  the 
offeror.  Under  the  existing  rules  of  law,  in  order  to  find  that  an  accept- 
ance containing  somewhat  different  terms  is  effective  to  make  a  con- 
tract, the  court  must  enforce  the  entire  acceptance,  including  the  addi- 
tional terms  without  any  express  assent  by  the  offeror  to  these  terms. 

SECTION    12209 

This  Section  provides : 

"(1)  An  agreement  modifying  a  contract  within  this  Article 
needs  no  consideration  to  be  binding. 

"  (2)  A  signed  agreement  which  excludes  modification  or  rescis- 
sion except  by  a  signed  writing  cannot  be  otherwise  modified  or 
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rescinded,  but  except  as  between  merchants  such  a  requirement 
on  a  form  supplied  by  the  merchant  must  be  separately  signed  by 
the  other  party. 

"(3)  The  requirements  of  the  statute  of  frauds  section  of  this 
Chapter  (Section  12201)  must  be  satisfied  if  the  contract  as  modi- 
fied is  within  its  provisions. 

"  (4)  Although  an  attempt  at  modification  or  recission  does  not 
satisfy  the  requirements  of  subdivision  (2)  or  (3)  it  can  operate 
as  a  waiver. 

"(5)  A  party  who  has  made  a  waiver  affecting  an  executory 
portion  of  the  contract  may  retract  the  waiver  by  reasonable 
notification  received  by  the  other  party  that  strict  performance 
will  be  required  of  any  term  waived,  unless  the  retraction  would 
be  unjust  in  view  of  a  material  change  of  position  in  reliance  on 
the  waiver. ' ' 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Credit 
Organizations  I'ommittee  propose  the  deletion  of  this  Section.  This 
action  would  leave  CC  §  1698  in  effect. 

Recommendation.  It  is  recommended  that  this  section  be  amended 
to  read  as  follows : 

"  (1)  A  written  contract  within  this  chapter  may  only  be  modi- 
fied by  a  written  agreement  or  by  an  oral  agreement  fully  executed 
by  both  parties.  An  agreement  modifying  a  contract  within  this 
chapter  needs  no  consideration  to  be  binding. 

"(2)  Although  an  attempt  at  modification  or  rescission  does 
not  satisfj^  the  requirements  of  subdivision  (1),  it  can  operate 
as  a  waiver. 

"  ( 3 )    [  Subdivision  ( 5 )  of  original  section.  ] ' ' 

Discussion.  The  rule  generally  prevailing  in  the  United  States  is 
that  an  unsealed  contract,  even  though  in  writing,  can  be  varied  or 
rescinded  by  an  oral  agreement  supported  by  consideration,  provided 
the  Statute  of  Frauds  is  complied  with.  6  Corbin,  Contracts  (1951) 
§  1295.  This  was  the  California  rule  until  adoption  of  CC  §  1698  in 
1872.  This  section  states:  "A  contract  in  writing  may  be  altered  by 
a  contract  in  writing,  or  by  an  executed  oral  agreement,  and  not  other- 
wise. ' ' 

No  attempt  will  be  made  to  summarize  the  inumerable  cases  inter- 
preting CC  §  1698.  Suffice  to  say  that  §  1698  changes  the  common  law 
rule  for  modifying  a  written  contract  by  requiring  either  a  written 
contract  or  an  executed  oral  agreement.  This  rule  applies  even  where 
the  original  writing  did  not  como  within  the  Statute  of  Frauds.  The 
apparent  purpose  of  the  California  statute  is  to  remove  written  instru- 
ments from  attack  by  means  of  supposedly  less  reliable  parol  evidence. 
If  the  oral  agreement  is  executed,  this  is  looked  upon  as  sufficient  proof 
of  the  modification. 

The  California  courts  have  at  times  gone  far  in  interpreting  the 
statute  to  allow  enforcement  of  oral  modifications.  In  (ithlbcy  tC*  Sons 
v.  Dranr,  39  Cal.  2d  429.  246  P.  2d  946  (1952.  the  court  enforced  an 
oral  modification  even  though  executed  by  only  one  party  to  the  con- 
tract when  the  oral  agreement  was  supported  by  new  consideration. 
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Another  means  employed  by  some  California  courts  has  been  to  find 
that  the  original  contract  had  expired  before  the  oral  agreement  was 
made,  hence,  the  oral  agreement  constituted  a  new  contract  not  covered 
by  §  1698.  See  McKeon  v.  Guisto,  44  Cal.  2d  152,  280  P.  2d  782  (1955). 
This  section  of  the  Code  changes  the  common  law  rule  by  allowing 
an  agreement  modifying  a  contract  to  be  enforced  without  considera- 
tion. The  reason  for  the  change  was  set  out  by  one  writer  in  these  terms : 
"Frequently,  for  good  business  reasons,  the  parties  to  a  sales  contract 
desire  to  modify  it.  Attempts  at  modification  often  are  frustrated  by 
the  so-called  'pre-existing  duty'  rule  of  contract  law.  The  pre-existing 
duty  rule  provides  that  neither  the  performance  of  a  pre-existing  duty 
nor  the  promise  to  perform  a  pre-existing  duty  is  a  sufficient  consid- 
eration for  a  return  promise.  Suppose  S  has  contracted  to  sell  a  quan- 
tity of  tomatoes  to  B  for  $1,000.  The  bottom  falls  out  of  the  tomato 
market  prior  to  delivery  of  the  tomatoes  to  B,  and  B  asks  S  to  reduce 
the  price  to  $600.  S  thinks  it  would  be  good  business  to  do  so,  and  he 
promises  B  in  writing  that  if  B  will  go  ahead  with  performance,  S  will 
reduce  the  price  to  $600.  Later,  S  reneges  on  his  promise  and  sues  B  for 
$1,000.  In  most  states,  the  courts  would  enter  a  judgment  for  S  in  the 
amount  of  $1,000.  They  would  hold  that  his  promise  to  reduce  the 
price  to  $600  was  not  supported  by  consideration,  because  B's  promise 
to  perform  was  a  promise  to  perform  a  pre-existing  duty — a  promise 
to  render  a  performance  already  required  by  a  duty.  Most  modifica- 
tions of  sales  contracts  run  afoul  of  the  pre-existing  duty  rule,  but 
there  have  been  growing  doubts  as  to  the  soundness  and  social  wisdom 
of  that  rule,  and  this  has  influenced  some  courts  in  their  actual  deci- 
sions to  evade  it.  Evasions  take  the  form  of  rationalizations  couched  in 
terms  of  mutual  rescission,  waiver  and  gift.  Section  2-209  ends  the 
speciousness  of  pretending  the  pre-existing  duty  rule  is  consistently  in 
force  in  states  in  which  able  judges  long  have  been  evading  it,  and  it 
brings  sense  to  the  law  of  those  states  which  have  steadfastly  clung  to 
the  pre-existing  duty  rule."  Hawkland,  Sales  and  Bulk  Sales  under 
theUCC  (ALI1955ni. 

The  Code  provision  obviously  would  change  the  consideration  re- 
quirement in  California  law  and,  in  addition,  would  make  an  oral 
agreement  an  enforceable  modification  without  the  requirement  that 
it  be  executed,  unless  the  contract  itself  required  the  modification  to 
be  in  writing. 

California  has  long  had  the  requirement  that  written  contracts  be 
modified  only  by  another  writing  or  by  an  executed  oral  agreement. 
Although  this  rule  has  been  disapproved  by  some  of  the  leading  schol- 
ars, it  has  a  defensible  basis:  that  parties  claiming  modification  of  a 
contract  must  be  able  to  prove  the  change  by  something  other  than 
parol.  Opinions  may  differ  on  the  merits  of  this  rule,  but  it  doubtless 
has  beneficial  effects  in  discouraging  false  claims  of  modifications.  How- 
ever, the  unwarranted  decision  which  held  that  "executed"  may  mean 
executed  on  only  one  side,  according  to  the  original  terms  of  the  agree- 
ment, should  be  corrected.  Godhey  &  Sons  v.  Deane,  supra.  This  type 
of  "execution"  obviously  furnishes  no  reliable  evidence  that  the  modi- 
fication was  actually  agreed  upon. 

On  the  other  hand,  California  would  do  well  to  follow  the  lead  of 
this  Section  in  abrogating  the  consideration  requirement  of  CC  §  1698. 
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The  relinquishment  of  old  obligations  and  taking  up  of  new  ones  under 
a  modification  agreement  will  normally  constitute  consideration,  but 
the  pre-existing  duty  cases  remain  to  haunt  us.  There  is  no  valid  reason 
why  two  parties  to  a  written  contract  should  not  be  able  to  set  forth 
in  writing  a  binding  modification  of  that  agreement,  even  though  the 
pre-existing-duty  concept  would  preclude  a  holding  that  consideration 
in  a  technical  sense  was  present. 

The  recommendation  regarding  subsection  (1)  constitutes  only  a 
minor  change  in  the  present  California  law.  The  principal  change  is 
that  a  written  modification  now  rendered  ineffective  by  the  anachronis- 
tic pre-existing-duty  doctrine  is  made  enforceable  by  the  recommended 
amendment.  The  fully  executed  oral  agreement  has  never  needed  con- 
sideration to  be  binding  in  California  under  §  1698  and  none  is  re- 
quired under  the  recommended  amendment.  In  addition,  it  is  made  clear 
that  "executed"  means  executed  on  both  sides,  which,  in  our  opinion, 
is  necessary  if  this  provision  is  to  prevent  the  enforcement  of  any  oral 
modifications. 

The  California  rule  on  the  point  covered  in  subsection  (2)  is  set 
forth  in  Miller  v.  Brown,  136  Cal.  App.  2d  762,  289  P.2d  572  (1955)  : 
"But  under  Section  1698  of  the  Civil  Code,  an  executed  oral  agreement 
may  alter  an  agreement  in  writing,  even  though,  as  here,  the  original 
contract  provides  that  all  changes  must  be  approved  in  writing.  This 
is  so  because  the  executed  oral  agreement  may  alter  or  modify  that 
provision  of  the  contract  as  well  as  other  portions."  Subsection  (2) 
would  abrogate  this  rule  and  substitute  the  New  York  rule  allowing 
parties  to  provide  in  a  written  contract  that  it  can  only  be  modified 
or  rescinded  in  writing.  To  insure  that  a  consumer  who  signs  a  form 
contract  supplied  by  a  merchant  containing  such  a  provision  is  aware 
of  this  clause,  he  must  separately  sign  the  form.  Presumably,  this  means 
that  the  clause  must  be  set  apart  from  the  remainder  of  the  contract  and 
subscribed  by  the  consumer. 

The  adoption  of  the  New  York  rule  is  unnecessary  in  view  of  the 
requirements  of  subsection  (1)  as  recommended  above.  If  an  oral  modi- 
fication is  fully  executed  on  both  sides,  even  a  clause  in  the  contract 
outlawing  oral  modifications  should  not  permit  a  party  to  recover  what 
he  has  already  paid  over.  In  any  event,  the  requirement  of  a  second 
signature  b}^  a  consumer  is  a  useless  formality. 

Subsection  (3)  of  the  original  section  becomes  unnecessary  in  view 
of  the  recommended  provisions  of  subsection  (1). 

Under  subsections  (2)  and  (3)  [(4)  and  (5)  of  the  original  text], 
"the  party  relying  upon  the  contract  as  altered  by  the  parties'  action 
during  performance  .  .  .  "Will  be  successful  if  it  is  shown  that  non- 
performance of  the  contract  as  written  was  induced,  caused  by,  or  in 
reliance  upon  the  other's  words  and  deeds  .  .  .  Obviously,  a  modification 
agreement  can  induce  the  degree  of  reliance  necessary  to  avoid  the  rule 
that  the  parol  modification  is  invalid."  Texas  Legislative  Council, 
Analyses  of  Article  2  (1953)  47-48. 

California  authorities  expressly  recognize  the  doctrine  of  waiver  as 
an  ameliorating  factor  in  ca.ses  falling  within  CC  §  1698.  In  Panno  v, 
Russo,  82  Cal.  App.  2d.  408,  1S6  P.  2d  452  (1947"),  the  court  stated: 
"It  is  well  settled  that  tiie  rule  against  varying  the  terms  of  a  written 
instrument  by  parol  or  seeking  to  alter  a  contract  in  writing  other  than 
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by  a  contract  in  writing  or  an  executed  oral  agreement,  is  subject  to 
the  exception  that  a  party  to  a  contract  may  by  conduct  or  represen- 
tations waive  the  performance  of  a  condition  thereof  or  be  held  estopped 
by  such  conduct  or  representations  to  deny  that  he  has  waived  such 
performance."  See  also  Bidegary  v.  Ormaca,  48  Cal.  App.  665,  192 
Pac.  176  (1920).  Since  the  reason  for  the  rule  permitting  waiver  in 
contracts  within  the  Statute  is  to  prevent  loss  through  reliance,  it 
follows  that  the  waiver  may  be  retracted  before  there  has  been  a  serious 
change  of  position. 

SECTION    12302 

This  section  provides : 

"  (1)  If  the  court  as  a  matter  of  law  finds  that  the  contract  or 
any  clause  of  the  contract  to  have  been  unconscionable  at  the  time 
it  was  made  the  court  may  refuse  to  enforce  the  contract,  or  it 
may  enforce  the  remainder  of  the  contract  without  the  unconscion- 
able clause,  or  it  may  so  limit  the  application  of  any  unconscionable 
clause  as  to  avoid  any  unconscionable  result. 

"  (2)  When  it  is  claimed  or  appears  to  the  court  that  the  cout 
tract  or  any  clause  thereof  may  be  unconscionable  the  parties  shall 
be  afforded  a  reasonable  opportunity  to  present  evidence  as  to  its 
commercial  setting,  purpose  and  effect  to  aid  the  court  in  making 
the  determination." 

Proposed  Amendment.  The  State  Bar  Committee  and  Credit  Or- 
ganizations Committee  propose  that  this  Section  be  deleted.  The  Cali- 
fornia Bankers  Committee  proposes  that  the  section  be  amended  to 
read  as  follows : 

"  (1)  If  the  court  as  a  matter  ei  larw  finds  that  the  contract  or 
any  clause  of  the  contract  %e  have  been  unconscionable  b^  tfee  tieae 
i%  was  made  was  not  entered  into  or  agreed  upon  in  good  faith 
the  court  may  refuse  to  enforce  the  remainder  of  the  contract 
without  the  unconscionable  such  clause,  or  it  may  so  limit  the  ap- 
plication of  any  unconscionable  such  clause  as  to  avoid  any  un- 
conscionable result. 

"(2)    [deleted]." 

Recommendation.  It  is  recommended  that  subsection  (1)  of  this 
Section  be  amended  to  read  as  follows,  and  that  no  change  be  made 
in  subsection  (2)  : 

"(1)  Except  with  respect  to  a  contract  between  merchants,  if 
the  court  as  a  matter  of  law  finds  the  contract  or  any  clause  of  the 
contract  to  have  been  unconscionable  at  the  time  it  was  made  and 
if  the  court  finds  in  addition  that  the  contract  was  prepared  by 
the  party  seeking  to  enforce  the  contract  or  such  clause,  the  court 
may  refuse  to  enforce  the  contract,  or  it  may  enforce  the  re- 
mainder of  the  contract  without  the  unconscionable  clause,  or  it 
may  so  limit  the  application  of  any  unconscionable  clause  as  to 
avoid  any  unconscionable  result. ' ' 

Discussion.  The  classic  statement  of  the  purpose  of  this  section 
is  to  be  found  in  the  Official  Comment :  ' '  This  section  is  intended  to 
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make  it  possible  for  the  courts  to  police  explicity  against  the  contracts 
or  clauses  which  tliey  find  to  be  unconscionable.  In  the  past,  such  polic- 
ing has  been  accomplished  by  adverse  construction  of  language,  by 
manipulation  of  the  rules  of  offer  and  acceptance  or  by  determinations 
that  the  clause  is  contrary  to  public  policj^  or  to  the  dominant  purpose 
of  the  contract.  This  section  is  intended  to  allow  the  court  to  pass 
directly  on  the  unconscionability  of  the  contract  or  particular  clause 
therein  and  to  make  a  conclusion  of  law.  as  to  its  unconscionability.  The 
basic  test  is  whether  in  the  light  of  the  general  commercial  background 
and  commercial  needs  of  the  particular  trade  or  case,  the  clauses  in- 
volved are  so  one-sided  as  to  be  unconscionable  under  the  circumstances 
existing  at  the  time  of  making  of  the  contract.  Subsection  (2)  makes 
it  clear  that  it  is  proper  for  the  court  to  hear  evidence  upon  these 
questions." 

It  is  difficult  to  predict  hoAv  great  a  change  this  Section  would  make 
in  California  law.  Certainly-,  the  specific  legislative  grant  of  power 
to  the  courts  to  refuse  to  enforce  contracts  or  portions  thereof  due  to 
the  unconscionable  nature  of  these  contracts  is  novel.  However,  the 
California  Annotations  to  the  Code  state  that  what  seems  to  be  new 
law  "may  simply  be  a  restatement  of  the  broad  equity  powers  which 
the  California  courts  have  always  assumed  they  held. "  It  is  well  known 
that  judges  have  hy  construction  and  interpretation  avoided  enforce- 
ment of  harsh  bargains.  The  cases  cited  in  the  Official  Comment  are 
only  a  few  of  the  manv  instances  of  this.  A  recent  example  is  Burr  v. 
Sherwin  Williams  Co.," 42  Cal.  2d  682,  268  P.2d  1041  (1954).  In  that 
case,  the  following  disclaimer  clause  was  involved:  "Seller  makes  no 
warranty  of  any  kind,  express  or  implied,  concerniug  the  use  of  this 
product.  Buj-er  assumes  all  risk  in  use  or  handling,  whether  in  ac- 
cordance with  directions  or  not."  Employing  the  familiar  rule  that  a 
disclaimer  is  to  be  strictly  construed  against  the  seller,  the  court  con- 
cluded that  this  disclaimer  was  insufficient  to  exclude  the  implied 
warranty  of  merchantable  quality. 

Courts  maj^  also  reach  the  desired  results  by  finding  clauses  to  be 
ambiguous  or  by  invoking  the  doctrine  of  mutuality.  Corbin  inventories 
some  of  the  other  weapons  in  the  judicial  arsenal  in  these  words: 
"There  is  sufficient  flexibility  in  the  concepts  of  fraud,  duress,  mis- 
representation, and  undue  influence,  not  to  mention  differences  in 
economic  bargaining  power,  to  enable  the  courts  to  avoid  enforcement  of 
a  bargain  that  is  shown  to  be  unconscionable  by  reason  of  gross  inade- 
quacy of  consideration  accompanied  by  other  relevant  factors."  1 
Corbin,  Contracts  §  128  (1950).  In  equity,  the  court's  work  is  simpler 
for  is  may  resort  to  the  rule  that  ' '  equity  does  not  enforce  unconscion- 
able bargains." 

See  also  Monarco  v.  Lo  Greco,  35  Cal.  2d  621,  220  P.2d  737  (1950)  : 
State  Finance  Co.,  v.  Smith,  44  Cal.  App.  2d  688,  112  P.2d  901  (1941). 

It  is  hard  to  see  how  the  California  Bankers  Committee's  proposal 
to  substitute  the  term  "good  faith"  for  the  word  "unconscionable"  is 
an  improvement.  That  good  faith  is  defined  in  the  Code  is  true  [Sec- 
tions 12103(l)(b);  11201(19)],  but  it  is  defined  only  as  "honesty." 
At  least  we  have  centuries  of  equity  precedent  to  puide  us  as  to  when 
a  contract  is  unconscionable.  No  case  exists  to  our  knowledge  wherein 
a  bargain  was  not  enforced  because  a  party  to  it  lacked  "honesty." 
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Since  the  term  good  faith,  defined  by  the  Code,  to  mean  honesty,  is  no 
less  vague  than  the  word  unconscionable,  and  since  no  precedent  exists 
wherein  the  concept  of  good  faith  was  used  to  avoid  enforcing  harsh 
bargains,  it  seems  advisable  to  leave  the  wording  of  the  section  in  terms 
of  unconscionableness. 

This  is  the  age  of  the  form  contract — sometimes  called  the  contract 
of  adhesion.  The  buyer  of  an  appliance  or  an  automobile  may  have 
excellent  bargaining  power  with  regard  to  price  or  trade-in  allowances, 
but  he  usually  has  no  bargaining  power  at  all  with  regard  to  the  terms 
of  the  contract.  This  section  is  a  strong  provision,  and  strong  measures 
are  needed  to  allow  for  adequate  policing  of  the  great  mass  of  form 
contracts,  the  provisions  of  which  are  not,  in  any  real  sense  of  the 
word,  negotiated.  Although  California  judges  already  possess  doctrinal 
tools  to  achieve  the  result  that  this  section  calls  for,  it  is  preferable  to 
allow  what  has  previously  been  done  by  indirection,  if  not  subterfuge, 
be  done  openly.  It  is  probable  that  courts  will  interpret  this  section  as 
giving  them  somewhat  greater  powers  to  refuse  to  enforce  harsh  con- 
tracts or  clauses  than  they  now  have;  this  increase  in  judicial  power 
if  it  is  such,  is  justified  by  the  proliferation  of  form  contracts  in  this 
country  within  the  last  few  decades. 

The  danger  which  arises  under  the  statute  as  it  appears  in  the  Code 
is  that  it  seems  to  give  a  court  the  power  to  cast  a  clause  out  of  a 
contract,  if  it  feels  that  clause  is  "  nonconscionable ",  even  though  the 
clause  or  contract  had  been  thoroughly  negotiated  by  the  parties.  The 
problem  is  how  to  place  some  sensible  limitations  on  the  courts'  power. 
The  proposed  amendment  does  this  by  requiring  that  the  contract  be 
a  "form"  contract  of  the  party  seeking  to  enforce  it  and  by  excluding 
the  application  of  the  section  to  contracts  "between  merchants",  who 
presumably  are  of  more  equal  bargaining  power. 

SECTION    12318 

This  Section  provides : 

"A  seller's  warranty  whether  express  or  implied  extends  to  any 
natural  person  who  is  in  the  family  or  household  of  his  buyer  or 
who  is  a  guest  in  his  home  if  it  is  reasonable  to  expect  that  such 
person  may  use,  consume  or  be  affected  by  the  goods  and  who  is 
injured  in  person  by  breach  of  the  warranty.  A  seller  may  not 
exclude  or  limit  the  operation  of  this  section." 

Proposed  Amendment.  The  State  Bar  Committee  recommends 
further  study  of  the  section. 

Recommendation.     It  is  recommended  that  this  section  be  deleted. 

Discussion.  The  traditional  rule  was  that  a  seller  was  liable  in 
breach  of  warranty  only  to  his  immediate  buyer.  For  clarity,  it  is 
convenient  to  distinguish  two  situations  in  which  gaps  in  privity  might 
occur:  (1)  where  the  buyer  sues  a  manufacturer  or  other  party  in  the 
chain  of  distribution  prior  to  the  immediate  seller;  (2)  M-here  one  other 
than  the  buyer  sues  the  immediate  seller  or  prior  party  in  the  chain 
of  distribution.  This  section  concerns  only  the  second  type  of  privity 
gap.  The  Code  takes  no  stand  on  first  type  of  privity  problem. 
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The  issuer  in  this  area  of  la-\v  is  the  liability  of  a  seller  (or  his  prede- 
cessors in  interest)  to  members  of  the  buyer's  household,  the  buyer's 
employees,  his  donees,  and  bystanders  for  injuries  to  them  caused  by 
defective  goods.  Due  to  the  somewhat  more  liberal  attitude  toward 
privity  taken  in  cases  concerning  food,  the  food  cases  will  be  separately 
treated. 

In  Klein  v.  Duchess  Sandwich  Company,  Ltd.,  14  Cal.  2d  272,  93  P. 
2d  799  (1939),  the  California  Supreme  Court  flatly  stated  that  in  food 
cases  the  warranty  of  fitness  for  human  consumption  runs  to  the  ulti- 
mate consumer;  even  though  that  party  is  not  the  buver.  Gottsdajiker 
V.  Cutter  Laboratories,  182  A.C.A.  694,  6  Cal.  Rptr.' 320  (1960),  ex- 
tends the  rule  of  the  Klein  case  to  drugs. 

Prior  to  1960,  there  was  no  indication  that  the  California  courts  were 
abandoning  the  privity  requirement  in  nonfood  cases  involving  implied 
warranties.  Burr  v.  Sherwin  Williams,  42  Cal.  2d  692,  269  P.  2d  1041 
(1954).  However,  in  Peterson  v.  Lamb  Rubber  Co.,  353  P.  2d  757  (Cal. 
1960),  an  employee  was  found  to  have  a  cause  of  action  in  breach  of 
of  implied  warranty  against  the  manufacturer  of  an  abrasive  wheel 
purchased  by  plaintiff's  employer  which  exploded  injuring  plaintiff. 

This  Section  of  the  Code  wipes  out  the  distinction  between  food  and 
drugs  and  other  goods,  but  it  does  not  go  as  far  in  abolishing  the  privity 
requirement  in  terms  of  the  parties  eligible  to  sue  as  the  wording  of  the 
California  cases  does.  The  wording  of  the  Klein  decision  would  allow 
any  ultimate  consumer  injured  by  food  to  sue  whether  or  not  he  had 
anj^  connection  with  the  buyer's  family.  The  Peterson  case  allows  one 
clearly  not  connected  with  the  buyer's  family — his  employee — to  re- 
cover in  a  nonfood  case.  The  wording  in  Peterson  suggests  that,  a  forti- 
ori, a  member  of  the  buyer's  household  could  recover  if  injured  by  a 
nonfood  or  drug  product.  Enactment  of  this  Section  in  its  present  form 
threatens  to  limit  the  Klein  decision  and  to  overturn  in  its  entirety  the 
Peterson  holding.  Nor  is  this  objection  removed  by  the  statement  in  the 
Official  Comment  to  the  effect  that  this  Section  is  "neutral  and  is  not 
intended  to  enlarge  or  restrict  the  developing  case  laAv"  on  the  extent 
of  the  warrantor's  liability,  for  Klein  and  Peterson  are  present  realities 
and  not  future  developments. 

This  Section  in  its  present  form  is  not  suitable  for  enactment  in 
California.  Whatever  gains  accrue  from  wiping  out  the  distinctions  be- 
tween food  and  drugs  and  other  goods  are  more  than  offset  by  the  re- 
strictions on  the  designation  of  parties  entitled  to  sue  in  warranty — 
restrictions  already  rejected  by  the  California  courts.  Moreover,  the 
"household"  restriction  is  an  awkward  and  arbitrary  one.  Is  a  baby 
sitter  a  member  of  the  household?  A  tenant  in  a  rooming  house?  A 
servant  ? 

The  section,  as  presently  drawn,  was  apparently  intended  to  extend 
liability  in  states  having  a  much  more  restrictive  law  of  privity  of  con- 
tract than  California.  In  California,  it  would  be  a  step  backward. 

SECTION    12326(3) 

This  subsection  provides : 

"Where  goods  are  delivered  to  a  i)erson  for  sale  and  such  person 
maintains  a  place  of  business  at  which  he  deals  in  goods  of  the 
kind   involved,  under  a  name  other  than  th(>  name  of  the  person 
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making  delivery,  then  with  respect  to  claims  of  creditors  of  the 
person  conducting  the  business  the  goods  are  deemed  to  be  on 
sale  or  return.  The  provisions  of  this  subsection  are  applicable 
even  though  an  agreement  purports  to  reserve  title  to  the  person 
making  delivery  until  payment  or  resale  or  uses  such  words  as 
"on  consignment"  or  "on  memorandum."  However,  this  sub- 
section is  not  applicable  if  the  person  making  delivery 

"(a)  complies  with  an  applicable  law  providing  for  a  con- 
signor's interest  or  the  like  to  be  evidenced  by  a  sign,  or 

"(b)  establishes  that  the  person  conducting  the  business  is 
generally  known  by  his  creditors  to  be  substantially  engaged  in 
selling  the  goods  of  others,  or 

"(c)  complies  with  the  filing  provisions  of  the  chapter  on  Se- 
cured Transactions  (Chapter  9)." 

Proposed  Amendment.  Both  the  State  Bar  Committee  and  the 
Credit  Organizations  Committee  recommend  that  further  study  be 
given  to  this  subsection. 

Recommendation.  It  is  recommended  that  this  subsection  be 
enacted  in  its  present  form. 

Discussion.  Under  the  present  law  there  are  two  methods  for 
allowing  a  wholesaler  to  entrust  possession  of  goods  to  a  retailer  for 
purposes  of  sale  on  the  agreement  that  they  will  be  paid  for  when  sold. 
These  are  by  consignment  and  by  sale  or  return.  Each  method  enables 
a  retailer  to  finance  inventory  not  suitable  for  trust  receipts  financing. 
By  far  the  most  popular  method  is  by  consignment  where  in  the  seller 
retains  title  to  the  goods  until  they  are  sold.  The  other  method,  au- 
thorized by  CC  §  1739(3)  (USA  §  193),  is  by  "sale  or  return."  The 
sale  or  return  device  is  explained  by  the  Uniform  Sales  Act.  It  states : 
"When  goods  are  delivered  to  the  buyer  'on  sale  or  return',  or  on 
other  terms  indicating  an  intention  to  make  a  present  sale,  but  to  give 
the  buyer  an  option  to  return  the  goods  instead  of  paying  the  price, 
the  property  passes  to  the  buyer  on  delivery,  but  he  may  revest  the 
property  in  the  seller  by  returning  or  tendering  the  goods  within  the 
time  fixed  in  the  contract,  or,  if  no  time  has  been  fixed,  within  a 
reasonable  time." 

The  advantages  to  the  seller  of  the  consignment  device  over  the  sale 
or  return  are  apparent.  Under  the  sale  or  return,  the  goods  belong  to  the 
buyer  and  his  creditors  may  reach  them ;  the  seller  is  an  unsecured  cred- 
itor in  case  of  bankruptcy.  One  advantage  to  a  seller  in  a  sale  or  return 
situation  is  that  the  buyer  bears  the  risk  of  loss ;  while  under  a  consign- 
ment, the  risk  of  loss  is  on  the  seller.  However,  risk  of  loss  is  subject  to 
the  agreement  of  the  parties,  and  the  seller  can  impose  the  risk  of  loss 
on  the  buyer  by  contract  in  a  consignment  situation. 

Once  one  has  determined  whether  a  given  transaction  is  a  consign- 
ment or  a  sale  or  return,  it  is  easy  to  predict  what  the  rights  of  credi- 
tors will  be.  The  difficulty  that  courts  in  California  and  other  states 
have  experienced,  however,  is  in  deciding  Avhen  the  transaction  is  one 
or  the  other.  The  agreement  drawn  by  the  seller  will  often  attempt  to 
give  all  the  benefits  of  the  contract  to  him,  while  imposing  the  burdens 
on  the  buyer.  Ambiguous  phrases  like  sale  "on  memorandum"  may 
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be  used  to  describe  the  transaction.  To  determine  the  risrhts  of  creditors 
and  trustees  in  bankruptcy,  the  courts  must  cut  through  the  verbiage 
to  determine  whether  the  transaction  was,  in  fact,  a  consignment. 
Factors  examined  in  this  determination  are :  whether  the  title  was 
expressly  reserved  in  the  wholesaler ;  whether  the  retailer  had  the 
right  to  return  goods  unsold ;  whether  the  retailer  may  be  compelled 
to  surrender  the  goods  to  the  consignor  upon  demand ;  whether  the 
retailer  has  made  payments  "on  account"  to  the  wholesaler.  See  Tcle- 
king  Distrihuthuj  Companij  v.  Wijle,  218  F.2d  940  (5th  Cir.  1955)  ; 
Chastain  v.  Belmont,  43  C.2d  45;  271  P.2d  498  (1954)  ;  Vermont  Marhle 
Co.,  v.  Brow,  109  Cal.  236  41  Pac.  1031  (1895). 

This  subsection  greatly  simplifies  the  law  in  this  area  by  providing 
that  when  goods  are  delivered  for  purposes  of  sale  to  a  person  maintain- 
ing a  place  of  business  in  which  he  deals  in  goods  of  the  kind  involved, 
the  goods  are  deemed  to  be  on  sale  or  return  with  respect  to  the  credi- 
tors of  the  retailer.  This  rule  applies  without  regard  to  the  agreement 
made  between  the  wholesaler  and  retailer  relative  to  retention  of  title 
in  the  wholesaler.  The  wholesaler  can  protect  himself  onlj'^  by  comply- 
ing with  the  filing  provisions  of  Chapter  9  of  the  Code  or  (in  States 
which  have  "sign  statutes",  which  California  does  not)  by  putting  up 
signs  indicating  that  the  goods  are  on  consignment.  This  subsection 
relieves  the  court  of  the  onerous  task  of  determining  whether,  despite 
words  of  "consignment"  in  the  agreement,  the  contract  was  in  reality 
one  of  sale,  thus  making  the  goods  available  to  the  retailer's  creditors. 

The  State  Bar  Committee  and  the  Credit  Organizations  Committee 
recommend  that  further  study  be  given  to  this  subsection  due  to  its 
economic  impact.  They  believe  that  the  use  of  signs  to  show  a  consign- 
ment is  impractical.  They  also  believe  that  the  volume  of  consign- 
ment business  is  so  great  that  the  filing  requirement  would  be  too 
burdensome  on  consignors.  It  is  contended  that  if  wholesalers  find  it 
inconvenient  to  file,  they  will  be  less  willing  to  distribute  goods  on  con- 
signment and  this  will  make  it  more  difficult  for  a  merchant  to  finance 
his  inventory. 

It  is  difficult  to  justify'  on  anj-  logical  basis  making  a  consignment 
transaction  an  exception  to  the  filing  requirement  under  Chapter  9. 
The  effect  of  a  consignment  is  to  separate  title  from  possession  with 
the  accompanying  hardship  on  those  third  parties  relying  on  the  pos- 
session of  the  retailer.  Although  in  theory  title  is  retained  by  the 
consignor,  the  actual  eflfeet  of  a  consignment  is  that  it  is  merelj-  another 
device  for  financing  the  inventory  of  a  merchant.  There  is  no  legal 
justification  for  protecting  such  a  secret  interest  as  against  creditors. 

It  is  impossible  for  us  to  assess  the  merit  of  the  argument  that  the 
economic  impact  of  this  subsection  is  such  that  its  enactment  would  ob- 
struct merchandising.  Other  commercial  states — JMassachusetts  and 
Pennsylvania— have  adopted  it  aiul  have,  so  far  as  we  know,  found  it 
workable.  Until  the  objection  that  this  subsection  is  economically  uiuie- 
sirable  is  substantiated  by  evidence,  which  we  have  neither  the  time 
nor  the  facilities  to  collect,  we  believe  that  our  only  course  is  to  rec- 
ommend enactment  of  this  subsection  as  proposed  in  the  Code. 
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SECTION    12403(2)  and   (3) 

These  subsections  provide:  ''(2)  Any  entrusting  of  possession  of 
goods  to  a  merchant  who  deals  in  goods  of  that  kind  gives  him 
power  to  transfer  all  rights  of  the  entruster  to  a  buyer  in  ordinary 
course  of  business. 

"  ( 3 )  '  Entrusting '  includes  any  delivery  and  any  acquiescence 
in  retention  of  possession  regardless  of  any  condition  expressed 
between  the  parties  to  the  delivery  or  acquiescence  and  regardless 
of  whether  the  procurement  of  the  entrusting  or  the  possessor's 
disposition  of  the  goods  have  been  such  as  to  be  larcenous  under 
the  criminal  law." 

Proposed  Amendment.  The  State  Bar  Committee  recommends 
further  study  of  these  subsections. 

Recommendation.  It  is  recommended  that  subsections  (2)  and  (3) 
should  be  enacted  in  their  present  form. 

Discussion.  These  two  subsections  make  such  a  pronounced  change 
in  present  law  that  little  can  be  gained  from  an  extensive  survey  of 
existing  statutes  and  decisions. 

When  the  owner  of  goods  entrusts  them  to  a  bailee  for  purposes 
other  than  sale,  under  Section  23  of  the  Sales  Act  (CC  §  1743)  even 
a  good  faith  purchaser  of  the  goods  acquires  no  better  title  than  his 
immediate  seller  had,  unless  the  court  finds  that  the  owner  is  estopped 
by  his  conduct  from  denying  the  bailee's  authority  to  sell.  It  has  tra- 
ditionally been  held  that  mere  entrusting  possession  of  goods  to  a  bailee 
is  not  enough  to  estop  the  owner,  nor  is  entrusting  possession  to  one 
who  deals  in  goods  of  that  kind  sufficient.  The  classic  case  is  one  in 
which  the  owner  of  a  watch  entrusts  it,  for  the  purpose  of  repair,  to 
a  jeweler  who  sells  watches.  It  is  generally  said  that  the  owner  also 
prevails  even  though  he  authorized  the  bailee  to  solicit  offers  or  to  find 
a  buyer  for  the  article  with  instructions  to  obtain  the  owner's  consent 
before  the  consummation  of  any  sale.  Levi  v.  Booth,  58  Md.  305  (1882). 
California  authority  is  generallv  in  accordance  with  these  rules.  See 
Metropolitan  Finance  Corp.  v.  Morf,  42  Cal.  App.  2d  756,  109  P.2d  969 
(1941)  ;  California  Jewelry  Co.  v.  Provident  Loan  Association,  6  Cal. 
App.  2d  506,  45  P.2d  271  (1935).  Williston  has  summarized  the  au- 
thorities by  observing  that  when  one  entrusts  goods  to  a  dealer  for  the 
purposes  of  finding  a  buyer  or  obtaining  an  offer,  "only  slight  addi- 
tional circumstances"  will  be  sufficient  to  estop  the  owner  as  against 
a  good  faith  purchaser.  2  Williston,  Sales  (Rev.  Ed.  1948)  249.  A 
review  of  the  cases  indicates  that  this  is  an  unpredictable  area  of  law, 
in  which  the  courts  have  decided  each  case  on  the  detailed  facts. 

The  policy  basis  of  the  rule  that  a  bailee,  even  though  he  be  a  dealer, 
cannot  pass  title  to  a  good  faith  purchaser  is  said  to  be  that :  "If  it 
were  otherwise,  people  would  not  be  secure  in  sending  their  watches 
or  articles  of  jewelry  to  a  jeweler's  establishment  to  be  repaired,  or 
cloth  to  a  clothing  establishment  to  be  made  into  garments."  Levi  v. 
Booth,  supra. 

Williston  suggests  as  a  guide  to  courts  in  this  area  that  they  examine 
the  social  benefit  of  the  bailment.  2  Williston,  Sales  (Rev.  Ed.  1948) 
243.  This  would  lead,  he  hopes,  to  courts  protecting  owners  in  situations 
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where  it  is  necessar}-  and  socially  desirable  to  leave  goods  with  bailees 
and  protecting  good  faith  purchasers  when  the  desirability  of  the  bail- 
ment is  not  so  great.  Obvioiislj^  such  a  rule  Avould  place  a  difficult  policy 
decision  on  the  courts  and  would  not  contribute  to  predictability  in  the 
cases. 

These  subsections  of  the  Code  retain  the  rule  of  §  25  of  the  Sales  Act 
and  CC  §  3440  that  retention  of  possession  by  a  seller  enables  a  second 
buyer  to  take  free  of  the  first  buyer's  interests.  These  subsections  would 
apply  onl}'^  when  the  goods  are  left  in  the  possession  of  a  merchant, 
rather  than  in  possession  of  any  seller  as  is  now  the  case  under  the 
Sales  Act.  However,  this  is  of  no  importance,  since  CC  §  3440  covers 
any  other  seller. 

If  the  owner  delivers  to  and  acquiesces  in  retention  of  possession  of 
goods  by  a  merchant,  that  party  under  these  subsections  can  pass  good 
title  to  a  bu3^er  in  the  ordinary  course  of  business  even  though  the 
entrustment  may  have  been  procured  under  circumstances  amounting 
to  larcen3^  This  protects  the  bu3^er  in  cases  where  his  seller  never  took 
title  to  goods  due  to  the  fact  that  he  obtained  them  under  circumstances 
amounting  to  larceny.  It  does  not  protect  a  buyer  from  a  larcenous 
vendor  to  whom  the  owner  did  not  deliver  the  goods. 

The  major  change  of  these  subsections  is  their  shift  in  emphasis 
regarding  protection  of  good  faith  purchasers.  Under  these  subsections, 
a  simple,  easy-to-apply  rule  is  stated :  If  one  entrusts  goods  to  a 
merchant  who  deals  in  goods  of  that  kind,  a  purchaser  occupying  the 
position  of  a  buyer  in  the  ordinary  course  of  business  prevails  against 
the  entrustor.  No  longer  is  a  court  compelled  to  explore  the  intricacies 
of  the  bailor's  relationship  to  the  bailee;  no  longer  must  a  judge  assess 
the  conduct  of  a  bailor  to  determine  whether  it  is  so  reprehensible 
as  to  justify  raising  an  estoppel.  The  rule  adopted — one  long  obtaining 
in  civil  law  countries — is  that  a  buyer  can  buj-  any  article  he  finds 
in  a  merchant's  inventory  without  fear  of  losing  it  to  a  bailor  of  the 
merchant. 

We  agree  with  the  draftsman  of  the  Code  who  would  favor  the 
good  faith  purchaser  in  such  situations,  because,  in  our  judgment,  the 
free  flow  of  commerce  is  best  promoted  by  such  a  rule.  That  is,  it  is 
more  important  to  the  nation's  economy  to  protect  those  who  buy 
from  merchants  than  it  is  to  protect  those  who  bail  goods  with  mer- 
chants. 

SECTION    12501(1)(c) 

This  clause  provides:  "(1)  The  buyer  obtains  a  special  prop- 
erty and  an  insurable  interest  in  goods  by  identification  of  existing 
goods  as  goods  to  which  the  contract  refers  even  though  the  goods 
so  identified  are  non-conforming  and  he  has  an  option  to  return 
or  reject  them.  Such  itlcntification  can  be  made  at  any  time  and  in 
any  manner  explicitly  agreed  to  by  the  parties.  In  the  absence  of 
explicit  agreement  identification  occurs  .  .  . 

"(c)  When  the  crops  are  planted  or  otherwise  become  growing 
crops  or  the  young  are  conceived  if  the  contract  is  for  the  sale  of 
unborn  young  to  be  born  witliin  twelve  months  after  contracting 
or  for  the  sale  of  croi)s  to  be  harvested  within  twelve  months  or 
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the  next   normal  harvest  season   after   contracting  whichever   is 
longer." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  that 
this  clause  (c)  be  amended  to  read  as  follows :  "When  crops  are  planted 
or  otherwise  become  growing  crops,  or  the  young  are  conceived." 

Recommendation.  It  is  recommended  that  this  clause  (c)  be 
amended  to  read  as  follows:  "(c)  If  the  contract  is  for  the  sale  of 
unborn  young  or  future  crops,  when  the  crops  are  planted  or  otherwise 
become  growing  crops  or  the  young  are  conceived." 

Discussion.  Section  12501  of  the  Code  defines  the  concept  of 
"identification."  This  definition  is  important  in  the  application  of 
other  sections  of  Chapter  2.  Not  only  does  the  existence  of  an  insurable 
interest  depend  on  when  identification  occurs,  but  also  this  term  is  used 
in  determining  the  buyer's  right  to  goods  on  the  seller's  insolvency 
and  in  determining  when  title  to  goods  passes.  Section  12401(1)  states 
that  title  to  goods  cannot  pass  under  a  contract  for  sale  prior  to  their 
identification. 

Subsection  12501(1)  (c)  deals  with  the  sale  of  future  crops  or  ani- 
mals. The  California  law  of  future  goods  has  differed  somewhat  from 
that  in  other  states.  Before  passage  of  the  Sales  Act  in  1931,  California 
embraced  the  doctrine  of  potential  possession.  See  Sun-Maid  Raisin 
Growers  v.  Jones,  96  Cal.  App.  650,  274  Pac.  557  (1929)  ;  Hogue- 
Kellogg  Co.  v.  Baker,  47  Cal.  App.  247,  190  Pac.  493  (1920)  ;  Arques 
V.  Wasson,  51  Cal.  620  (1877).  The  doctrine  of  potential  possession  is 
that  one  potentially  possessed  of  goods  may  sell  those  goods,  even 
though  they  are  not  in  existence  at  the  time  of  the  contract;  and  title 
to  the  goods  passes  when  they  come  into  existence  free  of  any  claims 
on  the  part  of  third  parties  which  might  have  arisen  since  the  forma- 
tion of  the  agreement.  The  owner  of  land  potentially  possesses  the 
future  crops  to  be  grown  on  that  land ;  the  owner  of  domestic  animals 
potentially  possesses  the  increase  of  such  animals.  It  is  sometimes  stated 
that  under  the  doctrine  of  potential  possession  title  to  goods  not  yet 
in  existence  passes  at  the  moment  of  the  bargain.  Williston  contends, 
however,  that  the  statement  of  the  doctrine  set  out  above  is  a  more 
accurate  one.  1  Williston,  Sales  (Rev.  Ed.  1948)  §  133. 

The  doctrine  of  potential  possession  was  criticized  not  only  for  its 
harsh  effects  regarding  the  claims  of  third  parties,  but  also  because  it 
was  thought  to  encourage  profligate  farmers  to  sell  their  future  liveli- 
hood. Void,  Sales  (2d  Ed.  1959)  239.  The  Sales  Act  abolished  the 
doctrine  in  §  5(3)  :  "Where  parties  purport  to  effect  a  present  sale 
of  future  goods,  the  agreement  operates  as  a  contract  to  sell  the  goods." 
Under  this  provision,  crops  and  increase  of  animals  are  treated  like 
other  goods ;  title  does  not  pass  until  the  goods  come  into  existence 
and  then  it  presumably  passes  subject  to  any  legitimate  claims  of  third 
parties. 

California  amended  §  5(3)  of  the  Sales  Act  to  read:  "Where  parties 
purport  to  effect  a  present  sale  of  future  goods,  the  agreement  operates 
as  a  contract  to  sell  the  goods  and  as  soon  as  the  seller  acquires  the 
goods  the  property  therein  shall  pass  to  the  buyer  without  further  act 
if  the  parties  so  intend  unless  the  agreement  otherwise  provides."  CC 
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§  1725  (3).  No  authoritative  judicial  interpretation  of  this  section,  as 
amended,  can  be  found,  and  scholars  are  uncertain  about  its  meaning. 
Void,  Sales  (2d  Ed.  1959)  240,  n.40.  One  might  speculate  that  this 
amendment  to  the  Sales  Act  \vas  enacted  in  1931  in  an  attempt  to 
codify  the  result  of  the  Smi-Moid  Raisin  case,  decided  two  years 
before,  in  \vhich  it  Avas  held  that  a  contract  purporting  to  make  a 
present  sale  of  raisin  grapes  to  be  grown  in  future  years  was  effective 
to  pass  title  to  the  grapes  as  soon  as  the  grapes  came  into  existence, 
even  though  at  that  time  the  seller  had  numerous  acts  to  perform 
before  the  grapes  would  be  in  a  deliverable  state. 

It  is  not  entirely  clear  what  the  draftsmen  of  the  Code  intended 
to  accomplish  by  §  12501  (l)(c).  Under  this  Section  there  can  be  no 
identification  of  goods  until  they  are  in  existence.  As  soon  as  goods 
come  into  existence,  tlieir  identification  can  occur  at  any  time  and  in 
any  manner  explicitly  agreed  to  by  the  parties.  If  there  is  no  explicit 
agreement  relative  to  identification,  then  identification  occurs  Avhen 
crops  come  into  existence  or  the  young  of  animals  are  conceived  if  the 
contract  is  for  the  sale  of  young  to  be  born  in  twelve  months  or  crops 
to  be  harvested  within  this  period. 

The  statute  is  perfectly  clear  as  far  as  it  goes,  but  what  is  its  effect 
on  contracts  for  the  sale  of  crops  or  animals  to  be  conceived  or  planted 
after  the  twelve  montli  period?  The  statute  does  not  expressly  invadi- 
date  such  an  agreement.  The  omission  to  delineate  the  consequences  of 
contracting  for  the  sale  of  crops  and  increase  beyond  the  period  of  the 
statute  is  in  contrast  to  the  treatment  of  future  crops  in  Chapter  9. 
In  Section  19204(4),  it  is  expressly  provided  that  no  security  interest 
attaches  to  crops  to  become  such,  more  than  one  year  after  the  security 
agreement  is  executed. 

With  regard  to  crop  and  animal  contracts  not  covered  by  this  clause, 
the  following  inferences  are  po.ssible :  (1)  There  is  no  identification 
of  such  goods  immediately  upon  their  being  conceived  or  planted  unless 
the  contract  explicitly  so  provides;  hence,  identification  must  await 
some  further  act  on  the  part  of  the  parties.  (2)  The  statute  does  not 
apply  to  such  goods;  hence,  there  is  a  casus  o)iiissus,  and  the  controlling 
law  must  be  found  outside  the  Code.  Since  the  Sales  Act  will  be  re- 
pealed by  the  Code,  presumably  the  pre-Sales  Act  doctrine  of  poten- 
tial possession,  with  all  of  its  uncertainties,  applies. 

Under  the  proposed  amendment,  identification  Avould  occur  in  the 
sale  of  future  crops  or  increase  of  animals  when  thej''  are  conceived  or 
planted,  in  the  absence  of  an  explicit  agreement  postponing  the  time 
of  identification.  The  effect  of  the  amended  clause  would  be  similar 
to  that  of  CC  §  1725(3). 

SECTION    12725 

This  Section  provides:  "(1)  An  action  for  breach  of  any  con- 
tract for  sale  must  be  commenced  within  four  years  after  the 
cause  of  action  has  accrued.  By  the  original  agreement,  the  parties 
may  reduce  the  period  of  limitation  to  not  less  than  one  year  but 
may   not   extend   it. 

"  (2)  A  cause  of  action  accrues  whcMi  the  breach  occurs,  regard- 
less of  the  aggrieved  parly's  lack  of  knowledge  of  the  breach.  A 
breach  of  warranty  occurs  wlien  tender  of  delivery  is  made,  except 
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that  where  a  warranty  explicitly  extends  to  future  performance 
of  the  goods  and  discovery  of  the  breach  must  await  the  time  of 
such  performance  the  cause  of  action  accrues  when  the  breach 
is  or  should  have  been  discovered. 

"  (3)  AYhere  an  action  commenced  within  the  time  limited  by 
subdivision  (1)  is  so  terminated  as  to  leave  available  a  remedy 
by  another  action  for  the  same  breach  such  other  action  may  be 
commenced  after  the  expiration  of  the  time  limited  and  within  six 
months  after  the  termination  of  the  first  action  unless  the  termina- 
tion resulted  from  voluntary  discontinuance  or  from  dismissal  for 
failure  or  neglect  to  prosecute. 

"  (4)  This  section  does  not  alter  the  law  on  tolling  of  the  statute 
of  limitations  nor  does  it  apply  to  causes  of  action  which  have 
accrued  before  this  Act  becomes  effective." 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Credit 
Organizations  Committee  propose  to  delete  this  section. 

Recommendation.     It  is  recommended  that  this  section  be  deleted. 

Discussion.  The  purpose  of  the  draftsmen  of  the  Code  in  writing 
this  section  was  to  introduce  a  uniform  statute  of  limitations  for  sales 
contracts,  thereby  eliminating  variations  presently  existing  among  the 
different  states  and  providing  greater  certainty  for  interstate  businesses 
whose  contracts  have  heretofore  been  governed  by  different  periods  of 
limitation,  depending  upon  the  state  in  which  the  transaction  occurred. 
This  section  selects  a  four-year  period  of  limitations  as  the  most  appro- 
priate to  modern  business  practice.  The  State  Bar  Committee  and  the 
Credit  Organizations  Committee  urge  that  the  statute  of  limitations, 
being  procedural  in  nature,  is  a  local  problem.  This  section  is  also  ob- 
jected to  because  it  increases  the  period  of  limitations  for  an  oral  con- 
tract from  two  to  four  years. 

The  recommendation  that  this  section  be  deleted  is  based  on  our  view 
that  the  statute  of  limitations  is  a  local  problem  and  should  not  be 
treated  by  the  Uniform  Commercial  Code.  This  recommendation  leaves 
in  effect  the  present  periods  of  limitation  of  four  years  for  a  written 
contract  (CCP  §  337)  and  two  years  for  an  oral  contract  (CCP  §  339). 

SECTIONS  12403  and  12702 

Sections  12403  deals  with  the  rights  of  a  purchaser  of  goods  and 
of  a  buyer  in  the  ordinary  course  of  business,  and  then  provides  in 
subsection  (4)  :  "The  rights  of  other  purchasers  of  goods  and  of  lien 
creditors  are  governed  by  the  Chapters  on  Secured  Transactions  (Chap- 
ter 9),  Bulk  Transfers  (Chapter  6)  and  Documents  of  Title  (Chap- 
ter?)." 

Section  12702  in  subsection  (2)  deals  with  the  right  of  a  seller  of 
goods  to  rescind  because  of  the  buj^er's  misrepresentation  of  his  solvency 
[see  California  Conserving  Co.  v.  D'Avanzo,  62  F.  2d  528  (1933)] 
and  then  provides  in  subsection  (3)  :  "The  seller's  right  to  reclaim 
under  subdivision  (2)  is  subject  to  the  rights  of  a  buyer  in  ordinary 
course  or  other  good  faith  purchaser  or  lien  creditor  under  this  Chapter 
(Section  12403).  Successful  reclamation  of  goods  excludes  all  other 
remedies  with  respect  to   them." 
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Recommendation.  In  vieAv  of  the  recommended  deletion  of  Section 
19301(3)  containing  the  definition  of  "lien  creditor"  (see  discussion 
under  that  Section  below)  and  in  view  of  the  fact  that  the  references 
to  "lien  creditor"  in  these  sections  have  no  meaning,  it  is  recommended 
that  the  underscored  words  "and  of  lien  creditors"  in  Section  12403 
and  "or  lien  creditor"  in  Section  12702  be  deleted. 

Discussion.  Section  12702  refers  the  rights  of  an  attaching  creditor 
of  the  buyer  as  against  a  seller  attempting  to  rescind  for  fraud  back 
to  Section  12403.  But  Section  12403  has  nothing  whatever  to  do  with 
the  rights  of  lien  creditors  but  only  of  purchasers.  It,  in  turn,  says 
that  the  rights  of  lien  creditors  are  governed  by  Chapter  9 ;  but  there 
is  nothing  in  Chapter  9  dealing  with  the  rights  of  a  lien  creditor  of 
the  buyer  as  against  a  seller  attempting  to  rescind  for  fraud.  It  deals 
only  with  the  rights  of  lien  creditors  as  against  the  holder  of  an  unper- 
fected  security  interest.  Therefore,  all  of  this  adds  up  to  zero.  That 
was  the  conclusion  readied  in  In  re  Kravitz,  278  F.  2d  820  (3d  Cir. 
1960),  which  held  that  the  Code  "does  not  change"  prior  Pennsyl- 
vania law  on  this  subject,  since  these  sections  provide  nothing  and  Sec- 
tion 11103  provides  that  prior  laAV  continues  unless  displaced  by  pro- 
visions of  the  Code. 

The  Kravitz  case  held  that  under  Pennsylvania  law  an  attaching 
creditor  of  the  buyer  [and  therefore  a  trustee  in  bankruptcy  under 
Section  70(c)  of  the  Bankruptcy  Act]  took  priority  over  the  defrauded 
seller  in  this  situation.  The  California  law  would  appear  to  be  contra. 
Cf.  Blackman  v.  Pierce,  28  Cal.  508  (1863)  (dealing  with  the  analo- 
gous right  of  stoppage  in  transitu).  It  is  generally  true  that  an  attach- 
ing creditor  in  California  takes  subject  to  all  secret  liens  and  latent 
equities,  unless  protected  by  some  specific  statute,  and  takes  only  the 
interest  which  his  debtor  had  with  all  its  infirmities.  McGec  v.  Allen, 
7  C.  2d  468,  60  P.  2d  1026  (1936)  ;  The  Wood  Estate  Companif  v.  Chan- 
slor,  209  C.  241,  286  P.  1001  (1930)  ;  National  Bank  of  the  Pacific  v. 
Western  Pacific  Baihvay  Company,  157  C.  573,  108  P.  676  (1910). 

In  any  event,  whatever  the  California  law  may  be  on  this  subject, 
these  particular  references  have  no  effect  on  it  and  they  should  be  de- 
leted in  view  of  the  deletion  of  Section  19301(3),  if  that  recommenda- 
tion is  adopted. 

CHAPTER  3 

SECTION    13121 

This  Section  provides:  "A  note  or  acceptance  which  states  that 
it  is  payable  at  a  bank  is  not  of  itself  an  order  or  authorization 
to  the  bank  to  pay  it." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  to 
amend  this  Section  to  read:  "An  instrument  Avhich  .states  that  it  is 
payable  at  a  bank  is  not  of  itself  an  order  or  authorization  to  the  bank 
to  pay  it  unless  the  bank  be  the  drawee." 

Recommendation.  It  is  recommended  that  the  proposed  amend- 
ment be  adopted. 
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Discussion.  The  following  quotation  from  the  State  Bar  Commit- 
tee's report  states  the  problem  and  the  reasons  for  the  amendment 
concisely : 

* '  Two  alternative  suggestions  as  to  what  the  rule  should  be  when 
an  instrument  is  payable  at  a  bank  are  set  forth  in  the  final  edition 
of  the  UCC.  Alternative  A  provides  that  if  the  instrument  is  pay- 
able at  the  bank,  it  may  be  paid  out  of  the  funds  of  the  maker  in 
the  possession  of  the  bank.  Alternative  B  is  to  the  contrary  and  is 
the  alternative  found  in  the  Senate  Preprint.  It  was  believed  that 
Alternative  B,  although  contrary  to  existing  California  Law  found 
in  Civil  Code  Sec.  3168  probably  represented  the  better  rule  in 
view  of  current  practice  and  was  thus  approved;  however,  con- 
trasting Sec.  13121  with  Sec.  13120  pertaining  to  instruments  pay- 
able through  a  bank,  a  question  arises  because  in  Sec.  13120  the 
reference  is  to  'an  instrument,'  while  Sec.  13121  is  limited  to  'a 
note  or  acceptance.'  Orery:  Why  is  the  distinction  made  and  what 
effect  does  it  have?  Probably  the  difference  in  language  in  Sec. 
13121  is  to  make  it  clear  that  a  bank  may  pay  a  check  drawn  on 
it ;  however,  under  the  language  of  Alternative  B  it  can  be  argued 
that  a  sight  draft  drawn  on  an  individual  and  payable  at  a  bank 
might  authorize  the  bank  to  pay  it.  This  is  probably  not  the  intent." 

SECTION    13122(4) 

This  subsection  provides : 

"(4)  Unless  an  instrument  provides  otherwise,  interest  runs  at 
the  rate  provided  by  law  for  a  judgment 

''  (a)  in  the  case  of  a  maker  of  a  demand  note,  from  the  date  of 
demand ; 

"(b)  in  all  other  cases  from  the  date  of  accrual  of  the  cause  of 
action. ' ' 

Proposed  Amendment.  The  State  Bar  Committee  proposes  to 
amend  clause  (a)  of  this  subsection  to  read: 

"(a)  in  the  case  of  a  maker,  acceptor  or  other  primary  obligor 
of  a  demand  instrument,  from  the  date  of  demand;" 

Recommendation.  It  is  recommended  that  the  amendment  be 
adopted. 

Discussion.  Section  13122(1)  (b)  states  that  a  cause  of  action 
against  a  maker  or  acceptor  accrues  in  the  case  of  a  demand  instrument 
upon  its  date  or,  if  no  date  is  stated,  on  the  date  of  issue.  Section 
13122(4)  provides  that  interest,  in  the  absence  of  contrary  agreement, 
runs  from  the  date  of  accrual  of  the  cause  of  action,  except  in  the  case 
of  the  maker  of  a  demand  note  when  it  runs  from  date  of  demand. 
The  proposed  amendment,  already  adopted  in  Massachusetts,  corrects 
a  mistake  on  the  part  of  the  draftsmen  of  the  Code.  In  its  unamended 
form,  this  subsection  would  require  a  bank  which  has  certified  a  check 
to  pay  interest  from  the  date  of  the  instrument  rather  than  the  date 
of  demand,  although  under  §  13122(3)  and  this  subsection,  interest 
would  run  against  the  drawer  of  a  check  only  from  time  of  demand. 
The  amendment  remedies  this  situation. 
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SECTION    13419(2) 

This  subsection  provides : 

"In  an  action  against  a  drawee  under  subsection  (1)  [dealing 
with  conversion  of  an  instrument  by  a  bank  which  refuses  to 
return  it  to  the  rip:htful  owner  or  which  pays  it  on  a  forjred 
endorsement]  the  measure  of  the  drawee's  liability  is  the  face 
amount  of  the  instrument.  In  any  other  action  under  subsection 
(1),  the  measure  of  liability  is  presumed  to  be  the  face  amount 
of  the  instrument." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  amend  this  subsection  to  read:  "  (2)  In  any  action  under  sub- 
section (1),  the  measure  of  liability  is  presumed  to  be  the  face  amount 
of  the  instrument." 

Recommendation.  It  is  recommended  that  the  proposed  amend- 
ment be  adopted. 

Discussion.  The  New  York  Law  Commission  Report  states  that 
the  present  law  on  the  subject  is  that  the  drawee  would  not  be  liable 
for  the  face  value  of  the  instrument,  if  it  could  be  shown  that  the 
actual  value  of  the  instrument  is  less.  2  N.  Y.  Law  Rev.  Comm.,  Study 
of  the  Uniform  Commercial  Code  (1955)  1079.  The  California  authori- 
ties recognize  the  liability  to  the  payee  of  a  drawee  bank  which  pays  out 
on  a  forged  indorsement,  but  they  are  obscure  on  the  measure  of  dam- 
ages. In  Hensley- Johnson  v.  Citizens  National  Bank,  122  Cal.  App.  2d, 
22,  25,  264  P.2d  973  (1953)  the  court  states :  "The  general  rule  is  that  a 
bank  which  has  paid  out  money  on  a  forged  endorsement  is  liable  to 
the  payee  of  the  check  for  the  amount  which  he  should  have  received 
thereon."  There  is  no  indication  in  the  California  cases  that  the 
drawee 's  liability  must  in  all  cases  be  the  face  amount  of  the  instrument. 

No  reason  is  given  by  the  draftsmen  of  the  Code  for  imposing  liability 
on  the  drawee  to  the  extent  of  the  face  amount  of  the  instrument  in  the 
cases  set  out  in  §  13419(1)  while  measuring  the  liability  of  other  parties 
by  a  different  standard.  The  proposed  amendment  seems  sound  in  that 
it  allows  for  the  possibilitj'^  that  under  some  circumstances  it  would  be 
unjust  to  hold  the  drawee  for  the  face  amount  of  the  instrument. 

SECTION    13804 

After  providing  that  the  owner  of  a  lost  instrument  may  maintain  an 
action  on  such  instrument,  this  Section  provides  in  part: 

"The  court  may  require  security  indemnifying  the  defendent 
against  loss  by  reason  of  further  claims  on  the  instrument." 

Proposed  Amendment.  The  State  Bar  Committee  proposed  to 
amend  the  quoted  sentence  to  read: 

"The  court  must  require  a  sufficient  indemnitj'  bond  indemnify- 
ing the  defendant  against  loss  b}'  reason  of  further  claims  on  the 
instrument." 

Recommendation.  It  is  recommended  that  the  amendment  be  re- 
jected. 
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Discussion.  The  reason  given  by  the  State  Bar  Committee  for 
proposed  amendment  is  that  they  believe  that  in  cases  relating  to  lost 
instruments  it  is  desirable  to  make  the  giving  of  security  mandatory. 
CC  §  3415  provides 

"...  the  court  must  compel  the  owner  thereof  to  give  adequate 
security  or  an  indemnity  bond  ..."  where  a  lost  instrument  is 
sued  on.  Hence,  the  proposed  amendment  would  change  this  Sec- 
tion to  make  it  conform  to  the  present  California  statute. 

In  Dollar  v.  International  Banking  Corp.,  13  Cal.  App.  331,  109 
Pac.  499  (1910),  decided  four  years  after  the  passage  of  CC  §  3415, 
the  court  points  out  five  exceptions  to  the  rule  that  a  bond  will  be 
required  before  entering  judgment  on  a  lost  instrument.  There  is  no 
indication  in  the  opinion  that  the  court  considered  CC  §  3415  as 
controlling. 

The  draftsmen  of  the  Code  have  made  the  requiring  of  security 
discretionary  with  the  court  because  they  believe  that  there  are  cases 
when  no  indemnity  is  needed.  The  cases  they  cite  are:  (1)  where  much 
time  has  elapsed,  and  (2)  where  there  is  little  doubt  that  the  instru- 
ment has  been  destroyed.  The  amendment  would  make  the  giving  of 
a  bond  mandatory.  No  reason  for  this  rigid  requirement  is  apparent, 
and  there  is  every  reason  to  believe  that  under  the  present  wording 
of  this  Section,  the  courts  would  exercise  their  discretion  responsibly. 
The  proposed  amendment  takes  the  position  that  under  no  circum- 
stances should  security  be  dispensed  with  in  a  suit  on  a  lost  instrument. 
We  do  not  agree  with  this  position. 

SECTION    13805 

This  Section  provides: 

"This  chapter  applies  to  any  instrument  whose  terms  do  not 
preclude  transfer  and  which  is  otherwise  negotiable  within  this 
chapter  but  which  is  not  payable  to  order  or  to  bearer,  except 
that  there  can  be  no  holder  in  due  course  of  such  an  instrument." 

Proposed  Amendment.  The  State  Bar  Committee  raised  a  question 
concerning  this  Section,  but  did  not  propose  any  specific  amendment. 

Recommendation.  It  is  recommended  that  this  Section  be  retained 
in  its  present  form. 

Discussion.  This  Section  creates  new  law;  there  is  no  comparable 
provision  in  the  N.I.L.  CC  §  3266d  states  "In  any  case  not  provided 
for  in  this  title  the  rules  of  the  law  merchant  shall  govern."  (N.I.L. 
§  196)  Since  the  N.I.L.  is  generally  thought  not  to  apply  to  non-nego- 
tiable instruments,  the  law  merchant  or  common  law  of  commerce  must, 
under  N.I.L.  §  196,  cover  them.  However,  as  the  Official  Comment  to 
the  Code  points  out,  the  N.I.L.  is  generally  regarded  as  a  codification 
or  restatement  of  the  law  merchant  and  has  been  applied  to  non-nego- 
tiable instruments  by  analogy.  This  Section  would  bring  non-negotiable 
instruments  within  Chapter  3  for  all  purposes  except  that  there  can 
be  no  holder  in  due  course  of  such  an  instrument.  This  Section  does 
not  refer  to  simple  contracts;  these  are  entirely  outside  the  scope  of 
this  chapter.  It  refers  to  instruments  which  meet  all  the  requirements 
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of  negotiability  except  that  the}-  lack  words  of  negotiability — "order" 
or  "bearer."  Under  this  Section,  the  holder  of  a  non-negotiable  instru- 
ment establishes  his  case  by  production  of  the  instrument  and  proof 
of  the  signature ;  the  burden  of  proving  want  of  consideration  or  other 
defenses  is  on  the  maker  or  drawer.  The  indorser  is  entitled  to  present- 
ment and  notice  of  dishonor.  The  rules  as  to  material  alteration,  filling 
in  of  blanks,  accommodation  parties  and  discharge  are  the  same  for 
non-negotiable  instruments  as  for  negotiable  ones. 

It  is  not  easy  to  state  with  accuracy  what  changes  this  Section  will 
bring  about  in  California  law,  for  it  is  difficult  to  say  what  the  Cali- 
fornia law  of  non-negotiable  instruments  is.  In  certain  instances  this 
Section  w^ould  compel  results  in  cases  concerning  non-negotiable  instru- 
ments similar  to  those  obtaining  under  the  Civil  Code.  Under  CC  § 
1459,  a  non-negotiable  instrument  may  be  transferred  by  indorsement, 
the  transferee  thereof  taking  subject  to  all  equities  and  defenses.  Under 
CC  §  1614,  a  non-negotiable  instrument  would  presumptively  be  issued 
for  consideration.  Under  CC  §  1615,  the  burden  of  showing  want  of 
consideration  is  on  the  maker  or  drawer. 

It  might  be  contended  that  this  Section  imposes  too  onerous  a  burden 
on  the  indorser  of  a  non-negotiable  note.  Decisions  on  the  liability  of 
the  indorser  of  non-negotiable  notes  are  conflicting.  The  majority 
view  seems  to  be  that  the  indorser  of  a  non-negotiable  instrument  incurs 
only  the  liabilities  of  an  assignor;  other  jurisdictions  hold  him  as  a 
surety  or  a  guarantor.  California  has  gone  as  far  as  any  state  in  im- 
posing upon  such  an  indorser  liabilities  similar  to  those  of  the  indorser 
of  a  negotiable  instrument.  In  First  Nat'l.  Bank  v.  Falkenhan,  94  Cal, 
141,  29  Pac.  866  (1892),  it  was  held  that  the  indorsement  of  a  non- 
negotiable  note  will,  as  to  the  immediate  iiidorsee,  create  the  same  lia- 
bility as  the  indorsement  of  a  negotiable  note.  A  payee  who  indorsed 
"Pay  to  order"  a  non-negotiable  note  was  held  liable  to  a  remote 
holder  on  the  conditional  guaranty  of  an  indorser  in  Xuetzel  v.  Mackie, 
80  Cal.  App.  768,  253  Pac.  166  (1927).  At  the  least,  a  California  in- 
dorser of  a  non-negotiable  note  guarantees  payment  lo  his  immediate 
taker,  hence  this  Section  does  not  change  California  law  in  this  respect 
as  much  as  it  does  that  of  other  states. 

The  New  York  and  Texas  commentaries  on  the  Code  concede  that 
the  law  of  non-negotiable  instruments  in  their  jurisdictions,  as  in  Cali- 
fornia, is  obscure  and  uncertain.  The  great  convenience  of  having  the 
law  of  non-negotiable  instruments  codified  is  apparent.  Except  for  the 
holder  in  due  course  issue,  no  convincing  reasons  have  been  advanced 
why  this  codification  should  not  be  identical  to  that  applying  to  nego- 
tiable instruments. 

The  State  Bar  Committee  points  out  the  objection  to  the  use  of  the 
word  "instrument"  in  this  Section  due  to  the  definition  of  that  term  in 
§  13102  to  mean  a  negotiable  imstrument.  For  instance,  it  might  be 
contended  that  §  13804  (Lost  Instruments)  would  apply  to  a  lost  non- 
negotiable  instrument,  thereby  compelling  indemnity  in  case  such  an 
instrument  was  lost.  Despite  the  definition  in  §  13102.  it  is  recom- 
mended tliat  no  change  be  made  in  the  wording  of  this  Section.  The 
kind  of  writing  spoken  of  in  this  Section  will  continue  to  be  popularly 
referred  to  as  a  "non-negotiable  instrument,"  and  it  seems  preferable 
to  retain  the  word  "instrument"  in  this  Section  rather  tlum  to  replace 
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it  by  a  different  term  that  is  not  commonly  used.  An  instrument  is  by 
its  terms  either  negotiable  or  not,  and  no  one  is  likely  to  be  confused 
by  the  fact  that  the  term  ' '  instrument ' '  is  used  to  denote  non-negotiable 
paper  in  this  Section  as  well  as  negotiable  paper  throughout  Chapter  3. 

CHAPTER  4 

SECTION    14103(2)   and    (3) 

These  subsections  provide : 

"(2)  Federal  Reserve  regulations  and  operating  letters,  clear- 
inghouse rules,  and  the  like,  have  the  effect  of  agreements  under 
subdivision  (1),  whether  or  not  specifically  assented  to  by  all 
parties  interested  in  items  handled. 

"  (3)  Action  or  nonaction  approved  by  this  chapter  or  pursuant 
to  Federal  Reserve  regulations  or  operating  letters  constitutes  the 
exercise  of  ordinary  care  and,  in  the  absence  of  special  instruc- 
tions, action  or  nonaction  consistent  with  clearinghouse  rules  and 
the  like  or  with  a  general  banking  usage  not  disapproved  by  this 
chapter,  prima  facie  constitutes  the  exercise  of  ordinary  care." 

Proposed  Amendments.  The  State  Bar  Committee  proposes  to 
insert  the  word  "circulars"  after  the  words  "operating  letters"  in 
each  of  these  subsections. 

Recommendation.  It  is  recommended  that  the  proposed  amend- 
ments be  rejected. 

Discussion.  This  section  permits  parties  to  banking  transactions 
to  agree  to  vary  the  rules  established  by  the  Code ;  furthermore,  this 
Section  gives  to  certain  official  and  quasi-official  regulations  the  same 
force  as  agreements  of  the  parties.  The  reason  for  the  proposed  amend- 
ment is  to  make  clear  that  Federal  Reserve  "circulars"  are  included. 
The  recommendation  for  rejection  of  the  amendment  is  made  because 
the  Official  Comments  make  clear  that  circulars  are  included  under  the 
term  "operating  letters."  This  term  is  used  to  describe  the  instructions 
issued  pursuant  to  Federal  Reserve  regulations  and  concerned  with 
operating  details.  There  is  no  need  to  specify  the  exact  designation 
currently  used  by  the  Federal  Reserve  Board  and  Federal  Reserve 
Banks  to  describe  such  instructions.  Furthermore,  if  the  philosophy 
of  this  proposed  amendment  is  adopted,  Chapter  4  might  have  to  be 
amended  any  time  the  designation  of  these  instructions  is  changed. 

SECTION    14105(b)  and   (d) 

These  subsections  provide : 

"(b)  'Payor  bank'  means  a  bank  by  which  an  item  is  payable 
as  drawn  or  accepted  ; 

"(d)  'Collecting  bank'  means  any  bank  handling  the  item  for 
collection  except  the  payor  bank ; ' ' 

Proposed  Amendments.  The  State  Bar  Committee  proposes  to 
insert  "or  any  branch  or  separate  office  of  a  bank"  after  the  word 
* '  bank ' '  in  each  of  these  subsections. 
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Recommendation.  It  is  recommended  that  a  new  subsection  (g) 
be  added  to  this  Section  to  read  as  follows : 

"  (g)  Each  branch  or  seperate  office  of  a  bank  shall  be  deemed 
a  separate  bank. ' ' 

Discussion.  The  amendments  are  proposed  to  make  sure  that  the 
brancli  on  which  an  item  is  drawn  is  considered  to  be  the  payor  bank 
and  a  different  branch  of  the  same  bank  handling  the  item  for  collection 
is  considered  to  be  the  collecting  bank.  No  reason  is  given  by  the  State 
Bar  Committee  or  is  apparent  from  the  section  under  study  why  the 
words  "or  the  branch  or  separate  office  of  a  bank"  should  be  inserted 
in  subsections  (b)  and  (d)  and  not  in  the  other  four  subsections  of  this 
Section.  It  seems  to  us  that  a  separate  branch  should  be  considered  a 
separate  bank  in  all  six  subsections  of  this  Section.  This  is  accomplished 
by  the  new  subsection  proposed.  The  wording  of  the  recommended 
amendment  is  based  on  FC  §  1012(c). 

SECTION    14106 

This  Section  provides : 

"A  branch  or  separate  office  of  a  bank  is  a  separate  bank  for 
the  purpose  of  computing  the  time  within  which  and  determining 
the  place  at  or  to  which  action  may  be  taken  or  notices  or  orders 
shall  be  given  under  this  chapter. ' ' 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  add  to  this  Section  a  provision 
to  the  effect  that  notice  to  one  branch  of  a  bank  is  not  notice  to  another 
branch  of  the  same  bank,  and  does  not  impair  the  right  of  the  second 
branch  to  be  a  holder  in  due  course  of  an  item. 

Recommendation.  It  is  recommended  that  this  section  be  amended 
by  adding  at  the  end  thereof  the  following  language  (suggested  by  the 
State  Bar  Committee)  :  "and  the  receipt  of  any  notice  or  order  by,  or 
the  knowledge  of,  one  branch  or  se]:)arate  office  of  a  bank  is  not  actual 
or  constructive  notice  to  or  knowledge  of  any  other  branch  or  office  of 
the  same  bank  and  does  not  impair  the  right  of  such  other  branch  or 
office  to  be  a  holder  in  due  course  of  an  item. ' ' 

Discussion.  The  additional  language  is  based  upon  FC  ^^  991, 
1012(c),  and  1018. 

SECTION    14202(3) 

This  subsection  provides : 

"Subject  to  subdivision  (l)(a),  a  bank  is  not  liable  for  the  in- 
solvency, neglect,  misconduct,  mistake  or  default  of  anotlier  bank 
or  person  or  for  loss  or  destruction  of  an  item  in  transit  or  in  the 
possession  of  others." 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  adding  to  this  subsection  following 
the  words  "loss  or  destruction  of"  the  words  "or  inability  to  obtain 
repossession  of." 
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Recommendation.  It  is  recommended  that  the  amendment  be 
adopted  and  that  this  subsection  be  amended  to  read  as  follows:  "Sub- 
ject to  subdivision  (l)(a),  a  bank  is  not  liable  for  the  insolvency, 
neglect,  misconduct,  mistake  or  default  of  another  bank  or  person  or 
for  loss  or  destruction  of  or  inability  to  obtain  reposession  of  an  item 
in  transit  or  in  the  possession  of  others." 

Discussion.  FC  §  1016  provides  that  a  bank  is  not  liable  if  unable 
to  obtain  repossession  of  an  item.  There  seems  to  be  sound  reason  for 
continuing  this  protection  to  banks  in  this  Section  of  the  Code. 

SECTION    14204(2) 

This  subsection  provides : 

"  (2)  A  collecting  bank  may  send 

"  (a)   Any  item  direct  to  the  payor  bank; 

"(b)  Any  item  to  any  nonbank  payor  if  authorized  by  its  trans- 
feror ;  and 

"(c)  Any  item  other  than  documentary  drafts  to  any  nonbank 
payor,  if  authorized  by  Federal  Reserve  regulation  or  operating 
letter,  clearinghouse  rule  or  the  like. ' ' 

Proposed  Amendment.  The  State  Bar  Committee  proposes  to  add 
two  new  clauses  (b)  and  (c)  to  this  subsection  (and  to  reletter  the 
remaining  clauses),  to  read  as  follows: 

"  (b)   Any  item  to  any  Federal  Reserve  bank; 

"(c)   Any  item  to  any  other  bank  or  agency  thereof; 

The  State  Bar  Committee  also  proposes  to  add  the  word  "circular" 
in  clause  (c),  which  would  be  relettered  (e),  after  the  words  "Federal 
Reserve  regulation. ' ' 

Recommendation.  It  is  recommended  that  the  proposed  amend- 
ments be  rejected. 

Discussion.  It  is  obvious  that  a  bank  should  be  able  to  send  items 
to  a  Federal  Reserve  bank  or  any  other  bank.  This  subsection  would 
have  been  better  drafted  if  it  had  included  these  two  additional  clauses. 
However,  it  is  also  clear  that  the  enumeration  in  this  subsection  is  not 
intended  to  be  exclusive,  both  from  the  use  of  the  word  "may"  and 
from  the  express  statement  to  that  effect  in  Section  14103(4).  If  Cali- 
fornia should  insert  these  additional  clauses,  then  the  courts  in  some 
other  state  which  adopted  the  Code  without  them  might  be  inclined 
to  hold  that  these  procedures  were  excluded  (although  it  is  difficult 
to  see  how  a  court  could  hold  this  under  any  circumstances).  Solely 
in  the  interests  of  uniformity,  and  because  we  think  that  there  is  no 
possibility  that  the  Code  would  be  interpreted  to  exclude  these  pro- 
cedures, we  recommend  rejection  of  the  proposed  additional  clauses. 
As  to  the  proposed  insertion  of  the  world  "circular",  see  the  discussion 
under  Section  14103(2)  &  (3),  above. 

SECTION    14208 

This  Section,  which  will  not  be  quoted  in  full,  deals  with  the  security 
interest  of  a  bank  in  items  and  accompanying  documents  and  proceeds 
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Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  question  the  effect  of  this  section  on  the 
banker's  general  common  law  lien  (as  codified  in  CC  §  3054)  and 
state  that  CC  §  3054  should  not  be  repealed. 

Recommendation.  It  is  recommended  that  this  Section  be  retained 
without  change. 

Discussion.  The  Comments  to  this  Section  state  that  it  is  not  in- 
tended to  replace  nor  "derogate  from  the  banker's  general  common- 
law  lien  or  right  of  set-off  against  indebtedness  owing  in  deposit  ac- 
counts." Section  3054  of  the  Civil  Code  is  not  repealed  bj^  the  Preprint 
Bill.  Therefore,  there  is  no  problem. 

SECTION    14211(1) 

This  subsection  provides : 

"  (1)  A  collecting  bank  ma}^  take  in  settlement  of  an  item 

"(a)  A  check  of  the  remitting  bank  or  of  another  bank  on  any 
bank  except  the  remitting  bank;  or 

"(b)  A  cashier's  check  or  similar  primary  obligation  of  a  re- 
mitting bank  which  is  a  member  of  or  clears  through  a  member 
of  the  same  clearinghouse  or  group  as  the  collecting  bank ;  or 

"(c)  Appropriate  authority  to  charge  an  account  of  the  remit- 
ting bank  or  of  another  bank  with  the  collecting  bank ;  or 

"(d)  If  the  item  is  drawn  upon  or  pa3'able  by  a  person  other 
than  a  bank,  a  cashier's  cheek,  certified  check  or  other  bank  check 
or  obligation." 

Proposed  Amendment.  Tlie  State  Bar  Committee  proposes  to  add 
new  clauses  (a)  and  (e)  to  this  subsection,  with  appropriate  relettering 
of  the  present  clause,  to  read  as  follows: 

"(a)  Money;  or 

"(e)  Credit  on  the  books  of  any  Federal  Reserve  bank  or  of 
any  bank  designated  as  a  depositar}'  by  the  collecting  bank;  or" 

Recommendation.  It  is  recommended  that  the  proposed  amend- 
ment be  rejected. 

Discussion.  Obviously,  this  subsection  was  not  intended  to  pre- 
vent a  bank  from  takiug  "money"  in  settlement  of  an  item,  although 
it  would  certainly  have  been  better  to  mention  money  in  the  subsection 
as  originally  drafted.  The  same  considerations  apply  here  as  under 
Section  14204(2),  above.  See  the  discussion  under  that  section.  In  the 
interests  of  uniformity,  we  recommend  the  rejection  of  the  amendment. 

SECTION    14212(3) 

This  subsection  provides : 

"  (3)   The  right  to  charge  back  is  not  affected  by 

"(a)   Prior  use  of  the  credit  given  for  the  item;  or 
"  (b)   Failure  by  any  bank  to  exercise  ordinary  care  with  respect 
to  the  item  but  any  bank  so  failing  remains  liable." 
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Proposed  Amendment.  The  State  Bar  Committee  proposes  to  add 
the  words  "or  to  obtain  refund"  immediately  after  the  words  "charge 
back"  in  the  introductory  portion  of  this  subsection. 

Recommendation.  It  is  recommended  that  the  proposed  amend- 
ment be  rejected. 

Discussion.  Subsections  (1),  (2),  (4)  and  (5)  of  this  section  in- 
clude the  right  to  obtain  refund,  as  does  the  title  to  the  section.  The 
amendment  would  add  this  to  subsection  (3).  The  State  Bar  Committee 
report  gives  no  reason  for  the  proposed  amendment,  and  the  California 
Bankers  Committee  did  not  consider  the  amendment  necessary.  We 
wonder  if  the  State  Bar  Committee  did  not  believe  that  the  right  to  a 
refund  had  been  inadvertently  left  out  of  subsection  (3),  since  every 
other  time  this  section  mentions  the  right  to  charge  back  it  is  coupled 
with  the  right  of  refund.  The  Official  Comments,  however,  show  that 
the  omission  of  the  right  of  refund  in  this  subsection  (3)  was  de- 
liberate. 

This  Section  gives  a  collecting  bank  that  has  made  a  provisional 
settlement  with  its  customer  the  right  to  revoke  the  settlement  if  it  fails 
to  obtain  a  settlement  for  an  item  and  to  charge  back  the  amount  cred- 
ited to  the  customer's  account  or  to  obtain  a  refund  from  its  customer. 
We  assume  that  the  right  to  obtain  a  refund  will  be  used  in  cases  when 
the  credit  has  been  drawn  on,  or  the  provisional  settlement  was  made 
in  cash  or  in  some  other  manner  that  does  not  produce  a  book  credit 
subject  to  a  chargeback.  See  2  N.Y.  Law  Rev.  Comm.,  Study  of  the 
Uniform  Commercial  Code  (1955)  1362.  The  Official  Comments  indi- 
cate that  subsection  (3)  allows  a  chargeback  even  in  cases  where  the 
nonpayment  results  from  the  depositary  bank's  own  negligence.  The 
Comments  state :  ' '  Any  other  rule  would  result  in  litigation  based  upon 
a  claim  for  wrongful  dishonor  of  other  checks  of  the  customer,  with 
potential  damages  far  in  excess  of  the  amount  of  the  item.  Any  other 
rule  would  require  a  bank  to  determine  difficult  questions  of  fact."  If 
we  assume  that  the  right  of  refund  will  be  used  when  there  is  no  book 
credit  in  the  customer 's  account,  the  policy  reason  given  for  allowing  a 
negligent  depositary  bank  a  right  of  chargeback  does  not  support  grant- 
ing it  a  right  of  refund.  In  our  opinion,  there  is  no  justification  for 
giving  a  negligent  depositary  bank  a  right  of  refund  against  a  customer. 

SECTION    14213(1) 

This  subsection  provides : 

"(1)  An  item  is  finally  paid  by  a  payor  bank  when  the  bank 
has  done  any  of  the  following,  whichever  happens  first : 

"(a)   Paid  the  item  in  cash;  or 

"  (b)  Settled  for  the  item  without  reserving  a  right  to  revoke  the 
settlement  and  without  having  such  right  under  statute,  clearing- 
hou.se  rule  or  agreement;  or 

"(c)  Completed  the  process  of  posting  the  item  to  the  indicated 
account  of  the  drawer,  maker  or  other  person  to  be  charged  there- 
with; or 

"(d)  Made  a  provisional  settlement  for  the  item  and  failed  to 
revoke  the  settlement  in  the  time  and  manner  permitted  by  statute, 
clearinghouse  rule  or  agreement. 
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"Upon  a  final  payment  under  paragraphs  (b),  (c)  or  (d)  the 
paj^or  bank  shall  be  accountable  for  the  amount  of  the  item." 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  delete  clause  (e)  of  this  sub- 
section, and  to  change  the  word  "and"  to  "or"  in  clause  (b)  and  to 
add  the  words  "to  revoke"  after  the  word  "right"  the  second  time  it 
appears  in  clause  (b). 

Recommendation.  It  is  recommentled  that  this  subsection  be 
amended  to  read  as  follows : 

"(1)  An  item  is  finally  paid  by  a  payor  bank  when  the  bank 
has  done  any  of  the  following,  whichever  happens  first : 

"(a)   Paid  the  item  in  cash;  or 

"(b)  Settled  for  the  item  having  a  right  to  revoke  the  settlement 
under  none  of  the  following :  statute,  clearinghouse  rule,  agreement, 
or  reservation  thereof;  or 

"  (c)  Settled  for  the  item  having  a  right  to  revoke  the  settlement 
under  any  one  or  more  of  the  following :  statute,  clearinghouse  rule, 
agreement  or  reservation  thereof,  and  failed  to  revoke  the  settle- 
ment in  the  time  and  manner  permitted  under  such  right. 

"Upon  final  payment  under  paragraplis  (b)  or  (c)  the  payor 
bank  shall  be  accountable  for  the  amount  of  the  item." 

Discussion.  The  proposed  deletion  of  clause  (c)  of  the  original 
subsection  is  suggested  in  the  light  of  the  practice  of  California  banks 
of  having  centralized  bookkeeping  systems  where  items  are  posted  first 
and  thereafter  sent  to  the  proper  branch  for  checking  of  signatures, 
stop  payments,  and  the  like.  If  clause  (c)  were  retained  in  its  present 
form  the  unfortunate  consequences  would  be  that  an  item  would  be 
considered  to  be  finally  paid  by  a  bank  before  the  signature  had  been 
verified.  This  raises  the  question  whether  to  amend  clause  (c)  to  provide 
that  an  item  is  not  finally  paid  until  verified  and  posted  or  whether  it 
is  best  to  delete  it.  California  bankers  and  bank  lawyers  believe  it  snould 
be  deleted  because  of  the  uncertainty  and  indefiniteness  of  relating 
"payment"  to  the  procedures  of  bookkeeping  system.s,  whether  mechan- 
ical or  manual.  They  prefer  to  relate  "payment"  to  failure  to  revoke 
within  the  time  allotted  by  statute,  clearinghouse  rule  or  agreement. 
It  is  recommended  that  clause  (c)  be  deleted. 

The  propo.sed  change  of  "and"  to  "or"  in  clause  (b)  is  suggested 
because  of  the  belief  of  the  State  Bar  Committee  and  the  California 
Bankers  Committee  that  the  clause  in  its  pre.sent  form  might  be  in- 
terpreted as  requiring  that  a  bank  have  a  right  to  revoke  under  both 
a  clearinghouse  rule  and  a  reservation  of  such  right  before  the  settle- 
ment was  considered  provisional.  If  this  were  correct,  it  would  require 
the  reintroduction  of  lengthy  "collection  legends"  on  deposit  slips  and 
the  like,  which  were  abandoned  by  California  banks  many  years  ago. 
On  the  other  hand,  Walter  Malcolm,  the  distinguished  attorney  and 
one  of  the  authors  of  Chapter  4,  in  a  letter  to  the  Chairman  of  the 
Commissioners  on  Uniform  State  Laws  commenting  on  this  proposal, 
states  that  in  his  opinion  the  change  to  "or"  will  have  exactly  the 
effect  which  these  California  committees  think  the  "and"  will  have. 
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When  such  distinguished  counsel  disagree,  it  is  obvious  that  a  court 
might  be  confused  by  the  use  of  either  word  and  it  seems  the  part  of 
prudence  to  avoid  the  "and/or"  problem  altogether.  This  we  have 
attempted  to  do  in  the  proposed  revision  of  clauses  (b)  and  (c) 
[formerly  (d)].  In  this  recommended  revision  we  have  attempted  to 
state  explicitly,  without  the  use  of  "and"  or  "or,"  that  the  right  to 
revoke  need  exist  under  only  one  of  these  sources  in  order  for  the  settle- 
ment to  be  provisional. 

SECTION    14303(1) 

This  subsection  provides:  "(1)  Any  knowledge,  notice  or  stop 
order  received  by,  legal  process  served  upon  or  setoff  exercised 
by  a  payor  bank,  whether  or  not  effective  under  other  rules  of  law 
to  terminate,  suspend  or  modify  the  bank's  right  or  duty  to  pay 
an  item  or  to  charge  its  customer's  account  for  the  item,  comes 
too  late  to  so  terminate,  suspend  or  modify  such  right  or  duty  if 
the  knowledge,  notice,  stop  order  or  legal  process  is  received  or 
served  and  a  reasonable  time  for  the  bank  to  act  thereon  expires 
or  the  setoff  is  exercised  after  the  bank  has  done  any  of  the  fol- 
lowing : 

"(a)   Accepted  or  certified  the  item; 

"(b)   Paid  the  item  in  cash; 

"(e)  Settled  for  the  item  without  reserving  a  right  to  revoke 
the  settlement  and  without  having  sucb  right  under  statute,  clear- 
inghouse rule  or  agreement ; 

"(d)  Completed  the  process  of  posting  the  item  to  the  indicated 
account  of  the  drawer,  maker  or  other  person  to  be  charged  there- 
with or  otherwise  has  evidenced  by  examination  of  such  indicated 
account  and  by  action  its  decision  to  pay  the  item ;  or 

"(e)  Become  accountable  for  the  amount  of  the  item  under 
subdivision  (l)(d)  of  Section  14213  and  Section  14302  dealing 
with  the  payor  bank's  responsibility  for  late  return  of  items." 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  delete  clause  (d)  and  to  add 
two  new  clauses  (with  certain  conforming  changes  in  the  introductory 
portion),  to  read  as  follows: 

"(e)  The  cutoff  hour  (Section  14107)  or  the  close  of  the  bank- 
ing day  if  no  cutoff  hour  is  fixed  of  the  day  on  which  the  bank 
received  the  item;  or 

"(f)  The  item  has  been  deposited  or  received  for  deposit  for 
credit  in  an  account  of  a  customer  with  the  payor  bank." 

The  State  Bar  Committee  and  the  California  Bankers  Committee 
also  propose  to  change  "and"  to  "or"  in  clause  (c).  The  State  Bar 
Committee  also  proposes  to  add  in  two  places  in  the  introductory  por- 
tion, after  the  words  "setoff  exercised"  and  "setoff  is  exercised",  the 
words  "as  against  anyone  other  than  its  customer." 
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Recommendation.  It  is  recommended  that  clause  (d)  be  deleted 
and  that  tlie  proposed  new  clause  (e)  be  added  and  that  the  other 
amendments  be  rejected,  and  that  the  subsection  be  amended  to  read 
as  follows: 

"(1)  Any  knowledge,  notice  or  stop  order  received  by,  legal 
process  served  upon  or  setoff'  exercised  by  a  payor  bank,  whether 
or  not  effective  under  other  rules  of  law  to  terminate,  suspend  or 
modify  the  bank's  right  or  duty  .to  pay  an  item  or  to  charge  its 
customer's  account  for  the  item,  comes  too  late  to  so  terminate, 
suspend  or  modify  such  right  or  duty  if  the  knowledge,  notice, 
stop  order  or  legal  process  is  received  or  served  and  the  bank 
does  not  have  a  reasonable  time  to  act  thereon  before,  or  the  setoff 
is  exercised  after,  the  happening  of  any  of  the  following: 

"(a)   The  bank  has  accepted  or  certified  the  item; 

"  (b)   The  bank  has  paid  the  item  in  cash; 

"  (c)  The  bank  has  settled  for  the  item  having  a  right  to  revoke 
the  settlement  under  none  of  the  folloAving :  statute,  clearinghouse 
rule,  agreement,  or  reservation  thereof ; 

"(d)  The  bank  has  become  accountable  for  the  amount  of  the 
item  under  subdivision  (l)(c)  of  Section  ]42]3  and  Section  14302 
dealing  with  the  pa^^or  bank's  responsibility^  for  late  return  of 
item ;  or 

"(e)  The  cutoff  hour  (Section  14107)  or  the  close  of  the  bank- 
ing day  if  no  cutoff  hour  is  fixed  of  the  day  on  which  the  bank 
received  the  item." 

Discussion.  Proposed  deletion  of  clause  (d).  The  problem  here  is 
the  same  as  that  under  Section  14213(1),  above.  See  the  discussion 
under  that  Section. 

Proposed  change  of  "and''  to  "or"  in  clause  (c).  The  problem  here 
is  the  same  as  that  under  Section  14213(1),  above,  and  we  have  sug- 
gested the  same  solution. 

Proposed  new  clause  (e).  This  clause  seems  a  desirable  replacement 
for  clause  (d)  which  was  deleted.  This  provision  tends  to  shorten 
somewhat  the  period  during  which  the  rights  of  third  parties  may  be 
treated  as  prior  to  the  item,  but  it  does  fix  an  easily  determinable  time 
for  the  cutoff. 

Proposed  elimination  of  the  hank's  light  of  setoff  from  the  scope  of 
this  suhsection.  This  subsection  sets  out  tlie  time  when  an  item  has 
reached  the  point  in  being  processed  where  it  has  priority  over  any 
rights  against  the  customer's  account  thereafter  asserted  by  third 
parties  or  the  paj-or  bank  and  where  tlie  item  luust  be  paid  or  charged 
to  the  customer's  account  free  of  those  rights.  Wiiile  an  item  is  being 
professed  before  this  cutoff  time  it  may  be  subordinated  to  notices  or 
legal  process  by  tliird  parties,  stop  orders  by  the  customer  or  setoff 
against  the  customer's  account  by  tlie  jiayor  bank.  The  State  Bar  Com- 
mittee, by  proposing  insertion  of  the  words  "as  against  anyone  other 
than  its  customer"  after  the  reference  to  setoff,  favors  the  payor  bank 
by  making  the  limitations  of  this  subsection  inapplicable  to  tlie  right 
of  the  payor  bank  to  exercise  setoff  against  its  own  customers.  This 
might  leave  the  payor  bank  with  the  riglit  to  exercise  setoff  against  its 
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customers  at  any  time  and  still  have  piority  over  an  item,  without 
regard  to  how  far  the  item  drawn  against  the  customer's  account  had 
been  processed.  This  seems  to  us  to  give  an  unfair  and  unnecessary 
advantage  to  the  payor  bank.  The  California  Bankers  Committee  do 
not  join  with  the  State  Bar  Committee  in  seeking  this  amendment 
(although  they  state  that  they  "have  no  objection"  to  the  additional 
amendments  proposed  by  the  State  Bar  Committee).  It  is  recommended 
that  this  proposed  amendment  be  rejected. 

Proposed  new  clause  (f).  Where  the  holder  of  a  check  deposits  the 
check  in  the  drawee  bank  in  his  own  name  (in  which  case  the  item  is 
known  as  an  "on  us"  item),  the  California  rule  is  that  he  receives 
immediate  payment.  In  Briviesca  v.  Coronado,  19  C.2d  244,  120  P. 2d 
661  (1941),  the  court  stated  that  when  a  holder  of  a  check  deposits 
it  in  the  drawee  bank  "In  effect  he  receives  the  money  from  the  bank 
and  immediately  deposits  it  therein.  .  .  .  The  liability  of  the  bank  to 
the  depositor-payee  is  not  based  upon  the  check  or  any  promise  by  the 
bank  to  pay  the  check,  but  arises  from  the  relationship  of  debtor  and 
creditor  that  exists  between  a  bank  and  a  depositor.  In  the  instant 
ease,  this  relationship  came  into  existence  at  the  time  the  deposit  was 
made,  not  at  the  time  the  check  was  stamped  and  the  account  posted  in 
the  ledger."  As  stated  in  the  Official  Comments,  the  draftsmen  of  the 
Code  clearly  intended  to  apply  the  same  rule  to  "on  us"  items  as  to 
all  other  items  and  to  abrogate  the  Briviesca  rule.  There  is  no  convinc- 
ing reason,  in  our  opinion,  why  the  right  6i  third  parties  to  assert 
priority  over  an  item  being  processed  should  be  abolished  because  of 
the  happenstance  that  the  bank  in  which  the  item  is  deposited  is  also 
the  drawee  bank.  It  is  worth  pointing  out  that  the  proposed  amend- 
ments of  the  State  Bar  Committee  would  reduce  to  the  vanishing  point 
the  time  during  which  third  parties  may  claim  priority  over  "on  us" 
items  being  processed;  but  they  would  increase  to  an  indeterminate 
period  the  time  during  which  the  payor  bank  may  exercise  its  right 
of  setoff  in  priority  over  these  same  items.  It  is  recommended  that 
proposed  new  clause  (f)  be  rejected. 

SECTION    14303(2) 

This  subsection  provides:  "(2)  Subject  to  the  provisions  of 
subdivision  (1)  items  may  be  accepted,  paid,  certified  or  charged 
to  the  indicated  account  of  its  customer  in  any  order  convenient 
to  the  bank. ' ' 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  add  at  the  end  of  this  subsection 
the  words  "and  before  or  after  its  regular  banking  hours."  The  State 
Bar  Committee  also  proposes  to  add  a  new  sentence  to  read  as  follows : 
"A  bank  is  under  no  obligation  to  determine  the  time  an  item  is  re- 
ceived and  without  liability  may  withhold  the  amount  thereof  pending 
a  determination  of  the  effect,  consequence  or  priority  of  any  knowledge, 
notice,  stop  order  or  legal  process  concerning  the  same,  or  interplead 
such  amount  and  the  claimants  thereto." 

Recommendation.  It  is  recommended  that  both  amendments  be 
adopted  and  that  this  subsection  be  amended  to  read  as  follows :  ' '  Sub- 
ject to  the  provisions  of  subdivision  (1)  items  may  be  accepted,  paid. 
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certified  or  charged  to  the  indicated  account  of  its  customer  in  any 
order  convenient  to  the  bank  and  before  or  after  its  regular  banking 
hours.  A  bank  is  under  no  obligation  to  determine  the  time  of  day  an 
item  is  received  and  without  liability  may  withhold  the  amount  thereof 
pending  a  determination  of  the  effect,  consequence  or  priority  of  any 
knowledge,  notice,  stop  order  or  legal  process  concerning  the  same,  or 
interplead  such  amount  and  the  claimants  thereto." 

Discussion.  The  California  Bankers  Committee  and  the  State  Bar 
Committee  have  proposed  adding  to  the  first  sentence  "and  before  or 
after  its  regular  banking  hours."  This  amendment  would  bring  into 
this  subsection  the  provisions  of  FC  §  993  and  eliminate  any  possible 
objection  to  action  outside  of  banking  hours.  The  amendment  seems 
desirable. 

The  State  Bar  Committee  proposes  the  addition  of  a  second  sentence 
in  this  subsection  stating  that  a  bank  is  under  no  obligation  to  ascertain 
the  time  when  an  item  is  received  and  allowing  a  bank  to  withhold  the 
amount  of  an  item  pending  a  determination  of  the  priority  of  any 
knowledge,  notice,  stop  order  or  legal  process  or  the  bank  may  inter- 
plead the  claimants.  If  proposed  Section  14303(1)  (f)  (which  treats 
an  "on  us"  item  as  paid  as  soon  as  deposited)  were  adopted,  it  would 
create  a  problem  of  ascertaining  the  exact  time  the  item  was  received. 
We  are  informed  that  banks  make  no  attempt  to  record  the  time  of  day 
an  item  is  received.  Even  if  Section  14303(1)  (f)  is  not  adopted,  as  we 
recommend  above.  Section  14303(1)  (b)  states  that  the  time  a  bank 
pays  an  item  in  cash  cuts  off  the  rights  of  third  parties,  and  it  seems 
this  time  might  also  be  hard  to  determine.  Since  a  bank  does  not  know 
the  time  of  day  when  it  receives  items,  the  State  Bar  proposal  gives  to 
banks  a  means  of  protecting  themselves  when  caught  between  compet- 
ing claimants.  In  shaping  the  law  to  conform  to  the  legitimate  practices 
of  the  banking  community,  this  proposal  is  in  keeping  with  the  spirit 
of  the  Code  and  should  be  adopted.  However,  we  have  added  the  words 
"of  day"  after  "time"  in  order  to  make  clear  that  this  provision  does 
not  relieve  a  bank  of  responsibility  for  determining  what  day  it  re- 
ceived an  item. 

SECTION    14401(1) 

This  subsection  provides:  "(1)  As  against  its  customer,  a  bank 
may  charge  against  his  account  an.y  item  which  is  otherwise  prop- 
erly payable  from  the  account  even  though  the  charge  creates  an 
overdraft." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  to  add 
at  the  end  of  this  subsection  the  words  "and  in  such  event  recover  or 
obtain  refund  of  the  amount  of  the  overdraft." 

Recommendation.  It  is  recommended  that  the  proposed  amend- 
ment be  rejected. 

Discussion.  This  subsection  deals  witli  the  situation  where  the 
bank  pays  a  draft  even  though  there  are  insufticient  funds  in  tlie  cus- 
tomer's account.  Because  of  a  doubt  raised  in  some  cases,  it  was  thought 
advisable  by  the  draftsmen  of  the  Code  expressly  to  give  a  bank  the 
right  to  pay  the  overdraft  rather  than  dishonoring  it.  If  the  bank  does 
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SO  pursuant  to  this  express  right,  and  charges  its  customer's  account, 
it  obviously  follows  that  it  can  recover  the  amount  from  the  customer. 
No  court  would  hold  that  it  was  limited  to  charging  the  account,  but 
could  take  no  action  to  collect  the  amount  charged — that  the  bookkeep- 
ing entry  could  be  made  only  for  its  own  amusement.  Even  though 
it  might  have  been  better  to  include  the  proposed  additional  language 
in  the  original  draft  of  the  subsection,  the  same  considerations  apply 
here  as  under  Section  14204(2),  above. 

SECTION    14402 

This  Section  provides: 

* '  A  payor  bank  is  liable  to  its  customer  for  damages  proximately 
caused  by  the  wrongful  dishonor  of  an  item.  When  the  dishonor 
occurs  through  mistake  liability  is  limited  to  actual  damages 
proved.  If  so  proximately  caused  and  proved  damages  may  include 
damages  for  an  arrest  or  prosecution  of  the  customer  or  other  conse- 
quential damages.  Whether  any  consequential  damages  are  prox- 
imately caused  hy  the  wrongful  dishonor  is  a  question  of  fact  to  he 
determined  in  each  case." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  to  de- 
lete the  last  two  sentences  of  this  Section  underscored  above. 

Recommendation.  It  is  recommended  that  the  proposed  amend- 
ment be  rejected. 

Discussion.  Before  1917  the  common-law  rule  prevailed  in  this 
State  to  the  effect  that  substantial  damages  were  recoverable  against 
a  bank  for  wrongfully  dishonoring  a  check  of  its  depositor.  However, 
a  distinction  was  made  between  traders  and  nontraders ;  in  the  case 
of  the  former  it  was  presumed,  without  further  proof,  that  substan- 
tial damages  had  been  sustained.  In  1917  California  enacted  CC  §  3320, 
sponsored  by  the  American  Bankers  Association,  which  states:  "No 
bank  shall  be  liable  to  a  depositor  because  of  the  nonpayment  through 
mistake  or  error,  and  without  malice,  of  a  check  which  should  have 
been  paid  unless  the  depositor  shall  allege  and  prove  actual  damage 
by  reason  of  such  nonpayment  and  in  such  event  the  liability  shall  not 
exceed  the  amount  of  damage  so  proved."  Section  3320  abolished  the 
distinction  recognized  at  common  law  between  traders  and  nontraders; 
under  this  statute  all  parties  must  prove  actual  damage  and  can  re- 
cover only  the  amount  proved.  Abramowitz  v.  Bank  of  America,  131 
C.A.  2d  (Supp.)  892,  281  P.  2d  380  (1955),  states  that  "the  actual 
damage"  under  CC  §  3320  is  to  be  determined  under  CC  §  3333  cover- 
ing tort  damages;  hence,  the  test  is  injury  proximately  caused,  rather 
than  the  contract  measure  of  what  was  reasonably  contemplated  by  the 
parties. 

This  Section  also  rejects  the  distinction  between  traders  and  non- 
traders.  Like  present  California  law,  it  speaks  in  terms  of  computing 
damages  on  the  basis  of  proximate  cause.  The  State  Bar  Committee 
proposes  deletion  of  the  last  two  sentences  of  this  Section  on  the  ground 
that  what  damages  are  proximately  caused  should  be  determined  by 
each  state  and  not  by  a  uniform  act. 

16 — L.-3023 
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The  objection  of  the  State  Bar  Committee  apparently  goes  to  the 
statement  that  the  damages  recoverable  may  include  damages  for  arrest 
or  prosecution  of  the  customer  if  these  damages  are  proximately  caused 
by  the  wrongful  dishonor.  In  Hartford  v.  All  Xight  and  Day  Bank,  170 
Cal.  538,  150  P.  856  (1915),  the  court  held,  apparently  as  a  matter  of 
law,  that  the  wrongful  dishonor  of  a  check  is  not  the  proximate  cause 
of  the  maker's  arrest  for  the  crime  of  drawing  a  check  with  intent  to 
defraud.  The  court  stated:  "There  Avas  an  interruption  and  the  inter- 
vention of  an  entirely  separate  cause,  which  cause  was  an  independent 
human  agency  acting  with  an  independent  mind."  170  Cal.  at  541. 
Beardon  v.  BaJik  of  Italy,  57  Cal.  App.  337,  207  P.  270  (1922),  is  a 
similar  holding,  although  the  Abramowitz  case,  supra,  recently  ques- 
tioned this  rule. 

The  Official  Comments  indicate  that  the  intent  of  the  draftsmen  of 
the  Code  was  to  overrule  decisions  holding  as  a  matter  of  law  that 
dishonor  is  not  the  proximate  cause  of  arrest  and  prosecution.  This 
Section  leaves  to  determination  in  each  case  as  a  question  of  fact 
whether  dishonor  is  or  may  be  the  proximate  cause. 

However  sympathetic  one  might  be  to  the  proposition  that  a  de- 
termination of  what  damages  are  proximately  caused  is  a  local  prob- 
lem, the  effect  of  this  Section  is  to  abolish  the  highly  arbitrary  rule 
which  has  been  followed  in  this  State  to  the  effect  that  dishonor  as 
a  matter  of  law  cannot  be  the  proximate  cause  of  arrest  and  prosecu- 
tion. AVhen  a  bank  bounces  a  check  of  a  customer  even  though  he  has 
sufficient  funds,  and  the  payee  has  the  arm  of  the  law  put  on  him,  to 
say  that  the  bank's  action  had  nothing  to  do  with  his  incarceration  is 
fantastic.  It  is  recommended  that  California  seize  the  opportunity  af- 
forded by  the  Code  to  abrogate  this  unrealistic  rule. 

SECTION    14403(1) 

This  subsection  provides : 

"(1)  A  customer  may  by  order  to  his  bank  stop  payment  of 
any  item  payable  for  his  account  but  the  order  must  be  received  at 
such  time  and  in  such  manner  as  to  afford  the  bank  a  reasonable 
opportunity  to  act  on  it  prior  to  any  action  by  the  bank  with 
respect  to  the  item  described  in  Section  14303." 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Coininittee  propose  to  amend  this  Section  to  require  a 
written  stop  payment  order  in  order  for  it  to  be  binding  upon  the  bank. 
The  State  Bar  Connnittee  also  proposes  to  amend  this  Section  to  permit 
any  person  authorized  to  draw  checks  on  an  account  to  stop  payment 
on  any  chock  even  though  not  drawn  by  him. 

Recommendation.  It  is  recommended  that  both  amendments  be 
adopted  and  that  this  subsection  be  amended  to  read  as  follows  (in  the 
language  suggested  by  the  State  Bar  Connnittee)  : 

"(1)  A  customer,  or  any  customer  if  there  is  more  than  one, 
or  any  person  authorized  to  sign  checks  or  make  withdrawals 
thereon  may  stop  payment  of  any  item  payable  for  or  drawn 
against  such  customer's  or  customers'  account  but  the  bank  may 
disregard  tlie  same  unless  the  order  is  in  writing,  is  signed  by  such 
customer  or  authorized  person,  describes  with  certainty'  the  item 
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on  which  payment  is  to  be  stopped,  and  is  received  by  the  bank 
in  such  time  and  in  such  manner  as  to  afford  the  bank  a  reason- 
able opportunity  to  act  on  it  prior  to  the  happening  of  any  of  the 
events  described  in  Section  14303." 

Discussion.  The  question  of  desirability  of  requiring  written  stop 
payment  orders  has  been  much  debated;  little  can  be  accomplished 
by  rearguing  the  question.  California  has  required  written  stop  orders 
by  FC  §  990  for  many  years.  Banks  and  bank  lawyers  are  strongly  in 
favor  of  retaining  this  rule.  The  danger  of  the  rule  is  that  customers 
are  probably  unaware  of  it.  The  usual  way  in  which  a  customer  would 
learn  that  only  a  written  stop  order  will  bind  the  bank  is  to  be  told  by 
the  bank;  but  it  is  against  the  interest  of  the  bank  to  make  this  dis- 
closure. Therefore,  unless  the  bank  tells  the  customer  who  desires  to 
stop  payment  on  an  item  that  he  must  sign  a  form,  the  customer  is  led 
to  believe  that  his  phone  call  or  oral  order  is  sufficient.  Nonetheless, 
the  evidential  aspects  of  the  rule  requiring  written  stop  orders  is 
desirable.  It  is  recommended  that  the  present  California  rule  be  re- 
tained and  that  only  written  stop  orders  be  made  binding  on  a  bank. 

The  State  Bar  Committee  also  proposes  adding  to  this  subsection  an 
amendment  giving  anyone  authorized  to  sign  checks  on  an  account  the 
right  to  stop  payment  of  any  items  drawn  on  that  account.  This  appar- 
ently is  contrary  to  present  law ;  there  are  no  cases  on  the  matter,  but 
FC  §  990  states  that  a  bank  may  disregard  an  order  unless  the  order  is 
"in  writing,  is  signed  by  the  drawer.''^  At  first  it  may  seem  like  a 
radical  proposal  to  allow  one  other  than  the  drawer  to  stop  payment  on 
a  check,  but  when  it  is  realized  that  the  other  customer  could  draw  all 
the  money  out  of  the  account  and  stop  payment  on  the  check  in  that 
way,  the  amendment  seems  less  radical.  The  State  Bar  Committee 
amendment  would  prove  a  great  convenience  to  customers  in  allowing 
either  depositor  to  stop  payment  on  items  drawn  on  their  joint  account. 
This  is  particularly  true  in  situations  where  the  customers  live  a  long 
distance  from  the  bank  and  where  it  would  be  a  hardship  on  the  wife 
to  travel  downtown  to  a  bank  which  her  husband  may  pass  each  day  on 
his  way  to  work.  Therefore,  it  is  recommended  that  this  amendment 
also  be  adopted. 

SECTION    14403(2) 

This  subsection  provides : 

"(2)  An  oral  order  is  binding  upon  the  bank  only  for  14  cal- 
endar days  unless  confirmed  in  writing  within  that  period.  A 
written  order  is  effective  for  only  six  months  unless  renewed  in 
writing. ' ' 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  delete  the  first  sentence  of  this 
subsection,  since  oral  stop  payment  orders  are  not  effective  under  the 
change  recommended  in  Section  14403(1),  but  to  retain  the  provision 
that  a  written  order  expires  6  months  after  receipt  unless  renewed  in 
writing. 
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Recommendation.  It  is  recommended  that  this  subsection  be 
amended  to  read  as  follows : 

"  (2)  An  order  may  be  disregarded  by  the  bank  6  months  after 
receipt  unless  renewed  in  writing." 

Discussion.  Some  amendment  is  necessary  in  view  of  the  change 
recommended  in  subsection  (1)  of  this  same  section.  Under  FC  §  994, 
to  terminate  its  duty  to  observe  a  stop  payment  order  the  bank  must 
give  the  drawer  notice  that  the  order  must  be  renewed  to  remain  effec- 
tive. This  notice  can  be  given  at  any  time  after  six  months  have  elapsed 
from  the  date  of  receipt  of  the  stop  order,  and  if  tbe  drawer  fails  to 
renew  the  order  within  .30  days  after  receiving  the  notice,  the  stop 
order  ceases  to  be  effective.  The  effect  of  this  subsection,  both  as  orig- 
inalh'  drafted  and  as  amended  by  the  State  Bar  Committee  and  the 
California  Bankers  Committee  proposals  would  be  to  relieve  the  bank 
of  any  duty  to  remind  the  drawer  that  he  must  be  renew  to  keep  his 
stop  order  effective,  as  now  required  by  FC  §  994.  There  is  something 
to  be  said  for  the  policy  adopted  in  FC  §  994,  but  since  neither  the 
Code  draftsmen  nor  the  local  groups  favor  retaining  it,  it  is  recom- 
mended that  this  subsection  be  amended  as  set  forth  above. 

SECTION    14403(3) 

This  subsection  provides : 

"(3)  The  burden  of  establishing  the  fact  and  amount  of  loss 
resulting  from  the  pajmient  of  an  item  contrary  to  a  binding  stop 
payment  order  is  on  the  customer." 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  add  a  sentence  to  this  subsection 
limiting  a  bank's  liability  for  disregard  of  a  stop  payment  order  to 
"actual  loss"  in  all  cases,  and  also  limiting  such  liability  to  the  amount 
of  the  item  in  the  absence  of  "negligence"  (California  Bankers  Com- 
mittee)  or  "gross  negligence  or  bad  faith"   (State  Bar  Committee). 

Recommendation.  It  is  recommended  that  this  subsection  be 
amended  to  read  as  follows  (in  the  language  proposed  by  the  California 
Bankers  Committee)  :  "(3)  The  bank  is  liable  to  its  customer  for  the 
actual  loss  incurred  by  him  resulting  from  the  paAnnent  of  an  item 
contrary  to  a  binding  stop  payment  order,  not  exceeding  the  amount 
of  the  item  unless  the  bank  is  guilty  of  negligence.  The  burden  of 
establishing  the  fact  and  amount  of  loss  resulting  from  the  payment  of 
an  item  contrary  to  a  binding  stop  payment  order  is  on  the  customer." 

Discussion.  The  amendment  proposed  by  the  State  Bar  Committee 
differs  from  that  proposed  by  the  California  Bankers  Committee,  but 
their  purpose  is  similar:  to  make  clear  that  a  bank  improperly  paying 
an  item  on  which  there  was  a  valid  stop  payment  order  is  liable  only 
for  actual  damages.  The  proposed  amendments  are  based  on  FC  §  992. 
The  proposed  amendments  also  limit  the  liability  of  the  bank  to  the 
amount  of  the  item  unless  the  bank  is  "guilty  of  negligence"  (as  pro- 
vided by  the  California  Bankers  Committee  amendment)  or  is  "guilty 
of  gross  negligence  or  bad  faith"  (as  provided  by  the  State  Bar  Com- 
mittee amendment).  FC  §  992  limits  liability  to  the  amount  of  the 
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check  "unless  the  bank  is  guilty  of  negligence."  It  is  recommended 
that  the  California  Bankers  Committee  amendment,  which  substan- 
tially incorporates  FC  §  992,  be  adopted.  The  State  Bar  Committee 
version  of  the  amendment  places  on  the  customer  the  burden  of  proving 
gross  negligence  or  bad  faith  before  he  can  recover  for  actual  loss  sus- 
tained by  him  exceeding  the  amount  of  the  item;  in  our  opinion  this 
is  an  unjustifiable  burden  to  impose  on  the  customer. 

SECTION    14404 

The  Section  reads : 

"A  bank  is  under  no  obligation  to  a  customer  having  a  check- 
ing account  to  pay  a  check,  other  than  a  certified  check,  which  is 
presented  more  than  six  months  after  its  date,  but  it  may  charge 
its  customer's  account  for  a  payment  made  thereafter  in  good 
faith." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  that  the 
underscored  words  "in  good  faith"  be  deleted. 

Recommendation.  It  is  recommended  that  the  underscored  words 
"in  good  faith"  be  deleted. 

Discussion.  About  half  the  states  have  statutes  similar  to  FC 
§  951  allowing  a  bank  to  refuse  payment  of  a  check  presented  for  pay- 
ment more  than  six  months  from  the  date  of  the  instrument.  This 
Section  adopts  this  view  and  in  addition  gives  the  bank  the  privilege 
of  paying  the  check  after  the  six-month  period  if  its  payment  is  in 
good  faith.  The  State  Bar  Committee  recommends  deleting  the  good 
faith  requirement  on  the  ground  that  it  is  uncertain  what  is  meant  by 
good  faith  in  this  context.  The  definition  of  good  faith  in  Section 
11201(19)  is:  "  'Good  faith'  means  honesty  in  fact  in  the  conduct  or 
transaction  concerned. ' ' 

The  Official  Comments  do  not  disclose  what  situations  the  Code 
draftsmen  had  in  mind  in  adding  the  good  faith  requirement.  The  fol- 
lowing situation  might  raise  the  good  faith  issue :  Suppose  a  stop  order 
has  been  entered  against  a  certain  check  but  has  expired  by  elapse  of 
time  at  the  date  the  stale  check  is  presented  for  payment.  Is  the  bank 
protected  in  paying  this  stale  item?  In  Goldberg  v.  Manufacturers 
Trust  Co.,  199  Misc.  167,  102  N.Y.S.  2d  144  (1951),  the  court  held  on 
facts  similar  to  these  that  a  stale  check  raises  a  duty  of  inquiry,  and 
had  the  bank  inquired,  it  would  have  found  the  expired  stop  order. 
The  existence  of  the  expired  stop  order,  said  the  court,  was  sufficient 
to  put  the  bank  under  a  duty  to  inquire  of  the  drawer  before  making 
payment. 

The  existence  of  the  good  faith  requirement  would  cause  the  prudent 
banker  to  inquire  of  his  depositor  before  paying  a  stale  check.  This  is 
true  because  he  can  never  be  sure  whether  payment  of  such  a  check 
is  in  good  faith.  This  Section  seems  to  give  the  bank  the  privilege  of 
paying  stale  items,  but  this  privilege  is  immediately  taken  away,  for 
all  practical  purposes,  by  the  addition  of  the  words  ' '  in  good  faith ' '  in 
the  same  sentence. 

This  matter  is  of  considerable  importance  because,  in  many  cases, 
the  bank  cannot  be  sure  whether  the  item  is  stale  or  not.  For  example, 
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if  a  bank  receives  an  item  on  January  15,  1961,  dated  January  5,  1960, 
it  frequently  cannot  tell  whether  the  item  is  a  year  old  or  only  10  days 
old,  since  thousands  of  persons  continue  Avriting  the  old  year  through 
habit  for  some  time  after  New  Year's  Day.  It  would  be  impossible  for 
large  banks  to  inquire  of  their  i^ustomers  with  respect  to  all  such  items 
received  each  January. 

SECTION    14405(2) 

This  subsection  provides : 

"(2)  Even  with  knowledge  a  bank  may  for  10  days  after  the 
date  of  death  pay  or  certify  checks  drawn  on  or  prior  to  that  date 
unless  ordered  to  stop  payment  by  a  person  claiming  an  interest 
in  the  account." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  to 
amend  this  subsection  to  read  as  follows  (additional  language  under- 
scored) :  "(2)  Even  with  knowledge  of  the  death  of  a  customer  or 
of  any  person  authorized  to  sign  checks  or  make  withdrawals  a  bank 
may,  for  10  days  after  the  date  of  death,  pay  or  certify  any  check  or 
checks  drawn  or  issued  hy  such  deceased  customer  or  authorized  per- 
son on  or  prior  to  that  date  unless  ordered  to  stop  payment  of  such 
check  or  checks  by  a  person  claiming  an  interest  in  the  account. '  * 

Recommendation.  Tt  is  recommended  that  this  subsection  be 
amended  to  read  as  follows:  "(2)  Even  with  knowledge  of  the  death 
of  a  customer  or  of  any  person  authorized  to  sign  checks  or  make  with- 
drawals a  bank  may,  for  10  days  after  the  date  of  death,  pay  or  certify 
checks  drawn  or  issued  by  or  under  the  authority  of  such  customer  on 
or  prior  to  that  date,  unless  ordered  to  stop  payment  by  a  person 
claiming  an  interest  in  the  account  or  by  a  court  of  appropriate  juris- 
diction." 

Discussion.  The  purpose  of  the  proposed  amendments  is  to  make 
clear  that  checks  drawn  by  an  authorized  person  other  than  the  cus- 
tomer may  be  paid  in  the  same  way  as  the  customer's  check  and  to 
make  clear  that  payment  may  be  stopped  under  the  clast  clause  on 
one  check  without  stoi)ping  payment  on  all  outstanding  cheeks. 

This  subsection  is  a  desirable  change  in  the  rule  prevailing  in  Cali- 
fornia and  elsewhere  to  the  effect  that  a  bank's  authorization  to  pay 
a  check  ceases  when  it  learns  of  the  death  of  the  customer  drawing 
the  check.  Sneider  v.  Bank  of  Italy,  184  Cal.  595,  194  Pac.  1021  (1921). 
The  Official  Comments  explain  that  the  purpose  of  the  provision  is  to 
permit  holders  of  checks  drawn  and  issued  shortly  before  death  to  cash 
them  without  the  necessity  of  filing  claims  in  probate. 

The  major  substantive  change  embodied  in  the  State  Bar  Committee 
proposal  is  the  addition  of  the  words  "or  of  any  person  authorized 
to  sign  checks  or  make  withdrawals."  Such  a  party  is  probably  not 
encompassed  by  the  definition  of  customer  as  "any  person  having  an 
account  with  a  bank."  As  amended  by  the  State  Bar  Committee  pro- 
posal, this  subsection  covers  items  drawn  by  customers  or  their  agents 
presented  after  the  drawer's  death.  "We  have  revised  the  language 
somewhat  to  take  care  of  the  case  where  tiu^  item  is  drawn  by  one 
authorized  to  draw  checks  and  the  cusiomcr  (rather  than  the  agent) 
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dies  before  the  check  is  presented.  If  such  a  check  is  drawn  or  issued 
before  the  death  of  the  customer,  it  should  be  paid  if  presented  within 
the  10-day  period.  It  is  not  certain  whether  this  case  (i.e.,  where  the 
decedent  is  not  the  drawer  of  the  check  but  the  principal  who  author- 
ized the  drawing  of  the  check)  is  covered  by  the  original  version  of 
this  subsection,  but  the  State  Bar  Committee's  language  would  clearly 
exclude  it. 

We  have  omitted  the  proposed  additional  and,  we  think,  super- 
fluous reference  to  "any  check"  etc.  AVe  do  not  think  the  original 
language  requires  stopping  payment  on  all  checks  or  none,  but  would 
permit  stopping  a  particular  check. 

We  have  also  added  a  reference  to  an  order  of  a  court  stopping 
payment,  since  the  probate  court  may  be  involved  in  some  cases. 

SECTION    14405(3)   (NEW) 

Proposed  Amendment.  The  State  Bar  Committee  proposes  to  add 
a  new  subsection  (3)  to  this  Section  to  read  as  follows: 

"(3)  Even  with  knowledge  of  the  death  or  adjudication  of  in- 
competence of  a  customer  a  bank  may,  if  the  item  is  otherwise 
effective,  accept,  pay,  collect  and  account  for  the  proceeds  of  any 
item  drawn  or  issued  by  any  other  customer  or  person  authorized 
by  such  customer." 

Recommendation.  It  is  recommended  that  a  new  subsection  (3)  be 
added  to  this  Section  to  read  as  follows: 

''(3)  In  the  case  where  an  account  is  in  the  names  of  two  or 
more  customers  in  such  form  that  the  money  in  the  account  is 
payable  to  the  survivor  or  survivors  and  in  the  case  of  a  partner- 
ship account,  a  bank  may,  even  with  knowledge  of  the  death  or 
adjudication  of  incompetence  of  a  customer,  accept,  pay,  collect 
and  account  for  the  proceeds  of  any  item  drawn  or  issued  by  a 
surviving  customer,  unless  ordered  to  stop  payment  by  a  person 
claiming  an  interest  in  the  account  or  by  a  court  of  appropriate 
jurisdiction." 

Discussion.  The  State  Bar  Committee  proposal  seems  to  us  to  be 
too  broad.  It  would  allow  a  bank  to  cash  a  check  drawn  by  an  agent 
at  any  time  after  the  death  of  the  principal,  even  though  the  bank  knew 
of  the  death  at  the  time  it  cashed  the  check.  This  rule  would  allow  an 
agent  to  deplete  the  assets  of  the  decedent's  estate,  in  violation  of  the 
familiar  rule  that  death  revokes  the  agent's  authority.  Admittedly, 
exceptions  must  be  made  to  this  rule  of  agency,  but  an  entirely  un- 
limited one  should  not  be  created.  In  addition,  under  the  State  Bar 
Committee  proposal,  the  bank  may,  even  with  the  knowledge  of  the 
death  of  "a  customer,"  pay  any  item  drawn  "by  any  other  customer." 
This  would  include  joint  accounts  which  are  7iot  payable  to  the  survivor. 

We  suggest  that  the  subsection  should  specify  what  kind  of  customers 
are  contemplated.  Hence,  we  have  inserted  wording  limiting  the  appli- 
cation of  the  subsection  to  the  two  common  situations  where  it  is  im- 
portant for  a  bank  to  be  able  to  pay  out  after  the  death  of  one  of  its 
customers:  joint  tenancy  and  partnership  accounts. 
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In  view  of  the  California  law  to  the  effect  that  an  account  in  form  a 
joint  tenancy  can  be  shown  bv  parol  evidence  to  be  communitv  property, 
Paterson  v.  Comastri,  39  C.2d  66,  244  P.2d  902  (1952)  ;  Solon  v.  Lich- 
tenstein,  39  C.2d  75,  244  P.2d  907  (1952)  ;  Hotle  v.  Miller,  51  C.2d  541, 
334  P.2d  849  (1959)  ;  FC  §  852  as  amended  in  1951  (removing  former 
"conclusive"  presumption  upon  death  of  one  depositor),  we  have  added 
the  provision  allowing  an  interested  party  or  court  to  stop  payment. 
A  bank  should  not  be  allowed  to  pay  the  money  in  a  joint  account  to 
a  surviving  spouse  after  it  has  been  notified  by  a  legatee  of  the  decedent 
that  the  account  was  in  fact  community  property. 

SECTION    14405(4)    (NEW) 

Proposed  Amendments.  The  State  Bar  Committee  proposes  to  add 
as  a  new  .subsection  (4)  of  this  Section  the  substance  of  FC  §  951, 
dealing  with  the  right  of  a  bank  for  the  protection  of  its  customer  to 
refuse  to  pay  an  item  if  it  believes  that  the  person  signing  it  was  so 
under  the  influence  of  liquor  or  drugs  or  so  mentally  or  physically 
disabled  as  to  raise  a  doubt  concerning  his  competence  to  transact 
business.  The  California  Bankers  Committee  proposes  the  addition  of 
such  a  provision  if  FC  §  951  is  repealed. 

Recommendation.  It  is  recommended  that  the  proposed  amend- 
ment be  rejected. 

Discussion.  FC  §  951  is  not  repealed  by  the  Preprint  Bill.  There- 
fore, this  amendment  is  unnecessary. 

SECTION    14406(4) 

"This  subsection  provides:  (4)  Without  regard  to  care  or  lack 
of  care  of  either  the  customer  or  the  bank  a  customer  who  does  not 
within  one  year  from  the  time  the  statement  and  items  are  made 
available  to  the  customer  (subdivision  (1))  discover  and  report 
his  unauthorized  signature  or  any  alteration  on  the  face  or  back 
of  the  item  or  does  not  within  three  years  from  that  time  discover 
and  report  any  unauthorized  indorsement  is  precluded  from  as- 
serting against  the  bank  such  unauthorized  signature  or  indorse- 
ment or  such  alteration." 

Proposed  Amendments.  Tlie  State  Bar  Committee  proposes  (a)  to 
change  the  period  of  limitations  for  reporting  an  unauthorized  indorse- 
ment from  three  j^ears  to  one  year;  (b)  to  require  the  customer  in  all 
cases  to  report  in  writing  and  to  exhibit  the  item  to  the  bank  for 
inspection  within  the  time  limited;  and  (c)  to  add  a  provision  stating 
that  the  burden  of  establishing  the  unauthorized  signature  or  endorse- 
ment or  alteration  is  on  the  customer. 

Recommendation.  It  is  recommended  that  the  first  and  third  pro- 
posed amendments  be  accepted,  that  the  second  proposed  amendment 
be  rejected,  and  that  this  subsection  be  amended  to  read  as  follows: 
"  (4)  Witliout  regard  to  care  or  lack  of  care  of  either  the  customer 
or  the  bank  a  customer  who  does  not  within  one  year  from  the  time 
the  statement  and  items  are  made  available  to  the  customer  [subdivision 
(1)]  discover  and  report  his  unautliorized  signature  or  any  alteration 
of  the  face  or  back  of  the  item  or  any  unauthorized  indorsement,  and 
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if  the  bank  so  requests  exhibit  the  item  to  the  bank  for  inspection, 
is  precluded  from  asserting  against  the  bank  such  unauthorized  signa- 
ture or  indorsement  or  such  alteration.  The  burden  of  establishing 
the  fact  of  such  unauthorized  signature  or  indorsement  or  such  altera- 
tion is  on  the  customer." 

Discussion.  The  purpose  of  this  subsection  is  to  set  an  absolute 
time  limit  on  the  right  of  a  customer  to  make  a  claim  against  the 
payor  bank,  without  regard  to  the  care  or  lack  of  care  of  either  the 
customer  or  the  bank.  In  California  this  matter  is  covered  at  present 
by  CCP  §  340(3)  which  sets  a  one-year  limitation  on  actions  by  a 
depositor  against  a  bank  for  the  payment  of  a  forged  or  raised  check 
or  a  cheek  bearing  forged  or  unauthorized  indorsements. 

The  one-year  limitation  in  CCP  §  340(3)  applies  both  to  forged 
indorsements  and  cases  where  the  drawer's  signature  is  forged.  This 
subsection  provides  a  longer  period  of  limitation  for  the  discovery  of 
a  forged  indorsement  (three  years)  than  for  a  forged  signature  of 
a  drawer  (one  year),  on  the  ground  that  the  drawer  is  less  likely  to 
discover  a  forged  indorsement.  The  State  Bar  Committee  proposes 
retaining  the  present  one-year  limitation  for  both  cases.  There  is  no 
indication  that  this  rule  has  been  unsatisfactory  in  the  past,  and  it  is 
recommended  that  the  State  Bar  Committee  proposal  on  this  point 
be  adopted. 

The  State  Bar  Committee  proposes  that  ^his  subsection  be  further 
amended  to  require  that  the  customer  must  report  a  forged  signature 
in  writing.  This  would  constitute  a  trap  for  the  unwary  customer. 
If  this  provision  were  enacted,  it  would  be  highly  unlikely  that  a 
customer  would  know  of  it;  hence,  unless  he  consulted  a  lawyer,  the 
only  party  to  inform  him  would  be  the  bank.  It  is  against  the  bank's 
interest  to  make  this  disclosure.  The  same  problem  is  present  in  the 
proposed  amendment  of  the  State  Bar  Committee  requiring  the  cus- 
tomer to  exhibit  the  item  for  the  bank's  inspection  within  one  year. 
This  requirement  would  become  a  condition  to  the  depositor's  right  to 
recover  against  the  bank  even  though  the  depositor  did  not  know  of 
his  obligation  to  exhibit  the  item  and  even  though  no  demand  was  made 
by  the  bank  for  exhibition  of  the  item.  It  is  important  that  the  bank 
have  the  right  to  see  the  item  challenged  by  the  depositor ;  but  it  is 
recommended  that  the  Section  be  amended  to  require  such  exhibition 
only  if  the  bank  so  requests,  thus  informing  the  customer  of  what  is 
required. 

The  last  sentence  of  the  recommended  amendment  clarifies  the  issue 
the  burden  of  proof  as  between  the  customer  and  the  bank  on  the  ques- 
tion of  forgery  or  alteration. 

CHAPTER  5 

SECTION    15103(1Ha) 

This  subsection  provides : 

**(a)  'Credit'  or  'letter  of  credit'  means  an  engagement  by  a 
bank  or  other  person  made  at  the  request  of  a  customer  and  of  a 
kind  within  the  scope  of  this  chapter  (Section  15102)  that  the 
issuer  will  honor  drafts  or  other  demands  for  payment  upon  com- 
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pliance  with  the  conditions  speeified  in  the  credit.  A  credit  may 
be  either  revocable  or  irrevocable.  The  engagement  may  be  either 
an  agreement  to  honor  or  a  statement  that  the  bank  or  other  person 
is  authorized  to  honor." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  to  de- 
lete the  last  sentence  of  this  subsection. 

Recommendation.  It  is  recommended  that  the  amendment  be  re- 
jected. 

Discussion.  The  last  sentence  of  this  section  was  probably  in- 
serted in  the  Code  because  the  1952  Text  of  the  Code,  which  did  not 
have  this  sentence,  was  criticized  as  implying  that  the  letter  of  credit 
must  contain  express  words  of  promise  or  engagement,  contrary  to 
existing  law.  See  3  N.  Y.  Law  Rev.  Comm.,  Study  of  the  Uniform 
Commercial  Code  (1955)  1592,  citing  Lamhorn  v.  National  Park  Bank, 
240  N.  Y.  520,  N.E.  664  (1925).  In  that  case,  Judge  Crane  said:  "Let- 
ters of  credit  do  not  usually  contain  a  direct  promise  to  pay.  Such  a 
promise  is  implied  or  inferred  from  the  statement  that  credit  has  been 
established  and  is  irrevocable.  .  .  .  Banks  may,  they  usually  do,  com- 
municate to  the  drawer  the  instructions  received  from  the  correspond- 
ent establishing  the  credit."  See,  also,  LaFargue  v.  Harrison,  70  Cal. 
380,  9  P.259,  11P.636  (1886),  where  the  California  Supreme  Court 
quoted  the  followhig  language  relating  to  letters  of  credit:  "To  con- 
strue the  words  of  such  instruments  with  wise  and  technical  care 
would  not  only  defeat  the  intentions  of  the  parties,  but  render  them  too 
unsafe  a  basis  to  rely  on  for  extensive  credits,  so  often  sought  in  the 
present  active  business  of  commerce  throughout  the  world." 

The  State  Bar  Committee  merely  says:  "The  term  'engagement' 
appears  to  be  used  in  the  sense  of  an  enforceable  legal  obligation.  Yet 
the  official  comments  indicate  that  the  last  sentence  of  the  definition 
includes  within  the  definition  of  'engagement'  what  is  commonly  called 
'an  authority  to  pay',  Avhich  normally  does  not  constitute  an  obligation 
upon  the  authorized  party  enforceable  by  a  beneficiary." 

It  would  seem  that  the  State  Bar  Committee  misconstrued  the  intent 
of  the  section.  This  section  would  appear  to  include  an  "authority  to 
pay"  as  a  "letter  of  credit",  not  of  the  bank  receiving  the  authority, 
but  only  of  the  person  giving  the  authority,  provided  the  other  require- 
ments are  met  and  the  requisite  "engagement"  can  be  found  in  the 
terms  of  the  authority.  An  example  is  found  in  the  above  cited  case  of 
LaFargue  v.  Harrison.  There,  A  gave  a  document  to  B,  signed  by  A 
and  addressed  to  the  X  Bank  of  London,  which  said  in  substance:  "At 
the  request  of  B,  we  hereby  authorize  the  Y  Bank  of  Bordeaux  to  draw 
on  you  at  sixty  days'  sight  for  our  account  to  the  amount  of  three 
thousand  pounds  sterling."  B  deposited  this  "credit"  with  the  Y  Bank 
of  Bordeaux,  which  then  advanced  money  to  B.  When  the  Y  Bank  drew 
on  the  A'  Bank  of  London,  the  draft  was  dishonored.  It  was  held  that 
this  document  constituted  a  letter  of  credit  of  A  and  that  the  Y  P.ank 
could  recover  against  A. 

Professor  Schlesigner  says  that  "There  has  never  been  any  doubt 
that  a  letter  of  credit  may  take  the  form  of  an  authority  to  pay  or  to 
purchase."  3  N.  Y.  Law  Rev.  Comm.,  Study  of  the  Uniform  Commercial 
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Code    (1955)    1606,  citing  Finkelstein,  Legal  Aspects  of  Commercial 
Letters  of  Credit  (1930)  17. 

SECTION    15108(3) 

This  subsection  provides:  "(3)  If  the  credit  is  not  a  notation 
credit 

"(a)  The  issuer  may  honor  complying  drafts  or  demands  for 
payment  presented  to  it  in  the  order  in  which  they  are  presented 
and  is  discharged  pro  tanto  by  honor  of  any  such  draft  or  demand ; 

"(b)  As  between  competing  good  faith  purchasers  of  complying 
drafts  or  demands  the  person  first  purchasing  has  priority  over  a 
subsequent  purchaser  even  though  the  later  purchased  draft  or 
demand  has  been  first  honored. ' ' 

Proposed  Amendment.  The  State  Bar  Committee  proposes  that 
subsection  (b)  be  deleted  or  revised,  since  it  is  "ambiguous"  and  its 
' '  wisdom  is  doubtful. ' ' 

Recommendation.  It  is  recommended  that  the  amendment  be  re- 
jected. 

Discussion.  The  State  Bar  Committee  makes  the  following  com- 
ments: Subsection  (a)  "states  that  the  issuer  of  a  letter  of  credit  may 
honor  complying  drafts  in  the  order  in  which  they  are  presented  to 
issuer  and  is  discharged  pro  tanto  by  such  honor.  In  short,  the  issuer, 
after  paying  a  complying  draft,  is  free  of  any  further  liability,  no 
matter  when  the  draft  was  drawn  by  the  drawer  and  purchased  by  the 
holder."  On  the  other  hand,  under  subsection  (b)  "an  earlier  good 
faith  purchaser  of  a  complying  draft  who  has  not  presented  it  for  pay- 
ment [first]  has  some  sort  of  priority  over  a  subsequent  good  faith 
purchaser  of  a  complying  draft  who  has  had  his  draft  honored  first. 
Since  this  priority  cannot  be  against  the  issuer,  who  has  been  dis- 
charged by  the  payment  of  the  draft  subsequently  drawn  but  first 
paid,  and  since  the  prior  purchaser  obviously  has  rights  of  recovery 
against  the  drawer,  this  must  mean  that  the  earlier  purchaser  has  some 
sort  of  right  to  recover  against  the  subsequent  purchaser."  We  think 
that  this  is  an  accurate  and  succinct  summary  of  the  meaning  of  this 
subsection.  Whatever  doubt  there  might  be  is  resolved  by  the  refer- 
ence in  the  comments  to  Section  13801  where  exactly  the  same  rule  is 
provided  with  respect  to  bills  in  a  set.  While  the  subsection  is  not  artis- 
tically drafted,  we  believe  that  the  courts  will  be  able  to  determine  its 
meaning  as  did  the  State  Bar  Committee. 

It  is,  of  course,  always  possible  to  question  the  "wisdom"  of  any 
provision  where  one  of  two  innocent  parties  must  suffer.  The  State  Bar 
Committee  says  that  the  subsequent  purchaser  has  acted  "in  entire 
good  faith",  and  has  recovered  from  the  issuer  in  "a  perfectly  legiti- 
mate transaction. "  It  is  just  as  true  that  the  prior  purchaser  has  acted 
in  good  faith,  and  a  rule  favoring  him  has  the  support  of  the  time- 
honored  principle  of  ' '  first  in  time,  first  in  right ' ',  and  also  of  the  fact 
that  in  the  strictly  analogous  situation  arising  in  connection  with  bills 
in  a  set,  both  the  N.I.L.  (CC  §  3260)  and  the  Code  (§  13801)  favor  the 
prior  purchaser. 
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SECTION    15112(1) 

This  subsection  provides  in  the  last  sentence  (lines  26  through 
29  on  page  89  of  the  Preprint  Bill)  :  "Failure  to  honor  within  the 
time  here  specified  constitutes  dishonor  of  the  draft  or  demand  and 
of  the  credit  except  as  otherwise  provided  in  subdivision  (4)  of 
Section  15114  on  conditional  payment." 

Recommendation.  It  is  recommended  that  the  underscored  portion 
of  this  sentence  be  deleted.  This  portion  of  the  sentence  is  bracketed  in 
the  original  Code  (indicating  that  it  is  optional  language),  and  its 
deletion  is  necessary  in  view  of  the  deletion  of  subsections  (4)  and  (5) 
of  Section  15114,  recommended  below. 

SECTION    15113(2) 

This  subsection  provides : 

"(2)  An  indemnity  agreement  inducing  honor,  negotiation  or 
reimbursement 

"  (a)  unless  otherwise  explicitly  agreed  applies  to  defects  in  the 
documents  but  not  in  the  goods;  and 

"(b)  unless  a  longer  time  is  explicitly  agreed  expires  at  the  end 
of  ten  business  days  following  receipt  of  the  documents  by  the 
ultimate  customer  unless  notice  of  objection  if  sent  before  such 
expiration  date.  The  ultimate  customer  may  send  notice  of  objec- 
tion to  the  person  from  whom  he  received  the  documents  and  any 
bank  receiving  such  notice  is  under  a  duty  to  send  notice  to  its 
transferor  before  its  midnight  deadline. ' ' 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  delete  clause  (b)  of  this  subsection. 

Recommendation.     It  is  recommended  that  clause  (b)  be  deleted. 

Discussion.  This  section  relates  to  an  indemnity  agreement  given 
by  a  bank  presenting  a  draft  drawn  under  a  letter  of  credit  to  the 
issuing  bank  where  there  is  some  minor  defect  on  the  face  of  the  docu- 
ments to  induce  the  issuing  bank  nevertheless  to  honor  the  draft.  Clause 
(b)  provides  a  special  ten-day  limitation  period  for  this  indemnity 
after  the  issuing  bank  delivers  the  documents  to  its  customer  (the 
buyer  of  the  goods).  Some  confusion  is  caused  by  the  use  of  the  phrase 
"ultimate  customer",  which  is  not  defined,  but  apparently  this  is  in- 
tended to  mean  a  customer  as  defined  in  the  first  sentence  of  Section 
15103(1)  (g),  and  not  as  defined  in  the  second  sentence  of  that  clause 
(a  bank  which  procures  issuance  of  a  letter  of  credit  on  behalf  of  that 
bank's  customer). 

The  California  Bankers  Committee  states  that  the  customer  would 
"never"  receive  the  documents  in  this  situation.  We  do  not  under- 
stand this  observation.  It  is  difficult  to  see  how  the  buyer  could  ever 
obtain  the  goods  if  the  issuing  bank  never  gave  him  the  bill  of  lading. 

The  apparent  theory  of  this  section  is  as  follows:  The  issuing  bank 
honors  the  draft  despite  some  minor  defect  in  the  document,  upon  re- 
ceipt of  an  indemnity  from  the  presenting  bank.  It  then  calls  in  its 
customer;  he  receives  the  bill  of  lading  upon  reimbursement  of  the 
issuing  bank;  the  right  of  the  customer  to  complain  about  the  defect 
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expires  at  the  end  of  ten  days,  and,  therefore,  the  need  for  the  indem- 
nity expires  at  that  time,  unless  notice  of  the  defect  has  been  given. 

This  would  be  a  rational  scheme  if  one  could  discover  where  the 
drafters  of  the  Code  got  the  idea  that  the  customer's  right  is  cut  off 
at  the  end  of  ten  days.  Comment  3  states  that  "If  the  customer  fails  to 
send  notice  of  objection  within  the  [ten-day]  period,  he  loses  his  right 
to  object  and  the  need  for  the  indemnity  disappears."  It  then  refers 
to  Section  12605(2)  which  states  "Payment  against  documents  made 
without  reservation  of  rights  precludes  recovery  of  the  payment  for 
defects  apparent  on  the  face  of  the  documents."  Not  at  the  end  of 
ten  days,  but  immediately.  Unless  this  section  was  drafted  to  tie  in  with 
some  previous  draft  of  Section  12605,  which  has  now  been  changed,  it 
makes  no  sense.  Furthermore,  it  takes  no  account  of  the  situation 
where  the  customer  does  "reserve  rights"  or  where  the  issuing  bank 
may  deliver  the  documents  to  the  customer  without  receiving  payment, 
because  it  is  extending  credit  to  its  customer. 

It  would  seem  that,  as  stated  by  the  California  Bankers  Committee, 
this  matter  of  the  termination  of  the  indemnity  agreement  can  easily 
be  taken  care  of,  and  should  be  taken  care  of,  by  express  provision  in 
the  indemnity  agreement.  Therefore,  rather  than  try  to  make  sense  out 
of  this  clause,  it  should  be  deleted. 

SECTION    15n4(2)(b) 

This  clause  reads  as  follows: 

"(2)  Unless  otherwise  agreed  when  documents  appear  on  their 
face  to  comply  with  the  terms  of  a  credit  but  a  required  document 
does  not  in  fact  conform  to  the  warranties  made  on  negotiation  or 
transfer  of  a  document  of  title  (Section  17507)  or  of  a  security 
(Section  18306)  or  is  forged  or  fraudulent  or  there  is  fraud  in  the 
transaction  .  .  . 

"  (b)  In  all  other  cases  [except  where  the  person  presenting  the 
draft  is  in  the  position  of  a  holder  in  due  course]  as  against  its 
customer,  an  issuer  acting  in  good  faith  may  honor  the  draft  or 
demand  for  payment  despite  notification  from  the  customer  of 
fraud,  forgery,  or  other  defect  not  apparent  on  the  face  of  the 
documents  but  a  court  of  appropriate  jurisdiction  may  enjoin  such 
honor." 

Proposed  Amendment.  The  State  Bar  Committee  raises  a  question 
concerning  the  wisdom  of  permitting  an  injunction  against  honor  as 
provided  in  the  last  clause. 

Recommendation.  It  is  recommended  that  this  clause  (b)  be  re- 
vised to  read  as  follows :  "  (b)  In  all  other  cases  as  against  its  customer, 
an  issuer  acting  in  good  faith  may  honor  the  draft  or  demand  for  pay- 
ment despite  notification  from  the  customer  of  fraud,  forgery,  or  other 
defect  not  apparent  on  the  face  of  the  documents  but  a  court  of  appro- 
priate jurisdiction  in  an  action  against  the  issuer  alone  may  temporarily 
enjoin  such  honor  pending  the  diligent  institution  and  prosecution  of 
an  action  by  the  customer  against  the  beneficiary  or  other  interested 
party  to  enjoin  the  presentation  of  the  draft  or  demand  for  payment." 
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Discussion.  The  last  portion  of  clause  (b)  under  consideration  in- 
volves the  following  type  of  situation :  A,  a  buyer,  procures  a  letter  of 
credit  from  his  bank,  the  X  Bank,  in  California,  and  sends  it  to  B,  a 
seller,  in  a  foreign  country,  to  induce  B  to  sell  goods  to  him.  The  drafts 
under  the  letter  of  credit  are  to  be  paid  if  accompanied  by  bills  of 
lading  showing  the  shipment  of  the  goods  ordered,  which  are  pine- 
apples. The  X  Bank  receives  from  B  or  his  agent  a  draft  drawn  under 
the  letter  of  credit  with  bills  of  lading  attached  which  are  perfectly 
in  order.  A,  however,  notifies  the  X  Bank  that  he  has  information  that 
B  has  actually  shipped  barrels  of  bones  rather  than  pineapples.  The 
X  Bank  may  tell  A,  as  provided  in  the  first  part  of  this  clause,  "We 
deal  only  with  documents,  and  therefore  we  must  honor  the  draft."  A 
then  to  court  to  enjoin  such  honor. 

There  can  be  no  doubt  that  if  A,  the  X  Bank  and  B  were  all  before 
the  court,  the  court  could  issue  such  injunction.  The  crucial  question 
is,  can  it  do  so  in  the  absence  of  B,  whom  it  will  almost  always  be 
impossible  to  serve?  See  8  N.  Y.  Law  Rev.  Comm.,  Study  of  the  Uni- 
form Commercial  Code  (1955)  1667-1670.  This  question  the  Code  pro- 
vision wholly  fails  to  answer,  but  conceals  in  the  ambiguous  phrase 
"court  of  appropriate  jurisdiction."  It  may  be  that  the  answer  is  sug- 
gested by  the  use  of  this  phrase,  since  there  would  normally  be  no 
court  with  jurisdiction  over  both  the  issuing  bank  and  the  seller- 
beneficiary,  and  the  provision  implies  that  there  must  be  some  court 
w'ith  "jurisdiction."  Surely,  however,  it  is  better  to  answer  this  ques- 
tion frankly,  and  not  leave  the  result  to  any  such  tenuous  argument. 
Despite  the  criticism  of  the  1952  Text  of  the  Code  for  failure  to  answer 
this  question,  no  improvement  was  made  in  the  1956  Text  in  this 
regard. 

We  have  found  no  case  which  supports  the  assertion  of  the  State 
Bar  Committee  that  under  "present  California  law"  an  injunction 
would  not  issue  in  these  circumstances.  There  are  cases  in  New  York 
in  which  such  an  injunction  has  been  issued,  but  Professor  Schlesinger 
concludes  that  a  permanent  injunction  in  the  absence  of  the  beneficiary 
is  probably  improper  in  New  York.  3  N.  Y.  Law  Kev.  Comm.,  Study  of 
the  Uniform  Commercial  Code  (1955)  1669. 

in  order  to  resolve  this  policy  question,  it  is  important  to  keep  in 
mind  the  reason  for  the  issuance  of  the  letter  of  credit  in  the  first 
place.  It  is  because  the  seller  wants  assurance  of  being  paid  without 
equivocation,  and  the  essence  of  the  transaction  is  that  it  throws  the 
risk  on  the  buyer  of  pursuing  the  seller  in  his  own  country  with  any 
claim  of  breach  of  contract.  It  seems  improper  to  destroy  this  basic 
understanding  of  the  parties  whenever  the  buyer  raises  a  claim  of 
"fraud."  If  the  injunction  is  issued,  then  the  .seller  must  pursue  the 
buyer  in  his  country*  in  a  breach  of  contract  action.  Certainly  the  issu- 
ing bank  will  not  adequately  represent  the  seller  in  the  injunction 
action,  since  it  is  merely  in  the  position  of  a  stake  holder  and,  if  it  is 
protected  by  an  injunction,  it  doesn't  care  who  wins.  If  anything,  the 
bank  is  on  the  side  of  the  buyer,  since,  if  the  claim  of  fraud  is  true, 
its  security  in  the  goods  is  imjiaired. 

It  is  suggested  that  no  permanent  injunction  should  be  issued  in  the 
absence  of  the  seller-beneficiary,  but  that  the  buyer  does  need  the  pro- 
tection of  a  temporary  injunction  until  such  time  as  he  can  institute 
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an  action  in  the  seller's  country.  The  goods  may  be  on  the  high  seas, 
and  if  he  has  no  means  of  preventing  payment  of  the  draft  until  an 
investigation  can  be  made,  he  has  to  reimburse  the  bank,  and  he  may 
never  be  able  to  recover  the  money  from  the  seller  even  though  the 
documents  submitted  were  entirely  fraudulent. 

SECTION    15114(4)  and   (5) 

These  subsections  provide : 

"(4)  When  a  credit  provides  for  payment  by  the  issuer  on  re- 
ceipt of  notice  that  the  required  documents  are  in  the  possession  of 
a  correspondent  or  other  agent  of  the  issuer 

"(a)  Any  payment  made  on  receipt  of  such  notice  is  condi- 
tional ;  and 

"(b)  The  issuer  may  reject  documents  which  do  not  comply 
with  the  credit  if  it  does  so  within  three  banking  days  following 
its  receipt  of  the  documents ;  and 

"(c)  In  the  event  of  such  rejection,  the  issuer  is  entitled  by 
charge  back  or  otherwise  to  return  of  the  payment  made. 

"(5)  In  the  case  covered  by  subdivision  (4)  failure  to  reject 
documents  within  the  time  specified  in  paragraph  (b)  constitutes 
acceptance  of  the  documents  and  makes  the  payment  final  in  favor 
of  the  beneficiary." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  delete  these  two  subsections,  which  are  designated  as  optional 
in  the  Code,  although  included  in  the  Preprint  Bill.  The  State  Bar 
Committee  raises  a  question  concerning  them,  but  does  not  recommend 
any  amendment. 

Recommendation.  It  is  recommended  that  these  subsections  (4) 
and  (5)  be  deleted. 

Discussion.  The  California  Bankers  Committee  states  that  in  their 
opinion  a  bank  should  accept  the  risk  of  proper  performance  by  its 
own  agent,  and  if  there  is  improper  performance  by  the  agent,  it 
should  "assert  its  claim  against  the  agent — in  any  event,  not  against 
the  beneficiary."  We  are  in  no  position  to  question  the  bankers'  own 
views  as  to  what  the  responsibility  of  banks  should  be  in  this  situation, 
even  were  we  so  inclined,  which  we  are  not. 

SECTION    15116(2) 

This  subsection  provides : 

"(2)  Even  though  the  credit  specifically  states  that  it  is  non- 
transferable or  non-assignable  the  beneficiary  may  before  perform- 
ance of  the  conditions  of  the  credit  assign  his  right  to  proceeds. 
Such  an  assignment  is  an  assignment  of  a  contract  right  under 
Chapter  9  on  secured  transactions  and  is  governed  by  that  chapter 
except  that 

"(a)  The  assignment  is  ineffective  until  the  letter  of  credit  or 
advice  of  credit  is  delivered  to  the  assignee  which  delivery  con- 
stitutes perfection  of  the  security  interest  under  Chapter  9 ;  and 

"(b)  The  issuer  may  honor  drafts  or  demands  for  payment 
drawn  under  the  credit  until  it  receives  a  notification  of  the  assign- 
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nient  sifjned  by  the  beneficiary  which  reasonably  identifies  the 
credit  involved  in  the  assignment  and  contains  a  request  to  pay 
the  assignee ;  and 

"(c)  After  what  reasonably  appears  to  be  such  a  notification 
has  been  received  the  issuer  may  without  dishonor  refuse  to  accept 
or  pay  even  to  a  person  otherwise  entitled  to  honor  until  the  letter 
of  credit  or  advice  of  credit  is  exhibited  to  the  issuer." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses that  the  words  "any  confirming  bank"  be  added  after  the  word 
"issuer"  in  clauses  (b)  and  (c). 

Recommendation.  It  is  recommended  tliat  the  following  sentence 
be  added  at  the  end  of  this  subsection:  "As  used  in  clauses  (b)  and 
(c)  of  this  subdivison  (2),  the  word  'issuer'  includes  anv  confirming 
bank." 

Discussion.  The  California  Bankers  Committee  points  out  that  the 
words  "any  confirming  bank"  appeared  in  this  section  in  the  1952 
Text  of  the  Code,  and  that  no  reason  has  been  assigned  for  their  omis- 
sion in  the  1956  Text.  They  also  correctly  point  out  that  a  confirming 
bank,  which  is  liable  under  the  letter  of  credit,  is  just  as  much  entitled 
to  protection  as  the  issuing  bank  in  this  situation.  It  must  be  presumed 
that  this  omission  was  accidental  in  the  1956  Text,  but  without  this 
change  a  court  would  have  a  very  difficult  time  extending  the  protec- 
tion of  this  section  to  a  confirming  bank,  in  view  of  the  definitions  of 
"issuer"  [Section  15103(1)  (c)]  and  "confirming  bank"  [Section 
15103(1)  (f)],  which  are  mutually  exclusively. 

CHAPTER  6 

IN    GENERAL 

The  amendments  which  have  been  proposed  to  Chapter  6  (the  "bulk 
sales  law")  of  the  Code  are  so  extensive  that  it  will  be  useful  first  to 
discuss  this  Chapter  in  general  and  its  relation  to  our  present  bulk 
sales  law  (Section  3-140.1  of  the  Civil  Codo),  and  also  to  discuss  the 
question  whether  in  view  of  the  extensive  ameiidments  propased  it 
woujld  be  better  simply  to  delete  this  Chapter  from  the  Code  in  its 
entirety  and  retain  Section  3440.1. 

The  following  is  an  attempt  to  give  a  bird's-eye  view  of  the  differ- 
ences between  Chapter  6  and  Section  3440.1.  It  ignores  minor  differ- 
ences in  language,  even  where  they  are  important. 

I.  Persons  Subject  to  the  Bulk  Sales  Law : 

A.  Under  both  the  Code  and  3440.1  : 

1.  Retail  and  wholesale  merchants.   [§  12102(3)]. 

B.  Under  the  Code  but  not  3440.1: 

1.  None.  (Section  3440.1  does  not  cover  a  manufacturer  as  such. 

Shasta  Lumber  Company  v.  McCoy,  '^o  C.A.  468,  259  P.  965 

(1927)  ;  cf.  PhiUips  V.  liycrs,  189  C.  665,  209  P.  557  (1922). 

The  Code  covers  those  whose  "principal  business"  is  the 

sale  of  merchandise  "from  stock",  inchidiug  those  who  man- 
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ufacture  what  they  sell".  Emphasis  supplied.  §  16102(3). 
However,  this  would  seem  to  include  a  manufacturer  only 
if  his  "principal  business"  is  that  of  a  retail  or  wholesale 
merchant,  e.g.,  a  bakery  which  bakes  its  own  products  or  a 
brickyard  which  manufactures  its  own  bricl^.  A  similar  idea 
was  expressed  by  the  California  Supreme  Court  in  Phillips 
V.  Byers,  supra,  when  it  said:  "...  although  a  manufac- 
turer may  also  be  a  merchant  if  he  buys  and  sells  goods,  he 
does  not  become  one  by  disposing  of  the  goods  he  has  pro- 
duced, at  a  manufacturer's  prop.''  (Emphasis  supplied.) 
While  the  point  is  not  entirely  clear,  the  Code  probably 
covers  few,  if  any,  persons  not  subject  to  3440.1.) 
C.  Under  3440.1  but  not  the  Code : 

1.  Certain  service  businesses  (baker,  cafe  or  restaurant  owner, 
garage  owner,  machinist,  and  cleaner  and  dyer)  (these  per- 
sons are  specifically  covered  only  with  respect  to  a  sale  or 
mortgage  of  their  equipment — see  II. C). 

II.  Property  Subject  to  the  Bulk  Sales  Law : 

A.  Under  both  the  Code  and  3440.1 : 

1.  Inventory  or  stock  in  trade.   [§  16102(1)]. 

2.  Equipment  if  transferred  in  connection  with  a  transfer  of 
inventory.  [§  16102(2)]. 

B.  Under  the  Code  but  not  3440.1 :  None. 

C.  Under  3440.1  but  not  the  Code: 

1.  Fixtures  and  store  equipment  generally. 

III.  Transactions  Exempt  from  the  Bulk  Sales  Law : 

The  two  statutes  generally  cover  the  transfer  in  bulk  and  not  in 
the  ordinary  course  of  business  of  a  "substantial  part"  (3440.1) 
or  a  "major  part"  (the  Code)  of  property  subject  to  the  statutes. 
But  the  following  transactions  are  exempt: 
A.  Under  both  the  Code  and  3440.1 : 

1.  General  assignments  for  the  benefit  of  creditors. 
[§  16103(2)]. 

2.  Judicial  sales.  [§  16103(4)]. 

3.  Transfers  of  property  exempt  from  execution.  [§  16103(8)]. 

4.  Certain  security  transfers.  (The  Code  generally  exempts  all 
security  transfers — see  III.B.l  beluw.  3440.1  specifically 
refers  to  the  mortgage  of  equipment  but  not  to  the  mortgage 
of  a  stock  in  trade.  This  is  because  the  mortgage  of  a  stock  in 
trade  is  prohibited  in  California.  CC  §  2955.  But  the  sec- 
tion has  been  held  applicable  to  a  pledge  of  a  stock  in  trade. 
Markwell  &  Co.  v.  Lynch,  114  F.2d  373  9th  Cir.  1940) .  On 
the  other  hand,  the  section  has  been  held  to  be  inapplicable 
to  any  purchase  money  mortgage.  In  re  Mercury  Engineer- 
ing, Inc.,  68  F.  Supp.  376  (S.D.  Cal.  1946).  With  respect 
to  the  newer  types  of  security  interests  which  are  available 
with  respect  to  stock  in  trade,  the  Inventory  Lien  Law  spe- 
cifically exempts  the  giving  of  a  lien  pursuant  to  that  law 
from  3440.1,  CC  §  3031,  but  requires  recordation  of  a  sim- 
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ilar  notice.  CC  §§  3032,  3036.  A  trust  receipt  under  the 
oriorinal  Uniform  Trust  Receipts  Act  was  only  available 
with  respect  to  the  acquisition  of  new  inventory  and,  there- 
fore, presumably  exempt  from  3440.1  as  a  purchase  money 
interest.  However,  under  CC  §  3014.5  as  added  to  the  trust 
receipts  act  in  California,  a  merchant  may  give  a  trust  re- 
ceipt on  existing:  inventory  in  certain  cases.  Crestline  Mobile 
Homes  Manufaciuring  Co.  v.  Pacific  Finance  Corp.,  8  Cal. 
Rptr.  448  (Sup.  Ct.  1060).  Such  a  transaction  is  not  ex- 
pressly exempt  from  3440.1,  unless  3440.1  can  be  considered 
a  " filing  statute"  within  the  meaning  of  CC  §  3016.12, 
which  seems  doubtful.) 

B.  Under  the  Code  but  not  3440.1 : 

1.  Transfers  made  for  security  generally.  [§  16103(1)]. 

2.  Transfers  made  in  settlement  or  realization  of  a  lien  [§ 
16103(3)]. 

3.  Transfers  in  the  course  of  judicial  or  administrative  re- 
organization or  a  corporation  [§  16103(5)]. 

4.  Transfers  to  a  solvent  person  who  assumes  the  debts  of  the 
transferor,  if  notice  of  the  transfer  if  given  [§  16103(6)]. 

5.  Transfers  to  a  new  enterprise  organized  to  continue  a  busi- 
ness, if  the  transferor  receives  only  an  interest  junior  to 
creditors  and  notice  is  given  [§  16103(7)]. 

C.  Under  3440.1  but  not  under  the  Code: 

1.  Transfers  of  wines  and  brandies  bj'  wineries,  if  the  transfer 
is  recorded. 

2.  Transfers  of  goods  in  a  warehouse  where  a  warehouse  re- 
ceipt has  been  issued.  (CC  §  3440.5). 

IV.  Procedure  for  Compliance  with  the  Bulk  Sales  Law : 

A.  Requirements  under  both  the  Code  and  3440.1 :  None. 

B.  Requirements  under  the  Code  but  not  3440.1 : 

1.  Preparation  of  list  of  creditors  [§  16104(1)  (a)]. 

2.  Preparation  of  schedule  of  property.   [§  16104(1)  (b)]. 

3.  Preservation  of  list  and  schedule  for  six  months  by  the 
transferee.   [§  16104(1)  (c)]. 

4.  Individual  mailed  notice  to  all  creditors.  [§  16107(3)] 

C.  Requirements  under  3440.1  but  not  the  Code : 

1.  Recordation  of  a  notice  in  the  county  recorder's  ofiBce. 

2.  Publication  of  the  notice  once  in  a  newspaper  of  general 
circulation. 

V.  Contents  of  the  Notice : 

A.  Under  both  the  Code  (§16107)  and  3440.1  : 

1.  Intention  to  make  the  transfer. 

2.  Name  and  address  of  the  transferor. 

3.  Name  and  address  of  the  transferee. 

4.  General  description,  or  general  statement  of  the  character, 
of  the  property  (note:  Required  under  the  Code  only  if 
the  proceeds  are  not  to  be  used  to  pay  the  transferor's 
debt). 
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5.  Time,  or  date,  and  place  of  payment  of  consideration.  (See 
note  under  A.4). 

B.  Under  the  Code  (§  16107)  but  not  3440.1: 

1.  All  other  business  names  and  addresses  used  by  the  trans- 
feror within  three  years. 

2.  Whether  or  not  all  debts  of  the  transferor  are  to  be  paid 
as  a  result  of  the  transaction  and,  if  so,  where  creditors 
should  send  their  bills. 

3.  Estimated  total  of  transferor's  debts.  (See  note  under  A.4). 

4.  Address  at  which  schedule  and  list  may  be  inspected.  (See 
note  under  A.4). 

5.  Whether  transfer  is  to  pay  existing  debts  and,  if  so,  amount 
and  to  whom  owiilg.  (See  note  under  A.4). 

6.  Whether  transfer  is  for  new  consideration  and,  if  so,  amount 
thereof.  (See  note  under  A.4). 

C.  Under  3440.1  but  not  the  Code:  None. 

An  inspection  of  the  foregoing  outline  will  reveal  the  following  prin- 
cipal differences  between  the  Code  and  Section  3440.1 : 

(a)  The  coverage  of  3440.1  is  more  extensive  than  the  Code  in  that 
(1)  it  covers  certain  service  businesses  which  are  excluded  by  the 
Code;  (2)  it  covers  the  transfer  of  equipment  generally  and  not  merely 
when  made  in  connection  with  a  bulk  sale  of  inventory;  and  (3)  the 
Code  has  many  exemptions  not  available  tinder  3440.1,  notably  all 
transfers  for  security  (although  3440.1  has  two  not  found  in  the  Code). 

(b)  The  procedure  under  the  Code  is  more  onerous,  involving  (1) 
preparation  of  a  list  of  creditors  and  schedule  of  property,  and  indi- 
vidual mailed  notice  to  each  creditor,  as  contrasted  with  the  simple 
recording  and  publication  requirement  of  3440.1,  and  (2)  a  more 
elaborate  notice. 

It  may  be  anticipated,  and  the  amendments  proposed  show,  that 
creditors  and  their  representatives  will  resist  the  contraction  of  the 
coverage  of  the  bulk  sales  law  involved  in  the  acceptance  of  the  Code 
provisions  in  their  entirety.  On  the  other  hand,  it  may  also  be  antici- 
pated, and  the  amendments  proposed  show,  that  persons  who  must 
comply  with  the  provisions  of  the  bulk  sales  law  in  connection  with 
various  transactions  will  resist  the  requirement  of  the  more  onerous 
procedure  involved  in  an  acceptance  of  the  Code  provisions  in  their 
entirety. 

It  would  appear  that  the  Advisory  Committee  has  a  choice  of  three 
courses  of  action  available  to  it:  (1)  to  recommend  that  the  provisions 
of  Chapter  6  be  adopted  without  change;  (2)  to  recommend  that  Chap- 
ter 6  be  eliminated  from  the  Code  and  Section  3440.1  of  the  Civil  Code 
retained  in  its  present  form;  or  (3)  to  recommend  that  Chapter  6  of 
the  Code  be  amended  in  various  respects  so  that  the  resulting  law  will 
incorporate  features  of  both  the  Code  and  Section  3440.1. 

A  bulk  sales  law  is  enacted  for  the  purpose  of  protecting  creditors 
of  merchants  against  the  possibility  that  the  merchant  may  dispose  of 
his  assets  in  a  transaction  outside  the  ordinary  course  of  business  and 
then  either  dissipate  the  consideration  received  or  remove  himself  and 
the  consideration  from  the  jurisdiction.  Therefore,  it  is  important  to 
know,  for  example,  how  many  creditors  will  go  unpaid  who  now  collect 
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their  debts  if  the  service  businesses  covered  by  Section  3440.1  were 
eliminated  from  the  coverage  of  the  bulk  sales  law  by  adoption  of  the 
Code.  On  the  other  liand,  it  is  important  to  know  how  many  creclitors 
will  collect  theii-  debts  who  now  p:o  unpaid  if  the  provisions  of  the  Code 
for  individual  mailed  notice  to  each  creditor  are  substituted  for  the 
publication  requirement  of  Section  3440.1.  Unfortunately,  so  far  as 
we  know,  there  is  no  data  available  from  which  to  answer  these  ques- 
tions. In  fact,  there  is  no  proof  that  any  creditor  is  now  paid  who  would 
go  unpaid  if  the  bulk  sales  law  were  repealed  entirely.  There  is  no 
indication  that  the  drafters  of  the  Uniform  Commercial  Code  made 
any  attempt  to  answer  these  questions,  and  it  maj'  be  that  answering 
them  is  impossible.  Without  answers  to  them,  however,  it  is  very  diffi- 
cult, if  not  impossible,  to  form  any  intelligent  judgment  as  to  what 
the  requirements  of  the  bulk  sales  law  should  be.  One  can  only  make 
a  guess,  probably  formed  largely  by  his  original  prejudices. 

In  view  of  these  considerations,  it  would  seem  that  the  most  reason- 
able course  would  be  either  (a)  to  recommend  the  acceptance  of  the 
Code  provisions  without  change  on  the  ground  that  there  is  no  real 
basis  upon  which  to  choose  between  those  provisions  and  Section  3440.1, 
and,  therefore,  the  Legislature  should  decide  in  favor  of  uniformity, 
or  (b)  to  recommend  that  Chapter  6  be  eliminated  and  the  provisions 
of  Section  3440.1  be  retained  without  change  on  the  ground  that  it  is 
what  the  people  of  California  are  used  to  and  uniformitj'  is  of  very 
small  importance  in  this  particular  area.  To  open  up  either  Chapter 
6  or  Section  3440.1  to  amendment  in  detail  results  in  conflicting  pres- 
sures from  creditors  and  those  who  must  comply  with  the  statute,  and 
there  is  usually  no  sound  basis  upon  which  to  resolve  this  conflict.  The 
decision  as  to  which  alternative  to  choose  involves  a  weighing  of  the 
importance  of  uniformity  in  this  area,  on  the  one  hand,  against  the 
importance  of  the  changes  etfected  in  our  present  bulk  sales  law  by 
Chapter  6  on  the  other  hand. 

Recommendation.  It  is  recommended  that  Chapter  6  be  eliminated 
from  the  Code  and  Section  3440.1  of  the  Civil  Code  be  retained  in  its 
present  form,  and  that  the  Legislature  consider  requesting  the  Law 
Revision  Commission  to  make  a  detailed  study  of  our  bulk  sales  law 
to  determine  what  changes,  if  any,  should  be  made  in  Section  3440.1. 

It  is  our  judgment  that  uniformity  is  of  little  importance  in  connec- 
tion with  bulk  sales  laws.  The  only  time  wlien  uniformity  becomes 
important  in  this  area  is  in  a  case  where  the  assets  of  a  business  enter- 
prise located  in  several  dift'erent  states  are  transferred  and  the  trans- 
feree does  not  assume  the  debts  of  the  transferor.  If  there  is  such  an 
assumption,  the  transferee  has  no  motive  to  try  to  avoid  liability  by 
complying  with  the  bulk  sales  law.  If  such  a  transfer  is  made  for  cor- 
porate stock  of  the  transferee,  which  is  the  most  common  occurrence, 
it  is  very  doubtful  whether  the  transferee  can  by  any  means  escape 
liability  for  the  debts  of  tlie  transferor,  since  the  courts  will  probably 
hold,  in  most  cases,  that  the  transaction  in  a  "de  factor  merger."  See  1 
Glenn,  PVaudulent  Conveyances  and  Preferences  (Kev.  Ed.,  1}>40 
§287a;  Ballantine,  Corporations  (Rev.  Ed.,  194G)  §  287.  Therefore, 
the  only  case  in  which  there  is  serious  need  for  uniformity  in  the  area 
of  bulk  sales  laws  is  the  case  where  the  a.ssets  of  a  business  enterprise 
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located  in  several  states  are  purchased  for  cash  and  there  is  no  assump- 
tion of  liabilities  by  the  transferee.  It  is  not  believed  that  this  situation 
is  of  such  common  occurrence  that  the  need  for  uniformity  in  this  area 
is  very  great. 

On  the  other  hand,  the  substitution  of  the  procedure  in  Chapter  6 
for  that  under  Section  3440.1  would  clearly  impose  serious  additional 
burdens  on  those  persons  who  carry  out  transactions  subject  to  the 
bulk  sales  law,  without  any  proof  that  these  additional  burdens  would 
result  in  any  greater  protection  for  cerditors.  So  far  as  we  know,  there 
has  been  no  serious  dissatisfaction  on  the  part  of  creditors  with  the 
manner  in  which  Section  3440.1  has  operated  for  a  number  of  decades 
in  this  State. 

If  this  recommendation  is  accepted,  it  will  be  necessary  to  deal  some- 
where in  the  Code  with  the  applicability  of  Section  3440.1  to  security 
interests  created  under  Chapter  9.  This  can  be  done  in  connection  with 
Section  19111,  q.v.  Despite  the  foregoing  recommendation,  the  Advisory 
Committee  may  decide  to  adopt  the  intermediate  position  mentioned 
above,  that  is,  to  amend  Chapter  6  in  certain  respects  but  not  so  as  to 
make  it  simply  a  restatement  of  Section  3440.1.  Therefore,  the  specific 
amendments  to  each  section  of  this  chapter  which  have  been  suggested 
will  be  discussed  under  each  section  heading. 

SECTION    16102(1)  and   (2) 

These  subsections  provide: 

"(1)  A  'bulk  transfer'  is  any  transfer  in  bulk  and  not  in  the 
ordinary  course  of  the  transferor's  business  of  a  major  part  of 
the  materials,  supplies,  merchandise,  or  other  inventory  (Section 
19109)  of  an  enterprise  subject  to  this  chapter. 

"  (2)  A  transfer  of  a  substantial  part  of  the  equipment  (Section 
19109)  of  such  an  enterprise  is  a  bulk  transfer  if  it  is  made  in  con- 
nection with  a  bulk  transfer  of  inventory,  but  not  otherwise." 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  substitute  ''a  substantial  part" 
for  "a  major  part"  in  subsection  (1).  The  State  Bar  Committee  also 
proposes  the  insertion  of  the  words  "of  all  or"  immediately  preceding 
"a  substantial  part."  The  State  Bar  Committee  and  the  California 
Bankers  Committee  also  propose  the  inclusion  of  a  transfer  of  equip- 
ment within  the  definition  of  a  bulk  transfer  even  though  it  is  not  made 
in  connection  with  a  bulk  transfer  of  inventory.  The  State  Bar  Com- 
mittee would  limit  this  to  a  "substantial  part"  of  the  equipment, 
whereas  the  California  Bankers  Committee  would  retain  the  present 
language  of  Section  3440.1  which  puts  no  quantitative  limit  on  the 
amount  of  equipment  transferred. 

Recommendation.  It  is  recommended  that  subsection  (1)  be 
amended  to  substitute  the  words  "a  substantial  part"  for  the  words  "a 
major  part",  so  that  the  subsection  would  read :  "  (1)  A  'bulk  transfer' 
is  any  transfer  in  bulk  and  not  in  the  ordinary  course  of  the  trans- 
feror's business  of  a  substantial  part  of  the  materials,  supplies,  mer- 
chandise, or  other  inventory  (Section  19109)  of  an  enterprise  subject 
to  this  chapter." 
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It  is  recommended  that  all  of  the  other  proposed  amendments  be 
rejected. 

Discussion.  These  subsections  are  in  accord  with  Section  SiiO.l  in 
defining  a  transfer  subject  to  the  bulk  sales  law  as  any  transfer  "in 
bulk  and  not  in  the  ordinary  course  of  the  transferor's  business." 
However,  they  differ  from  Section  3440.1  in  the  following  respects: 

(a)  A  transfer  of  inventory  is  defined  as  a  bulk  transfer  only  if  it 
involves  a  "major  part"  of  the  transferor's  inventory.  It  is  probable 
that  this  phrase  would  be  interpreted  as  requiring  a  transfer  of  more 
than  one  half  of  the  transferor's  inventory.  See  Hawkland,  Sales  and 
Bulk  Sales  under  the  Uniform  Commercial  Code  (1958)  166.  On  the 
other  hand,  Section  3440.1  applies  to  a  transfer  of  a  "substantial  part" 
of  the  transferor's  inventory.  As  little  as  6.3  per  cent  of  the  value, 
Markwcll  &  Co.  v.  Lynch,  114  F.2d  373  (9th  Cir.  1940),  15  per  cent  of 
the  value,  Juhas  v.  Sampsell,  185  F.2d  333  (9th  Cir.  1950),  and  16  per 
cent  of  the  value,  Schainman  v.  Dean,  24  F.2d  475  (9th  Cir.  1928),  of 
the  total  inventory  have  been  held  to  constitute  a  "substantial  part" 
within  the  meaning  of  this  section. 

(b)  A  transfer  of  equipment  is  included  within  the  definition  of  a 
bulk  transfer  under  these  subsections  only  if  it  involves  a  ' '  substantial 
part"  of  the  equipment  of  the  transferor  and  only  if  it  is  made  "in 
connection  with"  a  bulk  transfer  of  inventory.  On  the  other  hand, 
Section  3440.1  applies  to  the  transfer  or  mortgage  of  "the  fixtures  or 
store  equipment"  of  an  enterprise  subject  to  that  section.  It  is  possible 
that  this  section  applies  to  the  transfer  of  any  part  of  the  equipment 
without  regard  to  its  relative  size.  See  California  Remedies  for  Un- 
secured Creditors  (1957)  355.  It  is  clear  that  the  provisions  of  Section 
3440.1  apply  to  a  transfer  of  equipment  which  is  made  independently 
of  any  transfer  of  inventory. 

The  State  Bar  Committee  and  the  California  Bankers  Committee 
propose  to  substitute  "a  substantial  part"  for  "a  major  part"  in  sub- 
section (1).  These  Committees  felt  that  the  danger  of  the  type  of  fraud 
which  is  protected  against  by  the  bulk  sales  law  was  likely  to  occur 
in  any  case  where  a  substantial  part  of  the  inventory  of  a  business 
enterprise  is  transferred  outside  of  the  ordinary  course  of  business, 
even  though  the  portion  transferred  might  be  less  than  fifty  per  cent. 
There  would  appear  to  be  substantial  grounds  for  this  point  of  view, 
even  though  the  test  of  "a  substantial  part"  is  not  as  definite  as  the 
test  of  whether  or  not  the  transfer  includes  more  than  fifty  per  cent. 

The  State  Bar  Committee  also  propo.ses  the  insertion  of  the  words 
"of  all  or"  immediately  preceding  "a  substantial  part."  There  would 
seem  to  be  no  purpose  to  be  served  in  inserting  these  words,  since  a 
transfer  of  all  of  the  inventory  obviously  is  a  transfer  of  a  substantial 

The  State  Bar  Committee  and  the  California  Bankers  Committee  also 
propose  the  inclusion  of  a  transfer  of  equipment  within  the  definition 
of  a  bulk  transfer  even  though  it  is  not  made  in  connection  with  a  bulk 
transfer  of  inventory.  The  belief  of  these  Committees  was  apparently 
that  the  danger  of  fraud  was  as  great  in  connection  with  a  transfer  of 
e(iuipment  as  it  is  in  connection  with  a  transfer  of  inventory.  On  the 
other  hand,  the  drafters  of  the  Uniform  Connnercial  Code  apparently 
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believed  that  tlie  type  of  fraud  guarded  against  by  the  bulk  sales  law 
was  unlikely  to  occur  in  a  transaction  w^hereby  a  merchant  transferred 
his  equipment  or  fixtures  and,  at  the  same  time,  retained  his  inventory. 
It  would  seem  that  the  latter  view  is  the  sounder  one. 

Both  the  State  Bar  Committee  and  the  California  Bankers  Committee 
propose  other  minor  changes  in  language  which  do  not  appear  to  have 
any  particular  significance,  and  propose  combining  these  two  subsec- 
tions into  one.  This  sort  of  language  changes  without  any  specific  pur- 
pose would  seem  to  be  the  type  of  change  in  the  Code  that  is  most 
objectionable. 

SECTION    16102(3) 

This  subsection  provides:  "The  enterprises  subject  to  this  Chap- 
ter are  all  those  whose  principal  business  is  the  sale  of  merchandise 
from  stock,  including  those  who  manufacture  what  they  sell. ' ' 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  both  propose  bringing  back  within  the  cov- 
erage of  the  bulk  sales  law  those  specific  businesses  enumerated  in 
Section  3440.1.  With  respect  to  the  clause  in  this  subsection  reading 
"including  those  who  manufacture  what  they  sell",  the  California- 
Bankers  Committee  recommends  the  deletion  of  this  clause  and  the 
State  Bar  Committee  recommends  that  it  be  changed  to  read  "and 
those  who  manufacture  what  they  sell." 

Recommendation.  It  is  recommended  the  proposed  amendments  be 
rejected. 

Discussion.  The  enterprises  which  are  made  subject  to  the  bulk 
sales  law  by  this  subsection  differ  from  those  covered  by  Section  3440.1 
in  that  the  latter  covers  a  transfer  of  the  fixtures  or  store  equipment 
of  a  "baker,  cafe  or  restaurant  owner,  garage  owner,  machinist,  cleaner 
and  dyer."  The  Code  provision  would  probably  cover  a  baker,  since  it 
includes  those  whose  principal  business  is  the  sale  of  merchandise  from 
stock,  "including  those  who  manufacture  what  they  sell."  However, 
the  Code  provision  will  clearly  exclude  the  other  service  businesses 
enumerated  in  this  list.  The  comments  to  the  Code  section  state  :  ' '  While 
some  bulk  sales  risk  exists  in  the  excluded  business,  they  have  in 
common  the  fact  that  unsecured  credit  is  not  commonly  extended  on 
the  faith  of  a  stock  of  merchandise." 

The  Code  section  expressly  includes  manufacturers  only  if  their 
principal  business  is  that  of  a  retail  or  wholesale  merchant  and,  as 
discussed  above  under  "In  General",  this  probably  does  not  differ 
from  the  present  California  law. 

The  proposal  to  include  the  various  service  businesses  enumerated 
in  Section  3440.1  presumably  rests  upon  a  judgment  that  there  is  a 
danger  of  fraud  in  connection  with  a  bulk  transfer  of  the  fixtures  and 
equipment  of  such  businesses,  even  though  they  normally  have  no 
"inventory."  While  we  have  no  basis  upon  which  to  dispute  this 
judgment,  the  objection  to  including  these  enumerated  businesses  would 
seem  to  lie  in  the  apparent  irrationality  of  the  selection  of  these  par- 
ticular service  establishments  out  of  hundreds  of  others  where  the 
danger  of  fraud  presumably  is  just  as  great.  For  example,  if  these  busi- 
nesses are  to  be  included,  why  not  a  barber  shop,  a  beauty  shop,  a 
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medical  clinic,  a  dance  studio,  a  Grymnasiuni  or  physical  culture  estab- 
lishment, etc.,  etc.?  It  is  possible  when  these  businesses  were  first  added 
to  Section  3440.1  in  1925  (Cal.  Stats.  1925,  Ch.  389),  that  there  was 
some  sound  basis  for  this  particular  enumeration,  but  surely  the  devel- 
opment of  the  economy  since  that  time  has  rendered  it  wholly  obsolete. 

Therefore,  the  only  rational  choice  Avould  seem  to  be  between  in- 
cluding: all  service  businesses  with  respect  to  a  transfer  of  their  equip- 
ment or  none.  It  is  our  belief,  in  accord  with  that  of  the  drafters  of  the 
Code,  that  the  danger  of  fraud  in  connection  with  the  transfer  of  equip- 
ment by  such  businesses  is  not  sufficiently  great  to  impose  the  burden 
of  compliance  with  the  bulk  sales  law  upon  such  transfers. 

With  respect  to  the  proposed  amendments  to  the  clause  reading  "in- 
cluding those  who  manufacture  what  they  sell,"  the  amendment  pro- 
posed by  the  State  Bar  Committee  in  changing  the  word  "including" 
to  "and"  would  have  the  result  of  sweeping  all  manufacturing  busi- 
nesses within  the  coverage  of  the  bulk  sales  law.  In  addition,  under 
the  amendment  recommended  by  the  State  Bar  Committee  to  Section 
16102(2),  svjyra,  they  Avould  have  to  comply  with  the  bulk  sales  law  in 
connection  with  any  transfer  of  equipment,  as  well  as  inventory.  This 
far-reaching  proposal,  embodied  in  this  seemingly  innocent  word 
"and",  would  go  far  beyond  the  coverage  of  either  the  Code  or  Section 
3440.1  and  would  seem  to  have  little  to  recommend  it.  The  sort  of  fraud 
protected  against  by  the  bulk  sales  law  has  always  been  thought  to  be 
particularly  prevalent  in  the  case  of  retail  and  wholesale  merchants. 
There  is  no  evidence  that  the  present  exclusion  of  manufacturers  from 
the  coverage  of  Section  3440.1,  which  has  been  in  effect  for  nearly  60 
years,  has  resulted  in  any  widespread  evasion  of  debts. 

The  California  Bankers  Committee  proposes  to  delete  this  clause  on 
the  ground  that  it  is  going  to  cause  "confusion."  It  is  difficult  to  see 
why  this  should  happen,  since  the  language  of  the  Code  clearly  indi- 
cates that  a  manufacturer  is  included  only  if  his  "principal  business" 
is  that  of  a  retail  or  wholesale  merchant.  As  indicated  above,  it  is  prob- 
able that  this  clause  does  nothing  more  than  re-state  the  California  law. 

SECTION    16103(1) 

This  subsection  provides : 

"The  following  transfers  are  not  subject  to  this  chapter:   (1) 
Those  made  to  give  security  for  the  performance  of  an  obligation;" 

Proposed  Amendment.  The  Credit  Organizations  Committee  pro- 
poses that  this  subsection  be  deleted. 

Recommendation.  It  is  rcconimcndcd  that  tliis  subsection  be  re- 
vised to  read  as  follows :  "  ( 1 )  Those  made  to  give  a  purchase  money 
security  interest  (Section  19107)  ;" 

Discussion.  The  proposal  to  delete  this  subsection  entirely  would 
greatly  change  present  California  law,  since  at  the  present  time  a  pur- 
chase money  security  interest  is  not  subject  to  Section  3440.1.  In  re 
Mercury  Engineering,  Inc.,  68  F.Supp.  376  (S.D.Cal.  1946).  Also,  the 
giving  of  a  trust  receipt,  which  normally  is  a  purchase  money  security 
interest,  is  not  covered  by  Section  3440.1.  The  giving  of  an  inventory 
lien  is  also  not  covered  l)y  Scljon  3440.1.  althougli  a  10-day  recordation 
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of  notice  is  required  without  any  publication.  See  discussion  above 
under  "In  General." 

While  it  is  thus  clear  that  there  must  be  a  continued  exemption  for 
a  purchase  money  security  interest,  unless  a  great  many  established 
ways  of  doing  business  are  to  be  greatly  disrupted,  the  question  of 
whether  other  security  interests  should  be  exempted  is  more  difficult. 
The  comments  to  the  Code  merely  say  that  "in  this  Code  security  in- 
terests of  all  kinds  in  personal  property  are  regulated  by  Article  9, 
Secured  Transactions.  Subsection  (1)  of  this  section  therefore  excludes 
all  transfers  for  security  from  the  operation  of  this  Article."  (Em- 
phasis added.)  This,  of  course,  is  a  complete  non  sequitur.  There  is  no 
reason  in  the  nature  of  things  why  a  transaction  should  not  have  to 
comply  both  with  the  prior  notice  provisions  of  a  bulk  sales  law  and 
the  recordation  provisions  of  a  chattel  mortgage  statute  or  similar 
statute,  as  many  transactions  now  do.  These  laws  serve  completely  dif- 
ferent purposes. 

The  question  is  whether  the  danger  of  fraud  on  creditors  is  as  great 
in  connection  with  the  mortgaging  of  inventory  as  in  connection  with 
its  sale  by  a  merchant.  It  would  seem  that  it  probably  is.  If  a  merchant 
conceives  the  idea  of  turning  his  inventory  into  cash  and  leaving  the 
jurisdiction,  he  can  do  this  by  mortgaging  it  as  well  as  by  selling  it,  ex- 
cept for  the  possibility  that  he  may  not  get  quite  as  much  money  by  that 
procedure.  But  since  any  bulk  sale  would  have  to  be  a  sacrifice  sale 
anyway,  it  is  not  certain  that  the  discrepancy  would  be  too  great.  And 
if  the  statute  leaves  this  loophole  whereby  the  mortgagee  can  get  good 
title,  this  would  probably  be  the  method  chosen. 

SECTION    16103(3) 

This  subsection  provides : 

"The  following  transfers  are  not  subject  to  this  chapter;  .  .  . 
(3)  Transfers  in  settlement  or  realization  of  a  lien  or  other  se- 
curity interest ; ' ' 

Proposed  Amendments.  The  Credit  Organizations  Committee  pro- 
poses that  this  subsection  be  deleted.  The  State  Bar  Committee  proposes 
the  addition  at  the  end  of  this  subjection  of  the  words:  "provided  the 
property  was  subject  to  the  lien  or  subject  to  the  security  interest." 

Recommendation.  It  is  recommended  that  this  subsection  be 
amended  to  read  as  follows:  "(3)  Transfers  of  property  subject  to  a 
lien  or  other  security  interest  in  settlement  or  realization  of  such  lien 
or  other  security  interest,  if  there  was  compliance  with  this  Chapter 
in  connection  with  the  creation  of  such  lien  or  security  interest  or  such 
creation  was  exempt  from  compliance  with  this  Chapter." 

Discussion.  It  seems  clear  that  there  should  not  have  to  be  double 
compliance  with  the  bulk  sales  law,  that  is,  a  compliance  when  the 
security  interest  is  created  and,  again,  when  it  is  foreclosed.  Also,  if 
the  exemption  of  the  creation  of  a  security  interest  is  to  mean  anything, 
then  the  foreclosure  of  the  same  security  interest  must  also  be  exempted. 
Aside  from  these  cases,  however,  it  seems  necessary  to  qualify  this 
subsection  along  with  the  recommended  qualification  of  the  general 
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exemption  of  the  creation  of  security  interests  under  Section  16103(1), 
svpra.  The  two  are  complementary  provisions. 

With  respect  to  the  proposed  limitation  of  the  property  which  may 
be  transferred  in  satisfaction  of  the  lien  to  that  which  was  subject  to 
the  lien  in  the  first  place,  this  was  probably  the  intention  of  the  drafters 
of  the  Code.  However,  a  literal  reading  of  the  lanpnage  of  the  Code 
would  exempt  from  the  bulk  sales  law  a  transfer  of  inventory  in  satis- 
faction of  a  mortgage  on  real  property.  It  seems  desirable  to  modify 
the  language  of  this  subsection  as  suggested  above  to  express  the  inten- 
tion clearly. 

SECTION    16103(6)  and   (7) 

These  subsections  provide : 

"The  following  transfers  are  not  subject  to  this  chapter:  .  .  . 

"  (6)  Transfers  to  a  person  maintaining  a  known  place  of  busi- 
ness in  this  State  who  becomes  bound  to  pay  the  debts  of  the 
transferor  in  full  and  gives  public  notice  of  that  fact,  and  who  is 
solvent  after  becoming  so  bound ; 

"(7)  A  transfer  to  a  new  business  enterprise  organized  to  take 
over  and  continue  the  business,  if  public  notice  of  the  transaction 
is  given  and  the  new  enterprise  assumes  the  debts  of  the  transferor 
and  he  receives  nothing  from  the  transaction  except  an  interest  in 
the  new  enterprise  junior  to  the  claims  of  the  creditors;" 

Proposed  Amendments.  The  Credit  Organizations  Committee  pro- 
poses that  these  two  subsections  be  deleted.  The  California  Bankers 
Committee  ])roposes  that  these  two  subsections  be  amended  by  providing 
that  the  notice  is  to  be  recorded  in  the  office  of  the  county  recorder, 
signed  and  acknowledged  hy  the  transferee. 

Recommendation.  It  is  recommended  that  these  two  subsections 
be  deleted. 

Discussion.  These  subsections  introduce  exemptions  from  the  bulk 
sales  law  which  have  no  present  counterpart  in  Section  3440.1.  It  is  to 
be  noted,  however,  "public  notice"  of  the  transaction  is  required  in 
order  for  these  exemptions  to  be  available.  The  giving  of  such  public 
notice  is,  of  course,  a  much  less  onerous  process  than  compliance  with 
the  bulk  sales  law  as  set  out  in  Sections  16104,  16105  and  16107  of  the 
Code.  Since  a  type  of  "public  notice"  is  all  that  is  required  for  com- 
pliance with  Section  3440.1,  exemptions  such  as  these  would  have  little 
meaning  under  that  Section.  If  the  provisions  of  Sections  16104,  16105 
and  16107  are  amended  as  recommended  in  the  discussion  below  to 
retain  the  public  notice  procedure  of  Section  3440.1,  the  two  exemp- 
tions in  these  subsections  become  substantially  meaningless  and,  in  that 
event,  it  is  recommended  that  subsections  (6)  and  (7)  be  deleted. 

The  California  Bankers  Committee,  which  would  retain  the  indi- 
vidual notice  provisions  of  the  Code,  recommends  that  these  two  sub- 
sections be  clarified.  Such  amendment  is  recommended  in  view  of  the 
opinion  of  the  California  Bankers  Committee  that  the  phrase  "public 
notice"  is  ambiguous  and  lluit  tlie  manner  of  giving  such  notice  should 
be  specified.  It  should  he  noted  that  even  witli  ihe  amendment  suggested 
by  the  California  Bankers  Committee,  these  subsections  still  would  not 
say  when  the  notice  must  be  given  or  what  it  must  contain. 
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If  the  individual  notice  requirements  of  the  Code  are  retained,  it  is 
recommended  that  these  two  subsections  be  amended  to  read  as  follows : 

"(6)  Transfers  to  a  person  maintaining  a  known  place  of 
business  in  this  State  who  becomes  bound  to  pay  the  debts  of  the 
transferor  in  full  and  who  is  solvent  after  becoming  so  bound,  if 
notice  of  the  assumption  of  the  debts  of  the  transferor  by  the 
transferee,  signed  and  acknowledged  by  the  transferee,  is  given 
at  any  time  prior  to  the  transaction  or  within  10  days  thereafter 
by  recording  a  copy  thereof  in  the  Office  of  the  County  Recorder 
of  the  county  or  counties  in  which  the  goods  are  located ; 

*'(7)  A  transfer  to  a  business  enterprise  which  takes  over  and 
continues  the  business  of  the  transferor  and  assumes  the  debts  of 
the  transferor,  if  the  transferor  receives  nothing  from  the  trans- 
action except  an  interest  in  the  continuing  enterprise  junior  to 
the  claims  of  creditors  and  if  notice  of  the  assumption  of  the  debts 
of  the  transferor  by  the  transferee,  signed  and  acknowledged  by 
the  transferee,  is  given  at  any  time  prior  to  the  transaction  or 
within  10  days  thereafter  by  recording  a  copy  thereof  in  the 
Office  of  the  County  Recorder  of  the  county  or  counties  in  which 
the  goods  are  located;" 

It  should  be  noted  that  in  addition  to  specifying  the  time  when  and 
place  where  the  notice  must  be  recorded,  this  draft  changes  subsection 
(7)  to  eliminate  the  requirement  that  the  transferee  must  be  a  "new" 
business  enterprise  ' '  organized  to  take  over  and  continue  the  business. ' ' 
It  would  seem  that  if  this  exemption  is  to  be  granted  at  all,  it  should 
apply  to  a  corporate  reorganization  where  the  transferor  corporation 
receives  nothing  but  an  equity  in  the  continuing  enterprise,  regardless 
of  whether  the  continuing  enterprise  is  a  "new"  corporation  or  an  old 
one.  It  is,  of  course,  theoretically  true  that  where  you  have  a  corporate 
reorganization,  the  continuing  enterprise  might  be  insolvent  because 
of  the  large  debts  of  the  purchasing  corporation,  whereas  the  trans- 
feror corporation  was  solvent.  However,  this  assumes  that  the  stock- 
holders of  the  transferor  are  so  foolish  that  they  are  going  to  sell  the 
assets  of  their  corporation  in  exchange  for  stock  in  an  insolvent  cor- 
poration. Obviously  the  danger  of  this  sort  of  transaction  is  so  minimal 
that  the  trouble  and  expense  involved  in  compliance  with  bulk  sales 
provisions  of  the  Code  should  not  be  imposed  in  this  sort  of  corporate 
reorganization. 

SECTION    16103 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses the  addition  to  this  Section  of  the  two  exemptions  found  in  para- 
graph (d)  of  Section  3440.1  and  in  Section  3440.5  of  the  Civil  Code, 
i.e.,  (a)  an  exemption  of  the  transfer  of  wines  or  brandies  in  the 
wineries,  distilleries,  or  wine  cellars  of  the  makers  or  owners  of 
the  wines  or  brandies,  or  other  persons  having  possession,  care,  or  con- 
trol of  the  wines  or  brandies,  if  the  transfer  is  recorded  and  (b)  the 
exemption  of  the  transfer  of  goods  in  a  warehouse  when  a  warehouse 
receipt  has  been  issued  therefor. 
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Recommendation.  It  is  recommended  that  a  new  subsection  (9) 
be  added  to  Section  16103,  to  read  as  follows:  "(9)  The  transfer  of 
goods  in  a  Avarehouse  where  a  warehouse  receipt  has  been  issued  there- 
for by  a  warehouseman  (Section  17102),  and  a  copy  of  such  receipt  is 
kept  at  the  principal  place  of  business  of  the  warehouseman  and  at  the 
warehouse  in  which  said  goods  are  stored." 

It  is  al.so  recommended  that  the  amendment  relating  to  wines  and 
brandies  be  rejected. 

Discussion.  The  exemption  of  the  transfer  of  goods  in  a  warehouse 
was  held  in  Heffron  v.  Bank  of  America,  11.3  F.  2nd  2.39  (9th  Cir. 
1940),  to  exist  even  prior  to  the  enactment  of  Section  3440.5  of  the 
Civil  Code,  in  view  of  the  enactment  of  Section  3440.1.  However,  since 
the  Uniform  Warehouse  Receipts  Act  will  be  repealed  by  the  Code  as 
well  as  Section  3440.1,  in  order  for  this  exemption  to  exist  under  the 
Code  it  will  be  necessary  to  mention  it  specifically  in  Section  16103. 

The  principal  reason  for  the  enactment  of  Section  3440.5  of  the  Civil 
Code  was  to  facilitate  the  employment  of  field  warehousing  as  a  secu- 
rity device  without  the  necessity  for  compliance  with  the  bulk  sales 
law.  This  reason  for  exemption  is,  of  course,  wholly  lacking  under 
the  Code,  since  all  security  transfers  are  exempted  from  the  bulk  sales 
provisions.  However,  under  the  recommended  amendment  to  Section 
16103(1),  sujyra,  this  will  no  longer  be  true.  Therefore,  there  will  be 
the  same  reason  for  an  exemption  for  the  transfer  of  goods  in  a  ware- 
house as  under  Section  3440.1.  It  is  somewliat  difficult  to  see  why  field 
warehousing  should  be  exempt  from  the  requirements  of  the  bulk  sales 
law  when  other  security  transactions  in  inventory  are  not ;  but  we  have 
recommended  the  amendment  solely  in  deference  to  what  has  been  the 
California  policy  in  this  regard. 

With  respect  to  the  suggested  exemption  presently  contained  in  sub- 
section (d)  of  Section  3440.1,  i.e.,  that  relating  to  wines  and  brandies, 
it  would  appear  that  there  is  no  need  for  such  exemption  so  far  as 
transfers  by  the  wineries  themselves  are  concerned,  since  they  are  manu- 
facturers who  are  not  covered  either  by  Section  3440.1  or  by  the  Code. 

With  regard  to  transfers  of  wine  or  brandy  inventory  by  retail  or 
wholesale  merchants  of  those  products,  if  they  are  intended  to  be  in- 
cluded in  the  language  "other  persons  having  po.ssession,  care  or  control 
of  the  wines  or  brandies",  there  seems  to  be  no  reason  whatever  to 
exempt  such  merchants  from  the  bulk  sales  law  and  not  exempt,  for 
example,  wiiiskey  men-hants.  This  exemption  was  never  intended  to 
have  any  application  to  the  bulk  sales  law.  It  was  added  to  Section  3440 
of  the  Civil  Code  in  1895  (Cal.  Stats.  1895,  ch.  42)  at  the  time  when 
that  section  dealt  only  with  change  of  possession  and  had  no  bulk  sales 
law  in  it.  When  the  bulk  sales  law  was  added  to  Section  3440  in  1903 
(Cal.  Stats.  1903,  ch.  100),  it  foUoired  this  exemption,  and  it  was  clear 
from  the  language  that  this  exemption  had  no  application  to  the  bulk 
sales  portion  of  the  statute.  This  situation  continued  until  1951,  when 
the  change  of  possession  provisions  and  the  bulk  sales  provisions  of  Sec- 
tion 3440  were  separated  into  two  sections — 3440  and  3440.1  (Cal. 
Stats.  1951,  ch.  1687).  At  that  time,  someone  simply  copied  all  of  the 
exemptions  found  in  Section  3440  into  both  new  sections,  without  any 
apparent  consideration  of  whether  they  apjilied  to  one  aspect  of  the 
statute  or  the  other. 
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SECTION    16104 

This  Section  provides : 

''  (1)  Except  as  provided  with  respect  to  auction  sales  (Section 
16108),  a  bulk  transfer  subject  to  this  chapter  is  ineffective  against 
any  creditor  of  the  transferor  unless : 

"  (a)  The  transferee  requires  the  transferor  to  furnish  a  list  of 
his  existing  creditors  prepared  as  stated  in  this  Section ;  and 

"(b)  The  parties  prepare  a  schedule  of  the  property  transferred 
sufficient  to  identify  it ;  and 

"(c)  The  transferee  preserves  the  list  and  schedule  for  six 
months  next  following  the  transfer  and  permits  inspection  of  either 
or  both  and  copying  therefrom  at  all  reasonable  hours  by  any  cred- 
itor of  the  transferor,  or  files  the  list  and  schedule  in  .  .  . 

"(2)  The  list  of  creditors  must  be  signed  and  sworn  to  or 
affirmed  by  the  transferor  or  his  agent.  It  must  contain  the  names 
and  business  addresses  of  all  creditors  of  the  transferor,  with  the 
amounts  when  known,  and  also  the  names  of  all  persons  who  are 
known  to  the  transferor  to  assert  claims  against  him  even  though 
such  claims  are  disputed. 

"(3)  Responsibility  for  the  completeness  and  accuracy  of  the 
list  of  creditors  rests  on  the  transferor,  and  the  transfer  is  not  ren- 
dered ineffective  by  errors  or  omissions  therein  unless  the  transferee 
is  shown  to  have  had  knowledge. ' ' 

Proposed  Amendments.  The  California  Bankers  Committee  recom- 
mends that  the  last  clause  of  subsection  (1)  (c),  relating  to  the  filing  of 
the  list  and  schedule,  be  deleted.  It  is  noted  that  in  the  Preprint  Bill 
the  office  in  which  such  filing  is  to  be  made  has  been  left  blank,  and  if 
this  portion  of  this  section  is  retained,  the  name  of  the  proper  office  will 
have  to  be  inserted. 

The  State  Bar  Committee  recommends  that  this  Section  be  deleted  in 
its  entirety  on  the  ground  that  substantially  the  present  procedure  of 
recordation  and  publication  of  the  notice — as  set  out  in  Section  3440.1 — 
should  be  retained,  and  that  there  should  be  no  requirement  for  any 
list  of  creditors  or  schedule  of  property. 

Recommendation.     It  is  recommended  that  this  section  be  deleted. 

Discussion.  There  is  no  doubt  that  the  requirements  of  the  Code 
for  compliance  with  the  bulk  sales  law  in  Sections  16104,  16105,  16107 
and  16108  are  substantially  more  onerous  than  the  present  requirements 
of  Section  3440.1  and  will  result  in  substantially  greater  trouble  and 
expense  for  persons  attempting  to  comply  with  the  law.  The  question 
which  should  be  answered  is  whether  this  greater  difficulty  and  expense 
to  such  persons  is  offset  by  the  greater  degree  of  protection  afforded 
creditors  of  the  businesses  subject  to  these  requirements.  As  noted 
earlier,  there  does  not  exist  any  factual  data  upon  which  any  clear 
answer  to  this  question  can  be  formulated.  It  is  our  belief,  however,  that 
the  degree  of  protection  afforded  by  the  Code  procedure  is  not  suffi- 
ciently greater  than  that  afforded  by  the  procedure  under  Section  3440.1 
to  justify  the  greater  inconvenience  and  expense. 
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SECTION    16105 

This  Section  provides:  "In  addition  to  the  requirements  of  the 
preceding  section,  any  bulk  transfer  subject  to  this  chapter  except 
one  made  by  auction  sale  (Section  16108)  is  ineffective  against 
any  creditor  of  the  transferor  unless  at  least  10  days  before  he 
takes  possession  of  the  goods  or  pays  for  them,  Avhichever  happens 
first,  the  transferee  gives  notice  of  the  transfer  in  the  manner  and 
to  the  persons  hereafter  provided  (.Section  16107)." 

Proposed  Amendments.  The  State  Bar  Committee  proposes  to  re- 
vise this  section  to  incorporate  all  of  the  requirements  of  Section  3140.1 
regarding  the  recordation  and  publication  of  the  notice,  so  that  it  is 
substantially  a  quotation  from  Section  3440.1.  Most  of  these  changes 
are  discussed  below  under  Section  16107,  since  they  are  really  amend- 
ments to  subsection  (3)  of  that  section.  However,  this  substitution  of 
the  language  of  Section  3440.1  proposed  by  the  State  Bar  Committee 
would  involve  substituting  the  phrase  "conclusively  presumed  fraudu- 
lent and  void"  for  the  word  "ineffective"  in  this  section. 

Recommendatioii.  It  is  recommended  that  this  section  be  revised, 
in  view  of  the  deletion  of  Section  16104  and  the  changes  recommended 
in  Section  16107,  to  read  as  follows : 

"Any  bulk  transfer  subject  to  this  chapter  except  one  made  by 
auction  sale  (Section  16108)  is  ineffective  against  any  creditor  of 
the  transferor  unless  the  transferee  gives  notice  of  the  transfer  in 
the  manner  and  within  the  time  hereafter  provided  (Section 
16107)." 

Discussion.  This  section  provides  that  any  bulk  transfer  is  "in- 
effective" against  any  creditor  of  the  transferor  unless  at  least  10  days 
before  the  transfer  or  the  payment  for  the  goods,  whichever  occurs  first, 
the  transferee  gives  notice  as  provided  in  Section  16107.  Since  this 
section  merely  refers  to  other  sections  for  the  substantive  requirements, 
in  itself  it  makes  no  change  in  California  law  unless  such  a  change  is 
effected  by  the  use  of  the  word  "ineffective"  instead  of  the  phrase 
"conelu-sively  presumed  fraudulent  and  void"  in  Section  3440.1.  It  is 
believed  that  this  does  not  make  any  change  in  the  California  law,  since 
a  transfer  in  violation  of  the  bulk  sales  law  is  not  actually  "void",  but 
only  voidable.  For  example,  if  a  creditor  of  the  transferee  levies  upon 
the  goods  before  any  creditor  of  the  transferor  takes  action  to  avoid 
the  transfer,  the  creditor  of  the  transferee  prevails.  Schwartz  v.  A.  J. 
Armstrong  Co.,  Inc.  179  F.2d  766  (2nd  Cir.  1950)  ;  In  re  Mullen,  101 
F.413  (D.  Mass.  1900).  Therefore,  it  would  seem  that  the  use  of  the 
word  "ineffective"  is  a  more  accurate  description  of  the  legal  result  of 
a  violation  of  the  bulk  sales  law. 

SECTION   6-106 

This  optional  section  of  the  T'liiforni  Commercial  Code  has  been 
omitted  in  the  Senate  Preprint  Bill.  Its  omission  is  recommended  by 
the  California  Bankers  Committee,  and  the  State  Bar  Committee  makes 
the  assumption  that  it  will  be  omitted  from  tlie  bill  enai-ted.  Therefore, 
this  optional  section  is  not  discussed. 


THE  UNIFORM   COMMERCIAL   CODE  511 

SECTION    16107(1)  and   (2) 

These  subsections  provide: 

"(1)   The  notice  to  creditors  (Section  16105)  shall  state: 

"(a)   That  a  bulk  transfer  is  about  to  be  made;  and 

"(b)  The  names  and  business  addresses  of  the  transferor  and 
transferee,  and  all  other  business  names  and  addresses  used  by  the 
transferor  within  three  years  last  past  so  far  as  known  to  the 
transferee;  and 

"(c)  Whether  of  not  all  the  debts  of  the  transferor  are  to  be 
paid  in  full  as  they  fall  due  as  a  result  of  the  transaction,  and  if 
so,  the  address  to  which  creditors  should  send  their  bills. 

"  (2)  If  the  debts  of  the  transferor  are  not  to  be  paid  in  full  as 
they  fall  due  or  if  the  transferee  is  in  doubt  on  that  point  then  the 
notice  shall  state  further  : 

"(a)  The  location  and  general  description  of  the  property  to 
be  transferred  and  the  estimated  total  of  the  transferor 's  debts ; 

"(b)  The  address  where  the  schedule  of  property  and  list  of 
creditors  (Section  16104)  may  be  inspected; 

"(c)  Whether  the  transfer  is  to  pay  existing  debts  and  if  so  the 
amount  of  such  debts  and  to  whom  owing; 

"(d)  Whether  the  transfer  is  for  new  consideration  and  if  so 
the  amount  of  such  consideration  and  the  time  and  place  of  pay- 
ment." 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  each  propose  to  re-write  these  subsections 
completely,  although  their  revisions  are  entirely  different.  The  State 
Bar  Committee  revision  is  designed  to  take  account  of  their  recom- 
mendation that  the  individual  mailed  notice  to  creditors  be  eliminated, 
together  with  the  schedule  of  property  and  list  of  creditors.  Going 
beyond  this,  however,  the  State  Bar  Committee  revision  re-writes  these 
subsections  substantially  in  the  language  of  Section  3440.1,  thus  elimi- 
nating much  of  the  information  required  in  the  notice  by  the  Code. 
Section  3440.1  requires  the  notice  to  state  only  (1)  the  name  and 
address  of  the  transferor,  (2)  the  name  and  address  of  the  transferee, 
(3)  a  general  statement  of  the  character  of  the  property  to  be  trans- 
ferred, and  (4)  the  date  and  place  where  the  purchase  price  or  con- 
sideration is  to  be  paid. 

Recommendation.  It  is  recommended  that  these  two  subsections 
be  combined  into  one  subsection  to  read  as  follows : 

"(1)   The  notice  to  creditors  (Section  16105)  shall  state: 
"  (a)   That  a  bulk  transfer  is  about  to  be  made;  and 
"(b)   The  names  and  business  addresses  of  the  transferor  and 
transferee,  and  all  other  business  names  and  addresses  used  by 
the  transferor  within  three  years  last  past  so  far  as  known  to  the 
transferee;  and 

"(c)  The  location  and  general  description  of  the  property  to  be 
transferred;  and 

"(d)  The  nature  and  amount  of  the  consideration  to  be  re- 
ceived; and 
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"(e)  The  time  and  place  when,  or  within  thirty  days  after 
which,  the  property  is  to  be  transferred  and  the  consideration 
given;  and 

"  (f)  If  the  consideration  is  to  be  applied  to  the  payment  of  the 
debts  of  the  transferor  by  the  transferee  or  an  escrow  agent, 
the  address  to  which  creditors  should  send  their  claims  and  the 
date  by  which  claims  must  be  received  in  order  to  be  paid  out  of 
the  consideration,  before  the  surplus  is  turned  over  to  the  trans- 
feror." 

Discussion.  The  California  Bankers  Committee  suggests  that  the 
test  set  out  in  subsection  (l)(c)  and  in  subsection  (2)  as  to  whether 
the  debts  of  the  transferor  ' '  are  to  be  paid  in  full  as  they  fall  due  as  a 
result  of  the  transaction"  is  ambiguous.  Therefore,  this  Committee  has 
re-written  subsection  (l)(c)  and  subsection  (2)  so  as  to  set  up  three 
separate  categories,  i.e.,  when  the  consideration  is  to  be  applied  to  the 
payment  of  the  transferor's  debts,  w^hen  the  transferor  intends  to  pay 
his  debts  in  full  as  they  fall  due,  and  when  the  transferee  intends  to 
pay  the  debts  of  the  transferor  in  full  as  they  fall  due. 

In  addition  to  this,  the  California  Bankers  Committee's  revision  of 
these  subsections  eliminates  much  of  the  information  required  under 
subsection  (2)  without  explanation  of  the  reason  for  such  deletion. 

It  would  appear  that  the  criticism  that  the  language  in  subsection 
(l)(e)  is  ambiguous  is  justified.  It  is  uncertain  whether  the  drafters 
of  the  Code  intended  by  this  language  to  refer  to  the  payment  of  the 
debts  of  the  transferor  out  of  the  consideration  received  in  the  trans- 
action, or  simply  by  the  transferor  out  of  other  funds  subsequent  to  the 
transaction.  If  the  latter,  it  is  difficult  to  see  what  this  intention  on  the 
part  of  the  transferor  has  to  do  with  the  contents  of  the  notice  to  be 
given  under  the  bulk  sales  law.  It  may  be  presumed  that  most  persons 
intend  to  pay  their  debts  as  they  fall  due  or,  at  least,  will  assert  that 
they  have  this  intention.  The  purpose  of  the  bulk  sales  law  is  to  give 
protection  to  creditors  who  are  afraid  that  this  asserted  intention  either 
does  not  exist  or  will  not  be  carried  out. 

It  seems  desirable  to  include  in  the  notice  a  statement  as  to  whether 
the  consideration  received  in  the  transfer  is  to  be  applied  to  the  trans- 
feror's debts  by  the  transferee,  or  by  an  escrow  agent,  and,  if  so,  where 
the  creditors  should  send  their  claims  and  the  deadline  for  filing  claims. 
Many  bulk  sales  transactions  in  this  State  are  carried  out  on  this  basis 
at  the  present  time,  but  this  procedure  is  wholly  unrecognized  in  Sec- 
tion 3440.1. 

In  addition,  if  the  recommendation  made  above  that  the  individual 
mailed  notice  to  creditors  should  be  eliminated  is  accepted,  the  last 
clause  of  subsection  (2)  (a)  and  subsection  (2)  (b)  must  be  deleted  from 
this  Section. 

Also,  as  recommended  by  the  State  Bar  Committee,  these  subsections 
should  be  drafted  in  such  a  way  as  to  obviate  the  problem  involved  in 
Butnh  V.  United  States,  276  F.2d  729  (9th  Cir.  1960),  by  providing  that 
the  notice  shall  describe  the  nature  of  the  consideration  to  be  received 
and  by  permitting  the  transaction  to  be  consummated  on  the  date  speci- 
fied in  the  notice  or  within  thirtv  davs  thereafter. 
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SECTION    16107(3) 

This  subsection  provides : 

"  (3)  The  notice  in  any  case  shall  be  delivered  personally  or  sent 
by  registered  mail  to  all  the  persons  shown  on  the  list  of  creditors 
furnished  by  the  transferor  (Section  16104)  and  to  all  other  per- 
sons who  are  known  to  the  transferee  to  hold  or  assert  claims 
against  the  transferor. ' ' 

Proposed  Amendments.  The  California  Bankers  Committee  pro- 
poses to  retain  the  mailed  notice,  but  to  add  to  this  subsection  a  require- 
ment of  recordation  and  to  permit  mailing  by  certified  mail.  The  State 
Bar  Committee  proposes  to  substitute  the  present  procedure  of  Section 
3440.1  for  that  of  this  subsection  (see  Section  16105,  supra.). 

Recommendation.  It  is  recommended  that  this  subsection  be  re- 
vised to  read  as  follows  (and  renumbered  to  conform  to  the  combina- 
tion of  former  subsections  (1)  and  (2)  : 

"(2)   The  notice  shall  be 

"(a)  recorded  in  the  Office  of  the  County  Recorder  in  the 
county  or  counties  in  which  the  property  to  be  transferred  is  lo- 
cated at  least  10  days  before  the  transferee  takes  possession  of  the 
property  or  pays  the  consideration,  whichever  happens  first;  and 

"(b)  published  at  least  once  in  a  newspaper  of  general  circula- 
tion published  in  the  judicial  district  in  which  the  property  is 
located,  if  there  is  one,  and  if  there  is  none,  then  in  a  newspaper 
of  general  circulation  in  the  county  embracing  such  judicial  dis- 
trict, at  least  five  days  before  the  transferee  takes  possession  of  the 
property  or  pays  the  consideration,  whichever  happens  first." 

Discussion.  As  discussed  under  Section  16104,  supra,  there  does 
not  appear  to  be  sufficient  reason  to  justify  California  in  abandoning 
its  procedure  which  has  apparently  been  reasonably  satisfactory  in  the 
past,  in  favor  of  adopting  the  much  more  onerous  procedure  of  the  New 
York  statute  and  other  similar  statutes,  merely  to  be  "uniform"  with 
such  other  states.  It  might  with  equal  plausibility  be  suggested  that  if 
New  York  and  such  other  states  want  to  be  uniform,  they  can  adopt  the 
California  procedure. 

SECTION   16108 

This  Section  provides: 

"  (1)  A  bulk  transfer  is  subject  to  this  chapter  even  though  it 
is  by  sale  at  auction,  but  only  in  the  manner  and  with  the  results 
stated  in  this  section. 

"(a)  The  transferor  shall  furnish  a  list  of  his  creditors  and 
assist  in  the  preparation  of  a  schedule  of  the  property  to  be  sold, 
both  prepared  as  before  stated   (Section  16104). 

"(3)  The  person  or  persons  other  than  the  transferor  who 
direct,  control  or  are  responsible  for  the  auction  are  collectively 
called  the  '  auctioneer. '  The  auctioneer  shall : 

"(a)  Receive  and  retain  the  list  of  creditors  and  prepare  and 
retain  the  schedule  of  property  for  the  period  stated  in  this 
chapter    (Section  16104)  ; 
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"(b)  Give  notice  of  the  auction  personally  or  by  registered 
mail  at  least  10  days  before  it  occurs  to  all  persons  shown  on  the 
list  of  creditors  and  to  all  other  persons  who  are  known  to  him 
to  hold  or  assert  claims  against  the  transferor. 

"(4)  Failure  of  the  auctioneer  to  perform  any  of  these  duties 
does  not  affect  the  validity  of  the  sale  or  title  of  the  purchasers, 
but  if  the  auctioneer  knows  that  the  auction  constitutes  a  bulk 
transfer  such  failure  renders  the, auctioneer  liabie  to  the  creditors 
of  the  transferor  as  a  class  for  the  sums  owing  to  them  from  the 
transferor  up  to  but  not  exceeding  the  net  proceeds  of  the  auction. 
If  the  auctioneer  consists  of  several  persons  their  liability  is  joint 
and  several." 

Proposed  Amendments.  The  California  Bankers  Committee  recom- 
mends the  retention  of  the  procedure  under  this  Section,  with  the  excep- 
tion that  it  recommends  permitting  the  use  of  certified  as  well  as 
registered  mail  and  the  addition  of  a  provision  for  recordation  of  the 
notice.  The  State  Bar  Committee  recommends  the  revision  of  this 
Section  to  substantially  set  forth  the  present  provisions  of  Section 
3440.1. 

Recommendation.  It  is  recommended,  in  accordance  with  the  rec- 
ommended provisions  of  Sections  16105  and  16107,  supra,  that  sub- 
sections(  1)  and  (4)  (renumbered  3)  of  this  Section  be  retained  with- 
out change;  that  subsection  (2)  be  deleted,  and  that  subsection  (3) 
(renumbered  2)  be  revised  to  read  as  follows: 

"(2)  The  person  or  persons  other  than  the  transferor  who 
direct,  control  or  are  responsible  for  the  auction  are  collectively 
called  the  'auctioneer.'  The  auctioneer  shall  be  responsible  for 
giving  the  notice  of  the  transfer  (Sections  16105  and  16107).  In 
the  case  of  a  sale  by  auction,  in  addition  to  the  applicable  matters 
specified  in  Section  16107,  the  notice  shall  state  that  the  sale  is 
to  be  by  auction,  the  name  of  the  auctioneer,  and  the  time  and 
place  of  the  auction." 

Discussion.  The  provisions  of  this  section  are  in  accord  with  Sec- 
tion 3440.1  in  imposing  personal  liability  upon  an  auctioneer  partici- 
pating in  a  bulk  transfer  for  noncompliance  with  the  bulk  sales  law. 
The  procedure  under  this  section,  however,  must  be  revised  to  conform 
to  that  under  Sections  16105  and  16107,  if  the  recommended  changes 
in  those  sections  are  made. 

SECTION    16109 

This  Section  provides:  "  (1)  The  creditors  of  the  transferor  men- 
tioned in  this  chapter  are  those  holding  claims  based  on  trans- 
actions or  events  occurring  before  the  bulk  transfer,  but  creditors 
who  become  such  after  notice  to  creditors  is  given  (Sections  16105 
and  16107)  are  not  entitled  to  notice." 

Proposed  Amendment.  Tlie  State  Bar  Committee  proposes  to  de- 
lete the  last  clause  of  tliis  section  as  being  inapplicable  if  the  recom- 
mendation tliat  the  mailed  notice  be  eliminated  is  accepted. 
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Recommendation.  It  is  recommended  that  this  amendment  be  ac- 
cepted and  that  this  Section  be  revised  to  read  as  follows: 

"(1)  The  creditors  of  the  transferor  mentioned  in  this  chapter 
are  those  holding  claims  based  on  transactions  or  events  occurring 
before  the  bulk  transfer." 

Discussion.  This  section  is  in  accord  with  present  California  law 
in  stating  that  only  "existing  creditors"  of  the  transferor  can  take 
advantage  of  a  lack  of  compliance  with  the  bulk  sales  law.  Section 
3440.1;  Gintel  v.  Green,  165  C.A.  2d  723,  332  P.2d  298  (1958).  How- 
ever, the  last  clause  is  inapplicable  if  the  recommended  changes  in 
Sections  16105,  16107  and  16108  are  made. 

SECTION    16111 

This  Section  provides : 

"No  action  under  this  chapter  shall  be  brought  nor  levy  made 
more  than  six  months  after  the  date  on  which  the  transferee  took 
possession  of  the  goods  unless  the  transfer  has  been  concealed.  If 
the  transfer  has  been  concealed,  actions  may  be  brought  or  levies 
made  within  six  months  after  its  discovery." 

Proposed  Amendments.  The  Credit  Organizations  Committee  pro- 
poses that  this  section  be  deleted.  The  California  Bankers  Committee 
does  not  recommend  any  specific  change  in  this  section,  but  suggests 
that  consideration  be  given  to  the  advisability  of  spelling  out  what  is 
meant  by  the  term  "levy."  They  note  that  the  comment  suggests  that 
the  word  "levy"  includes  attachment,  garnishment,  trustee  process, 
receivership,  or  whatever  proceeding  is  used  under  local  practice  to 
apply  a  debtor's  property  to  payment  of  his  debts,  in  addition  to  levy 
of  execution. 

Recommendation.  It  is  recommended  that  the  words  "six  months" 
be  changed  to  "one  year"  each  place  they  occur,  and  that  the  section 
be  amended  to  read  as  follows :  "  No  action  under  this  chapter  shall 
be  brought  nor  levy  made  more  than  one  year  after  the  date  on  which 
the  transferee  took  possession  of  the  goods  unless  the  transfer  has  been 
concealed.  If  the  transfer  has  been  concealed,  an  action  may  be  brought 
or  levy  made  within  one  year  after  its  discovery  by  the  creditor  bring- 
ing such  action  or  making  such  levy  or  after  it  should  have  been  dis- 
covered by  such  creditor  in  the  exercise  of  reasonable  diligence,  which- 
ever first  occurs. ' ' 

Discussion :  The  statute  of  limitations  presently  applicable  to  an  ac- 
tion under  the  bulk  sales  law  is  the  three-year  statute  of  CCP  §  338(4), 
Hepner  v.  Hepner,  32  C.A.2d  582,  90  P.2d  321  (1939),  and  the 
cause  of  action  is  not  deemed  to  have  accrued  until  the  discovery  of 
the  fraud  (the  transfer)  by  the  plaintiff.  However,  despite  the  literal 
language  of  Section  338(4),  this  means  that  the  cause  of  action  accrues 
when  the  plaintiff  discovers  the  fraud  or  when  he  should  have  discov- 
ered it  in  the  exercise  of  reasonable  diligence.  See  numerous  cases 
cited  in  1  Witkin,  California  Procedure   (1954)    §  143. 
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This  section  would  change  the  period  of  limitations  from  three  years 
to  six  months,  but  it  is  doubtful  if  the  other  aspect  of  the  rule  would 
be  affected  substantially.  A  creditor  usually  has  the  means  of  acquir- 
ing knowledge  of  a  bulk  transfer  of  iuventory  by  his  debtor  by  the 
exercise  of  reasonable  diligence,  unless  the  transfer  is  concealed. 

The  proposal  of  the  Credit  Organizations  Committee  to  delete  this 
section  would  leave  the  three-year  statute  in  effect.  This  is,  of  course, 
a  matter  of  individual  judgment.  It  seems  to  us  that  a  three-j-ear  period 
of  limitations  for  what  may  be  a  purely  technical  and  unintentional 
violation  of  the  law  by  the  transferee  is  too  long.  On  the  other  hand, 
a  six-month  period  is  so  short  that  it  may  not  give  a  creditor  a  reason- 
able opportunity  to  take  action  concerning  the  transfer.  Hence,  we 
recommend  a  period  of  one  year. 

With  respect  to  the  proposal  to  clarify  the  meaning  of  the  word 
"levy"  in  this  section,  it  is  our  opinion  that  it  is  sufficiently  clear  not 
to  require  any  elaboration.  It  might,  perhaps,  be  better  to  refer  to 
the  "acquisition  of  a  lien  by  legal  or  equitable  proceedings",  which 
is  the  general  language  used,  for  example,  in  the  Bankruptcy  Act  to 
describe  any  type  of  creditor  process.  (See  §  §  60(a)(2)  and  70  (c) 
of  that  Act.)  However,  it  would  not  seem  that  the  advantage  to  be 
gained,  if  any,  by  this  type  of  revision  of  the  language  of  the  Code 
is  sufficient  to  justify  the  amendment. 

CHAPTER  7 

SECTION    17104 

This  Section  provides: 

"(1)  A  warehouse  receipt,  bill  of  lading  or  other  document  of 
title  is  negotiable 

"(a)  if  by  its  terms  the  goods  are  to  be  delivered  to  bearer 
or  to  the  order  of  a  named  person ;  or 

"(b)  where  recognized  in  overseas  trade,  if  it  runs  to  a  named 
person  or  assigns. 

"(2)  Any  other  document  is  non-negotiable.  A  bill  of  lading 
in  which  it  is  stated  that  the  goods  are  consigned  to  a  named 
person  is  not  made  negotiable  by  a  provision  that  the  goods  are 
to  be  delivered  only  against  a  written  order  signed  by  the  same 
or  another  named  person," 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  amend  this  Section  to  retain  the 
requirements  of  CC  §§  1858b,  1858.16  and  2126g  regarding  the  ear- 
marking of  non-negotiable  documents  of  title. 

Recommendation.  It  is  recommended  that  a  new  snbsection  (3)  be 
add(Hl  to  this  Section  to  read  as  follows: 

"(3)  A  non-negotiable  warehonse  receipt  and  a  non-negotiable 
bill  of  lading  must  be  consjjicnously  (Section  11201)  marked  'non- 
negotiable.'  In  case  ol"  the  bailee's  failnre  to  do  so,  a  holder  of  the 
document  who  purchased  it  for  value  supposing  it  to  be  negotiable 
may,  at  his  option,  treat  such  document  as  imposing  upon  the 
bailee  the  same  liabilities  he  would  have  incurred  had  the  docu- 
ment been  negotiable." 
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Discussion.  The  abandonment  by  this  section  of  the  present  re- 
quirements of  the  Uniform  Warehouse  Receipts  Act  and  the  Uniform 
Bills  of  Lading  Act  that  a  non-negotiable  document  be  earmarked 
clearly  changes  California  law  as  well  as  that  of  all  other  states.  No 
reason  is  given  for  this  abandonment  by  the  draftsmen  of  the  Code  and 
studies  of  the  Code  merely  note  it  without  suggesting  any  reason  for  it. 
Braucher,  Documents  of  Title  under  the  Uniform  Commercial  Code 
(ALI  1958)  18;  3  N.  Y.  Law  Rev.  Comm.,  Study  of  the  Uniform  Com- 
mercial Code  (1955)  1783. 

It  is  difficult  to  imagine  why  it  was  felt  necessary  to  abandon  the 
universal  and,  in  our  opinion,  salutary,  requirement  for  the  earmarking 
of  non-negotiable  documents  of  title  for  the  convenience  of  persons 
dealing  with  them.  The  only  reason  which  we  can  think  of  is  that  it 
might  have  been  considered  unwise  to  impose  this  requirement  upon 
the  miscellaneous  documents  which  are  brought  under  Chapter  7  but 
which  are  not  covered  by  the  Warehouse  Receipts  Act  and  the  Bill  of 
Lading  Act,  and  with  respect  to  which  the  custom  of  earmarking  non- 
negotiable  documents  may  not  be  as  widespread.  Therefore,  we  have 
suggested  that  this  requirement  be  retained  only  with  respect  to  ware- 
house receipts  and  bills  of  lading.  The  second  sentence  of  the  suggested 
amendment  is  taken  substantially  from  the  Uniform  Warehouse  Re- 
ceipts Act  (CC  §  1858.16).  The  term  "bailee"  used  in  the  proposed 
amendment  is  defined  in  Section  17102(1)  (a)  to  include  both  a  ware- 
houseman and  a  carrier. 

SECTION    17204(4) 

This  Section  deals  with  the  warehouseman's  duty  of  care  and  lia- 
bility for  loss  of  the  goods,  and  with  contractual  limitations  thereon. 
Subsection  (4)  provides: 

"(4)   This  section  does  not  impair  or  repeal  ..." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  to  de- 
lete this  subsection  (4).  The  California  Bankers  Committee  proposes 
that  the  sections  which  are  not  to  be  repealed,  and  which  are  left  blank 
in  the  Preprint  Bill,  should  be  specified ;  but  they  do  not  suggest  what 
they  are. 

Recommendation.  It  is  recommended  that  this  subsection  be 
amended  to  read : 

"(4)  This  Section  does  not  impair  or  repeal  Section  1630  of 
the  Civil  Code  not  any  of  the  provisions  of  the  Public  Utilities 
Code  or  the  Agricultural  Code  or  any  lawful  regulations  issued 
thereunder. ' ' 

Discussion.  This  Section  and  Section  11102  impose  upon  a  ware- 
houseman the  duty  of  ordinary  care,  which  cannot  be  disclaimed.  This 
is  in  accord  with  the  provisions  of  the  Uniform  Warehouse  Receipts 
Act.  CC  §§  1858.12,  1858.30.  However,  subsection  (2)  of  this  Section 
provides  in  accordance  with  the  California  interpretation  of  the  Ware- 
house Receipts  Act  that  a  warehouseman  by  a  provision  in  the  contract 
may  limit  his  liability  to  an  agreed  valuation  unless  a  higher  rate  is 
paid.  George  v.  BeUns  Van  <&  Storage  Co.,  33  C.  2d  834,  205  P.  2d  1037 
(1949). 
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A  note  to  the  Official  Text  of  the  Code  suggests  that  in  subsection 
(4)  there  should  be  inserted  a  reference  "to  any  statute  which  imposes 
a  higher  responsibility  upon  the  warehouseman  or  invalidates  contrac- 
tual limitations  which  would  be  permissible  under  this"  section.  The 
only  such  statute  of  which  we  are  aware  is  Section  1630  of  the  Civil 
Code  enacted  in  1957,  which  requires  that  a  limitation  of  liability  must 
be  conspicuously  printed  on  a  contract  of  bailment  "for  the  parking  or 
storage  of  a  motor  vehicle."  There  may  perhaps  be  others  which  we 
have  not  found.  In  addition,  we  consider  that  it  would  be  wise  to  insert 
a  general  reference  to  the  regulatory  provisions  of  the  Public  Utilities 
Code  and  the  Agricultural  Code  covering  warehouses  and  agricultural 
warehouses,  since  this  Section  is  clearly  not  intended  to  super.sede  any 
present  or  future  regulation  of  the  business  of  warehousing  under 
those  laws. 

SECTION    17209(1)  and   (2) 

These  subsections  provide : 

"  (1)  A  warehouseman  has  a  lien  against  the  bailor  on  the  goods 
covered  by  a  warehouse  receipt  or  on  the  proceeds  thereof  in  his 
possession  for  charges  for  storage  or  transportation  (including 
demurrage  and  terminal  charges),  insurance,  labor,  or  charges 
present  or  future  in  relation  to  the  goods,  and  for  expenses  neces- 
sary for  preservation  of  the  goods  or  reasonably  incurred  in  their 
sale  pursuant  to  law.  If  the  person  on  whose  account  the  goods 
are  held  is  liable  for  like  charges  or  expenses  in  relation  to  other 
goods  whenever  deposited  and  it  is  stated  in  the  receipt  that 
a  lien  is  claimed  for  charges  and  expenses  in  relation  to  other 
goods,  the  warehouseman  also  has  a  lien  against  him  for  such 
charges  and  expenses  whether  or  not  the  other  goods  have  been 
delivered  by  the  warehouseman.  But  against  a  person  to  whom 
a  negotiable  warehouse  receipt  is  duly  negotiated  a  warehouse- 
man's lien  is  limited  to  charges  in  an  amount  or  at  a  rate  speci- 
fied on  the  receipt  or  if  no  charges  are  so  specified  then  to  a 
reasonable  charge  for  storage  of  the  goods  covered  by  the  receipt 
subsequent  to  the  date  of  the  receipt. 

"(2)  The  warehouseman  may  also  reserve  a  security  interest 
against  the  bailor  for  a  maximum  amount  specified  on  the  receipt 
for  charges  other  than  those  specified  in  subdivision  (1),  such  as 
for  money  advanced  and  interest.  Such  a  security  interest  is  gov- 
erned by  the  Chapter  on  Secured  Transactions  (Chapter  9)." 

Proposed  Amendments.  Tlie  California  Bankers  Committee  raises 
a  question  concerning  these  two  subsections  because  in  their  opinion 
where  a  bank  takes  a  warehouse  receipt  as  security  "the  value  of  the 
bank's  collateral  could  be  affected"  by  these  subsections.  The  State 
Bar  Committee  proposes  to  delete  subsection  (2). 

Recommendation.  It  is  roconnnendcd  tliat  subsection  (2)  be 
amended  to  read  as  follows: 

"(2)  The  warehouseman  may  also  reserve  a  security  interest 
against  the  bailor  for  a  maximum  amount  conspicuously  specified 
(Section  11201)  on  the  receipt  for  charges  otiier  than  those  speci- 
fied in  subdivision  (1),  such  as  for  money  advanced  and  interest. 
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Such  a  security  interest  is  governed  by  the  Chapter  on  Secured 
Transactions  ( Chapter  9 ) . " 

Discussion.  The  belief  of  the  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  that  these  subsections  increase  the  rights  of 
a  warehouseman  appears  to  be  erroneous. 

Subsection  (1)  deals  with  the  warehouseman's  statutory  lien  for 
storage  and  other  charges.  At  common  law  a  warehouseman  had  only 
a  specific  lien,  i.e.,  one  which  could  be  asserted  only  against  the  goods 
for  which  storage  charges  were  claimed  and  not  against  other  goods 
deposited  by  the  same  owner.  However,  this  was  changed  to  a  general 
lien  by  Section  28  of  the  Uniform  Warehouse  Receipts  Act  (CC 
§  1858.51),  which  provides  that  the  lien  may  be  enforced  "against  all 
goods,  whenever  deposited,  belonging  to  the  person  who  is  liable  as 
debtor  for  the  claims  in  regard  to  which  the  lien  is  asserted."  Sub- 
section (1)  of  this  Section  gives  a  general  lien  only  where  it  is  stated 
in  the  receipt  that  such  a  lien  is  claimed,  and  it  therefore  restricts  a 
warehouseman 's  rights. 

In  the  case  of  a  negotiahle  receipt,  the  Uniform  Act  provides  that 
the  warehouseman  has  a  lien  for  charges  other  than  for  storage  of 
the  goods  covered  by  the  receipt  only  if  such  other  charges  are  "ex- 
pressly enumerated"  on  the  receipt,  but  the  amount  of  such  other 
charges  need  not  be  stated.  A  Washington  case  held  that  such  enumera- 
tion was  necessary  on  a  negotiable  receipt  even  as  against  the  original 
depositor,  but  subsection  (1)  of  this  Section  extends  this  special  pro- 
tection only  to  a  subsequent  holder  of  a  negotiable  receipt.  See  3  N.  Y. 
Law  Rev.  Comm.,  Study  of  the  Uniform  Commercial  Code  (1955)  1800. 
However,  the  protection  to  the  subsequent  holder  is  increased  by  sub- 
section (1)  by  requiring  that  the  "amount"  or  "rate"  be  specified 
on  the  receipt,  and  not  merely  the  "charges"  for  which  the  general 
lien  is  claimed. 

The  net  result  of  these  changes  is  to  increase  the  protection  given 
to  a  subsequent  holder  of  a  warehouse  receipt  as  against  the  ware- 
houseman. 

Subsection  (2),  which  permits  a  warehouseman  to  reserve  a  con- 
sensual lien  for  other  money  loaned  to  a  depositor  by  specifying  it  in 
the  receipt,  is  a  provision  not  contained  in  the  Warehouse  Receipts 
Act.  [Although  Section  27  (CC  §  1858.50)  refers  to  "all  lawful  claims 
for  money  advanced,"  it  is  doubtful  whether  this  refers  to  any  loan 
by  the  warehouseman  to  the  depositor.]  However,  as  pointed  out  by 
Professor  Ernest  N.  Warren,  there  is  nothing  in  present  law  to  prevent 
a  warehouseman  from  contracting  for  a  pledge  of  the  property  in  his 
possession  to  secure  any  debt  owed  by  the  depositor  to  him,  and  in  the 
case  of  a  non-negotiable  receipt  without  any  notation  at  all  in  the 
receipt.  3  N.  Y.  Law  Rev.  Comm.,  Study  of  the  Uniform  Commercial 
Code  (1955)  1800.  See  San  Angela  Wine  <&  Spirits  Corp.  v.  South 
End  Warehouse  Co.,  19  C.A.2d  (Supp.)  749,  61  P.2d  1235  (1936). 
And  presumably,  even  in  the  case  of  a  negotiable  receipt,  a  statement 
in  the  receipt  that  the  warehouseman  claims  a  right  as  pledgee  would 
be  sufficient  to  put  a  subsequent  taker  on  notice  and  prevent  him  from 
being  a  holder  in  due  course.  Subsection  (2)  increases  the  protection 
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to  the  subsequent  taker  in  the  case  of  a  non-negotiable  receipt  by 
requiring  that  there  be  notice  of  the  lien  on  the  receipt. 

The  statement  of  the  California  Bankers  Committee  that  subsection 
(2)  creates  a  "statutory  lien"  appears  to  be  wholly  without  founda- 
tion. The  subsection  states  that  the  lien  is  governed  by  Chapter  9, 
which  covers  only  consensual  liens,  and  the  Official  Comments  expressly 
state  that  it  is  not  a  statutory  lien. 

Nevertheless,  and  despite  the  fact  that  it  would  probably  change 
the  present  law,  we  think  that  it  would  better  promote  the  free  floAv 
of  commerce  not  to  permit  a  warehouseman  to  reserve  a  lien  for  other 
advances  by  some  fine  print  in  a  tiegotiahle  warehouse  receipt.  And 
even  in  the  case  of  a  non-negotiable  receipt,  it  would  seem  that  the 
subsequent  taker  is  entitled  to  unmistakable  notice  of  the  claim  of  the 
warehouseman  of  a  lien  for  other  advances.  Therefore,  we  have  sug- 
gested the  above  amendment  which  would  require  tliat  the  notice  of 
the  claim  be  "conspicuously"  placed  on  the  receipt  [see  Section 
11201(10)]. 

SECTIONS  17210  and  17308 

These  Sections  provide : 

Section  17210:  "(1)  Except  as  provided  in  subdivision  (2),  a 
warehouseman's  lien  may  be  enforced  by  public  or  private  sale  of 
the  goods  in  bloc  or  in  parcels,  at  anj^  time  or  place  and  on  any 
terms  which  are  commercially  reasonable,  after  notif^'iug  all  per- 
sons known  to  claim  an  interest  in  the  goods.  Such  notification 
must  include  a  statement  of  the  amount  due,  the  nature  of  the 
proposed  sale  and  the  time  and  place  of  any  public  sale.  The  fact 
that  a  better  price  could  have  been  obtained  by  a  sale  at  a  different 
time  or  in  a  different  method  from  that  selected  by  the  warehouse- 
man is  not  of  itself  sufficient  to  establish  that  the  sale  was  not  made 
in  a  commerciall}^  reasonable  manner.  If  the  warehouseman  either 
sells  the  goods  in  the  usual  manner  in  any  recognized  market  there- 
for, or  if  he  sells  at  the  price  current  in  such  market  at  the  time 
of  his  sale,  or  if  he  has  otherwise  sold  in  conformity  with  commer- 
cially reasonable  practices  among  dealers  in  the  type  of  goods  sold, 
he  has  sold  in  a  commercially  reasonable  manner.  A  sale  of  more 
goods  than  apparently  necessary  to  be  offered  to  insure  satisfac- 
tion of  the  obligation  is  not  commercially  reasonable  except  in  cases 
covered  by  the  preceding  .sentence. 

"(2)  A  warehouseman's  lien  on  goods  other  than  goods  stored 
by  a  merchant  in  the  course  of  his  business  may  be  enforced  only 
as  follows : 

"  (a)  All  per.sons  known  to  claim  an  interest  in  the  goods  must 
be  notified. 

"(b)  The  notification  must  be  delivered  in  person  or  sent  by 
registered  letter  to  the  last  known  address  of  any  person  to  be 
notified. 

"(c)  The  notification  must  include  an  itemized  statement  of  the 
claim,  a  description  of  the  goods  subject  to  the  lien,  a  demand  for 
payment  within  a  specified  time  not  less  than  10  days  after  receipt 
of  the  notification,  and  a  conspicuous  statement  that  unless  the 


THE  UNIFORM  COMMERCIAL  CODE  521 

claim  is  paid  within  that  time  the  goods  will  be  advertised  for 
sale  and  sold  by  auction  at  a  specified  time  and  place. 

"(d)  The  sale  must  conform  to  the  terms  of  the  notification. 

"(e)  The  sale  must  be  held  at  the  nearest  suitable  place  to  that 
where  the  goods  are  held  or  stored. 

"  (f )  After  the  expiration  of  the  time  given  in  the  notification, 
an  advertisement  of  the  sale  must  be  published  once  a  week  for 
two  weeks  consecutively  in  a  newspaper  of  general  circulation 
where  the  sale  is  to  be  held.  The  advertisement  must  include  a 
description  of  the  goods,  the  name  of  the  person  on  whose  account 
they  are  being  held,  and  the  time  and  place  of  the  sale.  The  sale 
must  take  place  at  least  15  days  after  the  first  publication.  If  there 
is  no  newspaper  of  general  circulation  where  the  sale  is  to  be  held, 
the  advertisement  must  be  posted  at  least  10  days  before  the  sale 
in  not  less  than  six  conspicuous  places  in  the  neighborhood  of  the 
proposed  sale. 

"  (3)  Before  any  sale  pursuant  to  this  section  any  person  claim- 
ing a  right  in  the  goods  may  pay  the  amount  necessary  to  satisfy 
the  lien  and  the  reasonable  expenses  incurred  under  this  section. 
In  that  event  the  goods  must  not  be  sold,  but  must  be  retained  by 
the  warehouseman  subject  to  the  terms  of  the  receipt  and  this 
chapter. 

"(4)  The  warehouseman  may  buy  at  any  public  sale  pursuant 
to  this  section. 

"  (5)  A  purchaser  in  good  faith  of  goods  sold  to  enforce  a  ware- 
houseman's lien  takes  the  goods  free  of  any  rights  of  persons 
against  whom  the  lien  was  valid,  despite  noncompliance  by  the 
warehouseman  with  the  requirements  of  this  section. 

"  (6)  The  warehouseman  may  satisfy  his  lien  from  the  proceeds 
of  any  sale  pursuant  to  this  section  but  must  hold  the  balance,  if 
any,  for  delivery  on  demand  to  any  person  to  whom  he  would  have 
been  bound  to  deliver  the  goods. 

"  (7)  The  rights  provided  by  this  section  shall  be  in  addition  to 
all  other  rights  allowed  by  law  to  a  creditor  against  his  debtor. 

"(8)  Where  a  lien  is  on  goods  stored  by  a  merchant  in  the 
course  of  his  business  the  lien  may  be  enforced  in  accordance  with 
either  subdivision  (1)  or  (2). 

"  (9)  The  warehouseman  is  liable  for  damages  caused  by  failure 
to  comply  with  the  requirements  for  sale  under  this  section  and 
in  case  of  willful  violation  is  liable  for  conversion." 

Section  17308:  "  (1)  A  carrier's  lien  may  be  enforced  by  public 
or  private  sale  of  the  goods,  in  bloc  or  in  parcels,  at  any  time  or 
place  and  on  any  terms  which  are  commerically  reasonable,  after 
notifying  all  persons  known  to  claim  an  interest  in  the  goods. 
Such  notification  must  include  a  statement  of  the  amount  due, 
the  nature  of  the  proposed  sale  and  the  time  and  place  of  any 
public  sale.  The  fact  that  a  better  price  could  have  been  obtained 
by  a  sale  at  a  different  time  or  in  a  different  method  from  that 
selected  by  the  carrier  is  not  of  itself  sufficient  to  establish  that 
the  sale  was  not  made  in  a  commercially  reasonable  manner.  If 
the  carrier  either  sells  the  goods  in  the  usual  manner  in  any  recog- 
nized market  therefore  or  if  he  sells  at  the  price  current  in  such 
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market  at  the  time  of  his  sale  or  if  he  has  otherwise  sold  in  con- 
formity with  commerciallj''  reasonable  practices  among  dealers  in 
the  type  of  goods  sold  he  has  sold  in  a  commercially  reasonable 
manner.  A  sale  of  more  goods  than  apparently  necessary  to  be 
offered  to  ensure  satisfaction  of  the  obligation  is  not  commer- 
cially reasonable  except  in  cases  covered  by  the  preceding  sentence. 

"  (2)  Before  any  sale  pursuant  to  this  section  any  person  claim- 
ing a  right  in  the  goods  may  pay  the  amount  necessary  to  satisfy 
the  lien  and  the  reasonable  expenses  incurred  under  this  section. 
In  that  event  the  goods  must  not  be  sold,  but  must  be  retained  by 
the  carrier  subject  to  the  terms  of  the  bill  and  this  chapter. 

"(3)  The  carrier  may  buy  at  any  public  sale  pursuant  to  this 
section. 

"  (4)  A  purchaser  in  good  faith  of  goods  sold  to  enforce  a  car- 
rier's lien  takes  the  goods  free  of  any  rights  of  persons  against 
whom  the  lien  was  valid,  despite  noncompliance  by  the  carrier  with 
the  requirements  of  this  section. 

"  (5)  The  carrier  may  satisfy  his  lien  from  the  proceeds  of  any 
sale  pursuant  to  this  section  but  must  hold  the  balance,  if  any,  for 
delivery  on  demand  to  any  person  to  whom  he  would  have  been 
bound  to  deliver  the  goods. 

"(6)  The  rights  provided  by  this  section  shall  be  in  addition 
to  all  other  rights  allowed  by  law  to  a  creditor  against  his  debtor. 

"  (7)  A  carrier's  lien  may  be  enforced  in  accordance  with  either 
subdivision  (1)  or  the  procedure  set  forth  in  subdivision  (2)  of 
Section  17210. 

"  (8)  The  carrier  is  liable  for  damages  caused  by  failure  to  com- 
ply with  the  requirements  for  sale  under  this  section  and  in  case 
of  willful  violation  is  liable  for  conversion. ' ' 

Proposed  Amendments.  The  California  Bankers  Committee  objects 
to  the  phrase  "commereially  reasonable"  in  subsection  (1)  of  each  of 
these  sections.  The  California  Bankers  Committee  also  objects  to  the 
provision  in  subsection  (4)  of  Section  17210  and  subsection  (3)  of  Sec- 
tion 17308  that  the  warehouseman  or  carrier  may  buy  at  public  sale. 

Recommendation.  It  is  recommended  that  the  introductory  clause 
of  subsection  (2)  of  Section  17210  be  amended  to  read  as  follows: 
"  (2)  Unless  the  goods  are  perishable  or  threaten  to  decline  speedily  in 
value  or  are  hazardous  to  person  or  propert}^  or  are  of  a  type  custom- 
arily sold  on  a  recognized  market,  the  notice  of  the  proposed  sale  must 
comply  with  the  following:" 

It  is  also  recommended  that  clause  (c)  of  subsection  (2)  of  Section 
17210  be  amended  to  read  as  follows:  "(c)  The  notification  must  in- 
clude an  itemized  statement  of  the  claim,  a  description  of  the  goods 
subject  to  the  lien,  a  demand  for  payment  within  a  specified  time  not 
less  than  five  days  after  receipt  of  the  notification,  and  a  conspicuous 
statement  that  unless  the  claim  is  paid  within  that  time  the  goods  will 
be  .sold  by  auction  at  a  specified  time  and  place  or  by  private  sale  on  or 
after  a  specified  date." 

It  is  also  recommended  that  clause  (f)  of  subsection  (2)  of  Section 
17210  be  amended  to  read  as  follows:  "(f)  An  advertisement  of  the 
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sale  must  be  published  once  in  a  newspaper  of  general  circulation  pub- 
lished in  the  county  in  which  the  sale  is  to  be  held  at  least  five  days 
before  the  date  of  the  sale. ' ' 

It  is  also  recommended  that  subsection  (8)  of  Section  17210  be  de- 
leted. 

It  is  also  recommended  that  subsection  (7)  of  Section  17308  be 
amended  to  read  as  follows:  "(7)  Unless  the  goods  are  perishable  or 
threaten  to  decline  speedily  in  value  or  are  hazardous  to  person  or 
property  or  are  of  a  type  customarily  sold  on  a  recognized  market,  the 
notice  of  the  proposed  sale  must  also  comply  with  the  provisions  set 
forth  in  subdivision  (2)  of  Section  17210." 

It  is  recommended  that  the  other  amendments  be  rejected. 

Discussion.  These  Sections  are  not  subject  to  the  criticism  made 
of  Section  19504(3),  below,  that  they  provide  no  specific  procedure  for 
the  foreclosure  of  the  lien.  However,  they  make  what  is  to  us  an  unwar- 
ranted distinction  between  goods  stored  by  a  ''merchant  in  the  course 
of  his  business"  and  all  other  goods.  A  "merchant"  is  not  defined  in 
these  sections  nor  in  Chapter  7.  It  is  stated  in  the  comments  that  the . 
specific  procedure  of  subsection  (2)  of  Section  17210,  required  in  the 
case  of  "  non-m-erchant "  depositors  but  only  optional  in  the  case  of 
"merchant"  depositors,  will  apply  principally  to  storage  of  household 
goods.  (With  respect  to  carriers,  the  specifiq  procedure  of  subsection 
(2)  is  always  optional.)  Whether  or  not  this  sweeping  generalization  is 
true,  it  will  not  take  care  of  the  unusual  case.  There  is  no  saving  provi- 
sion such  as  that  contained  in  Section  34  of  the  Warehouse  Receipts 
Act  relating  to  goods  which  are  perishable  or  hazardous  or  likely  to 
deteriorate  in  value.  If  the  depositor  is  a  "non-merchant"  (whatever 
that  is — what  about  a  construction  company,  a  manufacturing  corpora- 
tion, etc.?),  the  goods  must  be  kept  for  the  10-day  period  of  the  notice 
and  for  a  further  15-day  period  after  commencement  of  publication, 
willy-nilly. 

Nor  do  we  see  any  reason  to  deny  to  a  "merchant"  depositor  the 
protection  of  at  least  a  5-day  notice  of  the  sale  unless  there  is  some 
special  reason  why  it  should  be  made  sooner  or  the  owner  has  the  pro- 
tection of  a  recognized  market  quotation  to  show  the  value  of  the  goods. 

We  have,  therefore,  recommended  revising  these  Sections  to  con- 
form generally  to  the  procedure  for  the  foreclosure  of  any  security 
interest  recommended  below  under  Section  19504(3). 

We  see  nothing  to  be  gained  by  eliminating  the  phrase  "commer- 
cially reasonable"  and  merely  replacing  it  with  the  word  "reason- 
able", as  is  recommended  by  the  California  Bankers  Committee  with 
respect  to  Section  19504(3)  and  which  they  would  presumably  want  to 
do  in  these  sections,  also.  See  discussion  below  under  Section  19504(3). 

With  respect  to  the  provision  that  a  warehouseman  or  carrier  may 
buy  at  a  public  sale  held  to  satisfy  its  own  lien,  this  would  change 
the  present  law.  See  3  N.  Y.  Law  Rev.  Comm.,  Study  of  the  Uniform 
Commercial  Code  (1955)  1802.  However,  we  can  see  no  reason  to  pro- 
hibit the  warehouseman  or  carrier  from  buying  even  at  a  public  sale, 
when  other  secured  parties  under  the  Code  may  buy  at  public  sale  and 
also  at  some  private  sales.  Section  19504(3). 
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SECTION    17402 

This  Section  provides : 

"Neither  a  duplicate  nor  any  other  document  of  title  purporting 
to  cover  goods  already  represented  by  an  outstanding  document  of 
the  same  issuer  confers  any  right  in  the  goods,  except  as  provided 
in  the  case  of  bills  in  a  set,  overissue  of  documents  for  fungible 
goods  and  substitutes  for  lost,  stolen  or  destroyed  documents.  But 
the  issuer  is  liable  for  damages  caused  by  his  overissue  or  failure 
to  identify  a  duplicate  document  as  such  by  conspicuous  notation 
on  its  face." 

Proposed  Amendments.  Tlie  California  Bankers  Committee  states 
that  the  Section  is  "not  clear."  They  also  state  that  "the  section 
appears  in  conflict  with  Section  17502  because  delivery  orders  are  not 
included  in  the  exceptions  set  forth  in  the  section." 

Recommendation.  It  is  recommended  that  the  Section  be  retained 
without  change. 

Discussion.  There  is  no  conflict  between  this  Section  and  Section 
17502.  As  expressly  pointed  out  in  the  comments  to  this  Section,  it 
deals  only  with  the  situation  where  two  documents  for  the  same  goods 
have  been  issued  hy  the  same  issuer.  Where  there  is  an  outstanding 
warehouse  receipt  and  an  outstanding  delivery  order  issued  by  the 
holder  of  the  warehouse  receipt,  there  are  not  two  outstanding  docu- 
ments "of  the  same  issuer''  and  this  Section  has  no  application.  There- 
fore, there  is  no  need  for  an  exception  to  this  Section. 

The  California  Bankers  Committee  does  not  say  in  what  other  re- 
spect they  think  this  Section  "unclear."  They  state  that  Comment  8 
indicates  that  there  may  be  more  than  one  outstanding  document 
against  the  same  goods.  That  is  precisely  the  situation  with  which  this 
Section  deals.  However,  Comment  3  points  out  situations  where  the 
two  outstanding  documents  may  be  of  different  issuers  and  therefore 
not  within  the  scope  of  this  Section. 

SECTION    17404 

This  Section  provides : 

"A  bailee  who  in  good  faith  including  observance  of  reasonable 
commei-cial  standards  has  received  goods  and  delivered  or  other- 
wise disposed  of  them  according  to  the  terms  of  the  document  of 
title  pursuant  to  this  Chapter  is  not  liable  therefor.  This  rule 
applies  even  though  the  person  from  whom  he  received  the  goods 
had  no  authority  to  procure  the  document  or  to  dispose  of  the 
goods  and  even  though  the  person  to  whom  he  delivered  the  goods 
had  no  authority  to  receive  them." 

Proposed  Amendment.  The  California  Bankers  Committee  objects 
to  the  use  of  tlie  phrase  "reasonable  commercial  standards"  in  the 
first  sentence  of  this  Section. 

Recommendation.  It  is  reeonniiciulcd  tliat  this  Section  be  retained 
without  cliangc. 
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Discussion.  The  Warehouse  Receipts  Act,  §  10,  and  the  Bills  of 
Lading  Act,  §  13,  provided  for  two  situations  where  the  warehouseman 
or  carrier  might  be  liable  for  misdelivery  even  though  he  delivered  in 
accordance  with  the  terms  of  the  receipt  or  bill  of  lading:  (a)  Where 
he  had  been  requested  by  the  true  owner  not  to  make  delivery;  and 
(b)  Where  he  had  information  that  the  delivery  was  to  one  not  law- 
fully entitled  to  the  goods.  CC  §  §  1858.19,  2127b.  This  Section  elimi- 
nates this  specification  and  provides  instead  that  the  warehouseman 
or  carrier  may  be  liable  for  misdelivery  even  though  in  accordance 
with  the  terms  of  the  receipt  or  bill  of  lading  if  he  does  not  observe 
"reasonable  commercial  standards."  It  thus  substitutes  a  general 
standard  for  a  particularization  of  two  circumstances  which  will  make 
the  warehouseman  or  carrier  liable  regardless  of  all  other  circumstances 
existing  at  the  time. 

This  change  may  work  in  favor  of  the  warehouseman  or  carrier  in 
some  cases  and  against  him  in  others,  but  we  think  that  the  general- 
ized standard  of  good  faith  including  observance  of  reasonable  com- 
mercial standards  will  permit  the  courts  to  reach  juster  results  in  the 
cases. 

SECTION    17501(4) 

This  subsection  provides : 

"(4)  A  negotiable  document  of  title  is  'duly  negotiated'  when 
it  is  negotiated  in  the  manner  stated  in  this  Section  to  a  holder 
who  purchases  it  in  good  faith  and  without  notice  of  any  defense 
against  or  claim  to  it  on  the  part  of  any  person  and  for  value, 
unless  it  is  established  that  the  negotiation  is  not  in  the  regular 
course  of  business  or  financing  or  involves  receiving  the  document 
in  settlement  or  payment  of  a  money  obligation." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  delete  the  underscored  portion  of  this  subsection. 

Recommendation.  It  is  recommended  that  the  underscored  portion 
of  this  subsection  be  deleted. 

Discussion.  This  subsection  states  the  requirements  for  a  person 
to  be  a  holder  in  due  course  of  a  negotiable  document  of  title.  The 
requirement  in  the  last  clause  underscored  above  is  entirely  new  to 
the  law. 

The  purpose  of  the  underscored  portion  of  this  subsection,  as  stated 
in  the  Comments,  is  to  eliminate  the  possibility  of  anyone  being  a  holder 
in  due  course  of  a  document  except  in  the  "great  run  of  commercial 
transactions  which  are  patently  usual  and  normal."  Therefore,  a  per- 
son taking  such  a  document  for  value  must  determine  at  his  peril 
whether  the  transaction  is  "patently  usual  and  normal."  This  seems 
to  us  to  put  an  impossible  burden  upon  institutions  dealing  with  such 
documents. 

The  Comments  go  on  to  say :  "  In  regard  to  documents  of  title 
the  only  holder  whose  possession  appears,  commercially,  to  be  in 
order  is  almost  invariably  a  person  in  the  trade.  No  commercial 
purpose  is  served  by  allowing  a  tramp  or  a  professor  [an  unfor- 
tunate conjunction  of  terms]  to  'duly  negotiate'  an  order  bill  of 
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lading  for  hides  or  cotton  not  his  own,  and  since  such  a  transfer 
is  obviously  not  in  the  regular  course  of  business,  it  is  excluded 
from  the  scope  of  the  protection  of  subsection  (4)."  Furthermore, 
"the  snapping  up  of  goods  for  quick  resale  at  a  price  suspiciously 
below  the  market  deserves  no  protection  as  a  matter  of  policy: 
it  is  also  clearly  outside  the  range  of  regular  course." 

The  Comments  go  on  to  say  that  the  transfer  of  a  document  of  title 
as  additional  security'  for  a  debt  usually  is  in  the  regular  course  of 
business  or  financing  (the  comments  to  the  1952  Text  interpreted 
substantially  the  same  language  in  exactlj^  the  opposite  manner — an 
indication  of  how  clear  this  language  is :  even  its  authors  are  undecided 
as  to  -what  it  means).  Nevertheless,  "the  matter  has  moved  out  of  the 
regular  courses  of  financing  if  the  debtor  is  thought  to  be  insolvent, 
the  credit  previously  extended  is  in  effect  canceled,  and  the  creditor 
snatches  a  plank  in  the  shipwreck  under  the  guise  of  a  demand  fpr 
additional  collateral."  So  the  court  must  decide  w-hether  there  is  a 
demand  for  additional  collateral  or  only  the  ''guise"  of  a  demand 
for  additional  collateral. 

All  of  this  in  our  opinion  would  seriously  impair  the  negotiability  of 
documents  of  title  and  their  value  for  use  as  collateral  and  in  other 
aspects  of  trade  and  commerce.  So  far  as  we  know,  the  proponents  of 
the  Code  have  offered  no  proof  that  this  radical  new  concept  is  neces- 
sary to  correct  any  particular  evil  which  has  arisen  under  the  Uniform 
Acts.  Rather,  it  seems  to  be  concerned  with  the  hypothetical  classroom 
situation  where  a  professor  negotiates  a  document  of  title  covering 
hides  belonging  to  a  tramp. 

Nor  can  we  see  any  reason  to  deny  the  status  of  a  holder  in  due 
course  to  a  person  who  receives  a  document  in  "settlement  or  pay- 
ment" of  an  obligation,  whereas  a  person  who  takes  a  document  as 
security  for  an  obligation,  even  a  pre-existing  obligation,  is  granted 
that  status.  Furthermore,  under  this  provision,  if  a  person  holding 
documents  as  security  and  who  was  a  holder  in  due  course  agreed  to 
accept  them  in  settlement  of  the  same  obligation,  he  would  thereupon 
lose  that  status.  This  result  is  irrational.  But  that,  of  course,  would 
be  the  most  common  ease  where  a  document  would  be  received  in  settle- 
ment or  payment  of  an  obligation. 

SECTIONS    17502(1)   and    17503(2) 

These  subsections  provide : 

Section  17502:  "(1)  Subject  to  the  following  Section  and  to 
the  provisions  of  Section  17205  on  fungible  goods,  a  holder  to  whom 
a  negotiable  document  of  title  has  been  duly  negotiated  acquires 
thereby : 

"(a)   title  to  the  document; 

"(b)   title  to  the  goods ; 

"(e)  all  rights  accruing  under  the  law  of  agency  or  estoppel, 
including  rights  to  goods  delivered  to  the  bailee  after  the  docu- 
ment was  issued ;  and 

"(d)  the  direct  obligation  of  the  i.ssuer  to  hold  or  deliver  the 
goods  according  to  the  terms  of  the  document  free  of  any  defense 
or  claim  by  him  except  those  arising  under  the  terms  of  the  docu- 
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ment  or  under  this  chapter.  In  the  case  of  a  delivery  order  the 
bailee 's  obligration  accrues  only  upon  acceptance  and  the  obligation 
acquired  by  the  holder  is  that  the  issuer  and  any  indorser  will 
procure  the  acceptance  of  the  bailee. " 

Section  17503:  "  (2)  Title  to  goods  based  upon  an  unaccepted 
delivery  order  is  subject  to  the  rights  of  anyone  to  whom  a  nego- 
tiable warehouse  receipt  or  bill  of  lading  covering  the  goods  has 
been  duly  negotiated.  Such  a  title  may  be  defeated  under  the  next 
section  to  the  same  extent  as  the  rights  of  the  issuer  or  a  trans- 
feree from  the  issuer. ' ' 

Proposed  Amendments.  The  California  Bankers  Committee  pro- 
poses to  eliminate  the  "delivery  order"  as  a  document  of  title,  which 
would  involve  the  deletion  of  the  underscored  last  sentence  of  Section 
17502(1)  and  the  whole  of  Section  17503(2). 

Recommendation.  It  is  recommended  that  the  underscored  last 
sentence  of  subsection  (1)  of  Section  17502  and  subsection  (2)  of 
Section  17503  be  deleted. 

Discussion.  These  provisions  making  delivery  orders  documents  ftf 
title  and  providing  for  negotiable  delivery  orders  are  "a  clear  innova- 
tion" in  the  law.  3  N.  Y.  Law  Rev.  Comm.,  Study  of  the  Uniform 
Commercial  Code  (1955)  1841.  They  are  considered  by  the  California 
Bankers  Committee  to  be  "the  most  important  objection  to  the  pro- 
posed legislation. ' ' 

The  effect  of  these  provisions,  as  stated  by  Professor  Ernest  N.  War- 
ren, is  to  give  to  the  holder  of  a  warehouse  receipt  or  bill  of  lading 
"power  to  set  in  train  two  competing  claims  of  'title'  to  the  goods." 
3  N.  Y.  Law  Rev.  Comm.,  Study  of  the  Uniform  Commercial  Code 
(1955)  1842.  (This  is  true  of  the  holder  of  either  a  negotiable  or  non- 
negotiable  document,  contrary  to  Professor  Warren's  implication.) 
The  result  is  certain  to  be  confusion. 

This  confusion  is  attempted  to  be  unraveled  by  Professor  Braucher 
as  follows : 

"As  to  negotiable  delivery  orders,  the  bailee's  position  is  some- 
what similar  to  that  of  a  bank  on  which  a  check  is  drawn :  such  a 
bank  is,  of  course,  not  liable  on  the  check  until  it  accepts  or  cer- 
tifies. The  application  of  a  similar  rule  to  negotiable  delivery 
orders  frees  the  bailee  of  any  obligation  to  cancel  such  documents 
outstanding  at  the  time  it  delivers  the  goods.  On  the  other  hand,  a 
delivery  order  issued  by  the  holder  of  a  negotiable  document  could 
not  safely  be  honored  without  surrender  of,  or  conspicuous  nota- 
tion of  partial  deliveries  on,  the  negotiable  document.  The  limita- 
tion in  Section  7-502(1)  (d),  however,  may  not  protect  the  bailee 
in  ignoring  a  delivery  order  entirely;  a  cautious  bailee  may  well 
be  concerned  as  to  the  scope  of  his  obligation  of  good  faith  in  cases 
of  doubt. 

"Title  to  goods  based  on  a  negotiable  delivery  order  is  not  lim- 
ited by  Section  7-502,  but  that  Section  is  expressly  made  subject 
to  Section  7-503.  If  0,  the  owner  of  goods  subject  to  a  non-nego- 
tiable warehouse  receipt,  transfers  the  document  to  X,  X  becomes 
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the  o\raer.  If  0  then  issues  and  duly  nefrotiates  a  delivery  order  to 
Y  covering  the  same  goods,  Section  7-503(1)  denies  effect  to  the 
delivery  order  unless  X  'delivered  or  entrusted'  to  0  or  to  Y  with 
the  authority  or  power  described  in  that  Section  or  'acquiesced' 
in  the  procurement  of  a  document  by  0  or  by  Y.  Until  the  bailee 
receives  notification  of  the  transfer  to  X,  he  is  protected  in  good 
faith  dealings  with  0,  and  0  has  power  of  disposition  to  a  buyer 
in  ordinary  course.  Under  Section  7-503(2),  Y's  rights  as  the 
holder  of  an  unaccepted  delivery  order  can  be  defeated  to  the 
same  extent  as  the  rights  of  X.  The  result  seems  to  be  that  priority 
of  notification  to  the  bailee  will  ordinarily  determine  the  rights 
between  X  and  Y. 

"If  a  similar  fraud  were  accomplished  by  the  issue  of  two  de- 
livery orders  for  the  same  goods,  the  same  reasoning  miglit  apply. 
In  such  a  case,  Section  7-402  on  'overissue'  would  also  be  appli- 
cable, providing  that  the  second  document  of  the  same  issuer 
confers  no  right  in  the  goods.  Even  so,  however,  the  holder  of  the 
invalid  second  document  might  be  a  buyer  in  ordinary  course  and 
might  be  protected  if  the  bailee  received  notification  of  his  rights 
^  first.  Section  17207(2)  on  fungible  goods  does  not  apply  unless  the 
overissue  is  that  of  a  warehouseman. 

"Section  7-503(2)  also  provides  that  title  based  on  an  unac- 
cepted delivery  order  may  be  defeated  by  due  negotiation  of  a 
negotiable  warehouse  receipt  or  bill  of  lading  covering  the  same 
goods.  If  the  delivery  order  is  negotiable,  this  rule  is  a  corollary 
of  the  rule  that  the  bailee  is  not  obligated  before  acceptance.  Its 
reason  is  also  clear  as  applied  to  a  delivery  order  issued  by  the 
holder  of  a  negotiable  document.  After  acceptance  of  the  delivery 
order,  the  rule  does  not  apply;  an  accepted  delivery  order  'is  for 
practical  purposes  indistinguishable  from  a  warehouse  receipt' 
and  the  accepting  bailee  seems  to  fall  within  the  definition  of 
issuer. 

"But  there  may  be  difficulty  in  one  situation.  Suppose  that  0, 
the  owner  of  goods  under  a  non-negotiable  warehouse  receipt, 
issues  a  non-negotiable  delivery  order  to  X,  and  that  A'  promptly 
notifies  the  warehouseman.  If  0  then  procured  a  negotiable  docu- 
ment in  substitution  for  his  non-negotiable  document,  and  nego- 
tiates the  new  document  to  Y,  Section  7-503(2)  can  be  read  as 
subjecting  X's  rights  to  those  of  Y.  It  would  be  more  consistent 
with  the  other  provisions  on  delivery  orders,  however,  to  hold  that 
notification  to  the  bailee  fixed  A''.s'  rights,  and  that  the  .subsequent 
issue  of  a  negotiable  document  for  the  same  goods  was  a  void 
'overissue'  under  Section  7-402."  Rancher,  Documents  of  Title 
under  the  Uniform  Commercial  Code  (ALI  1958)  68-70. 

We  think  that  it  is  possible  to  follow  this  explanation.  "We  wonder, 
however,  why  anj'oue  should  have  to.  What  demand  has  there  been 
from  the  business  community  to  codify  the  law  relating  to  a  non- 
existent type  of  document,  i.e.,  a  "negotiable  delivery  order?"  We 
know  of  none;  and  we  see  no  reason  to  introduce  all  of  this  confusion 
into  the  law,  even  if  it  can  be  unraveled,  for  a  purely  theoretical 
purpose. 
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SECTION    17503(1) 

;  This  subsection  provides: 

"(1)  A  document  of  title  confers  no  right  in  goods  against  a 
person  who  before  issuance  of  the  document  had  a  legal  interest 
or  a  perfected  security  interest  in  them  and  who  neither 

"(a)  DeliA^ered  or  entrusted  them  or  any  document  of  title 
covering  them  to  the  bailor  or  his  nominee  with  actual  or  apparent 
authority  to  ship,  store  or  sell  or  with  power  to  obtain  delivery 
under  this  chapter  (Section  17403)  or  with  power  of  disposition 
under  this  division  (Sections  12403  and  19307)  or  other  statute 
or  rule  of  law;  nor 

"  (b)  Acquiesced  in  the  procurement  by  the  bailor  or  his  nomi- 
nee of  any  document  of  title." 

Proposed  Amendment.  The  California  Bankers  Committee  objects 
to  clause  (b)  of  this  subsection  and  apparently  desires  its  deletion. 

Recommendation.  It  is  recommended  that  clause  (b)  of  this  sub- 
section be  deleted. 

Discussion.  The  Official  Comments  to  this  Section  state  that  "ac- 
quiescence" under  clause  (b)  does  not  require  ''active  consent",  but 
that  "knowledge  of  the  likelihood  of  storage  or  shipment  with  no 
objection  or  effort  to  control  it  is  sufficient  to  defeat  [the  owner's] 
rights  as  against  one  who  takes  by  'due'  negotiation  of  a  negotiable 
document."  This  provision  is  clearly  intended  to  make  a  change  in 
existing  law.  See  Braucher  (Documents  of  Title  under  the  Uniform 
Commercial  Code  (ALI  1958)  64-65;  3  N.Y.  Law  Rev.  Comm.,  Study 
of  the  Uniform  Commercial  Code  (1955)  1847;  Ruud,  Analyses  of 
Article  7  of  the  Uniform  Commercial  Code  (Tex.  Legis.  Council  1952) 
108-115. 

Williston  states  the  existing  law  as  follows:  "As  a  general  proposi- 
tion it  needs  no  argument  to  show  that  a  bailor  having  no  title  to  goods 
cannot,  by  depositing  them  with  a  warehouseman,  or  carrier,  and  re- 
ceiving a  document  of  title  in  return,  whatever  its  form,  give  a  good 
title  to  them  to  a  purchaser  of  the  document,  however  innocent  he 
may  be.  The  only  qualification  to  this  principle  is  that  if  the  depositor 
of  the  goods,  though  he  had  no  title,  had  ability  or  capacity  to  transfer 
a  title  to  a  purchaser  for  value,  either  by  virtue  of  actual  authority 
or  because  the  owner  had  allowed  a  situation  to  arise  which  would 
estop  him  from  asserting  his  title  to  the  goods,  the  same  reason  should 
protect  a  purchaser  of  the  document  of  title  that  would  protect  a  pur- 
chaser of  the  goods."  2  Williston,  Sales  (Rev.  Ed.  1948)  §  421.  See, 
also,  Britton,  Negotiable  Documents  of  Title,  5  Hastings  L.  J.  103, 
113-115  (1954).  This  exception  stated  by  Williston,  where  the  person 
in  possession  has  power  to  pass  title  to  the  goods,  and  therefore  can  pass 
title  to  a  negotiable  document  substituted  for  the  goods,  is  covered  by 
clause  (a)  of  this  subsection  (enlarged  somewhat  by  other  provisions 
of  the  Code.)  It  would  seem  that  there  is  another  exception,  even  if 
the  possessor  had  no  power  to  pass  title  to  the  goods,  in  a  case  where 
the  owner  authorized  him  to  "ship  or  warehouse  goods  and  to  take 
documents  therefor."  3  N.Y.  Law  Rev.  Comm.,  Study  of  the  Uniform 
Commercial  Code   (1955)    1847,  citing  Bows  v.  Kidder,  84  N.Y.  121 
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(1881)  ;  Pollard  v.  Bcardon,  65  F.  848  (1st  Cir.  1895).  This  exception 
is  also  covered  by  clause  (a)  in  its  reference  to  "actual  or  apparent 
authority  to  ship  [or]  store." 

Clause  (b)  of  this  subsection  enlarges  this  second  exception,  however, 
to  include  any  case  where  the  OAvner  parted  with  possession  of  goods 
with  a  "knowledge  of  the  likelihood  of  storage  or  shipment",  if  the 
courts  accept  the  comments  as  an  authoritative  gloss  on  the  text.  In  the 
ordinarj^  meaning  of  the  word,  of  course,  this  goes  far  beyond  "acquies- 
cence." One  does  not  "acquiesce"  in  everj-thing  of  which  he  has  a 
"knowledge  of  the  likelihood." 

It  seems  to  us  that  if  an  owner  has  actually  consented  to  the  pro- 
curement of  a  document  of  title  to  his  goods  by  another  or  if  he  has 
permitted  such  procurement  under  circumstances  showing  that  he 
was  negligent  in  so  doing,  his  equities  are  certainly  less  than  those 
of  a  bona  fide  purchaser  of  a  negotiable  document  of  title  so  procured. 
These  situations,  we  think  are  sufficientlj^  covered  by  the  language  of 
clause  (a).  However,  the  rule  stated  in  clause  (b)  of  this  Section  as 
interpreted  by  the  comments  seems  to  us  to  go  far  beyond  anything 
that  is  necessary  to  protect  the  negotiability  of  documents  of  title, 
and  would  subject  an  owner  of  goods  to  a  risk  of  their  loss  any  time 
he  entrusted  their  possession  to  another.  Furthermore,  what  is  the 
meaning  of  "likelihood?"  A  20  percent  chance?  A  95  percent  chance? 
We  believe  that  clause  (b)  would  be  uncertain  and  unjust  in  operation, 
and  therefore  recommend  its  deletion. 

SECTION    17507 

This  Section  provides  in  part : 

"Where  a  person  negotiates  or  transfers  a  document  of  title 
for  value  otherwise  than  as  a  mere  intermediary  under  the  next 
following  section,  .  .  . 

Recommendation.  It  is  recommended  that  the  underscored  words 
of  the  quoted  portion  of  this  Section  be  amended  to  read:  "otherwise 
than  as  a  mere  intermediary  or  secured  party  under  the  next  following 
section."  This  amendment  is  necessary  in  order  to  conform  this  Section 
to  the  amendment  suggested  in  Section  17508,  below. 

SECTION    17508 

This  Section  provides : 

' '  A  collecting  bank  or  other  intermediary  known  to  be  entrusted 
with  documents  on  behalf  of  another  or  with  collection  of  a  draft 
or  other  claim  against  delivery  of  documents  warrants  by  such 
delivery  of  tlie  documents  only  its  own  good  faith  and  authority. 
This  rule  applies  even  though  the  intermediary  has  purchased  or 
made  advances  against  the  claim  or  draft  to  be  collected." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses 1()  iiK'orj)orate  into  Chapter  7  the  substance  of  Section  46  of 
the  Uniform  Warehouse  Receipts  Act  (CC  ^  1858.74)  and  Section  37 
of  the  Uniform  Bills  of  Lading  Act  (CC  §  21.30a)  to  the  effect  that 
a  pledgee  or  other  holder  of  a  document  for  security  wlio  delivers  it 
upon  payment  of  the  debt  makes  no  warranties  regarding  the  document 
or  the  goods  covered  thereby. 
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Recommendation.  It  is  recommended  that  this  Section  be  amended 
to  read  as  follows:  "A  collecting  bank  or  other  intermediary  known 
to  be  entrusted  with  documents  on  behalf  of  another  or  with  collec- 
tion of  a  draft  or  other  claim  against  delivery  of  documents,  and  a 
holder  of  documents  for  security,  warrant  by  delivery  of  the  docu- 
ments against  payment  only  their  own  good  faith  and  authority.  This 
rule  applies  even  though  the  intermediary  has  purchased  or  made 
advances  against  the  claim  or  draft  to  be  collected." 

Discussion.  Section  46  of  the  U.W.R.A.  and  Section  37  of  the 
U.B.L.A.  are  not  cited  as  sources  for  this  provision  of  the  Code.  Never- 
theless, it  has  been  argued  that  this  Section  would  cover  a  secured 
party  who  delivered  the  documents  against  payment.  3  N.  Y.  Law  Rev. 
Comm.,  Study  of  the  Uniform  Commercial  Code  (1955)  1862-1864. 
It  seems  to  us  that  it  would  be  very  difficult  to  describe  such  a  party 
as  an  "intermediary."  The  suggestion  that  a  bank  holding  documents 
as  security  would  be  acting  as  an  "intermediary"  of  its  own  customer 
in  making  collection  and  delivering  the  documents  seems  to  us  a  little 
far  fetched. 

There  certainly  seems  to  be  no  reason  why  these  provisions  of  the 
Uniform  Acts  should  be  repealed.  It  is  impossible  to  determine  whether 
the  draftsmen  of  the  Code  intended  to  repeal  them  or  not.  We  have 
suggested  the  foregoing  amendment  in  order  explicitly  to  continue 
this  rule  of  the  Uniform  Acts  in  eifect. 

CIVIL   CODE   SECTIONS    1858.80-1858.93 
CIVIL   CODE   SECTIONS   2131-2131(f) 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses the  retention  of  these  criminal  sanctions  of  the  Uniform  Ware- 
house Receipts  Act  and  the  Uniform  Bills  of  Lading  Act. 

Recommendation.  If  it  is  desired  to  retain  criminal  penalties  of 
this  nature,  it  is  recommended  that  they  be  added  to  the  Penal  Code. 

Discussion.  The  California  Bankers  Committee  state  that  these 
criminal  penalties  "have  contributed  materially  to  the  high  degree 
of  confidence  which  banks  have  been  able  to  place  in  warehouse  re- 
ceipts and  other  documents  of  title."  We  have  no  basis  upon  which 
to  judge  whether  such  criminal  penalties  are  necessary  or  desirable. 
However,  if  they  are  to  be  retained,  we  do  recommend  that  they  be 
placed  in  the  Penal  Code  rather  than  being  added  to  the  Commercial 
Code  in  which  they  would  seem  to  have  no  place. 

CHAPTER  8 

SECTION    18102(2) 

This  subsection  provides : 

"(2)   'Proper  form'  means  regular  on  its  face  with  regard  to 
all  formal  matters." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  the  de- 
letion of  this  subsection  and  also  the  deletion  of  the  warranty  of  the 
authenticating  trustee,  registrar,  transfer  agent  or  the  like  that  a  secu- 


532  SENATE  FACT   FIXDING   COMMITTEE  OX   JUDICIARY 

rity  is  "in  proper  form"  found  in  Section  18208(1)  (a).  Since  this  is 
the  only  place  this  term  is  used  in  Chapter  8,  the  definition  would  be- 
come superfluous. 

Recommendatioii.  It  is  recommended  that  the  amendment  be  re- 
jected. 

Discussion.     Section  18208  provides  that  the  only  warranties  of  an 

authenticating  trustee,  registrar,  or  transfer  agent  are  (1)  that  the 
security  is  genuine  and  in  proper  form,  (2)  that  his  own  participation 
in  the  issue  is  Avithin  his  capacity  and  within  the  scope  of  the  authori- 
zation received  by  him  from  the  issuer,  and  (3)  that  he  has  reason- 
able grounds  to  believe  that  the  security  is  wdthin  the  amount  the  issuer 
is  authorized  to  issue. 

This  provision  of  the  Code  curtails  the  responsibilities  under  present 
law  of  a  transfer  agent,  whose  duties  are  to  see  that  a  stock  certificate 
"has  been  properly  executed  by  the  officers  of  the  corporation  and  that 
every  essential  requirement  of  law  and  of  the  bj^-laws  of  the  corpora- 
tion has  been  performed  to  make  it  the  binding  act  of  the  corporation." 
1  Christy,  The  Transfer  of  Stock  (3rd  Ed.  1958)  §  281.  It  does  not 
affect  the  holding  of  cases  which  state  that  an  authenticating  trustee 
is  not  responsible  for  misrepresentations  made  by  the  issuer  or  for  de- 
fects in  the  issuer's  title  to  the  mortgaged  property.  See  Ai72sa  v.  Mer- 
cantile Trust  Co.,  174  C.  504,  163  P.  898  (1917).  This  is  stated  in  Com- 
ment 2  to  Section  8-208  of  the  UCC  and  is  obvious  from  the  fact  that 
under  the  definition  of  "proper  form"  in  Section  18102(2),  the  trus- 
tee is  only  responsible  for  the  regularity  of  the  security  "on  its  face." 

Under  the  proposed  amendment  of  the  State  Bar  Committee,  the  re- 
sponsibility of  the  authenticating  trustee,  registrar,  or  transfer  agent 
would  be  further  curtailed,  so  that  such  person  would  not  be  liable  even 
if  the  security  were  so  obviously  defective  on  its  face  that  it  did  not 
constitute  a  valid  security,  so  long  as  it  was  not  a  forger}-  or  a  counter- 
feit (the  definition  under  Section  11201(18)  of  "genuine").  There 
seems  to  be  no  valid  reason  to  relieve  such  persons  of  the  obligation 
even  to  examine  the  face  of  the  securitj'-  to  see  that  it  is  in  regular 
form. 

The  suggestion  of  the  State  Bar  Committee  that  the  inclusion  of  this 
warranty  might  make  the  trustee,  registrar,  or  transfer  agent  respon- 
sible for  the  truth  of  the  recitals  on  the  certificate,  such  as  the  sum- 
mary or  copy  of  the  stock  provisions  in  the  Articles  of  Incorporation 
(Corp.  Code  §  2402),  would  seem  to  be  completely  answered  by  the 
terms  of  this  definition.  It  defines  proper  form  as  meaning  only  reg- 
ular "on  its  face",  which  obviously  does  not  include  matters  aliunde 
the  certificate. 

SECTION    18102(3) 

This  subsection  provides: 

"  (3)   A  'sub.sequent  purchaser'  is  a  person  who  takes  other  than 
by  original  issue." 

Proposed  Amendments.  The  California  Bankers  Committee  pro- 
poses the  insertion  of  the  words  "the  security"  after  the  word  "takes" 
iu  this  subsection. 
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Recommendation.  It  is  recommended  that  the  amendment  be  re- 
jected. 

Discussion.  It  is  not  suggested  by  the  California  Bankers  Com- 
mittee that  this  subsection  refers  to  taking  anything  other  than  a  secu- 
rity. Since  it  is  contained  in  Chapter  8  dealing  with  securities,  it  ob- 
viously means  "who  takes  the  security."  To  attempt  to  "polish"  the 
language  of  the  Code  whenever  someone  thinks  that  he  can  express 
exactly  the  same  thought  in  better  language  would  lead  to  a  bottom- 
less morass. 

SECTION    18104(2) 

This  subsection  provides : 

"  'Overissue'   means  the   issue   of  securities   in   excess   of  the 
amount  which  the  issuer  has  the  corporate  power  to  issue." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses broadening  this  definition  to  include  individuals  and  partner- 
ships; for  example,  the  issue  of  securities  in  excess  of  the  authorized 
amount  under  an  indenture  or  in  excess  of  the  amount  stated  in  a 
certificate  of  limited  partnership. 

Recommendation.  It  is  recommended  that  the  amendment  be  re- 
jected. 

Discussion.  The  significance  of  this  definition  of  "overissue"  is 
found  in  the  provisions  of  Section  18104(1)  which  states  that  "The 
provisions  of  this  Chapter  which  validate  a  security  or  compel  its  issue 
or  reissue  do  not  apply  to  the  extent  that  validation,  issue  or  reissue 
would  result  in  overissue."  Otherwise,  under  the  provisions  of  Section 
18202(2)  (a),  a  security  other  than  a  governmental  security,  "even 
though  issued  with  a  defect  going  to  its  validity  is  valid  in  the  hands 
of  a  purchaser  for  value  and  without  notice  of  the  particular  defect 
unless  the  defect  involves  a  violation  of  constitutional  provisions  in 
which  case  the  security  is  valid  in  the  hands  of  a  subsequent  purchaser 
for  value  and  without  notice  of  the  defect. ' ' 

It  was  thought  by  the  drafters  of  the  Uniform  Commercial  Code  that 
these  validation  provisions  could  not  be  applied  to  corporate  shares 
representing  an  overissue,  in  view  of  the  long-standing  policy  and  rule 
of  corporaton  law  that  shares  issued  in  excess  of  the  amount  authorized 
in  the  Articles  of  Incorporation  are  wholly  void.  Ballantine,  Corpora- 
tions (Rev.  Ed.  1946)  756;  1  Christy,  The  Transfer  of  Stock  (3rd  Ed. 
1958)  §  21.  There  is  no  similar  conflicting  policy  with  respect  to  the 
issue  of  securities  in  excess  of  the  limitations  in  an  indenture  or  in  a 
certificate  of  limited  partnership,  and  all  of  the  equities  in  this  situa- 
tion would  seem  to  be  in  favor  of  protecting  the  bona  fide  purchaser 
of  the  security. 

SECTION    18105(1) 

This  subsection  provides : 

"  (1)   Securities  governed  by  this  Chapter  are  negotiable  instru- 
ments." 

Proposed  Amendments.  The  California  Bankers  Committee  pro- 
poses that  this  subsection  be  deleted  or  at  least  reworded. 
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Recommendation.  It  is  recommended  that  tliis  subsection  be  de- 
leted. 

Discussion.  The  California  Bankers  Committee  points  out  that 
Chapter  3  (dealing  with  negotiable  instruments)  does  not  govern  in- 
vestment securities  under  Chapter  8.  See  Section  13103.  It  concludes 
that  this  provision  stating  that  investment  securities  are  nevertheless 
"negotiable  instruments"  can  only  cause  confusion.  The  study  group 
of  the  State  Bar  Committee  also  raised  a  question  as  to  whether  the 
inclusion  of  this  sentence  might  "make  a  court  wonder  whether  it 
should  perhaps  refer  by  analogy  to  Article  3  for  any  problem  not  cov- 
ered by  Article  8." 

As  stated  by  the  study  group  of  the  State  Bar  Committee,  the  justifi- 
cation of  the  Editorial  Board  for  the  addition  of  this  sentence  in  1953 
was  that  securities  must  be  negotiable  instruments  in  some  states  in 
order  to  be  eligible  as  legal  investments.  The  study  group  of  the  State 
Bar  Committee  asserts  that  this  is  not  true  in  California. 

We  have  not  checked  the  dozens  of  statutes  cited  in  the  index  to  the 
California  codes  dealing  with  the  investments  of  a  myriad  of  public 
bodies,  corporations,  and  fiduciaries,  for  the  reason  that  we  think  that, 
in  any  event,  this  shotgun  approach  to  the  problem  is  unfortunate.  If 
there  is  any  statute  making  a  ' '  negotiable  instrument ' '  without  quali- 
fication a  legal  investment,  obviously  the  Legislature  did  not  intend  to 
include  corporate  stock  within  this  term,  and  yet  by  this  subsection 
of  the  Commercial  Code  it  would  now  be  included.  On  the  other  hand, 
if  some  statute  makes  a  specified  security,  such  as  a  corporate  bond  or 
debenture,  a  legal  investment  provided  it  is  a  "negotiable  instrument", 
obviously  the  Legislature  meant  that  the  particular  security  must  meet 
the  requirements  of  the  N.I.L.  (or  Chapter  3  of  the  Code).  To  now 
provide  that  it  need  only  meet  the  requirements  of  Section  18102(1)  (a) 
would  be  to  change  the  intention  of  the  Legislature  without  any  con- 
sideration of  the  original  purpose  behind  the  limitation  or  the  effect 
of  the  change. 

These  considerations  suggest  that  the  problems,  if  any,  raised  with 
respect  to  the  statutes  relating  to  legal  investments  by  the  inclusion  of 
bonds,  debentures,  and  the  like  under  the  category  of  "investment  secu- 
rities" rather  than  "negotiable  instruments"  in  the  Code  should  be 
solved  by  specific  amendment  to  the  investment  statutes.  Presumably, 
the  groups  aflFected  by  such  statutes  will  quickly  enough  call  any 
needed  amendments  to  the  attention  of  the  Legislature. 

SECTION    18106 

This  Section  has  been  omitted  from  the  Preprint  Bill,  but  in  the  1958 
Official  Text  of  the  Code,  reads  as  follows: 

"The  validity  of  a  security  and  the  rights  and  duties  of  the 
issuer  with  respect  to  registration  of  transfer  are  governed  by 
the  law  (including  the  conflict  of  laws  rules)  of  the  jurisdiction 
of  organization  of  the  issuer." 

Proposed  Amendment.  The  Stato  Bar  Committoo  pr(iposes  the  ad- 
dition of  sonic  conflicl-of-laws  provision  to  the  Preprint  Bill  as  Section 
18106.  It  notes  that  Section  11105  of  the  Preprint  Bill  assumes  the 
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existence  of  a  special  conflict-of-laws  provision  in  Chapter  8.  The  State 
Bar  Committee,  however,  disagreed  as  to  the  specific  provision  which 
should  be  included,  except  that  it  agreed  that  the  validity  of  the  secu- 
rity should  be  governed  by  the  law  of  the  corporate  domicile,  except  as 
qualified  by  the  Corporate  Securities  Act. 

Recommendation.  It  is  recommended  that  a  new  Section  18106  be 
added  to  the  Preprint  Bill  to  read  as  follows: 

"(1)  The  validity  of  a  security  and  the  duty  of  an  issuer  to 
register  a  transfer  (Section  18401)  are  governed  by  the  law  of  the 
jurisdiction  of  organization  of  the  issuer. 

"(2)  Except  as  provided  in  subdivision  (1),  the  rights  and 
duties  of  the  issuer  with  respect  to  registration  of  transfer  are 
governed  by  this  chapter  if  the  books  upon  which  such  transfer  is 
sought  or  made  are  regularly  kept  within  this  State. 

"(3)  Subject  to  the  provisions  of  subdivisions  (1)  and  (2),  the 
provisions  of  this  Chapter  apply  to  any  issue  or  transfer  of  a 
security  made  in  this  State." 

Discussion.  The  Uniform  Commercial  Code  in  both  the  1952  and 
the  1958  versions  provided  that  the  validity  of  a  security  is  governed 
by  the  law  of  the  corporate  domicile.  There  is  apparently  no  dispute  as 
to  this  portion  of  the  rule.  The  version  suggested  in  subsection  (1) 
above  differs  from  that  of  the  1958  text  in  that  it  omits  reference  to 
the  conflict-of-laws  rules  of  the  corporate  domicile.  It  is  difficult  to  see 
what  can  be  gained  by  the  introduction  of  the  sterile  academic  concept 
of  renvoi  into  a  statute  of  this  nature,  particularly  in  view  of  the  fact 
that  probably  no  jurisdiction  would  have  any  conflict-of-laws  rule  re- 
ferring this  question  back  to  the  law  of  the  forum  or  on  to  the  law  of 
some  third  state.  In  other  words,  the  rule  that  the  validity  of  a  security 
is  governed  by  the  law  of  the  jurisdiction  of  organization  of  the  issuer 
is  probably  universal  in  the  country  and,  therefore,  the  problem  of 
renvoi  cannot  arise. 

With  respect  to  the  second  and  third  subsections  of  the  suggested 
rule,  there  is  considerable  diversity  of  opinion.  The  1952  text  of  the 
Code  had  a  broad  provision  in  Section  1-105(4)  which  swept  within 
the  coverage  of  Chapter  8  every  contract  or  transaction  which  had  any 
conceivable  connection  with  the  enacting  State.  That  section  provided 
that  this  Chapter  applied  to  any  contract  or  transaction  if  "the  con- 
tract (a)  is  made,  offered  or  accepted  or  the  transaction  occurs  within 
this  State;  or  (b)  is  to  be  performed  or  completed  wholly  or  in  part 
within  this  State;  or  (c)  involves  an  investment  security  issued  or 
transferred  within  this  State."  Under  the  last  clause,  it  would  appear 
that  the  drafters  of  that  Section  attempted  to  assert  the  jurisdiction  of 
the  enacting  state  over  a  contract  for  the  sale  of  a  securiy  made  and 
wholly  carried  out  in  another  state  solely  because  the  security  had  been 
issued  years  before  within  the  enacting  state. 

The  1958  text  retreated  from  this  position  to  provide  generally  that 
the  Code  applies  if  the  transaction  has  some  "appropriate  relation" 
(to  be  defined  by  the  courts)  to  the  enacting  state  (Section  11105),  but 
that  the  question  of  the  rights  and  duties  of  the  issuer  with  respect  to 
registration  of  transfer  are  to  be  governed  by  the  law  of  the  corporate 
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domicile  (Section  18106).  This  latter  provision  was  apparently  influ- 
enced by  the  suggestion  of  Professor  Freund  that  under  the  1952  text 
the  issuer  might  be  subjected  to  conflicting  duties  imposed  by  the  cor- 
porate domicile  and  the  place  of  transfer.  1  N.  Y.  Law.  Rev.  Comm., 
Study  of  the  Uniform  Commercial  Code  (1958)  188. 

The  provision  in  the  1958  text  of  the  Code  would  reverse  the  posi- 
tion which  has  consistently  been  taken  by  the  California  Legislature 
that  provisions  such  as  those  contained  in  Chapter  8  should  be  applied 
to  both  domestic  and  foreign  corporations  when  the  transfer  of  the 
security  takes  place  in  California.  Sections  2409,  2410  and  2411  of  the 
Corporations  Code,  which  relate  to  the  duty  of  an  issuer  to  register  a 
transfer,  all  specifically  apply  to  both  domestic  and  foreign  corpora- 
tions. The  LTniform  Stock  Transfer  Act  as  adopted  in  California  ap- 
plies, as  provided  in  Section  2463  of  the  Corporations  Code,  to  all 
"transfers  made  in  this  State  of  certificates  for  shares,  whether  of  do- 
mestic or  foreign  corporations  .  .  .".  It  is  true  that  the  Uniform  Act 
for  Simplification  of  Fiduciary  Security  Transfers,  adopted  by  the  Leg- 
islature in  1959,  applies  only  to  domestic  corporations.  Corps.  Code  § 
3007.  However,  none  of  the  above  noted  statutes  were  repealed  upon 
the  adoption  of  this  new  act,  which  apparently  indicates  that  the  Legis- 
lature was  not  willing  to  abdicate  this  field  so  far  as  foreign  corpora- 
tions are  concerned. 

The  question  boils  down  to  one  of  whether  this  State  has  the  juris- 
diction to  protect,  and  the  interest  in  protecting,  foreign  corporations 
and  the  transfer  agents  of  foreign  corporations  making  security  trans- 
fers in  this  State  in  the  same  way  that  it  protects  domestic  corporations 
and  their  transfer  agents.  It  appears  to  us  that  the  answer  to  both  of 
these  questions  is  clearly  yes.  The  suggestion  that  there  may  be  con- 
flicting duties  imposed  upon  an  issuer  by  the  law  of  the  domicile  and 
the  law  of  the  place  of  transfer  would  seem  to  be  taken  care  of  to  a 
large  extent  by  the  provision  that  Section  18401  dealing  with  the  duty 
of  the  issuer  to  transfer  is  governed  by  the  law  of  the  corporate  domi- 
cile, but  that  the  exculpatory  provisions  with  respect  to  the  issuer  and 
its  transfer  agent  apply  whenever  the  transfer  books  are  kept  in  this 
State.  Whether  the  corporate  domicile  will  give  effect  to  these  exculpa- 
tory provisions,  if  the  issuer  is  sued  there,  is  somewhat  doubtful,  but 
we  think  it  should  and  probably  would.  Of  course,  the  California  trans- 
fer agent  normally  could  not  be  sued  at  the  corporate  domicile. 

The  final  subsection  suggested  above  is  merely  to  make  clear  that 
with  respect  to  other  provisions  of  this  Chapter,  an  "appropriate  rela- 
tion" to  this  State  Avithin  the  meaning  of  Section  11105  is  the  fact  that 
the  is.sue  or  transfer  takes  place  within  this  State,  in  accord  with  the 
present  law  under  Section  2463  of  the  Corporations  Code. 

NEW  SECTION    18107 

Suggested  Amendments.  Tlio  State  Bar  Committee  suggests  that 
Section  18106  and  Section  18202  should  be  amended  to  provide  that 
they  do  not  validate  a  security  which  is  void  under  the  provisions  of 
the  Corporate  Securities  Act,  the  Insurance  Code  or  the  Public  Utilities 
Code.  Similar  amendments  are  proposed  by  the  Attorney  General's 
office. 


THE  UNIFORM   COMMERCIAL  CODE  537 

Recommendation.  It  is  recommended  that  a  new  Section  18107  be 
added  to  Chapter  8  to  read  as  follows :  ' '  Nothing  in  this  Chapter  shall 
be  construed  to  modify  any  of  the  provisions  of  the  California  Corpo- 
rate Securities  Act,  the  California  Insurance  Code,  California  Public 
Utilities  Code,  or  the  Financial  Code." 

Discussion.  The  suggestion  has  been  made  that  the  California 
regulatory  authorities  will  insist  upon  such  a  reservation  in  the  bill 
and,  since  there  is  no  intention  that  the  Uniform  Commercial  Code 
modify  any  of  those  regulatory  statutes,  there  seems  to  be  no  objec- 
tion to  including  this  express  disclaimer.  The  use  of  the  word  "void" 
has  been  avoided,  since  that  is  actually  a  misnomer  in  the  statutes 
referred  to — they  make  the  security  only  "voidable" — and  the  use  of 
this  word  in  the  Corporate  Securities  Act  will  be  eliminated  if  the  pro- 
posed new  securities  act,  to  be  introduced  in  the  1961  Legislature,  is 
enacted.  Because  of  this  possibility  of  future  amendments  to  these  reg- 
ulatory laws,  which  may  rearrange  the  section  numbers,  any  reference 
to  particular  sections  has  also  been  avoided. 

SECTION    18207(1) 

This  subsections  provides : 

"(1)  Prior  to  due  presentment  for  registration  of  transfer  of 
a  security  in  registered  form,  the  issuer  or  indenture  trustee  may 
treat  the  registered  owner  as  the  person  exclusively  entitled  to  vote, 
receive  notifications  and  otherwise  to  exercise  all  the  rights  and 
powers  of  an  owner. ' ' 

Proposed  Amendments.  The  California  Bankers  Committee  pro- 
poses the  insertion  of  the  words  "transfer  agent  or  registrar"  and, 
perhaps,  the  words  "fiscal  agent  and  paying  agent"  after  the  word 
"trustee"  in  this  subsection. 

Recommendation.  It  is  recommended  that  the  amendment  be  re- 
jected. 

Discussion.  This  amendment  is  unnecessary,  since  the  persons  re- 
ferred to  are  included  within  the  protection  of  this  section  by  Section 
18406.  That  section  provides  that  "Where  a  person  acts  as  authenticat- 
ing trustee,  transfer  agent,  registrar,  or  other  agent  for  an  issuer  in 
the  registration  of  transfers  of  its  securities  or  in  the  issue  of  new  se- 
curities or  in  the  cancellation  of  surrendered  securities  .  .  .  (b)  he  has 
with  regard  to  the  particular  functions  he  performs  the  same  obligation 
to  the  holder  or  owner  of  the  security  and  has  the  same  rights  and 
privileges  as  the  issuer  has  in  regard  to  those  functions. ' ' 

SECTION    18208(1) 

This  subsection  provides : 

"  ( 1 )  A  person  placing  his  signature  upon  a  security  as  authenti- 
cating trustee,  registrar,  transfer  agent  or  the  like  warrants  to  a 
purchaser  for  value  without  notice  of  the  particular  defect  that 

(a)   "the  security  is  genuine  and  in  proper  form;  and 
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(b)  "his  o^vn  participation  in  the  issue  of  the  security  is  within 
his  capacity  and  within  the  scope  of  the  authorization  received  by 
him  from  the  issuer ;  and 

(c)  "he  has  reasonable  grounds  to  believe  that  the  security  is 
within  the  amount  the  issuer  is  authorized  to  issue. ' ' 

Proposed  Amendments.  The  State  Bar  Committee  proposes  the  de- 
letion of  the  words  "and  in  proper  form"  in  clause  (a)  of  this  sub- 
section. The  California  Bankers  Committee  proposes  the  insertion  of 
the  words  "fiscal  agent"  after  the  words  "transfer  agent"  in  the  in- 
troductory clause. 

Recommendation.  It  is  recommended  that  the  amendments  be 
rejected. 

Discussion.  "With  respect  to  the  proposed  deletion  of  the  words 
"and  in  proper  form",  see  the  discussion  under  Section  18102(2), 
supra. 

With  respect  to  the  proposed  addition  of  the  words  "fiscal  agent", 
there  is  no  doubt  that  a  bank  acting  in  that  capacity  in  connection  with 
a  municipal  issue  should  be  included  within  the  scope  of  this  section. 
There  is  also  no  doubt  in  our  minds  that  it  is  already  included,  since 
the  bank  acting  in  that  capacity  is  "like"  an  authenticating  trustee, 
registrar  or  transfer  agent  in  connection  with  a  corporate  issue.  This 
sort  of  "clarifying"  amendment  to  a  section  which  needs  no  clarifica- 
tion is,  in  our  opinion,  a  particular!}'  unfortunate  interference  with 
uniformity  under  the  Code. 

SECTION    18302 

This  Section  provides : 

"A  'bona  fide  purchaser'  is  a  purchaser  for  value  in  good  faith 
and  without  notice  of  any  adverse  claim  who  takes  delivery  of  a 
securit}'  in  bearer  form  or  of  one  in  registered  form  issued  to  him 
or  indorsed  to  him  or  in  blank. ' ' 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses the  insertion  of  the  words  "in  proper  form  and  one  which  is" 
following  the  word  "security"  in  this  subsection. 

Recommendation.  It  is  recommended  that  the  amendment  be  re- 
jected. However,  it  is  recommended  that  the  existing  Section  18302 
be  numbered  subsection  (1),  and  that  a  new  subsection  (2)  be  added 
thereto  to  read  as  follows : 

"(2)  The  term  'purchaser'  as  iised  in  tliis  Section  and  in  Sec- 
tion 18202  does  not  include  a  person  who  acquires  a  security  wliii-li 
is  so  incomplete  or  irregular  on  its  face  as  to  call  into  question  its 
validity,  terms  or  ownership  or  to  create  an  ambiguity  as  to  the 
party  to  pay. ' ' 

Discussion.  The  significance  of  this  definition  of  the  phrase  "bona 
fide  purcha.ser"  is  largely  in  connection  with  its  use  in  Section 
18301(2),  which  provides  that  a  bona  fide  inirchaser  "acquires  the 
security  free  of  any  adverse  claim. ' ' 
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The  suggested  amendment  is  presumably  derived  from  the  require- 
ment of  the  N.I.L.,  §  91,  that  in  order  for  a  person  to  be  a  holder,  in  due 
course  the  instrument  must  be  "complete  and  regular  upon  its  face." 
The  meaning  of  "proper  form"  under  Section  18102(2)  is  that  the 
instrument  is  "regular  on  its  face  with  regard  to  all  formal  matters." 
However,  this  requirement  even  as  to  negotiable  instruments  has  been 
considerably  modified  by  Section  13304  of  the  Code,  which  denies  the 
status  of  a  holder  in  due  course  only  if  the  instrument  is  "so  irregular 
as  to  call  into  question  its  validity,  terms  or  ownership  or  to  create  an 
ambiguity  as  to  the  party  to  pay  .  .  . ". 

The  reason  for  denying  the  status  of  a  holder  in  due  course  in  the  case 
mentioned  above  is  partially,  if  not  primarily,  to  avoid  cutting  off  the 
defenses  of  the  maker  where  the  instrument  is  irregular,  rather  than 
merely  to  avoid  cutting  off  ' '  adverse  claims. ' '  However,  the  change  of 
the  definition  of  "bona  fide  purchaser"  in  Section  18302  would  only 
affect  the  latter  situation,  since  under  Section  18202(2),  a  person  does 
not  need  to  be  a  "  bona  fide  purchaser ' '  in  order  to  cut  off  the  defenses 
of  the  issuer,  but  only  a  ' '  purchaser  for  value  and  without  notice  of  the 
particular  defect  .  .  .".  Therefore,  assuming  that  some  regularity  on 
the  face  of  the  instrument  should  be  required  in  the  case  of  investment, 
securities  before  the  purchaser  takes  free  of  defects  and  adverse  claims, 
the  suggestion  of  the  California  Bankers  Committee  clearly  does  not  go 
far  enough  in  that  it  does  not  cover  the  most  important  case  of  a  defense 
by  the  issuer.  On  the  other  hand,  it  goes  too  far  in  that  it  requires 
complete  regularity  in  form,  whereas  this  requirement  has  been  aban- 
doned so  far  as  a  negotiable  instrument  is  concerned. 

There  would  seem  to  be  merit  to  the  suggestion  that  a  purchaser 
should  not  cut  oft'  adverse  claims  nor  the  defenses  of  the  issuer  where 
the  security  is  obviously  defective  upon  its  face,  especially  with  respect 
to  those  "securities"  which  have  heretofore  been  governed  by  the 
N.I.L.  as  "negotiable  instruments."  The  way  to  accomplish  this  ob- 
jective, however,  is  to  exclude  a  person  who  acquires  such  a  security 
from  the  meaning  of  "purchaser",  both  in  this  Section  and  in  Section 
18202.  Therefore,  the  amendment  set  forth  above  has  been  recommended. 

SECTION    18303 

This  Section  provides : 

"  'Broker'  means  a  person  engaged  for  all  or  part  of  his  time 
in  the  business  of  buying  and  selling  securities  who  in  the  trans- 
action concerned  acts  for,  or  buys  a  security  from  or  sells  a  security 
to  a  customer.  Nothing  in  this  Chapter  determines  the  capacity  in 
which  a  person  acts  for  the  purposes  of  any  other  statute  or 
rule  to  which  such  person  is  subject." 

Proposed  Amendment.  Some  members  of  the  State  Bar  Committee 
suggest  that  this  definition  should  be  revised  to  make  a  distinction 
between  a  broker  acting  as  an  agent  and  a  broker  acting  as  a  principal. 

Recommendation.  It  is  recommended  that  the  amendment  be  re- 
jected. 

Discussion.  Presumably  the  suggestion  is  to  embody  in  this  defini- 
tion the  distinction  between  a  "broker"  and  a  "dealer"  under  the 
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Securities  Exchange  Act.  Under  that  act,  every  broker-dealer  must 
in  his  confirmation  of  each  transaction  to  his  customer,  specify  whether 
he  was  acting  as  a  broker  (agent)  or  as  a  dealer  (principal).  Rule 
X-15C1-4  of  the  Securities  and  Exchange  Commission. 

The  only  place  where  it  has  been  suggested  that  this  distinction  may 
or  should  make  any  difference  in  Chapter  8  is  in  connection  with  Sec- 
tion 18306  and  Section  18319,  discussed  i7ifra.  If  it  is  decided  that 
such  distinction  should  be  incorporated  in  either  of  those  Sections,  it 
can  easily  be  done  by  using  the  phrases  "broker  acting  as  an  agent" 
and  "broker  acting  as  a  principal."  Therefore,  we  do  not  believe  that 
there  is  any  reason  to  change  the  definition  in  this  Section. 

SECTION    18306(5) 

This  subsection  provides : 

"A  broker  gives  to  his  customer  and  to  the  issuer  and  a  pur- 
chaser the  warranties  provided  in  this  section  and  has  the  rights 
and  privileges  of  a  purchaser  under  this  section.  The  warranties  of 
and  in  favor  of  the  broker  acting  as  an  agent  are  in  addition 
to  applicable  warranties  given  by  and  in  favor  of  his  customer." 

Proposed  Amendment.  Some  members  of  the  State  Bar  Committee 
suggest  that  this  subsection  should  be  deleted  because  it  is  "not  clear." 

Recommendation.  It  is  recommended  that  the  amendment  be  re- 
jected. 

Discussion.  The  members  of  the  State  Bar  Committee  proposing 
this  change  state : 

"If  [this  subsection]  intends  to  provide  a  customer  with  rights 
against  his  broker  acting  as  an  agent,  general  principles  of  law 
would  appear  to  protect  the  customer.  If  it  concerns  the  broker 
acting  as  a  principal,  there  is  no  apparent  reason  to  treat  the 
broker  separately  from  anyone  else  selling  or  buying  a  securit3\" 

We  believe  that  the  subsection  is  reasonably  clear,  and  that  it  creates 
rights  not  existing  under  present  law.  The  warranties  referred  to  in 
this  subsection  are  those  set  forth  in  subsection  (2)  of  this  section, 
i.e.,  that  the  transfer  is  effective  and  rightful,  that  the  security  is 
genuine  and  has  not  been  materially  altered,  and  that  the  transferor 
knows  of  no  fact  which  might  impair  the  validity  of  the  security.  Let 
us  assume  that  A  is  the  holder  of  a  forged  stock  certificate  and  that 
he  sells  this  forged  security  through  X,  his  broker,  to  B,  who  purchases 
through  his  broker,  Y.  Both  A'  and  Y  act  as  disclosed  agents  of  A  and 
B,  respectively.  What  are  the  rights  of  B  who  has  purchased  the 
forged  certificate? 

Under  present  law,  B  can  only  sue  .4,  his  vendor.  A',  acting  as  agent 
for  a  disclosed  princi]ial,  is  not  liable  on  the  contract  or  any  implied 
warranties  in  eonncL'tion  therewith,  but  is  only  liable  on  an  implied 
warrant}'  of  authority  which  has  nut  been  breached.  Y,  acting  as  agent 
for  B,  the  injured  party,  is  not  liable  to  him  on  the  contract,  but 
only  for  a  tort  if  Y  was  in  some  way  negligent  in  connection  with 
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the  transaction.  1  Black,  Stock  Exchanges,  Stockbrokers  &  Customers 
(1940)  24,  32;  Meyer,  The  Law  of  Stockbrokers  and  Stock  Exchanges 
(1931)  §§  45,  46.  These  general  principles  of  agency  are,  of  course, 
subject  to  variation,  if  the  brokers  act  for  undisclosed  principals  or  by 
the  rules  of  a  particular  stock  exchange  of  which  they  may  be  members. 
See  Rules  224-234  of  the  Board  of  Governors  of  the  N.Y.S.E.,  N.Y. 
Stock  Exchange  Guide,  p.  E-85. 

Under  this  subsection,  in  our  assumed  case,  B  could  sue  Y,  his  own 
broker,  X,  A's  broker,  or  A,  or  any  combination  of  the  three.  In  turn, 
if  Y  reimbursed  B,  he  could  sue  X,  A's  broker,  or  A,  or  both;  and, 
finally,  X  could  sue  A  who  introduced  the  spurious  security  into  the 
market.  Thus,  each  taker  could  successively  throw  the  security  back 
upon  the  one  who  delivered  it  to  him  in  this  situation  where  the 
brokers  act  as  agents,  just  as  could  be  done  under  present  law,  if  each 
broker  had  been  acting  as  a  principal  and  there  had  been  successive 
sales  of  the  security  from  A  to  X  to  Y  to  B. 

This  procedure  seems  to  us  to  be  entirely  reasonable  and  proper. 
It  is  probable  that  most  reputable  brokers  in  the  position  of  Y  in  our 
assumed  case  would  reimburse  their  customer  regardless  of  any  legal 
liability.  But  in  the  absence  of  this  subsection,  they  might  then  have 
difficulty  recovering  from  the  vendor  or  his  broker,  since  it  could  be 
alleged  that  in  paying  his  customer,  the  broker  was  a  mere  volunteer, 
unless  the  transaction  were  on  an  exchange  and  the  rules  of  the  ex- 
change permitted  the  broker  to  throw  the  security  back  on  the  other 
broker.  See  rules  of  N.Y.S.E.  cited  supra. 

SECTION    18308(1) 

This  subsection  provides : 

"(1)  An  indorsement  of  a  security  in  registered  form  is  made 
when  an  appropriate  person  signs  on  it  or  on  a  separate  document 
an  assignment  or  transfer  of  the  security  or  a  power  to  assign 
or  transfer  it  or  when  the  signature  of  such  person  is  written 
without  more  upon  the  back  of  the  security. ' ' 

Proposed  Amendment.  The  State  Bar  Committee  proposes  the  sub- 
stitution of  the  words  "when  such  person  signs  without  more"  for 
the  words  "when  the  signature  of  such  person  is  written  without  more" 
in  the  last  clause  of  this  subsection  to  make  the  wording  parallel  to 
that  of  the  first  clause. 

Recommendation.  It  is  recommended  that  this  amendment  be  re- 
jected. 

Discussion.  The  language  suggested  by  the  State  Bar  Committee 
would  certainly  be  better  drafting.  Undoubtedly,  no  distinction  is  in- 
tended between  the  meaning  of  "sings"  and  "signature  ...  is  written." 
However,  this  terminology  is  derived  from  the  corresponding  section 
of  the  Uniform  Stock  Transfer  Act,  Corp.  Code  §  2461,  which  first 
uses  the  word  ' '  signed ' '  and  then  the  phrase  ' '  signature  ...  is  written. ' ' 
Since  we  have  been  living  with  this  infelicity  of  drafting  for  thirty 
years,  it  seems  a  little  late  to  worry  about  changing  it  now. 
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SECTION    18310 

This  subsection  provides : 

"An  indorsement  of  a  security  in  bearer  form  may  give  notice 
of  adverse  claims  (Section  18304)  but  does  not  otherwise  affect  any 
right  to  registration  the  holder  may  possess." 

Proposed  Amendment.  The  California  Bankers  Committee  sug- 
gests that  this  Section  "needs  to  be  clarified.  Its  meaning  is  not  clear." 

Recommendation.  It  is  recommended  that  no  change  be  made  in 
the  section. 

Discussion.  Comment  1  to  this  Section  states:  "The  concept  of  in- 
dorsement applies  only  to  registered  securities  and  a  purported  indorse- 
ment of  bearer  paper  is  normally  of  no  effect.  An  indorsement  '  for  col- 
lection', 'for  surrender'  or  the  like,  charges  a  purchaser  with  notice 
of  adver.se  claims  (Section  18304(1)  (a)  but  does  not  operate  beyond 
this  to  interfere  with  any  right  the  holder  may  otherwise  possess  to 
have  the  security  registered  in  his  name."  This  seems  reasonably  clear 
to  us.  It  is  not  possible  to  comment  further  upon  this  proposal  without 
specification  of  wherein  it  is  felt  that  the  section  is  unclear  and  what 
change  is  proposed  to  it. 

SECTION    18311 

This  Section  provides : 

"Unless  the  owner  has  ratified  an  unauthorized  indorsement  or 
is  otherwise  precluded  from  asserting  its  ineffectiveness 

"  (a)  he  may  assert  its  ineffectiveness  against  the  issuer  or  any 
purchaser  other  than  a  purchaser  for  value  and  without  notice  of 
adverse  claims  who  has  in  good  faith  received  a  new,  reissued  or 
re-registered  security  on  registration  of  transfer ;  and 

"(b)  an  issuer  who  registers  the  transfer  of  a  security  upon  the 
unauthorized  indorsement  is  subject  to  liability  for  improper  regis- 
tration (Section  18404)." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses the  insertion  in  paragraph  (a)  of  this  Section  of  the  words:  "or 
who  has  been  duly  registered  as  the  new  owner  thereof  upon  the  orig- 
inal security  itself." 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  The  amendment  is  apparently  intended  to  cover  a 
case  where  a  bond  or  debenture  contains  a  form  on  the  back  of  the 
security  for  successive  registrations  of  ownership,  and  a  new  security 
is  not  issued  upon  each  transfer.  If  such  a  security  is  transferred  by 
power  of  attorney  and  the  purchaser  receives  the  original  bond  or 
debenture  with  the  registration  changed  to  his  name,  it  Avould  seem 
reasonable  that  he  should  be  within  the  protection  of  this  Section. 
However,  it  also  seems  clear  that  he  has  received  a  "re-registered  .se- 
curity" within  the  meaning  of  this  Section.  There  is  nothing  in  the 
Section  which  says  that  it  has  to  be  a  different  piece  of  paper.  There- 
fore, the  amendment  is  unnecessary. 
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SECTION    18312(1) 

This  subsection  provides : 

"  ( 1 )  Any  person  guaranteeing  a  signature  of  an  indorser  of  a 
security  warrants  that  at  the  time  of  signing 

^'  (a)   The  signature  was  genuine;  and 

''(b)  The  signer  was  an  appropriate  person  to  indorse  (Section 
18308)  ;  and 

"(c)   The  signer  had  legal  capacity  to  sign. 

But  the  guarantor  does  not  otherwise  warrant  the  rightfulness 
of  the  particular  transfer." 

Proposed  Amendment.  The  California  Bankers  Committee  sug- 
gests that  the  subsection  "needs  to  be  more  specific."  No  specific  amend- 
ment is  suggested,  however,  except  that  a  reference  is  made  to  the  sug- 
gestion of  a  previous  subcommittee,  which  we  do  not  have. 

Recommendation.  It  is  recommended  that  the  subsection  be  re- 
tained without  change. 

Discussion.  The  only  concrete  objection  to  this  subsection  voiced 
by  the  California  Bankers  Committee  is  that  it  is  not  stated  clearly' 
enough  that  "one  guaranteeing  the  signature  of  a  fiduciary  warrants 
that  the  signer  is  in  fact  the  fiduciary  he  purports  to  be."  This  sub- 
section states  specifically  that  the  guarantor  warrants  that  the  signer 
is  "an  appropriate  person  to  indorse."  Under  Section  18308(3)  (b), 
for  example,  a  successor  trustee  is  such  an  "appropriate  person"  where 
the  original  trustee  in  whose  name  the  security  was  issued  "is  no  longer 
serving  in  the  described  capacity."  Assume  that  a  security  is  regis- 
tered to  "John  Smith,  Trustee  under  Trust  dated  so-and-so."  It  is 
indorsed  by  "Jim  Brown,  Successor  Trustee  under  said  Trust."  Ralph 
Jones  guarantees  the  signature  of  Jim  Brown,  and  it  turns  out  that  he 
is  indeed  Jim  Brown,  but  he  is  not  the  successor  trustee  and  has  no 
connection  with  the  trust.  In  our  opinion,  a  contention  under  this  Sec- 
tion and  Section  18308  that  Jones  only  warranted  that  the  signer  was 
Jim  Brown  but  not  that  he  was  the  successor  trustee  would  be  frivolous. 
This  Section  does  not  say  that  the  guarantor  warrants  merely  that  the 
signer  is  the  person  he  purports  to  be,  but  rather  that  he  is  an  ''appro- 
priate person  to  indorse." 

SECTION    18315(1) 

This  subsection  provides : 

"(1)  Any  person  against  whom  the  transfer  of  a  security  is 
wrongful  for  any  reason,  including  his  incapacity,  may  against 
anyone  except  a  bona  fide  purchaser  reclaim  possession  of  the 
security  or  obtain  possession  of  any  new  security  evidencing  all 
or  part  of  the  same  rights  or  have  damages." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  (a)  to 
change  the  word  "anyone"  to  "any  purchaser"  and  (b)  to  insert 
after  the  word  "including"  the  words  "lack  of  delivery." 

Recommendation.  It  is  recommended  that  the  first  suggested 
amendment  be  accepted  and  that  the  second  be  rejected,  and  that  the 
subsection  be  revised  to  read  as  follows:   "(1)  Any  person  against 
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whom  the  transfer  of  a  security  is  wrongful  for  any  reason,  including 
his  incapacity,  may  against  any  purchaser  except  a  bona  fide  pur- 
chaser reclaim  possession  of  the  security  or  obtain  possession  of  any 
new  security  evidencing  all  or  part  of  the  same  rights  or  have  dam- 
ages." 

Discussion.  The  first  suggested  amendment  is  to  make  clear  that 
the  remedies  provided  for  in  this  subsection  are  only  against  a  pur- 
chaser [which  by  definition  includes  a  donee,  Section  11201(32),  (33)] 
and  not  against  an  issuer  or  transfer  agent  who  participated  in  the 
wrongful  transfer — their  liability  is  governed  by  Sections  18404,  18104, 
and  18406.  Clearly,  this  is  the  intent  of  the  section,  since  the  title  of 
the  section  refers  to  "action  against  purchaser."  However,  the  use 
of  the  unlimited  word  "anyone"  makes  the  text  of  the  section  am- 
biguous, and  it  is  believed  that  it  would  be  preferable  to  eliminate 
the  ambiguity. 

"With  respect  to  the  addition  of  the  words  "lack  of  delivery"  as  a 
specified  instance  of  circumstances  making  the  transfer  wrongful,  the 
State  Bar  Committee  suggests  that  this  is  desirable  because  "the  con- 
cept of  delivery  has  been  almost  completely  lost  in  the  Code  (as 
against  the  USTA)."  It  is  difficult  to  see  how  they  arrived  at  this 
opinion,  since  Section  18309  states  that  "An  endorsement  of  a  security 
whether  special  or  in  blank  does  not  constitute  a  transfer  until 
delivery  of  the  security  on  which  it  appears  or  if  the  indorsement  is  on 
a  separate  document  until  delivery  of  both  the  document  and  the 
security."  Therefore,  it  is  perfectly  clear  that  the  owner  of  an  indorsed 
security  could  recover  it  under  this  Section  from  a  thief  or  a  finder 
or  any  transferee  from  either  who  was  not  a  bona  fide  purchaser.  Of 
course,  a  bona  fide  purchaser  would  acquire  title  free  of  the  owner's 
claim  [Section  18301(2)].  "We  believe  that  the  second  amendment  is 
unnecessary,  and  that  there  is  no  reason  to  change  the  Code  to  specify 
this  particular  cause  of  the  invalidity  of  a  transfer  as  against  dozens 
of  other  possible  causes  which  might  also  be  included, 

SECTION    18317(1) 

This  subsection  provides: 

"(1)  No  attachment  or  levj'  upon  a  security  or  any  share  or 
other  interest  evidenced  thereby  which  is  outstanding  shall  be 
valid  until  security  is  actually  seized  by  the  officer  making  the 
attachment  or  levy  but  a  security  which  has  been  surrendered 
to  the  issuer  may  be  attached  or  levied  upon  at  the  source." 

Proposed  Amendment.  The  Attorney  General's  Office  proposes 
that  after  the  words  "by  the  officer  making  the  attachment  or  levy" 
there  be  inserted  the  words  "or  the  attachment  or  levy  is  served  on  an 
escrow  holder  approved  by  the  Commissioner  of  Corporations  holding 
said  security." 

Recommendation.  It  is  recommended  that  this  subsection  be  re- 
vised to  read  as  follows:  "(1)  No  attacliment  or  levy  upon  a  security 
or  any  share  or  other  interest  evidenced  thereby  which  is  outstanding 
shall  be  valid  until  (a)  the  security  is  actually  seized  by  the  officer 
making  the  attachment  or  levy,  or  (b)  in  the  case  of  a  security  held 
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in  escrow  pursuant  to  the  provisions  of  the  Corporate  Securities  Act, 
a  copy  of  the  writ  and  notice  that  the  securities  are  attached  in  pur- 
suance of  such  writ  is  served  upon  the  escrow  holder,  but  a  security 
which  has  been  surrendered  to  the  issuer  may  be  attached  or  levied 
upon  at  the  source." 

Discussion.  The  procedure  of  seizure  of  the  certificate  in  making 
a  levy  upon  securities  is  impractical  in  the  case  of  securities  held  in 
escrow  under  the  Corporate  Securities  Act,  since  this  would  permit 
them  to  be  taken  from  the  possession  of  the  escrow  holder  and  sold 
free  of  the  escrow  upon  execution  sale,  contrary  to  the  provisions  of 
the  Corporate  Securities  Act.  The  language  suggested  in  (b)  is  adapted 
from  subdivision  6  of  §  542  of  the  CCP,  dealing  with  a  levy  upon 
personal  property  in  the  possession  of  one  other  than  the  judgment 
debtor. 

SECTION    18317(2) 

This  subsection  provides : 

"  (2)  A  creditor  whose  debtor  is  the  owner  of  a  security  shall  be 
entitled  to  such  aid  from  courts  of  appropriate  jurisdiction,  by 
injunction  or  otherwise,  in  reaching  such  security  or  in  satisfying 
the  claim  by  means  thereof  as  is  allowed  at  law  or  in  equity  in 
regard  to  property  which  cannot  readily  be  attached  or  levied  upon 
by  ordinary  legal  process. ' ' 

Proposed  Amendment.  Some  members  of  the  State  Bar  Committee 
propose  to  delete  the  words  "or  in  satisfying  the  claim  by  means 
thereof ' '  and  ' '  in  regard  to  property  which  cannot  readily  be  attached 
or  levied  upon  by  ordinary  legal  process. ' ' 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  The  members  of  the  State  Bar  Committee  recommend- 
ing these  deletions  merely  state  that  in  their  opinion  the  words  are 
"unnecessary"  and  that  they  "could  lead  to  confusion."  In  our  opin- 
ion, the  language  is  reasonably  clear. 

With  respect  to  the  first  proposed  deletion,  the  words  "or  in  satisfy- 
ing the  claim  by  means  thereof"  certainly  add  something  to  the  pre- 
ceding phrase  "reaching  the  security."  An  obvious  example  would  be 
the  impounding  of  the  dividends  upon  the  stock  even  though  the  stock 
itself  was  not  "reached."  It  seems  to  us  that  a  court  should  have  this 
power,  since  this  section  is  changing  California  law  to  require  the  actual 
seizure  of  the  certificate  in  order  to  have  a  valid  levy  upon  the  stock, 
rather  than  merely  serving  the  writ  upon  an  ofQcer  of  the  corporation. 
CCP  §  542(4).  While  we  agree  with  this  change,  we  believe  that  a  court 
with  jurisdiction  over  the  corporation  and  the  debtor  in  whose  name 
the  shares  are  registered  should  certainly  be  permitted  to  impound  the 
dividends  on  the  stock  for  the  benefit  of  the  creditor.  This  cannot  ad- 
versely affect  the  free  transferability  of  the  stock  nor  prejudice  the 
corporation,  since  an  unregistered  transferee  has  no  right  to  the  divi- 
dends anyway,  except  possibly  as  against  his  transferor. 
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With  respect  to  the  second  proposed  deletion,  in  our  opinion  this 
would  reduce  this  subsection  to  the  statement  of  a  tautology.  It  would 
then  merely  say  that  the  creditor  is  entitled  to  whatever  remedies  he 
is  entitled  to.  It  is  clear  that  the  section  is  to  be  read  with  subsection 
(1),  which  provides  for  levy  of  attachment  or  execution.  Subsection  (2) 
then  goes  on  to  provide  for  proceedings  supplemental  to  execution  and 
creditors'  bills  (CCP  §§  714-723),  which  are  described  in  general  lan- 
guage as  remedies  "in  regard  to  property  which  cannot  readily  be 
attached  or  levied  upon  by  ordinary  legal  process."  It  was  necessary 
to  use  this  general  language  in  the  Code  because  the  terminology  by 
which  these  remedies  are  designated  varies  greatly  among  the  various 
states,  but  it  is  perfectly  clear  what  the  language  refers  to.  To  delete 
this  language  would  render  this  subsection  meaningless. 

SECTION    18319(1)(d) 

This  subsection  provides  that  an  oral  contract  for  the  sale  of 
securities  is  enforceable  if  "the  party  against  whom  enforcement 
is  sought  admits  in  his  pleading,  testimony,  or  otherwise  in  court 
that  a  contract  was  made  for  sale  of  a  stated  quantity  of  described 
securities  at  a  defined  or  stated  price." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  that 
this  subsection  be  deleted. 

Recommendation.  It  is  recommended  that  this  subsection  be  de- 
leted. 

Discussion.  See  the  discussion  of  this  problem  above  under  Section 
12201(3)('b).  M-hich  has  the  same  provision  with  regard  to  contracts 
for  the  sale  of  goods. 

SECTION    18319 

This  Section  provides  a  statute  of  frauds  relating  to  contracts 
for  the  sale  of  securities. 

Proposed  Amendment.  The  State  Bar  Committee  proposes  the  ad- 
dition of  a  new  subsection  (2)  to  this  Section,  making  clear  that  the 
statute  of  frauds  does  not  apply  in  an  action  between  a  broker  acting 
as  an  agent  and  his  principal. 

Recommendation.  It  is  recommended  that  a  new  subsection  (2)  be 
added  to  this  Section  to  read  as  follows:  "(2)  A  contract  relating  to 
the  purchase  or  sale  of  securities  between  a  broker  acting  as  an  agent 
and  his  principal  is  not  subject  to  the  provisions  of  this  Section." 

Discussion.  The  statute  of  frauds  generally  has  no  application  to 
an  agreement  of  agency  between  a  principal  and  his  agent,  except  where 
a  special  statute  requires  such  agreement  to  be  in  writing  as  in  the  case 
of  real  estate  brokers  [CC  §  1624(.5)1.  (This  is  to  be  contrasted  with 
the  so-called  "e(|iuil  dignities"  rule  of  CC  §  2309  which  prevents  an 
action  by  a  third  party  against  a  principal  on  a  contract  within  the 
statute  of  frauds  made  by  an  agent,  unless  the  agent's  authority  was 
in  writing.)  Therefore,  under  the  present  California  law  the  broker's 
authority  need  not  be  in  writing  in  order  for  him  to  recover  against  his 
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principal  on  a  transaction  authorized  by  the  principal.  A.  L.  Jameson 
&  Co.  V.  Redfield,  118  C.A.  59,  4  P.2d  817  (1931)  ;  1  Black,  Stock  Ex- 
changes, Stockbrokers  &  Customers  (1940)  §  172;  1  Witkin,  Summary 
of  California  Law  (7th  Ed.  1960)  114. 

From  the  text  of  this  Section  it  is  not  clear  whether  it  applies  to  the 
contract  between  a  broker  acting  as  an  agent  and  his  principal,  and 
Comment  2  to  the  Section  suggests  that  the  draftsman  considered  that 
it  applied  as  between  broker  and  customer  without  regard  to  the 
capacity  in  which  the  broker  was  acting.  We  believe  that  it  is  essential 
explicitly  to  preserve  the  existing  law  of  this  point,  since  millions  of 
dollars  of  securities  are  bought  and  sold  every  day  by  brokers  acting 
upon  telephonic  instructions  from  their  customers.  However,  we  have 
revised  the  draft  of  the  State  Bar  Committee  of  this  new  subsection  to 
delete  the  statement  that  the  "relationship"  between  a  broker  acting 
as  an  agent  and  his  principal  "is  not  subject  to  the  Statute  of  Frauds." 
Such  language  might  be  interpreted  to  repeal  in  this  area  the  "equal 
dignities"  rule  of  CC  §  2309,  and,  in  any  event,  the  language  on  its 
face  is  meaningless,  since  the  statute  of  frauds  does  not  apply  to  a 
"relationship"  but  to  a  contract. 

SECTION    1 8402(1  ){c) 

This  clause  provides: 

"(1)  The  issuer  may  require  the  following  assurance  that  each 
necessary  indorsement  (Section  18308)  is  genuine  and  effective 
.  .  .  (c)  where  the  indorsement  is  by  a  fiduciary,  appropriate  evi- 
dence of  appointment  or  incumbency;" 

Proposed  Amendment.  The  California  Bankers  Committee  raises 
the  question  of  whether  this  clause  should  be  deleted. 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  The  California  Bankers  Committee  states  that  since 
the  signature  guarantee  under  clause  (a)  of  this  subsection  includes  a 
guarantee  of  the  appointment  or  incumbency  of  the  fiduciary,  clause 
(c)  is  "perhaps  unnecessary."  The  same  thing  is  true,  however,  of 
whether  a  person  is  an  "authorized  agent"  under  clause  (b)  of  this 
subsection  and  of  whether  all  fiduciaries  who  are  required  to  sign  have 
done  so  under  clause  (d)  of  this  subsection.  In  each  case,  the  signature 
guarantee  covers  the  point.  See  Sections  18312(1)  (b)  and  18308(2)  (c) 
and  (g).  Therefore,  if  this  suggestion  has  any  merit,  all  of  the  clauses 
of  this  subsection  except  (a)  should  be  deleted  and  the  issuer  should  be 
permitted  to  require  nothing  but  the  signature  guarantee.  However, 
we  believe  that  the  issuer  should  not  be  forced  to  rely  solely  upon  the 
signature  guarantee,  but  should  be  permitted  to  require  certain  other 
minimum  evidence  of  the  authority  of  the  person  signing  as  an  agent, 
fiduciary,  etc.  The  section  does  not  say  that  the  issuer  must  require  this, 
but  only  that  it  may  require  this — if  it  desires  to  rely  solely  upon  the 
responsibility  of  the  signature  guarantor  on  these  points,  it  is  free  to 
do  so. 
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SECTION    18402(4) 

This  subsection  provides: 

"(4)  The  issuer  may  elect  to  require  reasonable  assurance  be- 
yond that  specified  in  this  Section,  but  if  it  does  so  and  for  a  pur- 
pose other  than  that  specified  in  subsection  3(b)  both  requires  and 
obtains  a  copy  of  a  will,  trust,  indenture,  articles  of  co-partner- 
ship, by-laws  or  other  controlling  instrument  it  is  charged  with 
notice  of  all  matters  contained  therein  affecting  the  transfer." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  delete  this  subsection. 

Recommendatioii.  It  is  recommended  that  the  subsection  be  de- 
leted. 

Discussion.  This  proposal  raises  the  most  fundamental  problem 
under  the  registration  of  transfer  provisions  of  Chapter  8.  The  objec- 
tive of  these  provisions,  as  of  much  previous  legislation,  is  to  largely 
eliminate  the  extensive  documentation  now  required  in  order  to  effect 
a  security  transfer  by  a  fiduciary  or  corporation.  The  reason  for  such 
requirements  is  the  fear  of  the  issuer  and  the  transfer  agent  of  liability 
for  participation  in  a  wrongful  transfer.  See  1  Christy,  The  Transfer 
of  Stock  (3rd  Ed.  1958)  Chs.  XIX,  XX,  XXI,  XXIV.  Statutes  in  the 
past,  such  as  Cal.  Corp.  Code  §  2411  and  the  Uniform  Fiduciaries  Act, 
have  attempted  to  solve  this  problem  by  providing  that  the  issuer  and 
the  transfer  agent  have  no  duty  to  inquire  into  the  rightfulness  of  the 
transfer  and  are  liable  only  if  they  participate  in  it  with  "actual 
knowledge"  that  it  is  wrongful.  Corporations  and  their  transfer  agents 
have  never  been  willing  to  act  upon  these  assurances,  but  have  gone  on 
requiring  the  same  documentation  as  before. 

The  1952  Text  of  the  Uniform  Commercial  Code  adopted  a  radically 
new  approach  to  this  problem,  designed  to  solve  it  once  and  for  all. 
That  text  of  the  Code  provided  that  the  issuer  "shall  not  require  more 
evidence  than"  certain  specified  minimum  documentation  in  connection 
with  a  security  transfer  (Section  8-402),  and  when  this  minimum  docu- 
mentation had  been  furnished  the  issuer  had  a  duty  to  register  the 
transfer  (Section  8-401).  This  would  clearly  have  solved  the  problem, 
since  the  issuer  and  the  transfer  agent  would  have  been  liable  to  the 
person  presenting  the  security  for  transfer  if  they  attempted  to  require 
the  same  old  documentation. 

After  the  1952  Text  of  the  Code  was  promulgated,  the  Uniform  Act 
for  the  Simplification  of  Fiduciary  Security  Transfers  (Corp.  Code 
§§  3000-30010)  was  adopted  by  the  Commissioners  on  Uniform  State 
Laws,  and  the  Code  was  revised  to  conform  substantially  to  this  new 
uniform  act.  This  act,  and  consequently  the  present  text  of  the  Code, 
fails  to  take  the  radical  measures  of  the  1952  Code  to  cut  at  the  root 
of  this  evil. 

Under  the  subsection  under  discussion,  the  issuer  and  the  transfer 
agent  may  always  require  more  documentation  than  the  minimum 
specified,  provided  only  that  it  is  "reasonable",  and  the  only  pen- 
alty specified  for  continuing  in  their  old  ways  is  that  they  are  charged 
with  notice  of  what  is  in  the  documents  which  they  obtain.  While  the 
experience  under  the  new  uniform  act  has  not  been  sufficient  to  tell 
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what  its  effect  will  be,  it  is  at  least  doubtful  whether  it  will  have  any- 
more effect  than  previous  halfway  measures. 

The  proposal  of  the  California  Bankers  Committee  would  substan- 
tially restore  the  provisions  of  the  1952  text  of  the  Code.  If  it  is  really 
desired  to  solve  this  problem  once  and  for  all,  it  seems  obvious  that 
these  provisions  are  preferable.  Therefore,  it  is  recommended  that  this 
proposal  be  accepted. 

SECTION    1 8403(1  )(b) 

This  clause  provides : 

''  (1)  An  issuer  to  whom  a  security  is  presented  for  registration 
is  under  a  duty  to  inquire  into  adverse  claims  if  ...  (b)  the  is- 
suer is  charged  with  notice  of  an  adverse  claim  from  a  controlling 
instrument  which  it  has  elected  to  require  under  subsection  (4) 
of  Section  18402." 

Recommendation.  It  is  recommended  that  this  clause  (b)  be  de- 
leted. 

Discussion.  The  deletion  recommended  above  of  subsection  (4)  of 
Section  18402  requires  the  deletion  of  this  clause  also. 

SECTION    18405(2)(b) 

This  clause  provides : 

"(2)  Where  the  owner  of  a  security  claims  that  the  security 
has  been  lost,  destroyed  or  wrongfully  taken,  the  issuer  must  issue 
a  new  security  in  place  of  the  original  security  if  the  owner  .  .  . 
(b)  files  with  the  issuer  a  sufficient  indemnity  bond;  and  ..." 

Proposed  Amendment.  The  State  Bar  Committee  proposes  that  the 
language  of  clause  (b)  be  revised  to  read : 

"(b)  files  with  the  issuer  an  indemnity  bond  sufficient  in  the 
issuer's  judgment  to  protect  the  issuer,  any  transfer  agent,  regis- 
trar or  other  agent  of  the  issuer  involved,  from  any  loss  which  it 
or  they  may  suffer ;  and  .  .  . ". 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  This  substitution  of  language  is  suggested  because  the 
substituted  language  is  that  used  in  Section  18403  dealing  with  the 
furnishing  of  a  bond  by  an  adverse  claimant  in  order  to  prevent  the 
registration  of  a  transfer.  There  is  no  similar  provision  of  present  law 
making  the  sufficiency  of  the  bond  depend  exclusively  upon  the  "is- 
suer's judgment"  where  the  replacement  of  a  lost  certificate  is  sought. 
The  corresponding  section  of  the  Uniform  Stock  Transfer  Act  merely 
requires  that  the  claimant  file  a  bond  or  other  security  in  an  adequate 
amount."  (Corp.  Code  §  2481). 

We  believe  that  this  suggested  amendment  is  of  no  practical  impor- 
tance. It  is  a  fact  of  life  that  if  the  owner  of  a  lost  certificate  does  not 
furnish  the  bond  required  by  the  corporation,  he  is  not  going  to  get  the 
replacement  certificate,  whatever  this  section  or  Corp.  Code  §  2481 
says.  If  he  goes  to  court  to  force  the  issuance  of  a  replacement  certifi- 
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cate,  which  he  ordinarily  cannot  afford  to  do,  then  the  court  ought  to 
decide  what  constitutes  a  sufficient  bond. 

SECTION    18406 

This  Section  regulates  the  dutj^  of  an  authenticating  trustee,  transfer 
agent,  registrar 

"or  other  agent  for  an  issuer  in  the  registration  of  transfers  of 
its  securities  or  in  the  issue  of  new  securities  or  in  the  cancellation 
of  surrendered  securities. ' ' 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses the  addition  of  the  words  "fiscal  agent"  to  the  title  of  this  Sec- 
tion. 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  It  is  perfectly  clear  that  a  fiscal  agent  is  included 
within  the  language  of  this  Section  quoted  above.  The  adding  of  these 
words  to  the  title  of  the  Section  would  accomplish  nothing. 

REPEAL   OF   SECTIONS   2408-2412,    INCLUSiVE, 
OF   THE   CALIFORNIA   CORPORATIONS   CODE 

The  above-mentioned  Sections  of  the  Corporations  Code  set  forth 
rules  dealing  with  matters  which  are  completely  covered  by  the  regis- 
tration provisions  of  Chapter  8  of  the  Code,  but  they  are  not  scheduled 
for  repeal  in  the  Senate  Preprint  Bill. 

Recommendation.  It  is  recommended  that  the  above-mentioned 
Sections  of  the  Corporations  Code  be  repealed  if  the  Code  is  enacted. 
It  would  create  a  very  undesirable  situation,  if  there  were  to  remain  on 
the  books  two  completely  different  sets  of  rules  dealing  Avith  the  same 
subject  matter. 

CHAPTER  9 

INTRODUCTORY 

A  very  large  number  of  amendments  have  been  proposed  to  Chapter 
9,  more  than  to  any  other  Chapter  of  the  Code,  and  in  order  to  present 
these  amendments  in  an  intelligible  fashion  it  is  necessary  to  vary  the 
treatment  somewhat  in  order  that  the  trees  do  not  get  lost  in  the  forest. 
The  proposed  amendments  generally  fall  into  two  categories:  (1)  Those 
amendments  whicli  would  make  a  substantive  change  in  the  provisions 
of  the  Code,  including  the  filling  of  Avhat  is  asserted  to  be  a  substantial 
gap  in  the  coverage  of  the  Code;  and  (2)  Those  amendments  designed 
to  "clarify"  the  language  of  the  Code  or  to  supply  detailed  provi- 
sions of  a  procedural  or  mechanical  nature  with  respect  to  operations 
under  the  Code.  The  latter  amendments  do  not  make  any  obvious 
change  in  the  meaning  of  the  Code,  but  are  designed  to  forestall  a  con- 
trary interpretation,  wliich  someone  fears  might  be  made  under  the 
more  general  language  of  the  Code. 

In  this  Chai)ter  we  will  therefore  diseuss  the  amendments  under  two 
separate  categories:  first,  what  we  consider  to  be  the  substantive  amend- 
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ments  of  importance,  including,  where  necessary,  conforming  changes 
in  sections  of  the  Chapter  other  than  the  one  primarily  affected  by  the 
amendment;  and,  second,  the  type  of  amendments  which  are  designed 
to  improve  or  clarify  the  language  of  the  Code  or  the  procedure 
under  it. 

It  would  be  well  to  make  a  preliminary  statement  regarding  our 
attitude  concerning  the  second  type  of  amendment  mentioned  above. 
As  an  example  of  this  type  of  amendment,  we  might  take  the  proposal 
to  define  "livestock"  as  including,  among  other  things,  "bees."  Pre- 
sumably, this  amendment  is  proposed  because  at  one  time  or  another  a 
problem  was  raised  as  to  whether  bees  were  livestock,  and  it  is  desired 
that  this  problem  now  be  explicitly  answered  by  the  Code.  If  this  sort 
of  amendment  is  once  started,  and  once  started  it  cannot,  of  course,  be 
confined  to  the  experiences  or  problems  of  one  small  group  of  lawyers, 
in  our  opinion  the  Code  could  be  turned  into  a  legislative  monstrosity 
comparable  to  the  Internal  Revenue  Code. 

This  type  of  amendment  of  course  raises  a  fundamental  problem 
concerning  the  technique  of  codification;  i.e.,  whether  a  Code  should 
state  general  principles  only  and  leave  the  specific  details  to  practical 
working  out  with  the  aid  of  judicial  decision,  or  whether  the  Code 
should  attempt  to  answer  all  possible  questions  which  can  be  imagined 
or,  in  other  words,  whether  it  should  be  drafted  like  a  corporate  inden- 
ture. It  is  our  view,  in  accord  with  the  drafters  of  the  Code,  that  the 
former  technique  is  the  only  sound  one. 

It  is  probable  that  the  reason  for  all  of  the  detailed  amendments  pro- 
posed to  Chapter  9,  as  compared  with  other  chapters,  is  that  this  is  a 
new  area  of  codification,  whereas  in  other  areas,  the  Code  largely  re- 
places existing  codification.  Therefore,  in  these  other  areas  the  persons 
reviewing  the  Code  can  look  at  the  existing  statute  and  see  that  it  is  no 
more  detailed  than  the  Code,  and  that  no  insuperable  problems  have 
arisen  because  of  that  fact.  We  think  that  if  Chapter  9  is  to  be  adopted 
at  all,  a  chance  should  be  given  to  determine  how  the  language  works 
in  operation  before  writing  large  portions  of  it,  so  that  its  source  is 
hardly  recognizable. 

Part  I:   Substantive  Amendments 
SECTION    19102(1) 

This  subsection  provides: 

"  (1)  Except  as  otherwise  provided  in  Section  19103  on  multiple 
state  transactions  and  in  Section  19104  on  excluded  transactions, 
this  chapter  applies  so  far  as  concerns  any  personal  property  and 
fixtures  within  the  jurisdiction  of  this  State. 

"(a)  To  any  transaction  (regardless  of  its  form)  which  is  in- 
tended to  create  a  security  interest  in  personal  property  or  -fix- 
tures including  goods,  documents,  instruments,  general  intangibles, 
chattel  paper,  accounts,  contract  rights  or  chattel  paper. ' ' 

"  (b)   To  any  sale  of  accounts,  contract  rights  or  chattel  paper." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses changes  in  this  subsection  to  conform  to  their  recommended  dele- 
tion of  Section  19313  relating  to  fixtures. 
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Recommendation.  It  is  recommended  that  the  underscored  words 
"or  fixtures"  be  deleted,  and  that  a  new  clause  (c)  be  added,  reading 
as  follows: 

"(c)  To  any  transaction  (regardless  of  its  form)  which  is  in- 
tended to  create  a  securitj'-  interest  in  goods  which  are  or  later 
become  'fixtures'  under  the  law  of  this  State,  but  the  rights  and 
duties  of  third  persons  dealing  with  the  real  property  are  governed 
by  the  law  of  this  State  relating  to  real  property  and  fixtures." 

Discussion.     See  discussion  under  Section  19313,  below. 

SECTION    19102 

This  Section  deals  with  the  policj^  and  scope  of  Chapter  9. 

Proposed  Amendment.  The  Credit  Organizations  Committee  pro- 
poses to  add  a  new  subsection  (4)  to  this  Section  to  read  as  follows : 

"(4)  There  shall  be  no  security  interest  created  under  any  of 
the  provisions  of  Division  5  of  the  Civil  Code  covering  the  inven- 
tory or  stock  in  trade  or  any  part  thereof  of  any  of  the  enterprises 
mentioned  in  Section  16102(2)  of  the  Final  Keport  of  the  State 
Bar  Committee  on  Chapter  6." 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  See  discussion  under  Section  19105(l)(f)  below,  where 
another  amendment  is  proposed  to  implement  this  policy  declaration. 

SECTION    19104(g) 

This  clause  provides : 

"This  chapter  does  not  apply  ...  (g)  To  a  transfer  of  an 
interest  or  claim  in  or  under  any  policj'^  of  insurance;  or" 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  amend  this  clause  to  read:  "(g)  To  any  loan  made  by  an 
insurance  company  pursuant  to  the  provisions  of  a  policy  or  contract 
issued  by  it  and  upon  the  sole  security  of  such  policy  or  contract;  or" 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  This  proposed  amendment,  together  with  the  proposed 
elimination  of  any  filing  requirement  with  respect  to  "general  intangi- 
bles" [see  Section  19302(1) (e)],  would  permit  the  assignment  of  an 
insurance  policy  for  security  without  any  filing  or  notification  to  the 
insurance  company  or  delivery  of  the  policy.  At  the  present  time  such 
an  assignment  would  be  subject  to  the  requirements  of  Section  955.1 
of  the  Civil  Code,  requiring  notice  to  the  obligor  (the  insurance  com- 
pany) in  order  to  perfect  the  assignment  against  any  subsequent  bona 
fide  assignee,  but  would  be  perfected  against  creditors  of  assignor 
without  anv  notice  or  other  action.  ]\[clntifre  v.  Ilauscr,  131  C.  11,  63 
P.  69  (1900)  ;  Smith  v.  Harris,  127  C.A.  2d  311,  273  P.2d  835  (1954). 

It  appears  to  us  that  the  requirement  of  notice  to  the  insurance 
company   in   order  to   perfect   an   assignment   of   a   policy  against   a 


THE  UNIFORM   COMMERCIAL  CODE  553 

subsequent  bona  fide  assignee  should  be  maiutaind.  There  is  thus 
maintained  a  central  place  where  a  prospective  lender  may  obtain 
information  concerning  any  previous  loans  against  the  policy,  not 
only  by  the  insurance  company  itself  as  under  the  suggested  change, 
but  also  by  any  previous  assignee.  An  insurance  policy  is  a  sufficiently 
different  type  of  collateral  that  we  cannot  see  that  any  great  benefits 
will  accrue  in  other  respects  from  bringing  it  within  the  coverage 
of  Chapter  9. 

SECTION    19104(k) 

This  clause  reads: 

"This  chapter  does  not  apply  .  .  .  (k)  To  a  transfer  in  whole 
or  in  part  of  any  of  the  following :  any  claim  arising  out  of  tort ; 
any  deposit,  savings,  passbook  or  like  account  maintained  with  a 
bank,  savings  and  loan  association,  credit  union  or  like  organiza- 
tion." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  delete  this  clause. 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  This  proposed  amendment  would  purport  to  bring  two 
things  under  the  coverage  of  Chapter  9 :  a  claim  arising  out  of  tort, 
and  a  savings  account  with  a  bank  or  savings  and  loan  association  or 
similar  institution. 

With  respect  to  a  tort  claim,  the  amendment  would  accomplish 
nothing,  since  such  a  claim  is  non-assignable  in  California  prior  to 
final  judgment.  Pacific  Gas  &  Electric  Co.  v.  Nakano,  12  C.2d  711,  87 
P. 2d  700  (1939),  and  clause  (h)  of  this  same  section  excludes  from  the 
coverage  of  the  Chapter  a  claim  represented  by  a  judgment. 

With  respect  to  a  savings  account,  this  amendment,  together  with 
the  proposed  elimination  of  any  filing  requirement  with  respect  to 
"general  intangibles"  [see  Section  19302(1)  (e)  ],  would  permit  the 
effective  assignment  of  a  savings  account  without  any  filing,  delivery 
of  the  passbook  or  notification  to  the  institution  maintaining  the  ac- 
count. Thus,  the  person  owning  such  a  savings  and  loan  account,  for 
example,  could  go  to  a  bank  and  get  a  loan  on  it  by  taking  a  written 
assignment,  and  then  take  the  passbook  to  the  savings  and  loan  associa- 
tion and  get  another  loan  from  it,  and  the  bank  would  have  priority 
over  the  savings  and  loan  association.  And,  of  course,  the  same  thing 
could  be  done  with  a  savings  account  in  a  bank,  so  that  it  could  work 
both  ways.  We  think  that  this  would  be  highly  inequitable  and  unwise. 

If  such  property  is  to  be  brought  under  the  Code  at  all,  we  think 
that  the  security  interest  should  be  perfected  by  taking  possession  of 
the  passbook,  as  is  provided  for  instruments  and  chattel  paper  in 
Section  19305,  but  without  the  optional  method  of  perfection  by  filing 
provided  in  that  Section.  It  would  take  considerable  time,  which  we 
do  not  have,  to  work  out  all  of  the  changes  which  should  be  made  in 
Chapter  9,  if  such  property  is  to  be  brought  within  its  scope.  Each  sec- 
tion would  have  to  be  examined  with  care  to  determine  how  it  relates 
to  this  type  of  property.  In  our  opinion,  it  is  the  wisest  course  at  this 
time  to  leave  the  exclusion  of  this  property  in  clause  (k). 
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SECTION    19104(1) 

This  clause  provides : 

" This  chapter  does  not  apply  .  .  .  (j)  Except  to  the  extent  that 
provision  is  made  for  fixtures  in  Section  19313,  to  the  creation  or 
transfer  of  an  interest  in  or  lien  on  real  estate,  including  a  lease 
or  rents  thereunder ;  or  " 

Proposed  Amendment.  The  California  Bankers  Committee  and  the 
State  Bar  Committee  propose  to  delete  the  underscored  words  in  view 
of  the  proposal  to  delete  Section  19313. 

Recommendation.     It  is  recommended  that  the  underscored  words 

be  deleted. 

Discussion.     See  discussion  under  Section  19313,  below. 

SECTION    19105(1)(f) 

This  clause  provides : 

"  (f)  'Goods'  includes  all  things  which  are  movable  at  the  time 
the  security  interest  attaches  or  which  are  fixtures  (Section  19313, 
but  does  not  include  money,  documents,  instruments,  accounts, 
chattel  paper,  general  intangibles,  contract  rights  and  other  things 
in  action.  'Goods'  also  include  the  unborn  young  of  animals  and 
growing  crops;" 

Proposed  Amendments.  The  California  Bankers  Committee  pro- 
poses to  delete  "  (Section  19313)  "  in  this  clause  and  to  add  at  the  end 
thereof :  ' '  and  standing  timber  which  is  to  be  cut  and  removed  by  a 
purchaser  thereof  under  a  conveyance  or  contract  of  sale."  The  Credit 
Organizations  Committee  proposes  to  add  at  the  end  of  the  first  sen- 
tence, after  the  word  "action",  the  words  "nor  the  inventory  nor  stock 
in  trade  or  any  part  thereof  of  any  of  the  enterprises  in  Section 
16102(2)  of  the  Final  Report  of  the  State  Bar  Subcommittee  on 
Chapter  6."  Those  enterprises  are  all  manufacturers,  wholesalers  and 
retailers  [see  Section  16103(3)  above — this  corresponds  to  Section 
16102(2)  of  the  State  Bar  Committee  report]. 

Recommendation.  It  is  recommended  that  the  underscored  words 
in  this  clause  "or  which  are  fixtures  (Section  19313)  "  be  deleted,  and 
that  no  other  change  be  made  in  the  clause. 

Discussion.  The  deletion  of  the  underscored  words  is  made  to  con- 
form this  clause  to  the  proposed  deletion  of  Section  19313,  discussed 
below. 

"With  respect  to  the  proposed  addition  of  standing  timber  to  the  def- 
inition of  "goods."  if  it  is  to  be  cut  by  the  purchaser  under  a  contract 
of  sale,  we  consider  this  amendment  unwise.  Under  this  definition  as 
it  stands,  a  mortgage  of  standing  timber,  regardless  of  who  is  to  cut 
it,  would  be  a  mortgage  of  real  property  and  not  a  security  interest  in 
personal  property  governed  by  this  Chapter.  (Compare  Chapter  2, 
which  governs  a  sah'  of  standing  timber  only  if  it  is  to  be  cut  by  the 
seller.  Sections  12105(1),  12107(1). 

The  California  Bankers  Committee  states  that  the  suggested  addition 
to  this  clause  "is  necessary  to  permit  the  continued  financing  of  con- 
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tracts  covering  standing  timber"  and  is  "in  conformity  with"  the 
1959  amendments  to  CC  §  §  1220  and  3440.  AVe  believe  that  on  the 
contrary  the  Section,  as  it  now  stands,  treating  all  mortgages  of  stand- 
ing timber  as  real  estate  transactions,  is  in  conformity  with  CC  §  1220, 
which  requires  their  recordation  as  conveyances  of  real  property.  Fur- 
thermore, if  any  such  secured  transactions  in  standing  timber  were 
to  be  covered  by  Chapter  9,  it  would  seem  that  the  mortgage  of  the 
interest  of  a  buyer  of  standing  timber  which  is  to  be  cut  hy  the  seller 
would  be  an  even  stronger  case  for  inclusion  than  where  it  is  to  be  cut 
by  the  purchaser  (see  the  citations  to  Chapter  2,  supra). 

It  is  our  opinion  that  secured  transactions  in  standing  timber  should 
be  treated  as  real  estate  transactions,  as  this  clause  treats  them  and  as 
our  present  Code  sections  treat  them. 

The  proposal  of  the  Credit  Organizations  Committee  to  exclude  from 
the  definition  of  goods,  and  thereby  prohibit  the  giving  of  a  security 
interest  in,  the  inventory  of  any  business  in  the  State  of  California 
would  effect  a  violent  revolution  in  the  law  and  the  economy  of  the 
state.  At  the  present  time,  a  chattel  mortgage  may  be  given  on  the 
inventory  of  a  manufacturer.  Phillips  v.  Byers,  189  C.  665,  209  P.  557 
(1922).  An  inventory  lien  may  be  created  on  the  inventory  of  any 
manufacturer  or  wholesaler.  CC  §  3030(3).  A  security  interest  by 
means  of  a  field  warehousing  arrangement  may  be  created  on  the  in- 
ventory of  any  manufacturer  or  wholesaler.  CC  §  3440.5 :  Heffron  v. 
Bank  of  America,  113  F.2d  239  (9th  Cir.  1^40)  ;  McCaffey  Canning 
Company  v.  Bank  of  America,  109  C.A.  415,  294  P.  45  (1930).  A  trust 
receipt  may  be  given  on  the  inventory  of  any  retailer,  wholesaler  or 
manufacturer  in  connection  with  the  acquisition  of  new  inventory,  CC 
§  3014(3),  or  upon  existing  inventory  if  it  has  a  per  unit  value  of 
more  than  $1,000.  CC  §  3014.5.  (Of  course,  the  type  of  business  and 
goods  involved  must  be  suitable  as  a  practical  matter  for  the  mechanics 
of  trust  receipts  financing.)  Any  retail  merchant  may  have  an  inven- 
tory consisting  exclusively  of  goods  held  on  consignment,  and  thereby 
secretly  owned  by  a  third  person.  See  discussion  of  Section  12326(3). 

All  of  these  devices,  except  possibly  the  consignment  arrangement, 
would  be  swept  away  by  the  proposal  of  the  Credit  Organizations  Com- 
mittee. (Paradoxically,  they  question  whether  filing  should  be  required 
for  a  consignment.  See  Section  12326(3)  above.)  This  would  bring  a 
large  portion  of  the  commerce  of  the  State  to  a  grinding  halt.  Spe- 
cifically, for  example,  it  would  put  every  automobile  dealer  in  the  State 
out  of  business  over  night.  It  is  difficult  to  believe  that  this  proposal 
was  made  with  full  knowledge  of  its  consequences.  Perhaps  the  Credit 
Organizations  Committee  did  not  realize  that  all  existing  security  de- 
vices are  to  be  repealed  by  the  enactment  of  the  Code.  One  may,  of 
course,  question  the  economic  implications  and  desirability  of  our  pres- 
ent methods  of  financing  the  distribution  of  goods,  but  one  cannot  re- 
verse the  trend  by  waving  a  wand,  any  more  than  could  the  Sorcerer's 
Apprentice. 

SECTION    19108 

This  Section  provides : 

"Where  a  secured  party  makes  an  advance,  incurs  an  obligation, 
releases  a  perfected  security  interest,  or  otherwise  gives  new  value 
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which  is  to  be  secured  in  whole  or  in  part  by  afteracqnired  prop- 
erty his  security  interest  in  the  afteracquired  collateral  shall  be 
deemed  to  be  taken  for  new  value  and  not  as  security  for  an  an- 
tecedent debt  if  the  debtor  acquires  his  rights  in  such  collateral 
either  in  the  ordinary  course  of  his  business  or  under  a  contract 
of  purchase  made  pursuant  to  the  security  agreement  within  a 
reasonable  time  after  new  value  is  given." 

Proposed  Amendment.  The  Credit  Organizations  Committee  pro- 
poses that  this  Section  be  deleted. 

Recommendation.     It  is  recommended  that  the  Section  be  deleted. 

Discussion.  This  Section  is  intended  to  operate  only  in  bankruptcy 
and  to  provide  that  property  acquired  by  a  debtor  and  becoming  se- 
curity for  an  antecedent  debt  pursuant  to  an  afteracquired  property 
clause  in  the  original  loan  agreement  shall  be  "deemed"  not  to  be  for 
an  antecedent  debt  and,  therefore,  not  a  recoverable  preference  in 
bankruptcy,  even  though  it  is  acquired  within  four  months  of  bank- 
ruptcy and  while  the  debtor  is  insolvent  to  the  knowledge  of  the  secured 
party.  In  our  opinion,  this  is  an  attempt  to  amend  Section  60  of  the 
Bankruptcy  Act,  which  is  clearly  beyond  the  power  of  California  or 
any  other  state.  The  Official  Comments  state  that  what  is  an  "ante- 
cedent debt"  under  Section  60  of  the  Bankruptcy  Act  is  a  matter  of 
State  law.  No  authority  is  cited  for  this  proposition  and,  in  our  opinion, 
it  is  erroneous.  So  far  from  leaving  the  definition  of  this  term  to  State 
law,  Congress  has  provided  8  subdivisions  to  Section  60a,  containing 
pages  of  practically  incomprehensible  verbiage,  explaining  what  is 
meant  by  antecedent  debt  (or,  what  amounts  to  the  same  thing,  when 
a  transfer  shall  be  considered  to  have  occurred)  and  when  some  trans- 
fers shall  be  "deemed"  not  to  be  for  an  antecedent  debt  by  virtue  of  a 
limited  relation  back.  The  situation  covered  by  Section  19108  is  not 
among  the  latter.  Tt  is  obvious  as  a  matter  of  fact,  rather  than  fiction, 
that  in  this  situation  the  debt  is  incurred  first,  the  security  interest  is 
transferred  at  a  later  time  (since  the  property  cannot  have  been  trans- 
ferred before  it  was  acquired  by  the  debtor),  and  therefore  it  is  a 
transfer  for  an  antecedent  debt.  See  Comment,  The  Commercial  Code 
and  Banl-ruptcij  Act:  Potential  Conflicts.  53  NW.  U.  L.  Rev.  (1958) 
411.412-418. 

"Without  going  into  the  merits  of  the  proposed  rule  of  this  Section, 
it  is  a  matter  which,  in  our  opinion,  should  properly  be  left  to  Congress 
where  it  belongs.  The  retention  of  this  Section  will  only  lead  to  exten- 
sive and  probably  useless  litigation. 

SECTION    19111 

This  Section  provides : 

"The  creation  of  a  security  interest  is  not  a  bulk  transfer  under 
Chapter  6  (see  Section  16103)." 
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Recommendation.  If  our  reeommendation  that  Chapter  6  be  elimi- 
nated is  approved,  it  is  recommended  that  this  Section  be  amended  to 
read  as  follows : 

"The  creation  of  a  purchase  money  security  interest  under  this 
Chapter  is  not  a  transfer  subject  to  Section  3440.1  of  the  Civil 
Code." 

If  Chapter  6  is  retained,  it  is  recommended  that  this  Section  be 
amended  to  read  as  follows :  ' '  The  creation  of  a  purchase  money  se- 
curity interest  is  not  a  bulk  transfer  under  Chapter  6  (see  Section 
16103)." 

Discussion.  See  discussion  above  under  Chapter  6 — In  general  and 
under  Section  16103(1). 

SECTION    19202 

This  Section  provides: 

"Each  provision  of  this  chapter  with  regard  to  rights,  obligations 
and  remedies  applies  whether  title  to  collateral  is  in  the  secured 
party  or  in  the  debtor. ' ' 

Proposed  Amendment.  The  Credit  Organizations  Committee  pro- 
poses to  delete  this  Section. 

Recommendation.     It    is    recommended    that    the    amendment    be 

rejected. 

Discussion.  The  Credit  Organizations  Committee  merely  say  that 
they  "favor  the  existing  law  on  the  subject."  It  is  difficult  to  comment 
on  this  statement  without  any  information  as  to  what  "existing  law" 
they  are  talking  about.  Generally  speaking,  a  chattel  mortgage  and  a 
conditional  sale  are  not  treated  differently  because  "title"  to  the  goods 
is  said  to  be  in  the  secured  party  in  one  case  and  not  in  the  other— 
they  are  both  treated  as  security  devices  which,  in  fact,  they  are.  How- 
ever, certain  vestiges  of  their  different  origins  may  remain  where  a 
distinction  is  made  solely  because  of  this  concept  of  ' '  title ' '  without  any 
policy  basis  whatever.  Any  unification  of  the  law  of  personal  property 
security  transactions  must  sweep  away  such  irrational  distinctions,  and 
that  is  all  that  this  Section  does. 

In  the  absence  of  any  information  as  to  what  distinction  between  a 
chattel  mortgage  and  a  conditional  sale  the  Committee  wants  to  pre- 
serve, and  how  it  would  be  possible  to  preserve  it  when  there  is  no 
longer  any  such  thing  as  either  a  chattel  mortgage  or  a  conditional  sale 
but  only  one  "secured  transaction",  we  recommend  the  rejection  of 
this  proposed  amendment.  Without  further  amendments  to  the  chapter 
it  would  seem  to  accomplish  nothing  anyway,  since,  as  the  Official  Com- 
ment points  out,  the  rules  in  this  Chapter  are  stated  without  reference 
to  the  location  of  title,  and  these  will  be  the  only  rules  in  force  after 
the  enactment  of  the  Code. 

SECTION    19204(2)(b) 

This  clause  provides : 

"(2)  for  the  purposes  of  this  Section  the  debtor  has  no  rights 
...  (b)  In  fish  until  caught,  in  oil,  gas  or  minerals  until  they 
are  extracted,  in  timber  until  it  is  cut ; ' ' 
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Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  delete  the  Mords  "in  timber  until  it  is  cut"  in  this  clause. 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.     See  discussion  under  Section  19105(l)(f),  above. 

SECTION    19204(3) 

This  subsection  provides : 

"(3)  Except  as  provided  in  subdivision  (4)  [relating  to  crops 
and  consumer  goods]  a  security  agreement  may  provide  that  col- 
lateral, whenever  acquired,  shall  secure  all  obligations  covered  by 
the  security  agreement. ' ' 

Proposed  Amendment.  The  Credit  Organizations  Committee  pro- 
poses to  delete  this  subsection  and  the  related  subsection  (4). 

Recommendation.     It    is    recommended    that    the    amendment    be 

rejected. 

Discussion.  The  intent  of  the  proposed  amendment  is  to  invalidate 
all  afteracquired  property  clauses  in  personal  property  security  trans- 
actions, although  it  is  somcAvhat  doubtful  if  mere  deletion  of  these 
subsections  would  have  that  effect. 

This  amendment  would  change  the  California  law  relating  to  almost 
every  type  of  personal  property  security  device.  An  afteracquired 
propertv  clause  in  a  chattel  mortgage  is  valid  in  California.  CC  ^  2883; 
Bank  of  California  v.  McCoy,  23  C.A.2d  192,  72  P.2d  923  (1937)  ;  of. 
CC  §  2977.  An  afteracquired  property  clause  in  an  assignment  of  ac- 
counts receivable  is  valid  in  California.  H.  S.  Mann  Corporation  v. 
Moodij,  144  C.A.2d  310,  301  P.2d  28  (1956).  An  afteracquired  property 
clause  in  an  inventory  lieu  agreement  is  valid  in  California,  provided 
that  the  merchandise  "is  from  time  to  time  .  .  .  designated  in  one  or 
more  separate  written  statements  dated  and  signed  by  the  borrower 
and  delivered  to  the  lender."  CC  §  3031. 

AVe  see  no  reason  for  thus  changing  the  California  law  or  for  in- 
validating all  afteracquired  property  clauses  in  connection  with  per- 
sonal property  security  agreements. 

SECTION    19204(4)(a) 

This  clause  provides : 

"  (4)  No  security  interest  attaches  under  an  afteracquired  prop- 
erty clause 

"  (a)  To  crops  which  become  such  more  than  one  year  after  the 
security  agreement  is  executed  except  that  a  security  interest  in 
crops  which  is  given  in  conjunction  with  a  lease  or  a  land  purcha.se 
or  improvement  transaction  evidenced  by  a  contract,  mortgage  or 
deed  of  trust  may  if  so  agreed  attach  to  crops  to  be  grown  on  the 
land  concerned  during  the  period  of  such  real  estate  transaction;" 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Coniinittee  propose  that  this  clause  be  deleted. 

Recommendation.  11  is  recommended  that  this  clause  (a)  be  de- 
leted. 
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Discussion.  This  clause  is  contrary  to  the  present  California  law. 
Although  Section  2977  of  the  Civil  Code  specifically  permits  a  cliattel 
mortgage  of  afteracquirecl  property  only  in  the  case  of  "live  stock,  or 
other  animate  chattels",  Section  2883  of  the  Civil  Code  provides  that 
"An  agreement  may  be  made  to  create  a  lien  upon  property  not  yet 
acquired  by  the  party  agreeing  to  give  the  lien,  or  not  yet  in  existence. 
In  such  case,  the  lien  agreed  for  attaches  from  the  time  when  the  party 
agreeing  to  give  it  acquires  an  interest  in  the  thing,  to  the  extent  of 
such  interest."  This  Section  was  construed  in  Bank  of  California  v. 
McCoy,  23  C.A.2d  192,  72  P.2d  923  (1937),  generally  to  validate  after- 
acquired  property  clauses  in  chattel  mortgages,  in  a  transaction  occur- 
ring before  the  enactment  of  Section  2977. 

No  reason  is  assigned  by  the  drafters  of  the  Code  for  the  invalidation 
of  mortgages  of  future  crops  which  are  to  be  grown  more  than  one  year 
after  the  execution  of  the  agreement.  Presumably,  it  Avas  feared  that 
rapacious  bankers  would  persuade  subsistence  farmers  to  hock  their 
future  for  an  indefinite  period,  and  create  a  species  of  serfdom.  There 
is  no  indication  that  this  sort  of  evil  has  occurred  under  the  present 
California  law,  and  an  attempt  to  fit  into  this  Goyaesque  picture  the 
relationship  between  Di  Giorgio  Fruit  Corporation  or  Kern  County 
Land  Company  and  Bank  of  America  or  Security  First  National  Bank 
becomes  slightly  ludicrous.  It  is  believed  that  the  retention  of  this 
clause  would  seriously  disrupt  the  established  method  of  financing  a 
number  of  crops  in  this  State.  * 

SECTION    19204(4)(b) 

This  clause  provides : 

"(4)  No  security  interest  attaches  under  an  afteracquired 
property  clause  .  .  . 

"(b)  To  consumer  goods  other  than  accessions  (Section  19314) 
or  replacements  when  given  as  additional  security  unless  the  debtor 
acquires  rights  in  them  within  10  days  after  the  secured  party 
gives  value. ' ' 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  that  this  clause  be  deleted. 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  The  only  reason  assigned  for  the  deletion  of  this  clause 
is  that  it  is  in  conflict  with  the  Unruh  Act.  Presumably  the  provision 
referred  to  is  CC  §  1808.1  dealing  with  "add-ons."  However,  this  pro- 
vision deals  not  with  making  the  subsequently  acquired  property  secu- 
rity for  the  original  debt,  but  with  making  the  original  property 
security  for  the  subsequent  debt.  In  other  words,  it  deals  not  with  the 
"afteracquired  property"  but  with  "future  advances."  Also,  that  Sec- 
tion deals  only  with  a  subsequent  sale  to  the  debtor  by  the  same  secured 
party.  In  that  situation,  obviously  the  afteracquired  property  can  be 
made  security  for  the  original  debt  ly  the  contract  by  which  the  subse- 
quent property  is  sold,  and  there  is  no  need  for  an  afteracquired  prop- 
erty clause  in  the  original  contract.  And  nothing  in  CC  §  1808.1  or  in 
this  clause  prohibits  such  a  clause  in  the  second  contract. 
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What  this  Section  does  prohibit,  which  is  not  touched  upon  in  the 
Unruh  Act,  is  a  general  afteracquired  propertj^  clause  in  a  secured 
transaction  relating  to  consumer  goods,  making  property  acquired  later 
from  any  source  security  for  the  original  debt,  unless  the  property  is  an 
accession  or  unless  it  is  acquired  within  ten  daj'^s  after  the  original 
contract.  This  seems  to  us  to  be  a  reasonable  regulation  of  the  after- 
acquired  property  clause  in  this  situation.  If  a  consumer  buj's  a  refrig- 
erator on  time,  and  later  purchases  free  and  clear  a  TV  set,  it  is  cer- 
tainly unreasonable  if  he  later  trys  to  borrow  on  the  TV  set  to  confront 
him  with  the  fine  print  in  the  contract  for  the  purchase  of  the  refrigera- 
tor saying  that  the  TV  set  is  also  mortgaged  for  the  debt  to  the  refrig- 
erator seller.  Furthermore,  the  general  use  of  such  clauses  would  result 
in  all  nonexempt  assets  of  virtually  every  consumer  being  subject  to 
the  liens  of  his  installment  vendors,  and  his  unsecured  creditors  would 
be  completely  out  in  the  cold  upon  insolvency.  This  seems  to  us  to  be 
unjust  to  the  unsecured  creditors. 

SECTION    19206(1) 

This  subsection  provides : 

"  (1)  Subject  to  any  statute  or  decision  which  establishes  a  dif- 
ferent rule  for  buyers  of  consumer  goods,  an  agreement  by  a  buyer 
that  he  will  not  assert  against  an  assignee  any  claim  or  defense 
which  he  may  have  against  the  seller  is  enforceable  by  an  assignee 
who  takes  his  assignment  for  value,  in  good  faith  and  without 
notice  of  a  claim  or  defense,  except  as  to  defenses  of  a  type  which 
may  be  asserted  against  a  holder  in  due  course  of  a  negotiable  in- 
strument under  the  chapter  on  commercial  paper  (Chapter  3).  A 
buyer  who  as  part  of  one  transaction  signs  both  a  negotiable  in- 
strument and  a  security  agreement  makes  such  an  agreement." 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  that  the  underscored  words  "or 
decision"  in  this  subsection  be  deleted. 

Recommendation.     It    is    recommended    that    the    amendment    be 

rejected. 

Discussion.  This  Section  deals  with  a  waiver  of  defenses  clause  in 
a  conditional  sale  contract  in  favor  of  a  finance  companj^  which  takes 
an  assignment  of  the  paper,  thus  imparting  by  contract  (if  valid)  an 
aspect  of  negotiability  to  such  paper.  California  has  been  one  of  the 
leading  jurisdictions  holding  such  a  clause  to  be  invalid.  American  Na- 
tional bank  v.  A.  G.  Sommervillc,  191  C.  364,  216  P.  376  (1923)  ;  cf. 
Commercial  Credit  Corp.  v.  Orange  County  Machine  Works,  34  C.2d 
766,  214  P.2d  819  (1950). 

However,  the  Unruh  Act  raises  a  question  as  to  the  continued  efficacy 
of  this  rule  in  California.  CC  §  1804.1  prohibits  in  any  retail  install- 
ment sale  contract  subject  to  that  act  a  provision  by  which  "The  buyer 
agrees  not  to  assert  against  a  seller  a  claim  or  defense  ari.sing  out  of 
the  sale  or  agrees  not  to  a.ssert  against  an  assignee  such  a  claim  or 
defense  other  than  as  provided  in  Section  1804.2."  (Emphasis  sup- 
plied.) CC  §  1804.2  provides  that  "No  right  or  defense  arising  out  of  a 
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retail  installment  sale  which  the  buyer  has  against  the  seller,  and  which 
would  he  cut  ojf  hy  assignment,  shall  be  cut  off  by  assignment  of  the 
contract  to  any  third  party  whether  or  not  he  acquires  the  contract  in 
good  faith  and  for  value  unless  the  assignee  gives  notice  of  the  assign- 
ment to  the  buyer  as  provided  in  this  Section  and  within  15  days  of  the 
mailing  of  such  notice  receives  no  written  notice  of  the  facts  giving  rise 
to  the  claim  or  defense  of  the  buyer."  (Emphasis  supplied.) 

There  are  two  possible  interpretations  of  these  provisions  of  the 
Unruh  Act:  (1)  They  are  intended  to  deal  only  with  defenses  which 
could  be  cut  off  by  assignment  under  the  Sommerville  case,  i.e.,  defenses 
arising  subsequent  to  notice  of  the  assignment  (CC  §  1459),  and  merely 
regulate  the  type  of  notice  necessary  to  cut  off  such  subsequent  defenses. 
(2)  They  are  intended  to  validate  generally  waiver  of  defenses  clauses, 
and  thus  overrule  the  Sommerville  case,  subject  only  to  the  notice  pro- 
visions of  the  Act.  See  7  UCLA  Law  Rev.  618,  at  744-758  (1960).  It 
would  seem  that  the  tirst  interpretation  is  the  more  reasonable  one,  in 
view  of  the  underscored  language  in  CC  §  1804.2,  above,  and  in  view 
of  the  fact  that  this  legislation  was  designed  to  protect  installment 
buyers,  not  to  destroy  the  protection  which  they  already  had  under  the 
California  decisions. 

The  effect  of  the  deletion  of  the  words  "or  decision"  in  this  subsec- 
tion would  be  a  clear  legislative  reversal  of  the  Sommerville  decision 
and  a  general  validation  of  waiver  of  defenses  clauses,  subject  only  to 
the  notice  requirements  of  the  Unruh  Act  m  transactions  subject  to 
that  Act.  The  subsection  as  it  now  stands,  of  course,  constitutes,  a  re- 
versal of  that  decision  with  respect  to  all  buyers  except  consumers.  To 
this  extent  the  clause  would  seem  to  be  justified,  since  consumers  are 
the  ones  who  are  most  in  need  of  protection  in  connection  with  provi- 
sions of  this  nature. 

"We  do  not  believe  that  a  reversal  of  the  Sommerville  case  in  toto  is 
justified.  The  financing  agency  which  regularly  purchases  the  paper 
of  a  retail  merchant  is  the  one  which  ought  to  bear  the  risk  of  his  fraud 
or  failure  to  deliver  the  consideration,  and  not  the  casual  purchaser  who 
buys  from  him  in  a  single  transaction  and  undoubtedly  does  not  under- 
stand the  legal  effect  of  a  waiver  of  defenses  clause  in  the  form  contract 
which  he  signs.  It  is  perfectly  obvious  that  the  invalidation  of  such 
clauses  for  many  years  in  this  State  has  imposed  no  obstacle  to  install- 
ment selling ;  on  the  contrary,  those  who  watch  the  parade  of  over-sold 
buyers  through  the  bankruptcy  court  in  Los  Angeles  have  been  saying 
that  perhaps  some  obstacles  to  such  selling  are  needed. 

SECTION    19301(1)(b) 

This  clause  provides : 

''(1)  Except  as  otherwise  provided  in  subdivision  (2),  an  un- 
perfected  security  interest  is  subordinate  to  the  rights  of  .  .  . 
(b)  A  person  who  becomes  a  lien  creditor  without  knowledge  of 
the  security  interest  and  before  it  is  perfected;" 

Proposed  Amendments.  The  State  Bar  Committee  proposes  to 
amend  this  clause  to  make  an  unperfected  security  interest  subordinate 
to  the  rights  of  a  person  who  extends  unsecured  credit  after  the 
security  interest  attaches  but  before  it  is  perfected,  with  a  21-day 
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grace  period  within  which  to  perfect.  The  California  Bankers  Com- 
mittee proposes  to  amend  this  clause  to  give  a  10-day  grace  period 
within  which  to  perfect,  but  to  retain  the  requirement  that  a  creditor 
must  become  a  lien  creditor  before  filing  in  order  to  attain  priority. 

Recommendation.  It  is  recommended  that  clause  (b)  be  amended 
to  read  as  follows:  "(b)  A  creditor  who,  without  knowledge  of  the 
security  interest,  extends  credit  to  the  debtor  after  the  security  interest 
attaches  and  before  it  is  perfected,  unless  it  is  perfected  before  or 
within  10  daj^s  after  it  attaches;" 

Discussion.  This  clause  deals  with  the  most  fundamental  problem 
with  respect  to  a  recording  or  filing  system  in  connection  with  secured 
transactions,  i.e.,  what  effect  does  non-recordation  or  failure  to  file 
have  on  the  rights  of  other  persons  who  are  creditors  of  the  debtor. 

Under  present  California  law,  at  one  extreme,  a  failure  to  record  a 
real  estate  mortgage  or  deed  of  trust  gives  no  rights  whatever  to 
other  creditors  of  the  mortgagor,  and  the  holder  of  the  unrecorded 
mortgage  can  come  in  and  gain  priority  even  after  le^-y  of  attachment 
or  execution  bv  another  creditor.  First  National  Bank  v.  Maxwell, 
123  C.  360,  55*  P.  980  (1899);  Bank  of  Ukiah  v.  Petaluma  Savings 
Bank,  100  C.  590,  35  P.  170  (1893).  Only  by  becoming  a  bona  fide 
purchaser  at  his  own  execution  sale  can  the  other  creditor  gain  priority 
over  the  unrecorded  mortgage.  Foorman  v.  V^^allace,  75  C.  552,  17  P. 
680   (1888). 

On  the  other  hand,  a  failure  to  record  a  chattel  mortgage  "immedi- 
ately or  as  soon  therafter  as  practicable"  gives  priority  to  any  creditor 
of  the  mortgagor  who  was  such  before  the  mortgage  was  executed  or 
became  such  after  its  execution  and  before  its  recordation,  ^Yolpert  v. 
Gripton,  213  C.  474,  2  P.2d  767  (1931)  ;  Cardenas  v.  Miller,  108  C. 
250,  39  P.  783  (1895)  ;  CC  §  2973;  even  though  attachment  or  execu- 
tion is  not  levied  by  such  other  creditor  until  after  recordation  or 
even  until  after  foreclosure  and  taking  of  possession  bv  the  mortgagee. 
ChelharY.  Acme  Gararje,  18  C.A.2d  (Supp.)  775,  61  P.2d  1232  (1936) 
(reviewing  the  cases). 

With  respect  to  other  security  devices  in  California,  the  Assignment 
of  Accounts  Receivable  Act  follows  generally  the  chattel  mortgage 
rules,  CC  §  3018,  with  a  five-day  period  for  filing.  (See  Costcllo  v. 
Bank  of  America,  246  F.2d  807  (9th  Circ.  1957),  holding  that  collec- 
tion of  the  account  terminates  any  right  of  the  other  creditors  to  gain 
priority.)  The  Inventory  Lien  Law  provides  that  the  rights  of  other 
creditors  who  have  not  levied  attachment  or  execution  is  cut  off  10 
days  after  filing,  regardless  of  when  the  filing  is  done,  CC  §  3031, 
thus  attempting  to  combine  the  functions  of  a  bulk  sales  notice  and 
a  recordation.  The  Trust  Receipts  Act  provides  that  the  rights  of  the 
holder  of  a  trust  receipt  is  superior  to  that  of  any  other  creditor  if 
filing  is  made  before  levy  of  attachment  or  execution  by  the  other 
creditor,  no  matter  how  belated  such  filing  may  be,  in  accord  with 
this  clause  of  the  Code,  CC  §  3016.4,  but  contrary  to  the  Code  the 
Trust  Receipts  Act  gives  a  30-day  grace  period  for  filing.  Ibid. 

There  are  several  quo.stions  involved  in  tliis  problem: 

(a)  Should  a  failure  to  fih^  within  some  required  period  give  any 
rights  to  creditors  of  the  debtor  who  extended  credit  before  the  execu- 
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tion  of  the  security  instrument?  When  such  persons  become  unsecured 
creditors,  they  do  so  with  knowledge  that  his  assets  may  subsequently 
be  encumbered  by  him.  When  such  a  transaction  occurs,  a  filing  or 
recordation  cannot  help  them  and  a  failure  to  file  or  record  cannot 
prejudice  them.  The  only  situation  in  which  it  might  be  argued  that 
such  a  prior  creditor  should  have  a  right  to  insist  upon  prompt  filing 
or  recording  is  one  where  he  has  a  ' '  negative  pledge  clause ' '  in  his  loan 
agreement  and  an  acceleration  provision  for  breach  of  this  clause.  To 
put  him  upon  notice  of  the  breach  by  making  a  public  record  of  it 
would  enable  him  to  take  action  to  protect  his  rights.  However,  this 
presupposes  that  he  will  be  constantly  searching  the  records  to  deter- 
mine whether  any  secured  transaction  has  been  placed  of  record,  which 
is  unlikely  in  most  cases,  and  that  the  secured  lender  had  no  knowledge 
of  the  negative  pledge  clause.  If  he  had  knowledge  of  it,  it  is  probable 
that  he  would  be  subordinated  in  equity  regardless  of  recordation  or 
lack  thereof. 

(b)  Should  there  be  some  specified  period  after  the  execution  which 
the  secured  lender  is  given  to  file,  and  during  which  he  will  not  be 
subject  even  to  attachment  or  execution  liens  of  other  creditors?  All 
of  the  existing  statutes,  other  than  the  Inventory  Lien  Law,  give  some 
period  of  time  for  the  secured  lender  to  file,  in  acknowledgment  of 
the  fact  that  it  is  impractical  to  carry  out  chattel  security  transac- 
tions through  an  escrow  as  one  would  a  real  estate  transaction,  with 
a  search  of  the  records  up  to  the  last  second  before  the  new  instrument 
is  placed  of  record.  (Even  under  the  Inventory  Lien  Law,  the  filing 
can  be  made  10  days  before  the  money  is  paid  over,  and  thus  the  se- 
cured lender  can  protect  himself.)  Unless  such  a  period  is  given,  with 
relation  back  of  the  filing  if  made  during  that  period,  the  secured 
lender  may  find  that  an  attachment  or  execution  has  been  levied  be- 
tween the  time  of  the  execution  of  the  security  instrument  and  the  time 
when  he  can  get  to  the  proper  office  to  place  it  of  record.  The  Bank- 
ruptcy Act,  in  §  60a,  recognizes  and  permits  such  relation  back  under 
State  law  up  to  a  maximum  period  of  21  days. 

(c)  If  the  filing  or  recordation  is  unreasonably  delayed,  should  a 
person  who  advances  credit  to  the  debtor  while  it  is  off  record  take 
priority  over  the  security  interest  even  though  he  does  not  levy  attach- 
ment or  execution  until  after  it  is  recorded?  An  affirmative  answer  is 
the  long  standing  policy  of  this  State  as  evidenced  by  our  chattel 
mortgage  statutes  and  the  Assignment  of  Accounts  Receivable  Act. 
It  is  true  that  this  policy  was  discarded  in  the  Trust  Receipts  Act, 
but  that  merely  shows  that  the  Commissioners  on  Uniform  State  Laws 
adopted  this  provision  of  the  Code  once  before,  not  that  it  is  right. 
It  would  seem  that  unless  the  unsecured  lender  can  rely  upon  the 
records  at  the  time  he  advances  his  money,  the  filing  or  recordation 
is  no  protection  to  him  at  all.  That  is  the  point  at  which  he  is  com- 
mitted, and  a  filing  or  recordation  three  or  fourth  months  later  does 
him  not  good  at  all,  even  if  he  learns  of  it.  This  clause  as  written 
would  permit  a  secured  lender  to  take  a  secret  lien,  to  keep  it  in 
his  pocket  six  months,  while  other  persons  extend  credit  to  the  debtor 
relying  upon  the  apparently  unencumbered  status  of  his  assets,  to  keep 
it  secret  another  period  while  their  debts  mature,  and  then  to  gain 
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priority  over  them  by  rushing  down  and  filing  the  day  before  they 
levy  attachment  or  execution.  This  makes  a  mockery  out  of  any  pre- 
tense that  other  creditors  are  protected  against  secret  liens  by  this 
provision  of  the  Code. 

(d)  If  the  filing  or  recordation  is  unreasonably  delayed,  should  a 
person  who  advances  credit  to  the  debtor  after  it  is  recorded  take  pri- 
ority over  the  security  interest?  Clearly,  the  answer  to  this  question 
should  be  no,  in  accord  with  CC  §  2973  and  our  other  present  statutes. 
If  the  interest  is  on  record  at  the  time  he  advances  his  money,  he  can- 
not have  been  prejudiced  by  the  delay. 

It  is  in  the  light  of  these  considerations  that  the  revision  of  this 
clause  (b)  suggested  above  has  been  drafted. 

One  other  point  should  be  mentioned.  This  clause  in  its  original  form 
has  the  virtue  that  it  eliminates  the  effect  of  the  decision  in  Constance 
V.  Harvey,  215  F.2d  571  (2d  Cir.  1954),  cert,  denied.  That  case  held 
that,  in  the  case  of  a  belated  recording  of  a  chattel  mortgage  under  a 
statute  such  as  California's,  even  though  no  creditor  in  fact  extended 
credit  while  the  mortgage  was  off  record  a  trustee  in  bankruptcy  could 
"pretend"  to  be  such  a  creditor  under  the  provisions  of  Section  70c 
of  the  Bankruptcy  Act  and  invalidate  the  mortgage.  This  makes  every 
chattel  mortgage  where  there  is  a  failure  to  record  seasonably  forever 
voidable  in  bankruptcy.  This  decision  does  not  apply  if  the  state  statute 
requires  a  creditor  to  acquire  a  lien  while  the  mortgage  is  off  record  in 
order  to  prevail.  In  the  Matter  of  P.T.G.  Grain  Service,  185  F.  Supp. 
332  (D.  Minn.  1960). 

However,  the  Sixth  Circuit  held  contra  to  the  Constance  case  in  In  re 
Alikasovich,  275  F.2d  454  (6th  Cir.  1960),  and  this  case  is  now  before 
the  Supreme  Court  on  certiorari  {suh  nom.  Lewis  v.  Manufacturers 
National  Bank).  Also,  Congress  at  its  last  session  enacted  a  bill  spon- 
sored by  the  National  Bankruptc}^  Conference  to  over  turn  the  Con- 
stance ease  (H.R.  7242),  but  this  bill  was  pocket-vetoed  by  the  Presi- 
dent in  September,  1960,  because  of  entirel}'  unrelated  provisions 
dealing  with  the  Federal  tax  lien.  Therefore,  it  appears  highly  probable 
that  the  Constance  case  will  be  overruled  either  by  Supreme  Court  or 
Congressional  action. 

In  any  event,  it  appears  to  us  unwise  to  attempt  to  solve  Bankruptcy 
Act  problems  by  state  enactments  and  at  the  cost  of  imposing  unjust 
results  in  non-bankruptcy  cases.  Certainly  the  experience  of  all  the 
states  rushing  to  enact  accounts  receivable  statutes  after  Corn  Exchange 
Bank  v.  Klauder,  318  U.S.  434  (1943),  and  then  having  these  statutes 
rendered  meaningless,  or  worse,  after  the  amendment  of  Section  60a 
in  1950  should  demonstrate  this. 

SECTION    19301(2) 

This  subsection  provides : 

"  (2)  If  the  secured  party  files  with  respect  to  a  purchase  money 
security  interest  before  or  Avithin  10  days  after  the  collateral  comes 
into  possession  of  the  debtor,  he  takes  priority  over  the  rights  of  a 
transferee  in  bulk  or  of  a  lien  creditor  which  arise  between  the  time 
the  security  interest  attaches  and  the  time  of  filing." 
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Proposed  Amendments.  The  California  Bankers  Committee  pro- 
poses the  insertion  of  the  words  ' '  or  other  buyer  not  in  ordinary  course 
of  business"  after  the  words  "transferee  in  bulk."  If  the  proposed 
amendment  of  Section  19301(l)('b)  of  the  State  Bar  Committee,  rec- 
ommended above,  is  accepted,  this  would  require  the  deletion  of  the 
underscored  words  "or  of  a  lien  creditor"  in  this  subsection. 

Recommendation.  It  is  recommended  that  both  amendments  be 
accepted  and  that  this  subsection  be  revised  to  read  as  follows:  "(2) 
If  the  secured  party  files  with  respect  to  a  purchase  money  security 
interest  before  or  within  10  days  after  the  collateral  comes  into  pos- 
session of  the  debtor,  he  takes  priority  over  the  rights  of  a  transferee  in 
bulk  or  other  buyer  not  in  ordinary  course  of  business  which  arise 
between  the  time  the  security  interest  attaches  and  the  time  of  filing. ' ' 

Discussion.  The  basic  rights  of  a  purchaser  of  goods  subject  to 
an  unfiled  security  interest  are  stated  in  Section  16301(1)  (c).  That 
clause  provides  that  the  purchaser  takes  free  of  the  unperfected  interest 
if  he  gives  value  and  receives  delivery  of  the  collateral  without  knowl- 
edge of  the  security  interest.  However,  that  provision  is  limited  to  a- 
transferee  in  bulk  ' '  or  other  buyer  not  in  ordinary  course  of  business ' ', 
since  a  security  interest  is  never  perfected  against  the  ordinary  cus- 
tomer of  a  merchant  either  before  or  after  filing.  [See  definition  of 
"buyer  in  ordinary  course  of  business"  in  Section  11201(9)]. 

However,  this  subsection  (2)  provides  for  a  special  relation  back  of 
the  filing  as  against  a  purchaser  in  the  case  of  a  purchase  money  se- 
curity interest,  if  it  is  filed  within  10  days.  Instead  of  using  the  lan- 
guage of  Section  16301(1)  (c)  in  describing  such  purchaser,  this  sub- 
section uses  only  the  words  "transferee  in  bulk"  and  omits  the  words 
"or  other  buyer  not  in  ordinary  course  of  business."  No  reason  is 
apparent  for  this  difference  in  treatment.  If  there  is  to  be  relation  back 
as  against  a  purchaser  of  the  goods,  it  would  seem  that  it  should  be 
against  any  purchaser  other  than  the  ordinary  customer  of  a  merchant. 
Furthermore,  the  words  "transferee  in  bulk"  alone  are  nowhere  de- 
fined, and  their  meaning  is  certainly  far  from  self-evident.  They  might 
be  construed,  for  example,  as  meaning  only  a  transferee  in  a  transaction 
subject  to  Chapter  6,  which  has  no  apparent  relationship  to  this 
problem. 

The  words  "  or  of  a  lien  creditor ' '  in  this  subsection  should  be  deleted 
if  the  recommended  amendment  to  Section  19301(l)('b)  is  adopted, 
since  that  has  already  provided  for  a  21-day  relation  back  of  the  filing 
as  against  all  creditors. 

SECTION    19301(3) 

This  subsection  provides: 

"  (3)  A  'lien  creditor'  means  a  creditor  who  has  acquired  a  lien 
on  the  property  involved  by  attachment,  levy  or  the  like  and 
includes  an  assignee  for  the  benefit  of  creditors  from  the  time  of 
assignment,  and  a  trustee  in  bankruptcy  from  the  date  of  the 
filing  of  the  petition  or  a  receiver  in  equity  from  the  time  of 
appointment.  Unless  all  the  creditors  represented  had  knowledge 
of  the  security  interest  such  a  representative  of  creditors  is  a  lien 
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creditor  without  knowledge  even  thoiigli  lie  personally  has  knowl- 
edge of  the  security  interest." 

Proposed  Amendments.  The  State  Bar  Committee  proposes  to  de- 
lete this  entire  subsection,  in  view  of  the  elimination  of  the  use  of  the 
words  "lien  creditor"  in  Section  19301(1)  (b).  The  California  Bankers 
Committee  proposes  to  delete  all  of  the  language  following  "or  the 
like"  in  the  first  sentence. 

Recommendation.  It  is  recommended  that  the  subsection  be  de- 
leted. 

Discussion.  If  the  recommended  amendment  to  Section  19301(1) 
(b)  is  accepted,  then  this  subsection  becomes  unnecessary,  and  one 
refers  back  to  Section  11201(12)  for  the  definition  of  "creditor"  as 
used  in  that  clause. 

If  that  amendment  is  not  accepted,  then  the  first  part  of  this  sub- 
section must  be  retained.  In  that  event,  it  is  recommended  that  this 
subsection  be  amended  to  read  as  follows:  "(3)  A  'lien  creditor' 
means  a  creditor  who  has  acquired  a  lien  on  the  property  involved  by 
attachment,  levy  or  the  like,  and  includes  a  receiver  in  equity  from 
the  time  of  appointment,  and  an  executor  or  administrator  of  an 
insolvent  debtor's  or  assignor's  estate  from  the  date  of  his  death." 

As  to  the  persons  who  should  be  included  within  the  definition  of 
"creditor"  or  "lien  creditor"  see  the  discussion  under  Section  11201 
(12)  above.  No  reason  is  apparent  for  airy  different  treatment  here. 

The  last  sentence  of  this  subsection  incorporates  the  "void  against 
one,  void  against  all"  principle  of  Moore  v.  Bay,  284  U.  S.  4  (1931), 
so  that  if  one  creditor  with  a  $100  claim  had  no  knowledge  of  the 
security  interest,  it  is  totally  void  in  insolvency  proceedings  for  the 
benefit  of  other  creditors  holding  $500,000  of  claims  even  though  they 
all  had  knowledge  and  could  not  have  gained  priority  outside  of  in- 
solvency. There  is  nothing  the  State  of  California  can  do  about  this 
doctrine  in  bankruptcy,  despite  the  apparent  belief  of  the  drafters  of 
the  Code  to  the  contrary,  but  it  can  avoid  adopting  it  for  all  insolvency 
proceedings  outside  of  bankruptcy  and  avoid  incorporating  it  into 
State  law  so  that  it  would  persist  in  bankruptcy  in  this  State  even 
if  Moore  v.  Bay  were  overturned. 

SECTION    19302(1)(c) 

This  clause  provides: 

"  (1)  A  financing  statement  must  be  filed  to  perfect  all  security 
interests  except  the  following :  .  .  . 

"(c)  A  purchase  money  security  interest  in  farm  equipment 
having  a  purchase  price  not  in  excess  of  two  thousand  five  hundred 
dollars  ($2,500);  ..." 

Proposed  Amendments.  The  California  Bankers  Committee  pro- 
poses to  (Iclcto  111  is  su])section.  In  any  event,  if  the  recommended 
deletion  of  Section  19313  is  accepted,  the  underscored  words  in  this 
clauso  must  ho  deleted. 

Recommendation.  It  is  recommended  that  the  clause  be  retained, 
but  that  the  under.scored  words  be  deleted. 
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Discussion.  The  basic  scheme  of  the  Code  is  to  require  filing  with 
respect  to  "equipment"  [Section  19109(2)]  but  not  with  respect  to  a 
purchase  money  security  in  "consumer  goods"  [Section  19109(1)  ;  Sec- 
tion 19302(1)  (d)].  However,  the  drafters  of  the  Code  apparently  felt 
that  small  items  of  farm  equipment,  even  though  falling  within  the 
classification  of  "equipment",  were  more  like  consumer  goods  and 
therefore  filing  should  not  be  required  for  a  purchase  money  security 
interest  in  them.  This  is  a  matter  of  judgment.  AVe  are  inclined  to  go 
along  with  the  Code  rather  than  the  contrary  opinion  of  the  California 
Bankers  Committee. 

SECTION    19302(1)(d) 

This  clause  provides : 

"  (1)  A  financing  statement  must  be  filed  to  perfect  all  security 
interests  except  the  following :  .  .  . 

"(d)  A  purchase  money  security  interest  in  consumer 
goods;  ..." 

Recommendation.  It  is  recommended  that  the  underscored  lan- 
guage be  deleted  to  conform  to  the  deletion  of  Section  19313. 

SECTION    1 9302(1  )(e) 

This  clause  provides : 

"  (1)  A  financing  statement  must  be  filed  to  perfect  all  security 
interests  except  the  following :  .  .  . 

"(e)  An  assignment  of  accounts  or  contract  rights  which  does 
not  alone  or  in  conjunction  with  other  assignments  to  the  same 
assignee  transfer  a  significant  part  of  the  outstanding  accounts 
or  contract  rights  of  the  assignor;" 

Proposed  Amendment.  The  State  Bar  Committee,  the  California 
Bankers  Committee,  and  the  Credit  Organizations  Committee  propose 
that  this  clause  be  deleted. 

Recommendation.     It  is  recommended  that  this  clause  be  deleted. 

Discussion.  The  Official  Comments  to  the  Code  state  that  the  pur- 
pose of  this  clause  is  to  exempt  from  the  filing  requirement  "casual 
or  isolated  assignments."  We  approve  of  this  purpose  and  would 
approve  of  this  clause  if  it  had  any  tendency  to  accomplish  it.  How- 
ever, under  this  clause  if  A  assigns  to  B  an  account  receivable,  which 
is  the  only  account  that  A  owns,  and  this  transaction  has  nothing  to 
do  with  any  business  which  either  one  of  them  is  engaged  in,  filing 
is  required  because  certainly  an  assignment  of  100  percent  of  the 
accounts  of  A  is  an  assignment  of  a  "significant  part"  of  his  accounts. 
On  the  other  hand,  if  a  manufacturing  corporation  assigns  to  a  finance 
company  5  percent  of  its  outstanding  accounts  receivable,  then  filing 
is  not  required  if  5  percent  is  determined  not  to  be  a  "significant 
part."  Thus  the  clause  has  no  tendency  to  accomplish  its  stated  pur- 
pose. Furthermore,  the  meaning  of  "significant  part"  is  wholly  am- 
biguous and  would  take  extensive  litigation  to  determine. 
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SECTEON    19302.(1) 

This  subsection  provides  for  certain  exemptions  from  the  filing  re- 
quirement which  is  generally  necessary  to  perfect  a  security  interest. 

Proposed  Amendments.  The  California  Bankers  Committee  pro- 
poses to  add  a  new  clause  to  this  subsection  exempting  from  the  filing 
requirement  all  transactions  with  respect  to  "general  intangibles." 

Recommendation.     It    is    recommended    that    the    amendment    be 

rejected. 

Discussion.  "General  intangibles"  are  defined  very  broadly  by  Sec- 
tion 19106  as  "any  personal  property  (including  things  in  action)" 
not  included  within  the  specific  definitions  of  goods,  accounts  (a  "right 
to  payment  .  .  .  not  evidenced  by  an  instrument  or  chattel  paper"), 
contract  rights  (a  "right  to  payment  under  a  contract  not  yet  earned 
by  performance"),  instruments,  and  chattel  paper.  Therefore,  general 
intangibles  is  a  residuary  classification  which  includes  all  intangible 
property  rights  not  falling  within  one  of  the  specific  classifications. 
However,  certain  items  are  excluded  from  the  scope  of  Chapter  9  by 
Section  19104. 

The  specific  definition  of  account,  contract  right,  instrument  and 
chattel  paper  are  collectively  so  broad  that  it  is  a  little  difficult  to  find 
illustrations  of  property  interests  whicli  fall  within  the  category  of 
"general  intangibles."  The  Official  Comment  lists  goodwill,  literary 
rights,  rights  to  performance,  copyrights,  trade-marks  and  patents, 
but  it  notes  that  the  latter  t^'pe  of  property  interests  may  be  or  become 
subject  to  a  Federal  recordation  statute  and,  therefore,  be  excluded 
from  the  scope  of  Chapter  9  by  Section  19104(a). 

The  California  Bankers  Committee  states  that  filing  is  not  required 
for  these  types  of  property  interests  now,  and  that  in  their  opinion 
it  is  neither  necessary  nor  desirable.  No  supporting  argument  is  made 
and,  therefore,  it  is  a  little  difficult  to  assess  the  proposal.  We  see 
nothing  in  the  nature  of  this  general  residuary  classification  which 
impels  the  conclusion  that  it  should  be  exempted  from  a  general  filing 
requirement  with  respect  to  all  assignments  made  for  security.  The 
fact  that  this  would  change  the  law  is  hardly  an  argument  in  itself 
that  such  change  should  not  be  made. 

SECTION    19302.1 

This  subsection  provides  for  certain  exemptions  from  the  filing  re- 
quirement which  is  generally  necessary  to  perfect  a  security  interest. 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  add  a  new  clause  to  this  subsection  exempting  from  the  filing 
requirement  an  assignment  of  a  claim  against  the  United  States  which 
is  subject  to  the  Federal  Assignment  of  Claims  Act. 

Recommendation.  It  is  recommended  that  this  subsection  be 
amended  by  adding  a  new  clause  (g)  thereto,  to  read  as  follows:  "  (g) 
An  assignment  of  any  claim  against  the  United  States  made  pursuant 
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to  and  in  conformity  with  31  U.S.C.   §  203  or  41  U.S.C.   §   15    (the 
Assignment  of  Claims  statutes)." 

Discussion.  The  Assignment  of  Claims  statutes  (31  U.S.C.  §  203 
and  41  U.S.C.  §  15)  require  as  a  condition  of  an  assignment  of  a  claim 
against  the  United  States  as  security  that  the  consent  of  the  depart- 
ment head  involved  be  secured  and  that  notice  be  given  to  the  Govern- 
ment. 

If  an  assignment  of  a  claim  is  made  without  compliance  with  the 
Assignment  of  Claims  statutes,  it  is  void  against  the  United  States,  but 
it  is  nevertheless  generally  valid  as  between  the  assignor  and  assignee 
and  as  against  third  parties.  Mayo  v.  Pioneer  Bank  &  Trust  Company, 
270  F.2d  823,  834  (5th  Circ.  1959)  ;  California  Bank  v.  United  States 
Fidelity  &  Guaranty  Co.,  129  F.2d  751,  753  (9th  Cir.  1942).  However, 
such  an  assignment  is  only  valid  against  third  persons  *'i/  it  is  per- 
fected according  to  local  law."  M.  M.  Landy,  Inc.  v.  Nicholas,  221  F.  2d 
923,  927  (5th  Cir.  1955)  (holding  that  compliance  with  the  Florida 
Assignment  of  Accounts  Receivable  Act  was  necessary  in  that  case  to 
perfect  the  interest  of  the  assignee).  We  see  no  reason  why,  if  there  is 
an  assignment  of  a  claim  against  the  United  States  in  violation  of  the 
Assignment  of  Claims  statutes,  it  should  be  perfected  without  any  filing 
under  the  Code  (which  would  be  the  effect  of  the  language  suggested 
by  the  California  Bankers  Committee). 

On  the  other  hand,  if  the  Assignment  of  Claims  statute  is  complied 
with,  it  is  probable  that  a  State  cannot  require  any  additional  filing  to 
perfect  the  assignment.  By  amendment  in  1951  (65  Stat.  41)  those 
statutes  declare :  ' '  Notwithstanding  any  law  to  the  contrary  governing 
the  validity  of  assignments,  any  assignment  pursuant  to  this  section 
shall  constitute  a  valid  assignment  for  all  purposes."  While  the  imme- 
diate purpose  of  this  amendment  was  to  prevent  the  Government  from 
recovering  from  the  assignee,  see  American  Fidelity  Company  v.  Na- 
tional City  Bank  of  Evansville,  266  F.2d  910,  at  915  (D.C.  Cir.  1959), 
it  appears  to  be  a  sweeping  pre-emption  of  the  field  by  the  Federal 
Government,  and  such  a  pre-emption  is  consonant  with  the  main  pur- 
pose of  the  statutes  to  "encourage  the  private  financing  of  government 
contracts."  Central  Bank  v.  United  States,  345  U.  S.  639,  at  646  (1953). 
Therefore,  although  we  have  found  no  case  so  holding  and  despite 
the  contrary  suggestion  in  the  Official  Comment  to  Section  9-302  of  the 
Code,  we  believe  that  filing  under  the  Code  probably  cannot  be  required 
if  there  has  been  compliance  with  the  Assignment  of  Claims  statutes. 
[See  Baruch  Investment  Co.  v.  California  Equities,  Inc.,  3  Cal.  Rptr. 
763  (Cal.  App.  1960),  where  there  was  a  filing  under  the  California 
Assignment  of  Accounts  Receivable  Act  with  respect  to  a  claim  against 
the  United  States,  but  the  court  did  not  discuss  this  point  nor  indicate 
whether  there  had  been  any  compliance  with  the  Assignment  of  Claims 
statutes.] 

We  believe  that  it  is  preferable  not  to  leave  this  question  up  in  the 
air  subject  to  future  litigation,  but  expressly  to  exempt  from  filing 
under  the  Code  where  there  has  been  compliance  with  the  Federal 
Assignment  of  Claims  statutes,  since  the  Federal  Government  has  prob- 
ably already  pre-empted  this  field. 
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SECTION    19305 

This  Section  provides : 

'*A  security  interest  in  letters  of  credit  and  advices  of  credit 
(subdivision  (2)  (a)  of  Section  15116),  goods,  instruments,  nego- 
tiable documents  or  chattel  paper  may  be  perfected  by  the  secured 
party's  taking  possession  of  the  collateral.  If  such  collateral  other 
than  goods  covered  by  a  negotiable  document  is  held  by  a  bailee, 
the  secured  party  is  deemed  to  have  possession  from  the  time  the 
bailee  receives  notifieation  of  secured  party's  interest.  A  security 
interest  is  perfected  hy  possession  from  the  time  possession  is  taken 
without  relation  back  and  continues  only  so  long  as  possession  is 
retained,  unless  otherwise  specified  in  this  chapter.  The  security 
interest  may  be  otherwise  perfected  as  provided  in  this  chapter 
before  or  after  the  period  of  possession  by  the  secured  party." 

Proposed  Amendment.  The  Credit  Organizations  Committee  pro- 
poses to  delete  this  Section. 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  The  purpose  of  the  proposed  amendment  is  to  prohibit 
the  perfection  of  a  security  interest  by  possession  because  "no  financ- 
ing statement  would  be  filed  and  creditors  would  have  no  notice  of  the 
transaction."  The  result  of  the  proposed  amendment  would  be  to  pro- 
hibit all  pledges  of  personal  property  in  California,  which  have  been 
recognized  not  only  since  the  Civil  Code  was  enacted  (CC  §  §  2986 — 
3011)  but  at  least  since  the  first  American  arrived  in  the  State.  What 
this  would  do  to  the  pawnbrokerage  business,  the  field  warehousing 
business  (which  is  a  species  of  pledge)  and  to  the  stock  brokerage  busi- 
ness (where  thousands  of  pledges  of  securities  must  be  carried  out  every 
day),  to  pick  onlj^  three  out  of  possibly  hundreds  of  examples,  simply 
cannot  be  contemplated  with  equanimity. 

SECTION    19306(4) 

This  subsection  provides : 

"(4)  In  the  event  of  insolvency  proceedings  instituted  by  or 
against  a  debtor,  a  secured  party  with  a  perfected  security  interest 
in  proceeds  has  a  perfected  security  interest 

"  (a)   In  identifiable  noncash  proceeds; 

"(b)  In  identifiable  cash  proceeds  in  the  form  of  money  which 
is  not  commingled  with  other  money  or  deposited  in  a  bank  account 
prior  to  the  insolvencj^  proceedings; 

"  (e)  In  identifiable  cash  proceeds  in  the  form  of  checks  and  the 
like  which  are  not  deposited  in  a  bank  prior  to  the  insolvency  pro- 
ceedings; and 

"(d)  In  all  cash  and  bank  accounts  of  the  debtor,  if  other  cash 
proceeds  have  been  commingled  or  deposited  in  a  bank  account, 
but  the  perfected  security  interest  under  this  paragraph  (d)  is 

"  (i)   Subject  to  any  right  of  setoff;  and 

"  (ii)  Limited  to  an  amount  not  greater  than  the  amount  of  any 
cash  proceeds  received  by  the  debtor  within  10  days  before  the 
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institution  of  the  insolvency  proceedings  and  commingled  or  depos- 
ited in  a  bank  account  prior  to  the  insolvency  proceedings  less  the 
amount  of  cash  proceeds  received  by  the  debter  and  paid  over  to 
the  secured  party  during  the  10-day  period." 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  add  a  provision  making  clear  a 
secured  party's  right  to  a  segregated  bank  account  in  which  only  the 
proceeds  from  the  sale  of  his  collateral  have  been  placed.  The  California 
Bankers  Committee  also  proposes  to  amend  clause  (d)  of  this  subsec- 
tion to  restrict  the  right  of  the  secured  party  to  those  bank  accounts 
and  cash  in  which  proceeds  have  been  commingled,  rather  than  to  ' '  all 
cash  and  bank  accounts  of  the  debtor. ' '  The  Credit  Organizations  Com- 
mittee proposes  to  delete  clause  (d)  of  this  subsection. 

Recommendation.  It  is  recommended  that  the  first  two  amend- 
ments be  accepted,  that  the  third  amendment  be  rejected,  and  that 
clause  (a)  and  the  introductory  portion  of  clause  (d)  of  this  subsection 
be  amended  to  read  as  follows: 

"(a)   In  identifiable  noncash  proceeds,  and  in  a  separate  bank, 
account  containing  only  proceeds;" 

"(d)  In  all  cash  and  bank  accounts  of  the  debtor  in  which  pro- 
ceeds have  been  commingled  with  other  funds,  but  the  perfected 
security  interest  under  this  paragraph  (d)  is  [clauses  (i)  and  (ii) 
unchanged]." 

Discussion.  This  subsection  deals  with  the  situation  where  the 
debtor  has  sold  the  collateral  pursuant  to  permission  to  do  so  in  the 
loan  agreement,  but  has  not  accounted  to  the  secured  party  for  the  pro- 
ceeds of  sale  at  the  time  when  insolvency  supervenes.  Under  present 
law,  the  right  of  the  secured  party  generally  depends  upon  whether  he 
can  "trace"  the  proceeds,  and,  this  in  turn,  depends  upon  difficult  and 
confusing  doctrines  regarding  "tracing"  (e.g.,  first-in,  first-out;  non- 
trust-funds  used  first;  etc.).  The  drafters  of  the  Uniform  Trust  Ke- 
ceipts  Act  apparently  attempted  to  give  the  secured  party  a  lien  upon 
"all  assets"  of  the  debtor  to  the  extent  of  proceeds  received  within  10 
days  prior  to  insolvency,  but  In  re  Crosstown  Motors,  Inc.,  272  F.  2d 
224  (7th  Cir.  1959),  held  that  that  Act  only  created  a  State  "priority" 
which  is  invalid  in  bankruptcy.  Contra:  In  re  Harpeth  Motors,  135  F. 
Supp.  863  (M.  D.  Tenn.  1955). 

This  subsection  solves  the  problem  by  eliminating  the  requirement  of 
"tracing"  and  clearly  giving  to  the  secured  party  a  lien  upon  "all 
cash  and  bank  accounts"  of  the  debtor  to  the  extent  of  proceeds  re- 
ceived within  10  days  of  insolvency.  The  secured  party  also  has  a  right 
to  any  "identifiable"  proceeds  which  have  not  been  commingled  with 
other  funds.  Presumably,  where  the  proceeds  have  been  commingled, 
the  right  of  the  secured  party  to  "trace"  into  a  bank  account  beyond 
the  10-day  period  is  lost,  although  the  subsection  does  not  expressly 
say  so. 

It  is  not  clear  whether  the  term  "identifiable  noncash  proceeds" 
would  include  a  separate  bank  account  in  which  the  debtor  is  required 
to  deposit  proceeds  and  in  which  he  deposits  only  proceeds.  If  not,  then 
the  right  of  the  secured  party  to  such  a  bank  account  would  be  limited 
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under  clause  (d)  to  proceeds  deposited  in  it  within  the  10-day  period. 
Since  such  a  bank  account  includes  only  "his"  money,  certainly  the 
secured  party  should  have  a  right  to  it  regardless  of  when  the  proceeds 
were  received  and  this  interpretation  should  not  be  left  to  inference. 

With  respect  to  "commingled"  cash  and  bank  accounts,  the  original 
clause  (d)  would  give  the  secured  party  a  lien  to  the  amount  of  pro- 
ceeds received  within  the  10-day  period  upon  all  cash  and  bank  ac- 
counts of  the  debtor,  even  though  as, to  some  or  most  of  them  it  could 
be  demonstrated  that  no  proceeds  had  gone  into  them.  In  other  words, 
suppose  the  debtor  had  four  bank  accounts,  and  he  commingled  pro- 
ceeds in  only  one  of  them,  which  had  a  zero  balance  on  the  date  of 
insolvency;  the  secured  party  would  have  a  lien  on  the  other  three 
bank  accounts  in  which  no  proceeds  had  beeii  commingled.  This  seems 
to  go  too  far  in  favoring  the  secured  party  over  unsecured  cred- 
itors. Therefore,  the  amendment  proposed  by  the  California  Bankers 
Committee  is  recommended,  which  would  limit  this  lien  to  those  bank 
accounts  in  which  commingling  has  occurred. 

The  proposed  amendment  of  the  Credit  Organizations  Committee 
would  leave  in  effect  the  present  law  regarding  "tracing"  with  all  of 
its  uncertainties.  We  believe  that  the  substitution  of  a  simple  and  arbi- 
trary rule  such  as  that  of  the  Code  is  preferable  from  the  point  of  view 
of  both  the  secured  creditor  and  the  unsecured  creditors. 

SECTION    19307(2) 

This  subsection  provides : 

"  (2)  In  the  case  of  consumer  goods  in  the  case  of  farm  equip- 
ment having  an  original  purchase  price  not  in  excess  of  two 
thousand  five  hundred  dollars  ($2,500)  (other  than  fixtures,  see 
Section  19313),  a  buyer  takes  free  of  a  security  interest  even 
though  perfected  if  he  buj^s  without  knowledge  of  the  security 
interest,  for  value  and  for  his  own  personal,  family  or  household 
purposes  or  his  own  farming  operations  unless  prior  to  the  pur- 
chase the  secured  party  has  filed  a  financing  statement  covering 
such  goods." 

Proposed  Amendment.  Tlie  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  delete  this  subsection.  If  it  is 
retained,  the  reference  to  Section  19313  should  be  deleted  if  that  Sec- 
tion is  deleted  as  recommended  below. 

Recommendation.  It  is  recommended  that  this  subsection  be 
deleted. 

Discussion.  The  Code  does  not  require  filing  to  perfect  a  purchase 
money  security  interest  in  consumer  goods  or  in  farm  equipment  cost- 
ing less  than  $2500  as  against  a  creditor  of  the  buyer  or  a  purchaser 
from  the  buyer.  Section  19302.  This  is  to  eliminate  from  the  filing 
requirement  the  thousands  of  retail  sales  per  day  which  are  now 
handled  under  conditional  sale  contract  and  not  required  to  be  filed 
or  recorded.  However,  by  this  subsection  unless  there  is  a  filing  with 
respect  to  those  transactions,  the  security  interest  is  not  perfected  as 
against  purcliaser  who  buys  "for  his  own  personal,  family  or  house- 
hold purposes  or  for  his  own  farming  operations."  Thus,  a  filing  re- 
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quirement  is  reintroduced  through  the  back  door,  and  in  order  to  be 
completely  protected,  the  installment  seller  must  file.  We  think  such  a 
requirement  is  impractical,  and  that  the  secured  party  should  not  be 
subjected  to  this  risk  because  he  does  not  file.  Even  if  he  did  file,  and 
therefore  retained  his  priority  over  the  purchaser  from  his  buyer,  the 
chances  are  a  1,000  to  1  that  a  purchaser  of  the  type  described  in  this 
subsection  would  not  check  the  records  anyway.  To  say  that  the  install- 
ment seller  must  file  in  order  to  give  such  a  purchaser  notice  ignores 
realities. 

SECTION    19311 

This  Section  provides : 

"The  debtor's  rights  in  collateral  may  be  voluntarily  or  invol- 
untarily transferred  (by  way  of  sale,  creation  of  a  security  inter- 
est, attachment,  levy,  garnishment  or  other  judicial  process)  not- 
withstanding a  provision  in  the  security  agreement  prohibiting 
any  transfer  or  making  the  transfer  constitute  a  default." 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  delete  this  Section. 

Recommendation.  It  is  recommended  that  the  proposed  amend- 
ment be  rejected. 

Discussion.  This  Section  is  clearly  in  accord  with  the  California 
law  in  permitting  a  levy  upon  the  owner's  eqtiity  in  encumbered  prop- 
erty despite  any  provision  in  the  mortgage  or  conditional  sale  "for 
default  or  forfeiture  in  case  of  levy  or  change  of  possession."  CCP 
§  689a. 

This  section  would  also  appear  to  be  in  accord  with  the  present  Cali- 
fornia law  in  permitting  a  voluntary  conveyance  of  the  owner's  equity 
in  encumbered  property.  Section  538  of  the  Penal  Code  makes  it  a 
crime  for  the  mortgagor  to  sell  his  equity  without  notifying  the  pur- 
chaser of  the  mortgage  and  notifying  the  mortagee  of  the  sale.  How- 
ever, it  is  said  that  even  a  violation  of  this  Section  does  "not  prevent 
title  passing  to  the  purchaser,  subject  to  the  mortgage  lien  .  .  .". 
Schwartzler  v.  Lemas,  11  C.A.2d  442,  450,  53  P.2d  1039  (1936).  With 
respect  to  property  held  under  a  conditional  sale  contract,  in  Bowden 
V.  Bank  of  America,  36  C.2d  406,  413,  224  P.2d  713  (1950)  the  court 
said  that  "The  interest  of  [the]  purchaser  .  .  .  ,  though  it  does  not 
amount  to  a  legal  title,  may  be  made  the  subject  of  a  chattel  mortgage 
which  will  be  good  otherwise  than  as  against  the  vendor.  .  .  .  Like- 
wise, the  buyer's  interest  may  be  conveyed  subject  to  the  rights  of  the 
conditional  seller."  See,  also,  Luke  v.  Mercantile  Acceptance  Corp.,  Ill 
C.A.2d  431,  244,  P.2d  764  (1952).  While  these  cases  do  not  expressly 
deal  with  a  situation  where  the  vendee  of  the  owner's  equity  had  knowl- 
edge of  a  provision  prohibiting  its  transfer,  there  would  seem  to  be 
no  reason  to  sanction  such  a  restraint  on  alienation.  This  Section  is 
said  to  be  in  accord  with  the  law  of  New  York.  3  N.  Y.  Law  Rev. 
Comm.,  Study  of  the  Uniform  Commercial  Code  (1955)  2060. 

This  Section  does  not,  of  course,  invalidate  a  provision  making  such 
a  transfer  of  the  owner's  equity  an  event  of  default  or  take  away  any 
other  remedies  which  the  secured  party  may  have  reserved  to  himself. 
However,  as  stated  in  the  Luke  case,  supra,  "The  sole  interest  of  the 
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[conditional]  seller  is  in  the  receipt  of  the  price,  and  his  reserved  title 
cannot  be  used  for  any  other  purpose."  Therefore,  if  the  buyer  should 
tender  payment  in  full,  it  would  seem  that  the  secured  party  would 
have  no  right  to  complain. 

SECTION    19312(1) 

This  subsection  provides  in  part : 

"  (1)  The  rules  of  priority  stated  in  the  following  sections  shall 
govern  where  applicable:  .  .  .  Section  19313  on  security  interests 
in  real  estate.  ..." 

Recommendation.  It  is  recommended  that  the  underscored  words 
in  this  subsection  be  deleted  in  view  of  the  recommended  deletion  of 
Section  19313,  discussed  below. 

SECTION    19312(2) 

This  subsection  provides : 

"  (2)  A  perfected  securit}^  interest  in  crops  for  new  value  given 
to  enable  the  debtor  to  produce  the  crops  during  the  production 
season  and  given  not  more  than  three  montlis  before  the  crops 
become  growing  crops  by  planting  or  otherwise  takes  priority  over 
an  earlier  perfected  security  interest  to  tlie  extent  that  such  earlier 
interest  secures  obligations  due  more  than  six  montlis  before  the 
crops  become  growing  crops  by  planting  or  otherwise,  even  though 
the  person  giving  new  value  had  knowledge  of  the  earlier  securitj'^ 
interest. ' ' 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  delete  this  subsection. 

Recommendation.  It  is  recommended  that  this  subsection  be 
deleted. 

Discussion.  This  subsection  would  introduce  an  entirely  novel  rule 
to  tlie  California  law.  Its  effect  would  be  to  give  the  subsequent  lender 
on  crops  a  special  priority  over  an  earlier  lender  on  the  same  crops,  if 
the  subse(iuent  loan  is  made  to  enable  the  debtor  to  produce  the  crops 
and  within  tliree  months  of  the  time  they  are  planted,  and  if  the  prior 
lender's  security  secui'cs  debts  due  more  than  six  months  before  the 
crops  are  planted.  Its  apparent  purpose  (tliere  is  no  discussion  of  its 
purpose  in  the  Official  Comments — the  usual  situation  under  the  Code) 
is  to  permit  a  farmer  who  is  overburdened  with  debt  to  lift  those  debts 
temporarily  to  the  extent  necessary  to  secure  additional  loans  for  plant- 
ing, and  thus  to  l)ocome  more  overburdened  witli  debt.  We  agree  with 
the  State  Bar  Conmiittee  and  the  California  Bankers  Committee  that 
there  is  no  evidence  tliat  sueh  a  gimmick  is  needed  in  ('alifornia  under 
present  economic  conditions,  or  wuul<l  be  wise  at  any  time. 

SECTION    19312 

This  Section  provides  for  pi-iorities  among  conflicting  security  in- 
terests in  the  same  coUatei-al.  Altliough  there  was  a  separate  subsection 
in  the  1052  Text  dealing  with  future  advances,  this  was  eliminated  in 
the  1958  Text. 
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Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  incorporate  in  the  Code  the  sub- 
stance of  CC  §  2975  (recently  revised  pursuant  to  the  Study  of  the 
California  Law  Revision  Commission)   dealing  with  future  advances. 

Recommendation.  It  is  recommended  that  a  new  subsection,  to  be 
numbered  (2)  in  place  of  the  deleted  subsection  (2)  of  the  original 
text,  be  added  to  this  Section,  to  read  as  follows: 

"  (2)  The  secured  party  takes  priority  as  to  the  future  advances 
specified  below  from  the  time  his  security  interest  was  originally 
perfected : 

(a)  If  a  maximum  amount  to  be  secured  is  stated  in  the  filed 
financing  statement  (or  in  a  security  agreement  where  a  financing 
statement  is  not  required  to  be  filed),  as  to  all  advances  up  to  that 
amount  outstanding  at  any  one  time  (without  regard  to  advances 
already  repaid  or  discharged),  whether  the  making  of  such  ad- 
vances is  optional  with  or  obligatory  upon  the  secured  party ; 

(b)  If  a  maximum  amount  to  be  secured  is  not  so  stated,  as  to 
all  obligatory  advances,  und  as  to  all  optional  advances  made  by 
the  secured  party  without  knowledge  of  an  intervening  right;  and 

(c)  In  all  cases,  as  to  advances  and  expenditures  made  by  the 
secured  party  for  the  protection,  maintenance,  preservation  or  re- 
pair of  the  collateral. 

"Accrued  interest  has  the  same  priority  as  the  advance  or  ex- 
penditure to  which  it  relates.  Repayment  in  full  of  amounts  owing 
under  a  security  agreement  covering  future  advances  does  not  ex- 
tinguish the  security  interest  Ox  tiie  secured  party. ' ' 

Discussion.  This  subject  of  the  priority  accorded  to  future  ad- 
vances is  sufficiently  important  and  recurring  that  it  should  be  spe- 
cifically covered  by  the  Code,  as  it  was  in  the  1952  Text.  The  language 
suggested  above  is  substantially  that  of  CC  §  2975,  and  that  suggested 
by  the  California  Bankers  Committee,  revised  somewhat  to  incorporate 
in  the  introductory  portion  some  of  the  language  of  the  1952  Text  of 
the  Code  and  otherwi/ie  to  clarify  minor  points.  (For  example,  the  lan- 
guage suggested  by  tiie  California  Bankers  Committee  would  permit 
the  statement  of  the  maximum  amount  in  the  security  agreement  alone 
where  a  financing  statement  "has  not  been  filed."  We  have  changed 
this  to  read  "is  not  required  to  be  filed. ") 

SECTION    19312 

This  Section  provides  for  priorities  among  conflicting  security  inter- 
ests in  the  same  collateral.  Although  there  was  a  separate  subsection 
in  the  1952  Text  of  the  Code  dealing  with  the  priority  as  between  a 
surety  for  the  debtor  and  a  subsequent  lender  who  advances  money 
to  enable  the  debtor  to  perform  the  obligation  for  which  the  surety 
is  secondarily  liable,  this  was  eliminated  in  the  1958  Text. 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  reincorporate  in  the  Code  the  substance  of  subsection  (7) 
of  the  1952  Text  of  this  Section. 
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Recommendatioii.  It  is  recommended  that  a  new  subsection  (5), 
with  present  subsection  (5)  to  be  renumbered  (6),  be  added  to  this 
Section,  to  read  as  follows: 

"(5)  A  security  interest  which  secures  an  obligation  to  reim- 
burse a  surety  or  other  person  secondarily  obligated  to  pay  or 
perform  is  subordinate  to  a  later  security  interest  given  to  a 
secured  party  who  makes  a  new  advance  or  gives  other  new  value 
to  enable  the  debtor  to  perform  the  obligation  for  which  the  earlier 
secured  party  is  liable  if  in  fact  such  advance  or  new  value  is 
so  used." 

Discussion.  The  suggested  language  is  that  of  the  California 
Bankers  Committee,  which  is  identical  with  the  1952  Text  of  the  Code 
except  for  the  addition  of  the  requirement  that  the  subsequent  advance 
be  "in  fact  ...  so  used."  This  seems  a  very  reasonable  addition. 

The  explanation  of  this  subsection  in  the  1952  Text  of  the  Code  was 
as  follows:  "Although  prior  law  on  this  point  was  obscure,  this  provi- 
sion is  in  accordance  with  commercial  understanding  among  the  parties 
involved :  the  surety 's  obligation  becomes  fixed  only  when  the  debtor 
is  unable  to  perform  his  contract;  advances  made  to  enable  his  per- 
formance are  entitled  to  priority.  [This]  Subsection  .  .  .  adopts  the 
principle  of  Coconut  Grove  Exchange  Bank  v.  New  Amsterdam  Cas- 
ualty Co.,  149  F.2d  73  (5th  Cir.  1945)  ;  First  Camden  Nat.  Bank  & 
Trust  Co.  V.  Aetna  Casualtij  &  Suretij  Co.,  132  F.2d  114  (3rd  Cir. 
1942),  and  rejects  the  contrary  holding  in  Royal  Indemnity  Co.  v. 
Uiiited  States,  93  F.  Supp.  891   (Ct.  CI.  1950)." 

Although  none  of  the  three  cases  cited  in  this  comment  appear  to 
be  entirely  in  point  (perhaps  this  was  the  reason  the  subsection  was 
deleted),  and  we  have  found  no  case  in  California,  the  principles 
stated  by  ]\Iadden,  J.,  dissenting  in  the  Eoyal  Indemnity  Co.  case, 
appear  to  us  to  be  completely  sound:  "The  bank  [subsequent  secured 
party]  loaned  money  to  the  contractor  for  the  construction,  labor,  and 
material  costs  incurred  in  the  performance  of  the  contract  in  ques- 
tion. Such  evidence  as  is  available  indicates  that  the  contractor  used 
the  borrowed  money  for  that  purpose,  and,  in  the  absence  of  any 
evidence  to  the  contrary,  I  think  the  court  should  so  find.  The  use 
of  the  borrowed  money  for  this  purpose,  then,  reduced  dollar  for 
dollar,  the  bills  for  labor  and  materials  which  the  surety  [prior  secured 
party]  would  have  been  obliged  to  pay  if  the  contractor  had  not 
paid  them  with  the  money  Ijorrowed  from  the  bank.  ...  if  [the 
surety]  also  gets  [the  accounts  assigned  to  it  as  security]  .  .  .  ,  and 
covered  by  the  contractor's  assignment  to  the  bank,  it  will  have  been 
relieved  of  the  risk  of  its  surety  obligation,  largely  with  the  bank's 
money.  I  see  no  equity  in  that  result. ' ' 

SECTION    19313 

This  Section  provides: 

"(1)  The  rules  of  this  Section  do  not  apply  to  goods  incorpo- 
rated into  a  structure  in  the  manner  of  lumber,  bricks,  tile,  cement, 
glass,  metalwork  and  tlie  like  and  no  security  interest  in  them 
exists  under  this  chapter  unless  the  structure  remains  personal 
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property  under  applicable  law.  The  law  of  this  State  other  than 
this  division  determines  whether  and  when  other  goods  become  fix- 
tures. This  division  does  not  prevent  creation  of  an  encumbrance 
upon  fixtures  or  real  estate  pursuant  to  the  law  applicable  to 
real  estate. 

"(2)  A  security  interest  which  attaches  to  goods  before  they 
become  fixtures  takes  priority  as  to  the  goods  over  the  claims  of 
all  persons  who  have  an  interest  in  the  real  estate  except  as 
stated  in  subdivision  (4). 

"(3)  A  security  interest  which  attaches  to  goods  after  they 
become  fixtures  is  valid  against  all  persons  subsequently  acquir- 
ing interests  in  the  real  estate  except  as  stated  in  subdivision  (4) 
but  is  invalid  against  any  person  with  an  interest  in  the  real 
estate  at  the  time  the  security  interest  attaches  to  the  goods 
who  has  not  in  writing  consented  to  the  security  interest  or  dis- 
claimed an  interest  in  the  goods  as  fixtures. 

''(4)  The  security  interests  described  in  subdivisions  (2)  and 
(3)   do  not  take  priority  over 

"(a)  A  subsequent  purchaser  for  value  of  any  interest  in  the 
real  estate;  or 

"(b)  A  creditor  with  a  lien  on  the  real  estate  subsequently 
obtained  by  judicial  proceedings;  or 

"(c)  A  creditor  with  a  prior  encumbrance  of  record  on  the 
real  estate  to  the  extent  that  he  makes  subsequent  advances  if  the 
subsequent  purchase  is  made,  the  lien  by  judicial  proceedings  is 
obtained,  or  the  subsequent  advance  under  the  prior  encumbrance 
is  made  or  contracted  for  without  knowledge  of  the  security  in- 
terest and  before  it  is  perfected.  A  purchaser  of  the  real  estate  at 
a  foreclosure  sale  is  a  subsequent  purchaser  with  this  section. 

"(5)  When  under  subdivisions  (2)  or  (3)  and  (4)  a  secured 
party  has  priority  over  the  claims  of  all  persons  who  have  interests 
in  the  real  estate,  he  may,  on  default,  subject  to  the  provisions 
of  Article  5,  remove  his  collateral  from  the  real  estate  but  he 
must  reimburse  any  encumbrancer  or  owner  of  the  real  estate 
who  is  not  the  debtor  and  who  has  not  otherwise  agreed  for  the 
cost  of  repair  of  any  physical  injury,  but  not  for  any  diminution 
in  value  of  the  real  estate  caused  by  the  absence  of  the  goods 
removed  or  by  any  necessity  for  replacing  them.  A  person  entitled 
to  reimbursement  may  refuse  permission  to  remove  until  the 
secured  party  gives  adequate  security  for  the  performance  of 
this  obligation." 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  delete  this  Section. 

Recommendation.     It  is  recommended  that  this  Section  be  deleted. 

Discussion.  It  is  impossible  here  to  enter  into  a  general  discussion 
of  the  law  of  "fixtures."  The  classic  treatment  of  the  subject  is  by 
Dean  Niles  of  New  York  University  Law  School  in  The  Rationale  of 
the  Law  of  Fixtures:  English  Cases,  11  N.Y.U.  L.  Q.  Rev.  (1934)  560, 
and  The  Intention  Test  in  the  Law  of  Fixtures,  12  N.Y.U.  L.  Q.  Rev. 
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(1934)  66,  and  more  recently  (with  Professor  Merryman  of  Stanford) 
in  5  American  Law  of  Property  (1952)  Part  19.  The  California  law 
of  fixtures  has  been  exliaustively  and  critically  surveyed  by  Professor 
Horowitz  of  the  University  of  Southern  California  Law  School  in 
The  Law  of  Fixtures  in  California — A  Critical  Analysis,  26  So.  Cal. 
L.  Rev.  (1952)  21. 

However,  we  believe  that  the  basic  characteristic  of  this  field  of 
law  can  be  stated  rather  simply:  It  is  that  the  courts  attach  the  label 
"fixture"  to  an  object  when  they  have  decided  that  the  owner  of  an 
interest  in  the  land  should  prevail,  and  they  attach  the  label  "per- 
sonalty" or  "non-fixture"  to  an  object  when  they  have  decided  that 
the  owner  of  an  interest  in  the  object  apart  from  the  land  should 
prevail;  and  they  may  attach  both  labels  to  exactly  the  same  object 
in  different  circumstances,  depending  upon  the  positions  and  equities 
of  the  contesting  parties.  In  other  words,  the  determination  that  an 
object  is  a  "fixture"  is  not  a  factual  classification  but  a  statement  of 
a  legal  conclusion.  As  Professor  Horowitz  says:  "When  the  word 
'personalty',  ...  is  used  to  mean  that  one  person  owns  a  particular 
chattel  as  against  another  person,  or  to  mean  that  a  particular  chattel 
is  not  included  in  a  particular  conveyance,  or  to  mean  that  a  condi- 
tional seller  will  prevail  against  a  bona  fide  purchaser,  or  to  mean 
any  of  many  other  legal  conclusions  in  various  other  eases,  the  termi- 
nology loses  its  utility  for  the  statement  and  solution  of  legal  prob- 
lems. .  .  .  The  word  'fixture'  itself  tends  to  be  a  barrier  to  clear 
analysis,  for  it  is  used  to  describe  not  only  the  status  of  legal  relations 
between  persons  in  all  of  the  legal  problems  discussed  in  this  paper, 
but  at  the  same  time  has  a  factual  connotation  of  physical  attachment 
to  land. ' ' 

The  scheme  of  this  Section  of  the  Code  is  that  the  law  of  the  State 
outside  of  the  Code  determines  whether  an  object  is  a  "fixture"  and 
this  Section  of  the  Code  then  supplies  the  legal  conclusion  flowing 
from  this  classification.  Any  such  bifurcation  of  the  existing  law  of 
fixtures  is  impossible,  since  what  the  Code  treats  as  two  separate  proc- 
esses of  judgment  are  all  one  under  existing  law.  In  other  words,  what 
the  Code  asks  the  judge  to  do  is  to  decide  in  the  abstract  under  "exist- 
ing law"  whether  an  object  is  a  "fixture",  and  the  Code  will  then 
tell  him  whether,  for  example,  a  subsequent  mortgagee  of  the  land 
will  prevail  over  the  owner  of  an  interest  in  the  object  apart  from 
the  land.  But  under  the  only  existing  law  that  there  is,  an  answer  to 
the  first  question  an.swers  the  second  also;  and  the  answer  might  very 
well  be  different  if  the  legal  problem  presented  was  different. 

It  would  probal)ly  be  a  great  advance  in  the  law  if  tlie  law  of  fixtures 
could  be  codified  and  separated  into  tAvo  distinct  problems:  A  factual 
classification  of  an  object  as  a  "fixture",  which  is  recognized  as  some- 
thing different  both  from  "realty"  and  "personalty";  and,  secondly, 
a  stalcincnt  of  the  legal  results  in  various  circumstances  which  follow 
from  such  a  classification.  It  is  impossible,  however,  to  do  only  half 
of  this  job  without  making  a  greater  mess  than  there  was  before.  We 
agree  with  the  criticism  that  this  Section  would  only  "add  to  the 
confusion"  of  the  California  law  of  fixtures  (which  is  not  unique  in 
that  regard). 
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SECTIONS   19314  and    19315 


These  sections,  which  will  not  be  quoted  in  full,  provide  rules  for  the 
situation  where  collateral  is  either  "installed  in  or  affixed  to"  other 
goods  (Section  19314)  or  is  "so  manufactured,  processed,  assembled, 
or  commingled  that  [its]  identity  is  lost  in  the  product  or  mass"  (Sec- 
tion 19315).  In  general,  these  Sections  provide  (a)  that  the  security- 
interest  continues  in  collateral  which  is  "installed  in  or  affixed  to" 
other  goods,  but  is  not  valid  as  against  a  person  with  a  prior  interest 
in  the  whole  and  if  not  perfected  is  lost  as  against  a  subsequent  taker 
of  the  whole,  and  (b)  that  where  the  collateral  is  processed  or  com- 
mingled the  security  interest  attaches  to  the  product  or  mass,  and  if 
there  are  more  than  one  such  interests  they  are  prorated. 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses the  addition  to  Chapter  9  of  the  following  new  section,  which 
would  be  an  exception  to  the  rules  of  Sections  19314  and  19315. 

"A  purchase  money  security  interest  ...  in  inventory  con- 
sisting of  raw  materials  or  component  parts  sold  to  a  processor 
or  manufacturer  ceases  when  the  raw  materials  have  been  so 
manufactured,  processed,  assembled,  attached,  or  commingled  that 
their  identity  has  been  lost  in  a  product  or  mass  or  the  component 
parts  have  been  incorporated  by  the  processor  or  manufacturer 
into  a  processed  or  manufactured  product. 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  The  effect  of  this  proposed  amendment  would  be  that 
the  security  interest  of  a  seller  of  goods  who  furnished  materials  or 
component  parts  to  a  manufacturer  would  terminate  as  soon  as  the 
materials  or  component  parts  were  used  in  the  manufacturing  process. 
All  other  security  interests  in  similar  materials  or  component  parts 
would  continue  as  provided  in  Sections  19314  and  19315,  including 
the  purchase  money  security  interest  of  a  Ixrnh  which  furnished  the 
money  to  the  manufacturer  to  buy  the  materials  or  component  parts 
(i.e.,  a  "purchase  money  security  interest"  as  defined  in  clause  (h)  of 
Section  19107). 

It  is  easy  to  foresee  that  some  problems  may  arise  under  Sections 
19314  and  19315.  Exactly  the  same  problems  will  arise  whether  the 
security  interest  is  reserved  by  a  seller  or  held  by  anyone  else,  including 
a  bank.  It  seems  to  us  wholly  unjustifiable  to  discriminate  against  a 
seller  in  the  way  suggested  by  the  California  Bankers  Committee. 

Since  no  one  has  suggested  that  these  Sections  should  be  revised 
as  to  all  security  interests,  we  recommend  that  the  proposed  amend- 
ment be  rejected,  without  approving  or  disapproving  the  rules  of  these 
Sections. 

SECTIONS  19401  and  19402 

These  Sections  provide  for  the  place  of  filing  and  for  the  formal 
requisites  of  the  financing  statement  which  is  required  to  be  filed. 

Proposed  Amendments.  The  Credit  Organizations  Committee  pro- 
poses to  delete  both  of  these  Sections  and  to  replace  them  with  entirely 
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new  sections  which  would  (a)  require  recordation  and  publication  of 
a  notice  of  intention  to  engage  in  a  security  transaction  10  days  and  5 
days,  respectively,  before  the  security  agreement  is  executed,  in  the 
absence  of  which  the  security  interest  would  be  void  against  "existing 
creditors"  (it  is  not  entirely  clear  whether  this  requirement  is  intended 
to  apply  to  only  some  secured  transactions  or  to  all — the  draft  amend- 
ment uses  the  word  ' '  certain  property ' '  but  does  not  say  what  is  meant 
by  that  phrase)  ;  and  (b)  require  recordation  "promptly"  of  the  secu- 
rity agreement  in  the  office  of  the  County  Recorder  substantially  in  the 
manner  presently  required  for  chattel  mortgages,  in  the  absence  of 
which  the  security  interest  would  be  void  as  against  "creditors"  (which 
under  the  California  chattel  mortgage  authorities  would  mean  all  prior 
and  subsequent  creditors)  and  subsequent  purchasers  and  encum- 
brancers. 

Recommendation.  It  is  recommended  that  the  amendments  be 
rejected. 

Discussion.  The  first  proposed  amendment  would,  in  effect,  require 
a  bulk  sales  notice  for  all  secured  transactions  (or  some  undefined  por- 
tion of  them).  If  there  were  any  merit  in  this  proposal,  the  place  where 
it  should  be  done  is  in  Chapter  6.  It  would  merely  cause  confusion  to 
place  such  a  requirement  in  Chapter  9.  Such  a  requirement  of  a  bulk 
sales  notice  for  all  secured  transactions  is  something  which  no  state  has 
ever  found  necessary  or  desirable,  and,  in  our  opinion,  it  would  seri- 
ously hamper  personal  property  secured  transactions  and  adversely 
affect  the  economy  of  the  State.  The  only  remotely  similar  requirement 
under  present  California  law  (aside  from  the  bulk  sales  law,  which  is  a 
separate  subject)  is  the  requirement  of  advance  filing  (but  not  publica- 
tion) in  the  Inventory  Lien  Law.  CC  §  3036.  However,  this  section  of 
the  Inventory  Lien  Law  does  not  require  filing  10  days  before  the 
execution  of  the  agreement,  at  the  cost  of  having  the  security  interest 
declared  void  against  existing  creditors,  but  only  provides  that  the  lien 
becomes  effective  to  cut  off  the  right  of  unsecured  creditors  to  levy 
attachment  or  execution  10  days  after  the  notice  is  filed,  which  is  a  very 
different  thing.  This  attempt  in  the  Inventory  Lien  Law  to  combine  the 
functions  of  a  bulk  sales  notice  and  a  recordation  was,  in  our  opinion, 
ill-advised  and  should  not  be  repeated.  Such  a  confusion  of  purposes 
can  only  result  in  confusion  in  the  law. 

As  to  the  place  of  filing,  we  favor  central  filing  as  discussed  below 
under  Section  19401.  The  question  of  Avliat  persons  are  protected  when 
there  is  a  lack  of  filing  is  not  germane  to  these  sections.  It  is  covered 
by  Section  19301,  and  is  treated  in  our  discussion  of  Section 
19301(1)  (h)  above. 

SECTION    19401 

This  Section  provides  for  the  place  of  filing,  and  in  the  Official  Text 
there  are  options  providing  for  local  filing  as  to  some  types  of  collateral, 
central  filing  generally  or  exclusively,  and  both  central  and  local  filing. 
The  Senate  Preprint  Bill  has  simply  copied  all  of  the  optional  lan- 
guage, so  that  it  requires  both  central  and  local  filing,  except  for  certain 
types  of  collateral  as  to  which  only  local  filing  is  required  (account.s, 
contract  rights  or  general  intangibles  arising  from  or  relating  to  the 
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sale  of  farm  products,  consumer  goods,  farm  products,  crops,  farm 
equipment,  and  fixtures).  However,  the  local  office  in  which  the  filing 
is  to  be  made  has  been  left  blank  in  the  Preprint  Bill. 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  amend  this  Section  so  as  to  re- 
quire central  filing  in  an  Office  of  the  Secretary  of  State  in  San  Fran- 
cisco exclusively,  except  for  crops  as  to  which  only  local  recording  in 
the  County  Recorder's  Office  would  be  required.  The  State  Bar  Com- 
mittee would  also  have  local  filing  as  to  fixtures  and  the  California 
Bankers  Committee  as  to  standing  timber.  The  California  Bankers  Com- 
mittee also  proposes  the  addition  to  the  Code  of  a  statement,  which  was 
in  the  original  subsection  (3)  of  this  Section  but  was  omitted  in  the 
Preprint  Bill,  that  a  change  in  the  use  of  the  collateral  does  not  impair 
the  effectiveness  of  the  original  filing.  The  State  Bar  Committee  and 
the  California  Bankers  Committee  also  propose  the  addition  to  the 
Code  of  the  substance  of  Civil  Code  §  2972  to  the  effect  that  a  security 
interest  in  crops  terminates  when  the  crops  are  removed  from  the  land 
on  which  grown. 

Recommendation.  It  is  recommended  that  this  Section  be  amended 
to  read  as  follows : 

''(1)  The  proper  place  to  file  in  order  to  perfect  a  security 
interest  is  as  follows : 

''(a)  "When  the  collateral  is  crops,  in  the  office  of  the  county 
recorder  of  each  county  in  which  the  land  or  any  part  thereof  on 
which  the  crops  are  growing  or  to  be  grown  is  located;  and 

"(b)  In  all  other  cases,  in  the  office  of  the  Secretary  of  State 
in  San  Francisco. 

"  (2)  A  filing  which  is  made  in  good  faith  in  an  improper  place 
or  not  in  all  of  the  places  required  by  this  section  is  nevertheless 
effective  with  regard  to  any  collateral  as  to  which  the  filing  com- 
plied with  the  requirements  of  this  chapter  and  is  also  effective 
with  regard  to  collateral  covered  by  the  financing  statement  against 
any  person  who  has  knowledge  of  the  contents  of  such  financing 
statement. 

"  (3)  An  effective  filing  which  is  made  with  respect  to  crops  con- 
tinues effective  after  severance  and  until  crops  are  removed  from 
the  land  on  which  grown.  It  becomes  ineffective  thereafter  unless  a 
new  financing  statement  signed  by  the  secured  party  covering  the 
collateral  as  goods  other  than  crops  is  filed  after  severance  and 
before  such  removal.  The  security  interest  may  also  be  perfected  in 
the  collateral  as  goods  other  than  crops  after  the  removel  of  the 
crops  from  the  land  on  which  grown ;  in  such  case  perfection  dates 
from  the  time  of  the  new  filing. 

"  (4)  If  collateral  is  brought  into  this  state  from  another  juris- 
diction, the  rules  stated  in  Section  19103  determine  whether  filing 
is  necessary  in  this  state." 

Discussion.  We  approve  of  central  filing  as  the  most  efficient  and 
practical  under  modern  conditions,  when  Santa  Monica  is  closer  to  San 
Francisco  than  it  was  to  Los  Angeles  100  years  ago.  As  to  crops,  it 
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seems  clear  that  local  filing  should  be  required,  however,  for  the  pro- 
tection of  persons  dealing  with  the  land.  In  view  of  the  recommended 
deletion  of  Section  19313,  we  do  not  believe  that  any  special  provision 
for  fixtures  is  required,  nor  for  standing  timber  in  view  of  the  recom- 
mended rejection  of  the  proposal  to  bring  mortgages  of  standing  timber 
under  Chapter  9  [see  discussion  under  Section  19105(l)(f)].  Since 
under  our  recommended  provision  the  place  of  filing  does  not  in  any 
case  depend  upon  the  use  to  which  the  collateral  is  put,  there  is  no 
need  for  a  provision  that  a  change  in  use  does  not  aflect  the  perfection 
of  the  security  interest.  "When  crops  are  removed  from  the  land  on 
which  grown,  we  believe  that  a  security  interest  in  them  should  be 
perfected  as  in  the  case  of  other  goods  in  order  to  continue  valid  as 
against  third  parties. 

SECTION    19402 

This  Section  provides  for  the  formal  requisites  of  the  financing  state- 
ment. 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  add  a  provision  to  subsection  (3) 
for  an  optional  statement  of  the  maximum  amount  to  be  secured  at  any 
one  time,  in  view  of  the  proposed  addition  to  the  Code  of  the  substance 
of  CC  §  2975  as  discussed  under  Section  19312  above.  The  California 
Bankers  Committee  also  proposes  to  add  a  provision  to  subsection  (3) 
for  an  optional  statement  regarding  the  final  maturity  date  of  the  in- 
debtedness in  view  of  their  proposed  amendment  to  Section  19403  be- 
low. The  California  Bankers  Committee  also  proposes  completely  to 
rewrite  this  entire  Section  in  what  they  consider  to  be  superior  lan- 
guage. (The  complete  amendment  proposed  is  set  out  in  Part  II  of  this 
Chapter  9  discussion.) 

Recommendatioii.  It  is  recommended  that  Item  3  of  subsection  (3) 
of  this  Section  be  deleted  (since  it  relates  to  fixtures,  it  becomes  un- 
necessary in  view  of  the  recommended  deletion  of  Section  19313),  and 
that  Item  4  be  renumbered  3,  and  that  a  new  Item  4  be  added  to  the 
section  to  read  as  follows : 

"4.  (optional)  The  maximum  amount  of  indebtedness  to  be  se- 
cured at  any  one  time  is  $ " 

Discussion.  The  first  amendment  is  recommended  in  view  of  the 
recommended  amendment  to  Section  19312.  It  is  recommended  that  the 
second  amendment  be  rejected  in  view  of  the  reconnnonded  rejection 
of  the  proposed  amendment  to  Section  19103.  Tiie  complete  rewriting 
of  this  entire  Section  is  considered  by  us  to  be  unnecessary. 

SECTION    19403(2)   and    (3) 

These  subsections  provide  in  part : 

"(2)  A  filed  financing  .statement  which  states  a  maturity  date 
of  the  obligation  secured  of  five  years  or  less  is  effective  until  such 
maturity  date  and  thereafter  for  a  period  of  60  days.  Any  other 
filed  financing  statement  is  effective  for  a  period  of  five  years  from 
tlie  date  of  filing  .  .  . 
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"  (3)  .  .  .  Unless  a  statute  on  disposition  of  public  records  pro- 
vides otherwise,  the  filing  officer  may  remove  a  lapsed  statement 
from  the  files  and  destroy  it." 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  delete  the  quoted  portion  of  sub- 
section (3).  The  California  Bankers  Committee  proposes  to  amend  sub- 
section (2)  to  make  the  filing  effective  until  5  years  after  the  maturity 
of  the  obligation,  if  the  maturity  date  is  stated  in  the  financing  state- 
ment, no  matter  how  long  this  may  be.  The  California  Bankers  Com- 
mittee also  proposes  completely  to  rewrite  this  entire  Section  19403  in 
different  language.  (The  complete  amendment  proposed  is  set  out  in 
Part  II  of  this  Chapter  9  discussion.) 

Recommendation.  It  is  recommended  that  the  first  amendment  be 
accepted  and  that  the  quoted  portion  of  subsection  (3)  be  deleted.  It 
is  recommended  that  the  other  amendments  be  rejected. 

Discussion.  The  quoted  provision  of  subsection  (3)  would  permit 
the  destruction  of  a  financing  statement  as  soon  as  it  was  no  longer 
currently  effective,  leaving  no  public  record  whatever  of  the  fact  of 
its  having  been  filed  except  the  entry  in  the  index  provided  for  in  sub- 
section (4)  of  this  Section.  This  contains  only  the  name  of  the  debtor 
and  the  file  number  and  would  be  useless  for  purposes  of  proof.  Since 
obviously  parties  to  litigation  may  need  official  proof  of  the  filing  of  a 
financing  statement  and  its  contents  after  the  expiration  of  the  effec- 
tiveness of  the  statement,  it  is  recommended  that  this  sentence  be  de- 
leted. An  amendment  to  the  Government  Code  should  be  made  relating 
to  the  disposition  of  such  records,  providing  for  their  retention  for 
some  reasonable  period  of  time  after  their  effectiveness  expires  and 
possibly  for  microfilming  them  before  destruction  at  the  expiration  of 
such  additional  period.  Such  amendment  should  be  drafted  in  consul- 
tation with  the  Office  of  the  Secretary  of  State,  which  will  have  to  work 
with  the  provision  and  which  has  had  experience  with  similar  prob- 
lems. The  cost  of  microfilming,  for  example,  is  obviously  a  factor  which 
must  be  considered  and  upon  which  we  have  no  information. 

The  proposed  amendment  to  make  the  filing  effective  until  the  ex- 
piration of  5  years  after  the  maturity  date  of  the  indebtedness,  no 
matter  how  long,  if  such  maturity  date  is  stated  in  the  financing  state- 
ment, would,  it  seems  to  us,  unduly  complicate  the  operations  of  the 
office  of  the  filing  officer.  Under  the  Code  provision,  he  can  automati- 
cally remove  all  financing  statements  more  than  5  years  old  from  the 
active  files  and  place  them  in  the  terminated  files,  whereas  under  the 
proposed  amendment,  it  would  be  necessary  to  look  at  each  statement 
to  see  whether  it  stated  a  maturity  date  and  whether  5  years  had 
elapsed  from  that  date.  It  would  seem  that  refiling  every  5  years  is  a 
small  price  to  pay  for  a  simple  and  effective  method  of  removing  a  lot 
of  deadwood  from  the  files  and  simplifying  and  making  more  eco- 
nomical the  operations  of  the  filing  officer. 

"We  do  not  consider  that  the  complete  rewriting  of  this  Section  in 
different  language  is  necessary  or  desirable. 
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SECTION    19404(1) 

This  subsection  provides: 

"  ( 1 )  Whenever  there  is  no  outstanding  secured  obligation  and 
no  commitment  to  make  advances,  incur  obligations  or  otherwise 
give  value,  the  secured  party  must  on  written  demand  by  the 
debtor  send  the  debtor  a  statement  that  he  no  longer  claims  a 
security  interest  under  the  financing  statement,  which  shall  be 
identified  by  file  number.  A  termination  statement  signed  by  a 
person  other  than  the  secured  party  of  record  must  include  or  be 
accompanied  by  the  assignment  or  a  statement  by  the  secured 
party  of  record  that  he  has  assigned  the  security  interest  to  the 
signer  of  tlie  termination  statement.  The  uniform  fee  for  filing 
and  indexing  such  an  assignment  or  statement  thereof  shall  be 

dollars  ($ ).  If  the  affected  secured  party  fails 

to  send  such  a  termination  statement  within  10  days  after  proper 
demand  therefor  he  shall  be  liable  to  the  debtor  for  one  hundred 
dollars  ($100),  and,  in  addition,  for  any  loss  caused  to  the  debtor 
by  such  failure." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  delete  the  underscored  words  in  this  subsection,  thereby  elimi- 
nating the  penalty  of  $100  regardless  of  damage  for  failure  to  furnish 
a  termination  statement. 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  The  reason  for  the  $100  minimum  penalty  obviously 
is  that  the  debtor  may  have  great  difficulty  in  many  cases  in  proving 
actual  damage,  but  may,  nevertheless,  want  to  get  the  records  cleared 
of  an  encumbrance  on  his  property.  Therefore,  there  ought  to  be  in 
every  case  some  sanction  which  will  impel  the  secured  party  to  give 
him  the  termination  statement  to  which  he  is  entitled.  Our  only  ques- 
tion would  be  whether  the  amount  is  large  enough. 

SECTION    19404(2) 

This  subsection  provides: 

"  (2)  On  presentation  to  the  filing  officer  of  such  a  termination 
statement  he  must  note  it  in  the  index.  The  filing  officer  shall  re- 
move from  the  files,  mark  "terminated"  and  send  or  deliver  to  the 
secured  party  the  financing  statement  and  any  continuation  state- 
ment, statement  of  assignment  or  statement  of  release  pertaining 
thereto." 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  the  deletion  of  the  last  sentence, 
underscored  above. 

Recommendation.  It  is  recommended  that  the  last  sentence  of  this 
subsection  be  deleted. 

Discussion.  This  subsection  provides  for  the  stripping  of  the  files 
and  the  delivery  to  a  private  party  of  official  documents  as  soon  as  they 
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cease  to  he  effective.  The  same  considerations  apply  here  as  under 
Section  19403(3),  discussed  above.  It  is  recommended  that  here  also 
an  amendment  be  made  to  the  Government  Code  dealing  with  the  prob- 
lems of  the  disposition  of  terminated  financing  statements,  along  the 
lines  proposed  for  lapsed  statements. 

SECTION    19504(1  )(c) 

This  clause  provides: 

''  (1)  A  secured  party  after  default  may  sell,  lease  or  otherwise 
dispose  of  any  or  all  of  the  collateral  in  its  then  condition  or  fol- 
lowing any  commercially  reasonable  preparation  or  processing. 
Any  sale  of  goods  is  subject  to  the  chapter  on  sales  (Chapter  2). 
The  proceeds  of  disposition  shall  be  applied  in  the  order  following 
to  .  .  . 

''(c)  The  satisfaction  of  indebtedness  secured  by  and  subordi- 
nate security  interest  in  the  collateral  if  written  notification  of 
demand  therefor  is  received  before  distribution  of  the  proceeds 
is  completed.  If  requested  by  the  secured  party,  the  holder  of  a 
subordinate  security  interest  must  seasonably  furnish  reasonable 
proof  of  his  interest,  and  unless  he  does  so,  the  secured  party  need 
not  comply  with  his  demand." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  add  to  this  clause  (c),  after  the  word  "interest"  in  the  last 
sentence,  the  words  '  *  and  satisfactory  indemnification  against  the  claim 
of  any  other  person  to  such  proceeds,". 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected. 

Discussion.  It  would  seem  that  a  requirement  of  "indemnification" 
would  to  a  large  extent  make  the  right  of  the  holder  of  a  subordinate 
lien  to  receive  the  excess  proceeds  nugatory.  We  believe  that  the 
person  foreclosing  the  superior  lien  is  adequately  protected  by  the 
right  to  require  reasonable  proof  of  the  junior  encumbrance  and,  where 
he  is  still  in  doubt,  the  right  to  file  an  interpleader.  In  any  event,  this 
clause  will  not  apply  to  very  many  cases,  since  in  the  usual  case  there 
is  not  going  to  be  any  surplus  after  satisfaction  of  the  superior  lien. 

SECTION    19504(3) 

This  subsection  provides : 

"(3)  Disposition  of  the  collateral  may  be  by  public  or  private 
proceedings  and  may  be  made  by  way  of  one  or  more  contracts. 
Sale  or  other  disposition  may  be  as  a  unit  or  in  parcels  and  at  any 
time  and  place  and  on  any  terms  but  every  aspect  of  the  disposi- 
tion including  the  method,  manner,  time,  place  and  terms  must 
be  commercially  reasonable.  Unless  collateral  is  perishable  or 
threatens  to  decline  speedily  in  value  or  is  of  a  type  customarily 
sold  on  a  recognized  market,  reasonable  notification  of  the  time 
and  place  of  any  public  sale  or  reasonable  notification  of  the  time 
after  which  any  private  sale  or  other  intended  disposition  is  to  be 
made  shall  be  sent  by  the  secured  party  to  the  debtor,  and  except 
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in  the  case  of  consumer  goods  to  any  other  person  who  has  a  se- 
curity interest  in  the  collateral  and  who  has  duly  tiled  a  financing 
statement  indexed  in  the  name  of  the  debtor  in  this  State  or  who 
is  known  by  the  secured  party  to  have  a  security  interest  in  the 
collateral.  The  secured  party  may  buy  at  any  public  sale  and  if 
the  collateral  is  of  a  type  customarily  sold  in  a  recognized  market 
or  is  of  a  type  which  is  the  subject  of  widely  distributed  standard 
price  quotations  he  may  buy  at  private  sale. ' ' 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  that  the  phrase  "reasonable  notifi- 
cation" in  this  subsection  be  amended  to  state  exactly  what  advance 
notice  is  required  and  how  it  is  to  be  sent.  The  California  Bankers 
Committee  proposes,  in  addition,  that  the  term  ''public  sale"  be  de- 
fined and  that  the  requirement  that  all  aspects  of  the  disposition  be 
"commercially  reasonable"  be  deleted.  The  California  Bankers  Com- 
mittee also  proposes  to  require  notice  to  any  other  holder  of  a  security 
interest  in  the  collateral  only  if  he  has  filed  a  written  request  therefor 
•with  the  secured  party  making  the  foreclosure  sale,  not  merely  if  he 
has  filed  a  financing  statement. 

Recommendation.  It  is  recommended  that  the  draft  amendment  to 
this  subsection  proposed  by  the  California  Bankers  Committee  be 
adopted  (except  for  minor  changes  and  retention  of  the  phrase  'com- 
mercially reasonable')  "  and  that  the  subsection  be  amended  to  read  as 
follows : 

"  (3)  A  sale  or  lease  of  collateral  may  be  as  a  unit  or  in  parcels, 
at  wholesale  or  retail  and  at  any  time  and  place  and  on  any  terms, 
provided  the  secured  party  acts  in  good  faith  and  in  a  commer- 
cially reasonable  manner.  Unless  collateral  is  perishable  or  threat- 
ens to  decline  speedily  in  value  or  is  of  a  type  customarily 
sold  on  a  recognized  market,  the  secured  party  must  give 
to  the  debtor,  and  to  any  other  person  who  has  a  security 
interest  in  the  collateral  and  who  has  filed  with  the  secured 
party  a  written  request  for  notice  giving  his  address,  a  no- 
tice in  writing  of  the  time  and  place  of  any  public  sale  or  of 
the  time  on  or  after  which  any  private  sale  or  otlier  intended  dis- 
position is  to  be  made.  Such  notice  must  be  delivered  personally 
or  be  deposited  in  the  Ignited  States  mail  postage  prepaid  ad- 
dressed to  the  debtor  at  his  address  as  set  forth  in  the  financing 
statement  or  as  set  forth  in  the  security  agreement  or  at  such  other 
address  as  may  have  been  furnished  to  the  secured  party  in  writing 
for  this  purpose,  or,  if  no  address  has  been  so  set  forth  or  fur- 
nished, at  his  last  known  address,  and  to  any  other  secured  party 
at  the  address  set  forth  in  his  request  for  notice,  at  least  five  days 
before  the  date  fixed  for  any  public  sale  or  before  the  day  on  or 
after  which  any  private  sale  or  other  disposition  is  to  be  made. 
Notice  of  the  time  and  place  of  a  public  sale  shall  also  be  given 
at  least  five  days  before  the  date  of  sale  by  publication  once  in  a 
newspaper  of  general  cii-culation  published  in  the  county  in  which 
the  sale  is  to  be  held.  Any  public  sale  .shall  be  held  in  the  county 
or  place  specified  in  the  security  agreement,  or  if  no  county  or 
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place  is  specified  in  the  security  agreement,  in  the  county  in  which 
the  collateral  or  any  part  thereof  is  located  or  in  the  county  in 
which  the  debtor  has  his  residence  or  chief  place  of  business,  or 
in  the  county  in  which  the  secured  party  has  his  residence  or  a 
place  of  business  if  the  debtor  does  not  have  a  residence  or  chief 
place  of  business  within  this  State.  If  the  collateral  is  located  out- 
side this  State  or  has  been  removed  from  this  State,  a  public  sale 
may  be  held  in  the  locality  in  which  the  collateral  is  located. 
Any  public  sale  may  be  postponed  not  more  than  30  days  by 
public  announcement  at  the  time  and  place  noticed  for  the  sale. 
The  secured  party  may  buy  at  any  public  sale  and  if  the  collateral 
is  customarily  sold  in  a  recognized  market  or  is  the  subject  of 
widely  or  regularly  distributed  standard  price  quotations  he  may 
buy  at  private  sale.  Any  sale  of  which  notice  is  delivered  or  mailed 
and  published  as  herein  provided  and  which  is  held  as  herein  pro- 
vided is  a  public  sale. " 

Discussion.  This  subsection  of  the  Code  in  effect  tells  a  secured 
party  that  he  may  conduct  a  valid  foreclosure  sale  of  the  collateral  if 
he  gives  "reasonable  notice"  and  acts  in  a  "commercially  reasonable" 
manner  with  regard  to  all  aspects  of  the  sale.  The  California  Bankers 
Committee  believe  that  a  secured  party,  when  his  debtor  is  in  default, 
is  entitled  to  more  specific  instructions  as  to  how  he  may  conduct  a 
valid  foreclosure  sale,  otherwise  every  sale  would  be  subject  to  subse- 
quent challenge.  We  think  so  too.  It  is  notorious  that  in  most  situations 
the  lender  resorts  to  foreclosure  only  as  a  last  resort  and  after  the 
debtor  is  hopelessly  in  default.  This  is  not  generally  a  case  where  the 
borrower  is  in  need  of  any  special  protection  and,  in  our  opinion,  the 
amended  provision  gives  him  completely  adequate  protection. 

We  see  nothing  to  be  gained  by  substituting  the  word  "reasonable" 
for  the  phrase  "commercially  reasonable",  as  proposed  by  the  Cali- 
fornia Bankers  Committee.  One  is  just  as  vague  as  the  other.  And  the 
phrase  "commercially  reasonable"  at  least  has  the  advantage  that  it 
indicates  the  context  in  which  "reasonableness"  is  to  be  determined. 

SECTION    19505 

This  section  provides : 

"  (2)  In  any  other  case  involving  consumer  goods  or  any  other 
collateral  a  secured  party  in  possession  may,  after  default,  pro- 
pose to  retain  the  collateral  in  satisfaction  of  the  obligation.  Writ- 
ten notice  of  such  proposal  shall  be  sent  to  the  debtor  and  except 
in  the  case  of  consumer  goods  to  any  other  secured  party  who  has 
a  security  interest  in  the  collateral  and  who  has  duly  filed  a  finan- 
cial statement  indexted  in  the  name  of  the  debtor  in  this  State  or 
is  known  by  the  secured  party  in  possession  to  have  a  security 
interest  in  it.  If  the  debtor  or  other  person  entitled  to  receive 
notification  objects  in  writing  within  30  days  from  the  receipt  of 
the  notification  or  if  any  other  secured  party  objects  in  writing 
within  30  days  after  the  secured  party  obtains  possession  the 
secured  party  must  dispose  of  the  collateral  under  Section  19504. 
In  the  absence  of  such  written  objection  the  secured  party  may 
retain  the  collateral  in  satisfaction  of  the  debtor's  obligation." 
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Proposed  Amendments.  The  California  Bankers  Committee  pro- 
poses to  delete  subsection  (1)  of  this  Section  and  to  amend  subsection 
(2)  by  deleting  from  the  first  sentence  of  that  subsection  the  words  "In 
any  other  case  involving  consumer  goods  or  any  other  collateral."  The 
State  Bar  Committee  notes  that  this  Section  should  be  reconciled  with 
the  Unruh  Act  but  does  not  propose  any  specific  amendment. 

Recommendation.  It  is  recommended  that  subsection  (1)  be  de- 
leted and  that  this  Section  be  amended  to  read  in  its  entirety  as  follows : 

**A  secured  party  in  possession  may  after  default  propose  to 
retain  the  collateral  in  satisfaction  of  the  obligation.  Written  notice 
of  such  proposal  shall  be  sent  to  the  debtor  and,  except  in  the  case 
of  consumer  goods,  to  any  other  secured  party  who  has  a  security 
interest  in  the  collateral  and  who  is  entitled  to  notice  of  sale  under 
Section  19504(3).  If  the  debtor  or  other  person  entitled  to  receive 
notification  objects  in  writing  within  30  days  from  the  receipt  of 
the  notification,  or  if  any  other  secured  party  objects  in  writing 
within  30  daj^s  after  the  secured  party  obtains  possession,  the 
secured  party  must  dispose  of  the  collateral  under  Section  19504. 
In  the  absence  of  such  written  objection,  the  secured  party  may 
retain  the  collateral  in  satisfaction  of  the  debtor's  obligation.  The 
notice  to  the  debtor  or  other  secured  partv  provided  for  by  this 
Section  must  inform  the  person  to  whom  sent  of  the  requirement 
of  a  written  objection  within  30  days  in  order  to  obtain  disposition 
of  the  collateral  under  Section  19504." 

Discussion.  The  State  Bar  Committee  notes  the  necessity  of  recon- 
ciling this  Section  with  the  Unruh  Act  (CC  §  §  1801  et  seq.).  This  point 
is  covered  in  the  discussion  of  Section  2  of  Chapter  10,  below. 

A  brief  summary  of  the  background  of  this  Section  is  warranted.  At 
common  law  a  conditional  vendor,  upon  repossessing  goods  from  a  de- 
faulting conditional  vendee,  could  keep  the  goods  as  well  as  all  the 
money  the  vendee  had  paid.  This  amounted  to  a  forfeiture  when  the 
amount  of  money  paid  by  the  vendee  plus  the  value  of  the  collateral 
exceeded  the  original  purchase  price  plus  interest.  The  draftsmen  of 
the  Uniform  Conditional  Sales  Act  (promulgated  in  1918  and  subse- 
quently adopted  in  12  states)  devised  two  major  reforms  to  relieve  the 
defaulting  buyer  of  the  possibility  of  forfeiture  upon  repossession:  (1) 
the  buyer  was  given  the  right  to  redeem  the  goods  within  a  certain 
period  of  time;  and  (2)  the  seller  was  required  to  resell  the  repossessed 
goods  in  all  cases  where  the  buyer  had  paid  over  50  percent  of  the 
purchase  price  at  the  time  of  retaking;  where  the  buyer  had  paid  less 
than  50  percent  of  the  price  at  the  time  of  retaking,  the  seller  was 
obliged  to  resell  only  if  tlie  buyer  requested  resale. 

The  draftsmen  of  the  U.C.S.A.  made  resale  compulsory  when  over 
50  percent  of  the  price  had  been  paid  in  the  belief  that  only  an  auto- 
matic provision  would  extend  adequate  protection  to  defaulting  con- 
sumers. This  action  was  explained  in  the  following  words:  ''Many 
buyers  of  goods  on  conditional  sales  are  men  of  small  means,  little 
versed  in  the  law  and  unfamiliar  with  correct  business  methods.  They 
will  not,  it  is  believed,  be  apt  to  take  advantage  of  an  optional  resale 
provision.  They  will  not  ordinarily  know  of  it.  It  may  be  said  that,  if 
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they  are  careless  with  respect  to  their  own  rights,  they  do  not  deserve 
protection.  But  the  answer  is  that  they  frequently  will  not  know  what 
their  rights  are,  and  that  they  are  a  class  of  buyers  who  are  frequently 
very  needy  and  ignorant. ' ' 

The  principle  of  compulsory  resale  is  receded  from  by  the  U.C.S.A. 
where  less  than  50  percent  of  the  price  has  been  paid  for  the  reason 
that  in  such  cases  depreciation  has  usually  consumed  the  buyer 's  equity. 
The  resale  is  of  no  utility  to  the  buyer  in  this  situation,  and  the  seller 
should  not  be  obliged  to  go  through  this  troublesome  and  expensive 
procedure  unless  the  buyer  so  desires. 

The  conviction  that  a  buyer  with  a  substantial  equity  is  entitled  to 
compulsory  resale  has  guided  the  draftsmen  of  the  Code  in  providing 
that  if  a  buyer  of  consumer  goods  has  paid  sixty  percent  of  the  cash 
price,  the  repossessing  seller  must  resell.  On  the  supposition  that  if 
less  than  sixty  percent  of  the  price  has  been  paid,  the  parties  are  often 
better  off  without  resale,  the  Code  allows  a  secured  party  in  such  cases 
to  notify  the  buyer  that  he  wishes  to  retain  the  repossessed  goods  in 
full  satisfaction  of  the  obligation,  and,  unless  the  buyer  objects  in 
writing  within  thirty  days,  the  secured  party  may  avoid  resale. 

The  California  Bankers  Committee  proposal  would  drop  the  com- 
pulsory aspect  of  resale  in  subsection  (1)  and  would  protect  the  debtor 
by  allowing  him  to  demand  a  resale  at  his  option  under  subsection  (2). 
"Whether  the  debtor  needs  the  protection  of  compulsory  resale  is  a 
question  that  has  been  much  debated.  The  draftsmen  of  the  Code 
apparently  felt  that  defaulting  consumers  are  not  sufficiently  aware 
of  their  rights  to  take  advantage  of  optional  resale  provisions.  Other 
authorities  have  severely  criticized  the  provision  for  mandatory  resale 
as  completely  unrealistic  in  the  light  of  economic  realities.  Most  resales, 
we  are  told,  result  in  little  or  no  funds  in  excess  of  the  balance  due 
and  the  expenses  of  retaking  and  resale,  even  when  the  buyer  has  an 
equity  in  excess  of  60  per  cent.  Furthermore,  in  most  cases  the  buyer 
is  insolvent  and  to  increase  the  seller's  loss  by  requiring  him  to 
resell  without  hope  of  reimbursement  by  the  buyer  is  unfair. 

The  objections  to  mandatory  resale  have  merit.  The  California 
Bankers  Committee  proposal  is  recommended  because  it  avoids  these 
objections  and  still  gives  the  defaulting  debtor  adequate  protection. 
However,  we  have  suggested  the  amendment  of  the  original  Code  provi- 
sion to  require  that  the  notice  to  the  debtor  tell  him  what  he  must 
do  in  order  to  obtain  a  resale. 

SECTION    19507 

This  Section  provides : 

'*(!)  If  it  is  established  that  the  secured  party  is  not  pro- 
ceeding in  accordance  with  the  provisions  of  this  article  disposi- 
tion may  be  ordered  or  restrained  on  appropriate  terms  and 
conditions.  If  the  disposition  has  occurred  the  debtor  or  any 
person  entitled  to  notification  or  whose  security  interest  has  been 
made  known  to  the  secured  party  prior  to  the  disposition  has  a 
right  to  recover  from  the  secured  party  any  loss  caused  by  a 
failure  to  comply  with  the  provisions  of  this  article. 
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"(2)  The  fact  that  a  better  price  could  have  been  obtained  by 
a  sale  at  a  different  time  or  in  a  different  method  from  that 
selected  by  the  secured  party  is  not  of  itself  sufficient  to  establish 
that  the  sale  ^vas  not  made  in  a  commercially  reasonable  manner. 
If  the  secured  party  either  sells  the  collateral  in  the  usual  manner 
in  any  recognized  market  therefor  or  if  he  sells  at  the  price 
current  in  such  market  at  the  time  of  his  sale  or  if  he  has  other- 
wise sold  in  conformity  with  reasonable  commercial  practices 
among  dealers  in  the  type  of  property  sold  he  has  sold  in  a  com- 
mercially reasonable  manner.  The  principles  stated  in  the  two 
preceding  sentences  with  respect  to  sales  also  apply  as  may  be 
appropriate  to  other  types  of  disposition.  A  disposition  which 
has  been  approved  in  any  judicial  proceeding  or  by  any  bona 
fide  creditors'  committee  or  representative  of  creditors  shall  con- 
clusively be  deemed  to  be  commercially  reasonable,  but  this  sen- 
tence does  not  indicate  that  any  such  approval  must  be  obtained 
in  any  case  nor  does  it  indicate  that  any  disposition  not  so 
approved  is  not  commercially  reasonable." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses that  this  Section  be  deleted.  The  State  Bar  Committee  raises 
the  question  of  a  conflict  between  this  Section  and  the  Unruh  Act. 

Recommendation.  It  is  recommended  that  the  amendments  be 
rejected. 

Discussion.  Subsection  (1)  of  this  Section  sets  forth  the  remedies 
available  to  the  debtor  and  other  creditors  in  cases  where  the  secured 
party  violates  the  provisions  of  Chapter  9  in  disposing  of  collateral. 
It  grants  to  debtors  a  remedy  that  can  be  applied  prospectively  before 
the  secured  party  has  completed  the  unreasonable  disposition.  It  also 
provides  for  damages  in  cases  where  the  unreasonable  disposition  has 
already  occurred,  and  provides  for  a  minimum  recovery  when  con- 
sumer goods  are  involved. 

The  minimum  recovery  provided  in  consumer  goods  cases  is  the 
amount  of  the  finance  charge  plus  10  per  cent  of  the  principal  amount 
of  the  debt.  This  compares  with  the  provision  in  the  Uniform  Condi- 
tional Sales  Act  allowing  the  buyer  to  recover  from  a  seller  who 
has  violated  the  act  "one-fourth  of  the  sum  of  all  payments  which 
have  been  made  under  the  contract,  with  interest."  (U.C.S.A.  §  25). 
The  penalty  set  out  in  the  Unruh  Act  in  CC  §  1812.7  bars  the  person 
violating  the  act  from  recovering  any  finance  charge  and  grants  the 
buyer  the  right  to  recover  the  amount  of  such  charges  already  paid 
by  the  buyer.  CC  §  1812.9  allows  the  buyer  to  recover  treble  the 
finance  charges  contracted  for  in  cases  where  there  is  a  willful  viola- 
tion of  certain  provisions  of  the  Unruh  Act.  CC  §  1812.6  imposes  crim- 
inal penalties  on  willful  violators  of  the  Unruh  Act. 

Another  statute  to  be  compared  with  the  Code  is  the  ^lotor  Vehicle 
Conditional  Sales  Act.  CC  §  2982(e)  and  (f)  provide  that  for  the 
violation  of  certain  parts  of  that  act,  the  buyer  may  recover  from  the 
seller  or  holder  the  total  amount  he  has  paid  on  the  contract  balance. 
The  California  courts  have  held  that  under  these  provisions  the  buyer 
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gets  his  money  back  and  can  keep  the  vehicle  without  offset  or  allow- 
ance for  its  use.  This  is  probably  the  harshest  penalty  for  violation  of 
such  a  statute  in  the  nation. 

These  comparisons  have  been  drawn  to  show  (1)  that  statutes  deal- 
ing with  the  disposition  of  collateral  by  secured  parties  ordinarily 
provide  for  penalties  for  violations,  and  (2)  that  the  Code  penalty  is 
a  moderate  sanction.  Since  the  California  Bankers  Commission  proposal 
would  leave  the  debtor  with  no  statutory  remedy  at  all  for  violations 
of  the  provisions  of   Chapter  9,  its  rejection  is  recommended. 

The  State  Bar  Committee's  question  concerning  the  necessity  for 
reconciling  this  Section  and  the  Unruh  Act  is  discussed  in  connection 
with  Section  2  of  Chapter  10,  below. 

Subdivision  (2)  of  this  Section  is  an  explanation  of  what  types 
of  disposition  of  collateral  are  to  be  considered  commercially  reason- 
able. This  subdivision  is  an  important  elaboration  of  the  theory  of  the 
draftsmen  of  the  Code  that  the  law  should  "encourage  disposition 
[of  collateral]  by  private  sale  through  regular  commercial  channels." 


Part  II:  "Clarifying"  and  Procedural  Amendments 
SECTION    19102(2) 

This  subsection  provides : 

"(2)  This  chapter  applies  to  security  interests  created  by  con- 
tract including  pledge,  assignment,  chattel  mortgage,  chattel  trust, 
trust  deed,  factor's  lien,  equipment  trust,  conditional  sale,  trust 
receipt,  other  lien  or  title  retention  contract  and  lease  or  consign- 
ment intended  as  security.  This  chapter  does  not  apply  to  statu- 
tory liens  except  as  provided  in  Section  19310." 

Proposed  Amendments.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  substitute  "deed  of  trust  of 
personal  property"  for  "trust  deed"  and  to  insert  "inventory  lien" 
after  "factor's  lien." 

Recommendation.  It  is  recommended  that  the  amendments  be  re- 
jected. In  our  opinion  the  subsection  is  sufficiently  clear  as  it  stands. 

SECTION    19103(2) 

This  subsection  provides: 

"  (2)  If  the  chief  place  of  business  of  a  debtor  is  in  this  State, 
this  chapter  governs  the  validity  and  perfection  of  a  security 
interest  and  the  possibility  and  effect  of  proper  filing  with  regard 
to  general  intangibles  or  -svith  regard  to  goods  of  a  type  which  are 
normally  used  in  more  than  one  jurisdiction  (such  as  automotive 
equipment,  rolling  stock,  airplanes,  roadbuilding  equipment,  com- 
mercial harvesting  equipment,  construction  machinery  and  the 
like)  if  such  goods  are  classified  as  equipment  or  classified  as 
inventory  by  reason  of  their  being  leased  by  the  debtor  to  others. 
Otherwise,  the  law  (including  the  conflict  of  laws  rules)  of  the 
jurisdiction  M^here  such  chief  place  of  business  is  located  shall 
govern.  If  the  chief  place  of  business  is  located  in  a  jurisdiction 
which  does  not  provide  for  perfection  of  the  security  interest  by 
filing  or  recording  in  that  jurisdiction,  then  the  security  interest 
may  be  perfected  by  filing  in  this  State." 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  insert  "or  held  for  lease"  after 
the  word  "leased." 

Recommendation.  It  is  recommended  that  the  amendment  be  re- 
jected. In  onr  opinion  the  subsection  as  it  stands  would  be  construed 
to  include  property  held  for  lease. 

SECTION    19103(4) 

This  subsection  provides: 

"(4)  Notwithstanding  subdivisions  (2)  and  (3),  if  personal 
property  is  covered  by  a  certificate  of  title  issued  under  a  statute 
of  this  State  or  any  other  jurisdiction  which  requires  indication 

(592) 
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on  a  certificate  of  title  of  any  security  interest  in  the  property  as 
a  condition  of  perfection,  then  the  perfection  is  governed  by  the 
law  of  the  jurisdiction  which  issued  the  certificate." 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  insert  the  words  "or  ownership" 
after  the  words  "certificate  of  title"  each  place  they  appear. 

Recommendation.  It  is  recommended  that  the  amendment  be 
adopted  to  conform  the  subsection  to  California  terminology. 

SECTION    19104(b) 

This  subsection  provides: 

"This  chapter  does  not  apply. 
"(b)   To  a  landlord's  lien;  or" 

Proposed  Amendment.  The  State  Bar  Committee  proposes  to  de- 
lete this  subsection. 

Recommendation.  It  is  recommended  that  the  subsection  be  de- 
leted. Since  there  is  no  common  law  or  statutory  landlord's  lien  in 
California,  this  subsection  might  be  interpreted  as  excluding  from  the 
coverage  of  Chapter  9  a  lien  given  to  a  landlord  by  a  tenant  by  way 
of  chattel  mortgage,  which  is  not  the  intention.  The  subsection  serves 
no  function  in  California. 

SECTION    19104(c) 

This  clause  provides: 

"This  chapter  does  not  apply. 

"(c)  To  a  lien  given  by  statute  or  other  rule  of  law  for  services 
or  materials  except  as  provided  in  Section  19310  on  priority  of 
such  liens;  or" 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  amend  this  clause  to  read:  "(c)  to  a  lien  given  by  Section 
1856,  Section  1858.50,  Section  1861,  Section  1861a,  Section  2144,  Section 
3051,  Section  3052a,  Section  3053,  Section  3054,  Section  3057,  Section 
3060,  Section  3061,  Section  3062,  Section  3065  (to  the  extent  therein 
provided)  and  Section  3068  of  the  Civil  Code;  or  by  Article  2,  Chapter 
13,  Division  1  of  the  Financial  Code ;  or  by  Section  491  of  the  Harbors 
and  Navigation  Code;  except  as  provided  in  Section  9-310  on  the 
priority  of  such  liens,  or  to  any  other  statutory  lien  dependent  upon 
possession;  or" 

Recommendation.  It  is  recommended  that  the  amendment  be 
rejected.  The  exclusion  from  the  coverage  of  the  Code  is  not  merely 
with  respect  to  statutory  liens  dependent  upon  possession;  the  Code 
does  not  apply  to  any  statutory  lien.  For  example,  the  laborer's  lien 
of  Section  1204  of  the  Code  of  Civil  Procedure.  Any  such  attempted 
listing  as  this  amendment  proposes  is  almost  certain  to  be  incomplete 
(e.g.,  the  omission  of  CCP  §  1204  and  Rev.  &  Tax.  Code  6757,  14301, 
16061,  16064,  18882,  26161,  and  Unempl.  Ins.  Code  §  1703)  and  be- 
comes obsolete  as  soon  as  a  new  statutory  lien  law  is  enacted  or  section 
numbers  are  changed. 
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SECTION    19104(i) 

This  clause  provides : 

' '  This  chapter  does  not  apply. 

"  (j)  Except  to  the  extent  that  provision  is  made  for  fixtures  in 
Section  19313,  to  the  creation  or  transfer  of  an  interest  in  or  lien 
on  real  estate,  including  a  lease  or  rents  thereunder;  or" 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  chanj^e  tlie  phrase  "lien  on  real  estate"  to  "deed  of  trust  or 
other  lien  on  real  estate." 

Recommendation.  It  is  recommended  that  the  amendment  be  re- 
jected. Tlie  clause  in  our  opinion  is  clear  as  it  stands. 

SECTION    19105(j)    [NEW] 

The  California  Bankers  Committee  proposes  to  add  a  new  clause  to 
read  as  follows : 

"  (j)  'New  value'  includes  new  advances  or  loans  made,  or  new 
obligations  incurred,  or  the  release  of  a  valid  and  existing  security 
interest,  or  the  release  of  a  claim  to  proceeds;  but  'new  value' 
shall  not  be  construed  to  include  extension  or  renewals  of  existing 
obligations  of  the  debtor,  nor  obligations  substituted  for  such  ex- 
isting obligations ; ' ' 

Recommendation.  Tt  is  recommended  that  the  amendment  be  re- 
jected. Under  this  definition  if  a  creditor  took  a  security  interest  for 
an  antecedent  debt,  he  would  not  be  giving  new  value ;  but  if  the  next 
day  he  released  that  security  interest  for  a  security  interest  in  other 
property,  he  would  then  be  giving  new  value.  This  is  obviously  not 
proper.  The  term  "new  valne"  is  very  difficult  to  define  but  is  fairly 
self-explanatory.  "We  believe  that  the  decision  of  the  drafters  of  the 
Code  to  leave  its  definition  to  the  courts  is  the  wisest  one. 

SECTION    19105(k)   [NEW] 

The  California  Bankers  Committee  proposes  to  add  a  new  clause  to 
read  as  follows : 

"  (k)  'Chief  place  of  business'  means  chief  place  of  business,  in 
fact,  and  ordinarily  means  the  ]-)lace  at  which  the  executive  offices 
of  the  bnsiness  are  located,  and  in  the  case  of  a  corporation,  it  may 
or  may  not  be  the  chief  or  principal  place  of  business  specified  in 
its  articles  of  incorporation  or  charter." 

Recommendation.  Tt  is  recommended  tliat  the  amendment  be  re- 
jcftcd.  There  is.  in  our  opinion,  no  danger  tliat  the  phrase  "chief  place 
of  business"  will  be  interpreted  to  mean  the  principal  place  of  business 
as  set  forth  in  a  corporation's  charter.  Cf.  Parteh  v.  Adams,  55  C.A.2d 
l,130P.2d244  (1942). 

SECTION    19109(3) 

This  subsection  provides: 

"  'Farm  products'  if  they  are  crops  or  livestock  or  supplies  u.sed 
or  produced  in  farming  operations  or  if  they  are  products  of  crops 


THE  UNIFORM   COMMERCIAL  CODE  595 

or  livestock  in  their  unmanufactured  states  (such  as  ginned  cotton, 
wool  clip,  maple  sirup,  milk  and  eggs),  and  if  they  are  in  the  pos- 
session of  a  debtor  engaged  in  raising,  fattening,  grazing  or  other 
farming  operation.  If  the  goods  are  farm  products  they  are  neither 
equipment  nor  inventory ; ' ' 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  add  before  the  last  sentence :  ' '  The  term  '  livestock '  includes 
cattle,  sheep,  horses,  pigs,  bees,  turkeys,  chickens,  rabbits,  animals 
raised  for  fur,  and  the  like. ' ' 

Recommendation.  It  is  recommended  that  the  amendment  be  re- 
jected. It  is  in  our  opinion  unnecessary. 

SECTION    19109(4) 

This  subsection  provides : 

"  'Inventory'  if  they  are  held  by  a  person  who  holds  them  for 
sale  or  lease  or  to  be  furnished  under  contracts  of  service  or  if  he 
has  so  furnished  under  contracts  of  service  or  if  he  has  so  fur- 
nished them,  or  if  they  are  raw  materials,  work  in  process  or  ma- 
terials used  or  consumed  in  a  business.  Inventory  of  a  person  is 
not  to  be  classified  as  his  equqipment. ' ' 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  change  the  phrase  "if  he  has  so 
furnished  them"  to  "if  he  has  leased  or  so  furnished  them." 

Recommendation.  It  is  recommended  that  the  proposed  amendment 
be  rejected.  We  believe  that  the  change  is  unnecessary. 

SECTION    19110 

This  Section  provides : 

"For  the  purposes  of  this  chapter  any  description  of  personal 
property  or  real  estate  is  sufficient  whether  or  not  it  is  specific  if 
it  reasonably  identifies  what  is  described. ' ' 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  amend  this  Section  to  read  as  follows  : 

' '  For  the  purposes  of  this  Article  a  description  of  personal  prop- 
erty or  of  real  property  is  sufficient,  whether  or  not  specific,  if  it 
reasonably  identifies  such  property.  Personal  property  may  be  re- 
ferred to  by  general  kind  or  class  if  the  property  can  be  reasonably 
identified  as  falling  within  such  kind  or  class  or  if  it  can  be  so 
identified  when  it  is  acquired  by  the  debtor.  The  use  of  the  word 
'proceeds'  is  sufficient  without  further  description  to  cover  pro- 
ceeds of  any  character. ' ' 

Recommendation.  It  is  recommended  that  the  proposed  amendment 
be  rejected.  We  believe  that  the  change  is  unnecessary. 
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SECTION    19203    [NEW   SUBSECTION] 

The  California  Bankers  Committee  proposes  to  add  to  this  Section 
a  new  subsection  (2),  and  to  renumber  present  subsection  (2)  as  (3), 
to  read  as  follows : 

"  (2)  A  written  assignment  or  the  transfer  of  possession  of  prop- 
erty, if  made  or  given  as  security,  is  sufficient  to  constitute  a  secu- 
rity agreement. ' '  • 

Recommendation.  It  is  recommended  that  the  proposed  amendment 
be  rejected.  We  do  not  believe  that  the  fears  expressed  by  the  Cali- 
fornia Bankers  Committee  regarding  the  possible  interpretation  of  the 
present  language  have  any  basis. 

SECTION    19204(1) 

This  subsection  provides : 

"  (1)  A  security  interest  cannot  attach  until  there  is  agreement 
(subdivision  [3]  of  Section  11201)  that  it  attach  and  value  is  given 
and  the  debtor  has  rights  in  the  collateral.  It  attaches  as  soon  as 
all  of  the  events  in  the  preceding  sentence  have  taken  place  unless 
explicit  agreement  postpones  the  time  of  attaching." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  substitute  the  following  for  the  first  sentence  of  this  subsec- 
tion: 

"A  security  interest  cannot  attach  until  a  security  agreement  is 
made,  value  is  given,  and  the  debtor  has  rights  in  the  collateral." 

Recommendation.  It  is  recommended  that  the  proposed  amendment 
be  rejected.  We  do  not  believe  that  the  fears  expressed  by  the  Cali- 
fornia Bankers  Committee  regarding  the  possible  interpretation  of  the 
present  language  have  any  basis. 

SECTION    19206(1) 

This  subsection  provides : 

"  (1)  Subject  to  any  statute  or  decision  which  establishes  a  dif- 
ferent rule  for  buyers  of  consumer  goods,  an  agreement  by  a  buyer 
that  he  will  not  assert  against  an  assignee  any  claim  or  defense 
which  he  may  have  against  the  seller  is  enforceable  by  an  assignee 
who  takes  his  assignment  for  value,  in  good  faith  and  without 
notice  of  a  claim  or  defense,  except  as  to  defenses  of  a  type  which 
may  be  asserted  against  a  holder  in  due  course  of  a  negotiable 
instrument  under  the  chapter  on  commercial  paper  (Chapter  3). 
A  buyer  who  as  part  of  one  transaction  signs  both  a  negotiable 
instrument  and  a  security  agreement  makes  such  an  agreement." 

Proposed  Amendments,  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  propose  to  insert  after  the  word  "buyer" 
the  words  "or  les.see"  and  after  the  word  "seller"  the  words  "or 
lessor." 

Recommendation.  It  is  reconimonded  that  the  proposed  amend- 
ments be  adopted,  in  order  to  make  clear  that  the  same  rules  apply  to 
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paper  given  in  connection  with  the  rental  of  property  as  in  connection 
with  its  sale. 

SECTION    19208 

This  Section  provides : 

"  ( 1 )  A  debtor  may  sign  a  statement  indicating  what  he  believes 
to  be  the  aggregate  amount  of  unpaid  indebtedness  as  of  a  speci- 
fied date  and  may  send  it  to  the  secured  party  with  a  request  that 
the  statement  be  approved  or  corrected  and  returned  to  the  debtor. 
When  the  security  agreement  or  any  other  record  kept  by  the 
secured  party  identifies  the  collateral  a  debtor  may  similarly  re- 
quest the  secured  party  to  approve  or  correct  a  list  of  the  col- 
lateral. 

"  (2)  The  secured  party  must  comply  with  such  a  request  within 
two  weeks  after  receipt  by  sending  a  written  correction  or  ap- 
proval. If  the  secured  party  claims  a  security  interest  in  all  of  a 
particular  type  of  collateral  owned  by  the  debtor  he  may  indicate 
that  fact  in  his  reply  and  need  not  approve  or  correct  an  itemized 
list  of  such  collateral.  If  the  secured  party  without  reasonable  ex- 
cuse fails  to  comply  he  is  liable  for  any  loss  caused  to  the  debtor 
thereby ;  and  if  the  debtor  has  properly  included  in  his  request  a 
good  faith  statement  of  the  obligation  or  a  list  of  the  collateral 
or  both  the  secured  party  may  claim  a  security  interest  only  as 
shown  in  the  statement  against  persons  misled  by  his  failure  to 
comply.  If  he  no  longer  has  an  interest  in  the  obligation  or  col- 
lateral at  the  time  the  request  is  received  he  must  disclose  the 
name  and  address  of  any  successor  in  interest  known  to  him  and 
he  is  liable  for  any  loss  caused  to  the  debtor  as  a  result  of  failure 
to  disclose.  A  successor  in  interest  is  not  subject  to  this  section 
until  a  request  is  received  by  him. 

"(3)  A  debtor  is  entitled  to  such  a  statement  once  every  six 
months  without  charge.  The  secured  party  may  require  payment 
of  a  charge  not  exceeding  ten  dollars  ($10)  for  each  additional 
statement  furnished." 

Proposed  Amendment.     The   California  Bankers   Committee  pro- 
poses to  amend  this  Section  to  read  as  follows : 

"  (1)  A  debtor  may  sign  a  statement  indicating  what  he  believes 
to  be  the  aggregate  amount  of  unpaid  indebtedness  as  of  a  speci- 
fied date  and  may  send  it  to  the  secured  party  with  a  request  that 
the  statement  be  approved  or  corrected  and  returned  to  the  debtor. 
A  debtor  may  similarly  request  the  secured  party  to  approve  or 
correct  a  list  of  the  collateral ;  provided,  however, 

"  (a)  if  the  secured  party  claims  a  security  interest  in  all  of  a 
particular  type  of  collateral  owned  by  the  debtor  he  may  indicate 
that  fact  in  his  reply  and  need  not  approve  or  correct  an  itemized 
list  of  such  collateral ;  or 

"(b)  if  the  collateral  consists  of  inventory,  of  chattel  paper 
not  in  the  possession  of  the  secured  party,  or  of  accounts,  the 
secured  party  need  not  approve  or  correct  an  itemized  list  of  such 
collateral,  but  need  only  state  that  the  statement  appears  substan- 
tially correct  or  incorrect  based  upon  information  supplied  by  the 
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debtor,  but  Avithoiit  any  representation  or  warranty  by  the  se- 
cured party. 

"(2)  If  the  secured  party  is  an  orfjauization  maintaiuinp: 
branches  or  branch  offices  the  requests  herein  provided  for  shall  be 
sent  to  the  branch  or  branch  office  at  which  the  security  transaction 
was  entered  into  or  at  which  the  debtor  is  to  make  payment  of  his 
obligation,  and  the  secured  party's  statement,  unless  otherwise 
specified,  shall  be  deemed  to  apply  only  to  indebtedness  entered 
into  at  or  payable  to  such  branch  or  branch  office  and  to  any  col- 
lateral taken  by  sucli  branch  or  branch  office. 

"  (3)  A  debtor  is  entitled  to  present  such  statements  once  every 
six  months  and  have  them  approved  or  corrected  without  charge. 
The  secured  party  may  require  payment  of  a  reasonable  charge 
for  each  additional  .statement  approved  or  corrected. 

"  (4)  If  the  secured  party  no  longer  has  an  interest  in  the  obli- 
gation or  collateral  at  the  time  a  request  is  received,  he  need  not 
give  such  statement,  but  he  must  disclose  the  name  of  his  assignee 
or  transferee  and  his  address  if  known  to  him.  An  assignee  or 
transferee  is  not  subject  to  this  section  until  a  request  is  received 
by  him." 

Recommendation.     It  is  recommended  that  the  proposed  amendment 
be  rejected.  We  do  not  believe  that  this  "clarification"  is  necessary. 

SECTION    19308 

This  section  provides : 

"A  purchaser  of  chattel  paper  or  a  nonnegotiable  instrument 
who  gives  new  value  and  takes  possession  of  it  in  the  ordinary 
course  of  his  business  and  without  knowledge  that  the  specific 
paper  or  instrument  is  subject  to  a  security  interest  has  priority 
over  a  security  interest  which  is  perfected  under  Section  19304 
(permissive  filing  and  temporary  perfection).  A  purchaser  of 
chattel  paper  who  gives  new  value  and  takes  possesion  of  it  in  the 
ordinar}'  course  of  his  business  has  priority  over  a  security  interest 
in  chattel  paper  which  is  claimed  merely  as  proceeds  of  inventory 
subject  to  a  security  interest  (Section  19306),  even  though  he 
knows  that  the  specific  paper  is  subject  to  the  security  interest." 

Proposed  Amendment.     The   California   Bankers   Committee   pro- 
posed to  add  at  the  end  of  this  Section  the  following  sentence : 

"Nothing  in  this  section  .shall  be  deemed  to  excuse  accounting 
to  the  earlier  secured  party  by  the  seller  or  transferor  of  the  chat- 
tel paper  or  nonnegotiable  instrument." 

Recommendation.     It  is  recommended  that  the  proposed  amendment 
be  rejected.  "We  consider  it  unnecessary. 

SECTION    19312(8)    [NEW] 

The  California  Bankers  Committee  proposes  to  add  a  new  subsection 
to  this  Section  to  read  as  folloAvs : 

"(8)  A  perfected  security  interest  has  priority  over  the  rights 
of  a  lien  creditor  if  the  lien  creditor  became  such  after  the  perfec- 
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tion  of  the  security  interest.  A  perfected  security  interest,  if  per- 
fected within  ten  days  after  it  attaches,  also  has  priority  over  the 
rights  of  a  lien  creditor  who  became  such  after  security  interest  at- 
tached." 

Recommendation.  It  is  recommended  that  the  amendment  be  re- 
jected. The  California  Bankers  Committee  states  that  the  rules  set 
forth  ''are  implicit  but  are  nowhere  stated  explicity. "  They  are  ex- 
plicitly stated  in  Section  19201. 

SECTION    19318(4) 

This  subsection  provides : 

"  (4)  A  term  in  any  contract  between  an  account  debtor  and  an 
assignor  which  prohibits  assignment  of  an  account  or  contract 
right  to  which  they  are  partes  is  ineffective. ' ' 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  add  after  the  word  "parties"  the  words  "or  which  requires 
the  account  debtor 's  consent  to  such  assignment. ' ' 

Recommendation.  It  is  recommended  that  the  proposed  amendment 
be  adopted.  In  order  to  make  this  provision  effective  it  would  seem 
that  the  additional  language  is  obviously  necessary  and  it  is  doubtful 
if  a  court  would  read  it  into  the  original  section. 

SECTION    19401 

This  Section  provides: 

"(1)  The  proper  place  to  file  in  order  to  perfect  a  security 
interest  is  as  follows : 

"(a)  When  the  collateral  is  equipment  used  in  farming  opera- 
tions, or  farm  products,  or  accounts,  contract  rights  or  general 
intangibles  arising  from  or  relating  to  the  sale  of  farm  products 

by  a  farmer,  or  consumer  goods,  then  in  the  office  of  the 

in  the  county  of  the  debtor's  residence  or  if  the  debtor  is  not  a 

resident  of  this  State  then  in  the  office  of  the in  the 

county  where  the  goods  are  kept,  and  in  addition  when  the  col- 
lateral is  crops  in  the  office  of  the in  the  county  where 

the  land  on  which  the  crops  are  growing  or  to  be  grown  is 
located ; 

"(b)  When  the  collateral  is  goods  which  at  the  time  the  security 
interest  attaches  are  or  are  to  become  fixtures,  then  in  the  office 
where  a  mortgage  on  the  real  estate  concerned  would  be  filed  or 
recorded ; 

"(c)  In  all  other  cases,  in  the  office  of  the  Secretary  of  State 
and  in  addition,  if  the  debtor  has  a  place  of  business  in  only  one 

county  of  this  State,  also  in  the  office  of of  such  county, 

or,  if  the  debtor  has  no  place  of  business  in  this  State,  but  resides 

in  the  State,  also  in  the  office  of of  the  county  in  which 

he  resides. 

"(2)  A  filing  which  is  made  in  good  faith  in  an  improper 
place  or  not  in  all  of  the  places  required  by  this  section  is  never- 
theless effective  with  regard  to  any  collateral  as  to  which  the 
filing  complied  with  the  requirements  of  this  chapter  and  is  also 
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effective  with  regard  to  collateral  covered  by  the  financing  state- 
ment against  any  person  who  has  knowledge  of  the  contents  of 
such  financing  statement. 

"  (3)  A  filing  which  is  made  in  the  proper  place  in  this  State 
continues  effective  even  though  the  debtor's  residence  or  place  of 
business  or  the  location  of  the  collateral  or  its  use,  whichever 
controlled  the  original  filing,  is  thereafter  changed. 

"(4)  If  collateral  is  brought  into  this  State  from  another 
jurisdiction,  the  rules  stated  in  Section  19103  determine  whether 
filing  is  necessary  in  this  State." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  amend  this  Section  to  read: 

"(1)  The  proper  place  to  file  in  order  to  perfect  a  security 
interest  is  as  follows : 

"  (a)  When  the  collateral  is  accounts,  chattel  paper,  documents, 
contract  rights,  inventory,  equipment,  livestock  or  any  other  type 
of  property  not  specifically  referred  to  in  this  section,  then  in 
the  office  of  the  Secretary  of  State  in  San  Francisco; 

"(b)  When  the  collateral  is  crops,  or  standing  timber  to  be 
severed,  then  in  the  office  of  the  county  recorder  of  each  county 
in  which  the  land  or  any  part  thereof  on  which  the  crops  are 
growing  or  to  be  grown  or  on  which  such  timber  is  located. 

"  (2)  The  Secretary  of  State  and  the  county  recorder  of  the  ap- 
propriate county  are  herein  referred  to  as  the  filing  officer.  The 
Secretary  of  State  shall  file  and  hold  for  public  inspection  all 
financing  statements  and  other  instruments  filed  with  him  here- 
under except  as  herein  otherwise  provided  and  the  county  recorder 
shall  record  and  return  to  the  person  filing  the  same  with  him  all 
financing  statements  and  other  instruments  filed  with  him  for 
record  hereunder. 

"(3)  A  filing  which  is  made  in  good  faith  in  an  improper 
place  or  not  in  all  of  the  places  required  by  this  section  is  never- 
theless effective  with  regard  to  any  collateral  as  to  which  the 
filing  complied  with  the  requirements  of  this  Article  and  is  also 
effective  with  regard  to  collateral  covered  by  the  financing  state- 
ment against  any  person  who  has  knowledge  of  the  contents  of 
such  financing  statement." 

Recommendation.  Except  to  the  extent  discussed  in  Part  I  of  this 
Chapter  9,  it  is  recommended  that  the  proposed  amendment  be  rejected. 

SECTION    19402 

The  Section  provides : 

"(1)  A  financing  statement  is  sufficient  if  it  is  signed  by  the 
debtor  and  the  secured  party,  gives  an  address  of  the  secured  party 
from  which  information  concerning  the  security  interest  may  be 
obtained,  gives  a  mailing  address  of  the  debtor  and  contains  a 
statement  indicating  the  typos,  or  describing  the  items,  of  col- 
lateral. A  financing  statement  may  be  filed  before  a  security  agree- 
ment is  made  or  a  security  interest  otherwise  attaches.  When  the 
financing  statement  covers  crops  growing  or  to  be  grown  or  goods 
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which  are  or  are  to  become  fixtures,  the  statement  must  also  con- 
tain a  description  of  the  real  estate  concerned.  A  copy  of  the 
security  agreement  is  sufficient  as  a  financing  statement  if  it  con- 
tains the  above  information  and  is  signed  by  both  parties. 

"  (2)  A  financing  statement  which  otherwise  complies  with  sub- 
division (1)  is  sufficient  although  it  is  signed  only  by  the  secured 
party  when  it  is  filed  to  perfect  a  security  interest  in 

''(a)  Collateral  already  subject  to  a  security  interest  in  an- 
other jurisdiction  when  it  is  brought  into  this  State.  Such  a 
financing  statement  must  state  that  the  collateral  was  brought 
into  this  State  under  such  circumstances. 

"(b)  Proceeds  under  Section  19306  if  the  security  interest 
in  the  original  collateral  was  perfected.  Such  a  financing  state- 
ment must  describe  the  original  collateral. 

"  (3)  A  form  substantially  as  follows  is  sufficient  to  comply  with 
subdivision  (1)  : 

Name  of  debtor    (or  assignor) 

Address 

Name  of  secured  party   (or  assignee) 

Address 

1.  This  financing  statement  covers  the  following  types   (or  items)   of  property : 

(Describe)     

2.  (If  collateral  is  crops)   The  above  described  crops  are  growing  or  are  to  be 
grown  on  : 

(Describe  real  estate) *. 

3.  (If  collateral  is  goods  which  are  to  become  fixtures)    The  above  described 
goods  are  afiixed  or  to  be  afiixed  to : 

(Describe  real  estate) 

4.  (If  proceeds  or  products  of  collateral  are  claimed)    Proceeds — Products  of 
the  collateral  are  also  covered. 

Signature  of  debtor  (or  assignor) 

Signature  of  secured  party  (or  assignee) 

"(4)  The  term  "financing  statement"  as  used  in  tliis  chapter 
means  the  original  financing  statement  and  any  amendments  but 
if  any  amendment  adds  collateral,  it  is  effective  as  to  the  added 
collateral  only  from  the  filing  date  of  the  amendment. 

"(5)  A  financing  statement  substantially  complying  with  the 
requirements  of  this  section  is  effective  even  though  it  contains 
miijor  errors  which  are  not  seriously  misleading." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  amend  this  Section  to  read:  "(1)  A  financing  statement  is 
sufficient  if  it  is  signed  by  the  debtor  and  by  the  secured  party,  gives 
the  name  and  mailing  address  of  the  secured  party,  the  name  and 
mailing  address  of  the  debtor  and  contains  a  statement  indicating  the 
type  of  collateral  or  describing  the  items  of  collateral.  If  filed  with 
the  Secretary  of  State  the  financing  statement  shall  also  set  forth:  if 
the  debtor  is  an  individual,  the  county  and  address  of  his  residence 
and  the  county  and  address  of  his  chief  place  of  business,  if  any,  and 
if  the  debtor  is  an  organization,  the  county  and  address  of  its  chief 
place  of  business.  A  financing  statement  may  be  filed  before  a  security 
agreement  is  made  or  before  a  security  interest  otherwise  attaches. 
When  the  financing  statement  covers  crops  growing  or  to  be  grown, 
or  standing  timber,  the  statement  must  also  contain  a  description  of 
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the  real  property.  A  copy  of  the  security  afrreement  is  sufficient  as  a 
financing  statement  if  it  contains  the  above  information  and  is  signed 
by  both  parties. 

"(2)  A  financing  statement  which  otherwise  complies  with  sub- 
section (1)  is  sufficient  although  it  is  signed  only  by  the  secured  party 
when  it  is  filed  to  perfect  a  security  interest  in 

"  (a)  collateral  already  subject  to  a  security  interest  in  another 
jurisdiction  when  it  is  brought  into  this  State.  Such  financing 
statement  must  state  that  the  collateral  was  brought  into  this  State 
under  such  circumstances ; 

"(b)  proceeds  under  Section  9-315,  if  the  security  interest  in 
the  original  collateral  was  perfected.  Such  a  financing  statement 
must  describe  the  original  collateral. 

"3  A  form  substantially  as  follows  is  sufficient  to  comply  with  sub- 
section (1)  : 

FINANCING    STATEMENT 

Name  of  debtor 

Mailing  address  of  debtor 

Name  of  secured  party 

Mailing  address  of  secured  party 

County  and  address  of  debtor's  residence  (if  an 

individual)    

and  county  and  address  of  his  chief  place  of  business 

(if  any)    

County  and  address  of  chief  place  of  business  of  debtor 

(if   an   organization) 

(1)  This  financing  statement  covers  the  following  types   (or  items)   of  property: 
(description,  e.g.,  "inventory",  "accounts",  etc.) 

(2)  (If  collateral  is  crops  or  timber  to  be  severed) 

The  above  described  crops  are  grown  or  are  to  be  grown  on  : 
(de.scription  of  real  property) 

(3)  (If  proceeds  or  products  of  collateral  are  claimed)    (Proceeds)    (Products) 
of  the  collateral  are  also  covered. 

(4)  (Optional)  The  final  maturity  date  of  the  indebtedness  covered  hereby  is 
,    19 

(5)  (Optional)  The  maximum  amount  of  the  indebtedness  to  be  secured  at  any 
one  time  is  $ 

Dated  :   ,  19 

Signature  of  debtor 

Signature  of  secured  party 

nf  the  transaction  consists  of  a  sale  of  accounts,  contract  rights  or  chattel  pajier, 
the  term  sellpr  or  assignor  .should  be  substituted  for  debtor  and  the  term  buyer  or 
assignee  should  be  substituted  for  secured  party.) 
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"(4)  The  term  'financing  statement'  as  used  in  this  Article 
means  the  original  financing  statement  and  any  amendments  signed 
by  the  debtor  and  the  secured  party  or  a  financing  statement  signed 
only  by  the  secured  party  under  Section  9-402(2)  and  any  amend- 
ments thereto,  but  if  any  amendment  adds  collateral,  it  is  effective 
as  to  the  added  collateral  only  from  the  filing  data  of  the  amend- 
ment. 

"(5)  A  financing  statement  substantially  complying  with  the 
requirements  of  this  section  is  effective  even  though  it  contains 
minor  errors  which  are  not  seriously  misleading." 

Recommendation.     Except  to  the  extent  discussed  in  Part  I  of  this 
Chapter  9,  it  is  recommended  that  the  proposed  amendment  be  rejected. 

SECTION    19403 

This  Section  provides : 

"(1)  Presentation  for  filing  of  a  financing  statement  and  ten- 
der of  the  filing  fee  or  acceptance  of  the  statement  by  the  filing 
officer  constitutes  filing  under  this  chapter. 

"  (2)  A  filed  financing  statement  which  states  a  maturity  date 
of  the  obligation  secured  of  five  years  or  less  is  effective  until  such 
maturity  date  and  thereafter  for  a  period  of  60  days.  Any  other 
filed  financing  statement  is  effective  for  a  period  of  five  years  from 
the  date  of  filing.  The  effectiveness  of  a  filed  financing  statement 
lapses  on  the  expiration  of  such  60-day  period  after  a  stated  ma- 
turity date  or  on  the  expiration  of  such  five-year  period,  as  the 
case  may  be,  unless  a  continuation  statement  is  filed  prior  to  the 
lapse.  Upon  such  lapse  the  security  interest  becomes  unperfected. 

"(3)  A  continuation  statement  may  be  filed  by  the  secured 
party  (i)  within  six  months  before  and  60  days  after  a  stated 
maturity  date  of  five  years  or  less,  and  (ii)  otherwise  within  six 
months  prior  to  the  expiration  of  the  five-year  period  specified  in 
subdivision  (2).  Any  such  continuation  statement  must  be  signed 
by  the  secured  party,  identify  the  original  statement  by  file  num- 
ber and  state  that  the  original  statement  is  still  effective.  Upon 
timely  filing  of  the  continuation  statement,  the  effectiveness  of  the 
original  statement  is  continued  for  five  years  after  the  last  date  to 
which  the  filing  was  effective  whereupon  it  lapses  in  the  same  man- 
ner as  provided  in  subdivision  (2)  unless  another  continuation 
statement  is  filed  prior  to  such  lapse.  Succeeding  continuation  state- 
ments may  be  filed  in  the  same  manner  to  continue  the  effectiveness 
of  the  original  statement.  Unless  a  statute  on  disposition  of  public 
records  provides  otherwise,  the  filing  officer  may  remove  a  lapsed 
statement  from  the  files  and  destroy  it. 

"  (4)  A  filing  officer  shall  mark  each  statement  with  a  consecu- 
tive file  number  and  with  the  date  and  hour  of  filing  and  shall 
hold  the  statement  for  public  inspection.  In  addition  the  filing 
officer  shall  index  the  statements  according  to  the  name  of  the 
debtor  and  shall  note  in  the  index  the  file  number  and  the  address 
of  the  debtor  given  in  the  statement. 
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"  (5)   The  uniform  fee  for  filing:,  indexing  and  furnishing  filing 

data  for  an  original  or  a  continuation  statement  shall  be 

dollars  ($ )." 

Proposed  Amendment.     The   California  Bankers   Committee  pro- 
poses to  amend  this  Section  to  read  : 

"  (1)  Presentation  for  filing  of  a  financing  statement  and  tender 
of  the  filing  fee  or  acceptance  of  the  statement  by  the  filing  officer 
constitutes  filing  under  this  Article. 

"(2)  The  Secretary  of  State  shall  mark  each  statement  with  a 
consecutive  file  number  and  with  the  date  and  time  of  filing.  He 
shall  index  the  statements  according  to  the  name  of  the  debtor  (or 
assignor)  and  sliall  note  in  the  index  the  file  number  and  the  mail- 
ing address  of  the  debtor  (or  assignor)  given  in  the  statement. 

"  (3)  The  county  recorder  shall  mark  each  statement  filed  with 
him  with  the  date  and  time  of  filing  and,  whether  or  not  the  same 
is  acknowledged,  shall  record  it  in  the  same  manner  as  instru- 
ments affecting  real  property  and  shall  index  the  same  under  the 
name  of  the  debtor  as  grantor  and  under  the  name  of  the  secured 
party  as  grantee  and  shall  return  the  statement  to  the  secured 
party  after  recording. 

"  (4)  A  filed  or  recorded  financing  statement  is  effective  for  a 
period  of  five  years  from  the  date  of  filing  or  recording  or,  if  the 
latest  maturity  date  of  the  indebtedness  is  set  forth  in  the  financing 
statement,  then  for  a  period  ending  five  years  after  such  latest 
maturity  date.  The  effectiveness  of  a  filed  or  recorded  financing 
statement  lapses  on  the  expiration  of  such  five-year  period  unless 
a  continuation  statement  is  filed  or  recorded  prior  to  such  lapse. 

"  (5)  A  continuation  statement  may  be  filed  or  recorded  by  the 
secured  party  of  record  within  six  months  prior  to  the  end  of  the 
five-year  period.  Any  such  continuation  statement  must  be  signed 
by  the  secured  party  of  record,  identify  the  original  statement  by 
giving  the  date  and  the  names  of  the  parties  thereto  and,  if  filed 
with  the  Secretary  of  State,  the  file  number  thereof  and,  if  re- 
corded, the  book  and  page  where  recorded  if  available  and  state 
that  the  original  statement  is  continued.  Upon  timely  filing  or 
recording  of  the  continuation  statement,  the  effectiveness  of  the 
original  statement  is  continued  for  five  years  from  the  time  when  it 
would  otherwise  have  lapsed,  whereupon  it  lapses  in  the  same 
manner  as  provided  in  subsection  (4)  unless  another  continuation 
statement  is  filed  or  recorded  prior  to  such  lapse.  Succeeding  con- 
tinuation statements  may  be  filed  in  the  same  manner  to  continue 
the  effectiveness  of  the  original  financing  statement. 

"(6)  The  Secretary  of  State  shall  mark  each  such  continuation 
statement  with  the  date  and  time  of  filing  and  shall  index  the 
same  under  the  name  of  the  debtor  and  under  the  file  number  of 
the  original  financing  statement.  The  county  recorder  shall  record 
each  such  continuation  .statement  in  the  same  manner  as  an  original 
financing  statement  and  shall  index  the  same  nnder  the  name  of  the 
debtor  as  grantor  and  under  the  name  of  secured  party  as  grantee. 

"(7)  The  uniform  fee  for  filing  and  indexing  an  original  or  a 
continuation  statement  is dollars  ($ )." 
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Recommendation.  Except  to  the  extent  discussed  in  Part  I  of  this 
Chapter  9,  it  is  recommended  that  the  proposed  amendment  be  rejected. 

SECTION    19404 

This  Section  provides : 

"  ( 1 )  Whenever  there  is  no  outstanding  secured  obligation  and 
no  commitment  to  make  advances,  incur  obligations  or  otherwise 
give  value,  the  secured  party  must  on  written  demand  by  the 
debtor  send  the  debtor  a  statement  that  he  no  longer  claims  a 
security  interest  under  the  financing  statement,  which  shall  be 
identified  by  file  number.  A  termination  statement  signed  by  a 
person  other  than  the  secured  party  of  record  must  include  or  be 
accompanied  by  the  assignment  or  a  statement  by  the  secured 
party  of  record  that  he  has  assigned  the  security  interest  to  the 
signer  of  the  termination  statement.  The  uniform  fee  for  filing 
and  indexing  such  an  assignment  or  statement  thereof  shall  be 

dollars  ($ ).  If  the  affected  secured  party  fails 

to  send  such  a  termination  statement  within  10  days  after  proper 
demand  therefor  he  shall  be  liable  to  the  debtor  for  one  hundred 
dollars  ($100),  and  in  addition  for  any  loss  caused  to  the  debtor 
by  such  failure. 

''  (2)  On  presentation  to  the  filing  officer  of  such  a  termination 
statement  he  must  note  it  in  the  index.  The  filing  officer  shall  re- 
move from  the  files,  mark  "terminated'*  and  send  or  deliver  to 
the  secured  party  the  financing  statement  and  any  continuation 
statement,  statement  of  assignment  or  statement  of  release  per- 
taining thereto. 

''(3)  The  uniform  fee  for  filing  and  indexing  a  termination 
statement  including  sending  or  delivering  the  financing  state- 
ment shall  be dollars  ($ )." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  amend  this  Section  to  read  : 

"  ( 1 )  Whenever  there  is  no  outstanding  secured  obligation  and 
no  commitment  to  make  advances,  incur  obligations  or  otherwise 
give  value,  the  secured  party  of  record  must  on  written  demand 
by  the  debtor  send  the  debtor  a  statement  that  he  no  longer  claims 
a  security  interest  under  the  financing  statement,  which  shall  be 
identified  by  file  number  if  filed  with  the  Secretary  of  State.  If 
the  affected  secured  party  of  record  fails  to  send  such  a  termina- 
tion statement  within  10  days  after  proper  demand  therefor  he 
shall  be  liable  to  the  debtor  for  all  actual  damages  suffered  by 
the  debtor  by  reason  of  such  failure,  and  if  the  failure  is  in  bad 
faith,  for  a  penaltj^  of  one  hundred  dollars  ($100). 

"(2)  The  Secretary  of  State  shall  mark  each  such  termination 
statement  with  the  date  and  time  of  filing  and  shall  index  the 
same  under  the  name  of  the  debtor  and  under  the  file  number  of 
the  original  financing  statement.  The  county  recorder  shall  record 
such  termination  statement  in  the  same  manner  as  an  original 
financing  statement  and  index  the  same  under  the  name  of  the 
debtor  as  grantee  and  under  the  name  of  the  secured  party  as 
grantor. 
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"(3)  The  uniform  fee  for  filing  or  recording  and  indexing  a 
termination  statement  shall  be dollars  ($ )," 

Recommendation.     Except  to  the  extent  discussed  in  Part  I  of  this 

Chapter  9,  it  is  recommended  that  tlie  proposed  amendment  be  rejected. 

SECTION    19405 

This  Section  provides: 

"(1)  A  financing  statement  may  disclose  an  assignment  of  a 
security  interest  in  the  collateral  described  in  the  statement  by 
indication  in  the  statement  of  the  name  and  address  of  the  assignee 
or  by  an  assignment  itself  or  a  copy  thereof  on  the  face  or  back 
of  the  statement.  Either  the  original  secured  partj-  or  the  assignee 
may  sign  this  statement  as  the  secured  party.  On  presentation  to 
the  filing  officer  of  such  a  financing  statement  the  filing  officer 
shall  mark  the  same  as  provided  in  Section  19-103(4).  The  uniform 
fee  for  filing,  indexing  and  furnishing  filing  data  for  a  financing 
statement  so  indicating  an  assignment  shall  be dollars 

($ ). 

"  (2)  A  secured  party  may  assign  of  record  all  or  a  part  of  his 
rights  under  a  financing  statement  by  the  filing  of  a  separate 
written  statement  of  assignment  signed  by  the  secured  party  of 
record  and  setting  forth  the  name  of  the  secured  party  of  record 
and  the  debtor,  the  file  number  and  the  date  of  filing  of  the  financ- 
ing statement  and  the  name  and  address  of  the  assignee  and  con- 
taining a  description  of  the  collateral  assigned.  A  copy  of  the 
assignment  is  sufficient  as  a  separate  statement  if  it  complies  with 
the  preceding  sentence.  On  presentation  to  the  filing  officer  of  such 
a  separate  statement,  the  filing  officer  shall  mark  such  separate 
statement  with  the  date  and  hour  of  the  filing.  He  shall  note  the 
assignment  on  the  index  of  the  financing  statement.  The  uniform 
fee  for  filing,  indexing  and  furnisliing  filing  data  about  such  a 

separate  statement  of  assignment  shall  be dollars 

($ ). 

"(3)  After  the  discharge  or  filing  of  an  assignment  under  this 
section,  the  assignee  is  the  secured  party  of  record." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  amend  this  section  to  read : 

"(1)  A  secured  party  of  record  may  by  a  writing  release  his 
security  interest  in  all  or  a  part  of  the  collateral  covered  by  a  filed 
financing  statement.  A  statement  of  release  is  sufficient  if  it  is 
signed  by  the  secured  party  of  record,  contains  a  statement  de- 
scribing the  collateral  being  released,  the  name  and  address  of 
the  debtor,  and  the  file  number  of  the  original  financing  statement 
if  filed  with  the  Secretary  of  State. 

"(2)  The  Secretary  of  State  shall  mark  each  such  statement 
with  the  date  and  time  of  filing  and  index  the  .same  under  the 
name  of  tlio  debtor  and  under  the  file  number  of  the  original  financ- 
ing statement.  Tlie  county  recorder  shall  record  each  such  state- 
ment in  the  same  manner  as  an  original  financing  statement  and 
shall  index  the  same  under  the  name  of  the  secured  party  as 
grantor. 
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''(3)  The  uniform  fee  for  filing  or  recording  and  indexing  a 
statement  of  release  shall  be dollars  ($ ) ". 

Recommendation.  It  is  recommended  that  the  proposed  amendment 
be  rejected. 

SECTION    19406 

This  Section  provides : 

"A  secured  party  of  record  may  by  his  signed  statement  re- 
lease all  or  a  part  of  any  collateral  described  in  a  filed  financing 
statement.  The  statement  of  release  is  sufficient  if  it  contains  a 
description  of  the  collateral  being  released,  the  name  and  address 
of  the  debtor,  the  name  and  address  of  the  secured  party,  and  the 
file  number  of  the  financing  statement.  Upon  presentation  of  such 
a  statement  to  the  filing  officer  he  shall  mark  the  statement  with 
the  hour  and  date  of  filing  and  shall  note  the  same  upon  the 
margin  of  the  index  of  the  filing  of  the  financing  statement.  The 
uniform  fee  for  filing  and  noting  such  a  statement  of  release  shall 
be dollars  ($ )." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  amend  this  Section  to  read : 

"  ( 1 )  If  a  secured  party  assigns  or  transfers  his  security  inter- 
est in  any  collateral  as  to  which  a  financing  statement  has  been 
filed  or  recorded,  a  statement  of  such  assignment  may  be  filed  or 
recorded.  Such  statement  shall  be  signed  by  the  secured  party, 
describe  the  collateral  as  to  which  the  security  interest  has  been 
assigned,  give  the  name  and  mailing  address  of  the  assignee  or 
transferee,  the  name  and  address  of  the  debtor  and  the  Secretary 
of  State. 

''(2)  The  Secretary  of  State  shall  mark  each  such  statement 
of  assignment  or  transfer  with  the  date  and  time  of  filing  and 
shall  index  the  same  under  the  name  of  the  debtor  and  under  the 
file  number  of  the  original  financing  statement.  The  county  re- 
corder shall  record  the  same  in  the  same  manner  as  an  original 
financing  statement  and  shall  index  the  same  under  the  name  of 
the  secured  party  as  grantor  and  under  the  name  of  the  assignee 
or  transferee  as  grantee. 

"(3)  An  assignment  may  be  filed  at  the  time  of  the  filing  of 
the  financing  statement,  in  which  event  the  Secretary  of  State 
shall  first  file  the  financing  statement  and  index  the  assignment 
under  the  name  of  the  debtor  and  under  the  file  number  given  the 
financing  statement.  An  assignment  endorsed  on  the  financing 
statement  before  it  is  filed  with  the  Secretary  of  State  need  not 
be  indexed  by  him. 

"(4)  The  uniform  fee  for  filing  or  recording  and  indexing  a 
statement  of  assignment  shall  be   dollars 

($ )• 

"(5)  Whenever  a  continuation  statement,  an  amendment  to  a 
financing  statement,  a  termination  statement,  a  statement  of  re- 
lease or  a  statement  of  assignment  signed  by  one  other  than  the 
secured  party  of  record  is  presented  for  filing  or  recording  it 
must  be  accompanied  by  a  statement  of  assignment  signed  by  the 
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secured  party  of  record  covering  the  collateral  to  which  such  con- 
tinuation statement,  amendment,  termination  statement,  release 
or  assignment  applies. 

"  (6)  Wherever  in  this  Article  reference  is  made  to  the  secured 
party  of  record  it  means  the  secured  party  named  in  the  original 
financing  statement  or,  if  a  statement  of  assignment  has  been  filed 
or  recorded,  the  assignee  or  transferee  of  the  secureity  interest 
in  the  collateral  affected.  Any  continuation  statement,  amendment 
to  a  financing  statement,  termination  statement,  statement  of  re- 
lease or  statement  of  assignment  signed  by  one  other  than  the 
secured  party  of  record  as  to  the  collateral  affected  thereby  shall 
be  ineffective  for  any  purpose  except  as  between  the  parties 
thereto." 

Recommendation.     It  is  recommended  that  the  proposed  amendment 
be  rejected. 

SECTION    19407 

This  Section  provides : 

"(1)  If  the  person  filing  any  financing  statement,  termination 
statement,  statement  of  assignment,  or  statement  of  release,  fur- 
nishes the  filing  officer  a  copy  thereof,  the  filing  officer  shall  upon 
request  note  upon  the  copy  the  file  number  and  date  and  hour  of 
the  filing  of  the  original  and  deliver  or  send  the  copy  to  such 
person. 

"(2)  Upon  request  of  any  person,  the  filing  officer  shall  issue 
his  certificate  showing  whether  there  is  on  file  on  the  date  and 
hour  stated  therein,  any  presently  effective  financing  statement 
naming  a  particular  debtor  and  any  statement  of  assignment 
thereof  and  if  there  is,  giving  the  date  and  hour  of  filing  of  each 
such  statement  and  the  names  and  addresses  of  each  secured  party 

therein.  The  uniform  fee  for  such  a  certificate  shall  be 

dollars  ($ )  plus dollars  ($ )  for  each 

financing  statement  of  assignment  reported  therein.  Upon  request 
the  filing  officer  shall  furnish  a  copy  of  any  filed  financing  state- 
ment or  statement  of  assignment  for  a  uniform  fee  of 

dollars  ($ )  per  page." 

Proposed  Amendment.     The   California  Bankers   Committee   pro- 
poses to  amend  this  Section  to  read : 

"If  the  person  filing  any  financing  statement,  continuation  state- 
ment, termination  statement,  statement  releasing  collateral,  or 
statement  of  assigment,  furnished  by  the  Secretary  of  State  a  copy 
thereof,  it  shall  be  the  duty  of  the  Secretary  of  State,  upon  re- 
quest, to  note  upon  such  copy  the  file  number  and  date  and  time 
of  the  filing  of  the  original  and  to  deliver  or  mail  such  copy  to 
such  person. 

"Upon  request  of  any  per.son,  it  shall  be  tlie  duty  of  the  Secre- 
tary of  State  to  issue  his  certificate  showing  whether  or  not  there 
is  on  file  on  the  date  and  time  stated  tlioroin,  any  presently  effec- 
tive statement  of  finanfiiig  naming  a  particular  debtor,  any  con- 
tinuation thereof,  any  anioiulmont  thereof,  any  assignment  thereof, 
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or  any  release  of  collateral  covered  thereby  and  if  there  is,  giving 
the  date  and  time  of  filing  of  each  such  statement  and  of  each  such 
amendment,  continuation  statement  or  assignment  and  of  each 
such  release  and  the  names  and  addresses  of  each  secured  party 
named  in  each  such  financing  statement  and  the  name  and  address 
of  any  assignee.  The  fee  for  such  a  certificate  shall  be  one  dollar 
($1)  plus  one  dollar  ($1)  for  each  financing  statement  and  for 
each  assignment  and  for  each  release  reported  therein.  Upon  re- 
quest the  Secretary  of  State  shall  furnish  a  certified  copy  of  any 
tiled  financing  statement  and  of  any  other  statement  or  instrument 
on  file  with  him  under  this  Part  for  a  fee  of  one  dollar  ($1)  per 
page. ' ' 

Recommendation.  It  is  recommended  that  the  proposed  amendment 
be  rejected. 

SECTION    19403    [NEW] 

The  California  Bankers  Committee  proposes  to  add  a  new  Section 
19408  to  read  as  follows : 

"It  shall  be  the  duty  of  the  Secretary  of  State  on  each  day  his 
office  is  open  for  business  and  as  soon  as  practicable  after  the . 
close  of  filings  for  that  day  to  forward  to  the  county  recorder  of 
each  county  of  this  State  a  list  of  all  financing  statements  filed 
in  his  office  during  that  day  which  name  a  debtor  whose  residence 
address  or  whose  chief  place  of  business  address  as  set  forth  in 
the  financing  statement  is  located  in  that  county.  Such  list  shall 
give  the  name  of  the  debtor,  listed  as  near  as  may  be  in  alpha- 
betical order,  the  address  of  his  residence  and  chief  place  of  busi- 
ness, if  any,  as  set  forth  in  the  financing  statement  and  the  file 
number  of  the  statement.  It  shall  be  the  duty  of  the  county  re- 
corder of  each  county  to  keep  said  lists  and  to  make  them  avail- 
able for  public  inspection.  The  Secreary  of  State  is  authorized  by 
regulation  to  fix  a  time  which  shall  be  not  earlier  than  3  o'clock 
p.m.  as  the  closing  hour  for  acceptance  for  filing  of  statements 
or  instruments  delivered  to  him  for  filing  hereunder  and  to  pro- 
vide by  regulation  that  all  statements  or  instruments  received  in 
his  office  for  filing  after  that  hour  shall  be  accepted  for  filing  at 
the  opening  of  his  ofiice  on  the  next  succeeding  day  that  his  office 
is  open  for  business. 

' '  The  failure  of  the  Secretary  of  State  or  of  the  county  recorder 
to  perform  any  of  the  duties  imposed  upon  them  respectively  by 
this  section  shall  not  in  any  way  affect  the  effectiveness  or  validity 
of  any  filing  made  with  the  Secretary  of  State." 

Recommendation.  It  is  recommended  that  the  proposed  amendment 
be  rejected. 

Note:  In  connection  with  Sections  19401  through  19407  inclusive, 
it  may  be  that  certain  amendments  should  be  made  to  the  Government 
Code  spelling  out  the  duties  of  the  Secretary  of  State  and  the  County 
Recorder  under  the  Uniform  Commercial  Code.  Such  amendments 
should  be  drafted  in  consultation  with  the  interest  public  officials. 


20 — L-3023 


610  SENATE  FACT  FINDING   COMMITTEE  ON   JUDICIARY 

SECTION    19504(1) 

This  subsection  provides: 

"  (1)  A  secured  party  after  default  ma}^  sell,  lease  or  otherwise 
dispose  of  any  or  all  of  the  collateral  in  its  then  condition  or 
following  any  connnercially  reasonable  preparation  or  processing. 
Any  sale  of  goods  is  subject  to  the  chaiJter  on  sales  (Chapter  2). 
The  proceeds  of  disposition  shall  be  applied  in  the  order  follow- 
ing to 

"(a)  The  reasonable  expense's  of  retaking,  holding,  preparing 
for  sale,  selling  and  the  like  and,  to  the  extent  provided  for  in  the 
agreement  and  not  prohibited  by  law,  the  reasonable  attorneys' 
fees  and  legal  expenses  incurred  by  the  secured  party ; 

"(b)  The  satisfaction  of  indebtedness  secured  by  the  security 
interest  under  which  the  disposition  is  made; 

"(e)  The  satisfaction  of  indebtedness  secured  by  an  subordi- 
nate security  interest  in  the  collateral  if  written  notification  of 
demand  therefor  is  received  before  distribution  of  the  proceeds  is 
completed.  If  requested  by  the  secured  party,  the  holder  of  a  sub- 
ordinate security  interest  must  seasonably  furnish  reasonable 
proof  of  his  interest,  and  unless  he  does  so,  the  secured  party  need 
not  comply  with  his  demand." 

Proposed  Amendment.  The  California  Bankers  Committee  pro- 
poses to  insert  in  the  tirst  sentence  after  the  word  "preparation"  the 
words  "repairing,  completion  of  manufacture"  and  to  insert  the  same 
words  after  the  words  "preparing  for  sale"  in  clause  (a). 

Recommendation.  It  is  recommended  that  the  proposed  amendment 
be  rejected.  The  original  language  reasonabl}^  construed  will  include 
repairing  and  completion  of  manufacture. 

CHAPTER   10 

SECTION    110104 

This  Section  provides : 

"The  chapter  on  documents  of  title  (Chapter  7)  does  not  repeal 
or  modify  any  laws  prescribing  the  form  or  contents  of  documents 
of  title  or  the  services  or  facilities  to  be  aiforded  by  bailees,  or 
otherwise  regulating  bailees'  businesses  in  respects  not  specifically 
dealt  with  herein ;  but  the  fact  that  such  laws  are  violated  does 
not  affect  the  status  of  a  document  of  title  which  otherwise  com- 
plies with  tlie  definition  of  a  document  of  title  (Section  11201)." 

Proposed  Amendment.  Tlie  State  Bar  Committee  notes  that  the 
prestMit  reciuircnients  for  the  earmarking  of  non-negotiable  warehouse 
receipts  and  bills  of  lading,  CC  §§  18oSb,  iHoS.K),  212()g  (which  are 
laws  relating  to  the  "form"  of  documents  of  title),  are  specifically 
slated  for  repeal  under  "Section  2"  under  this  Chapter.  However,  they 
seem  to  be  saved  from  repeal  by  this  Section.  But  this  cannot  have  been 
the  intention  since  Section  17104  clearly  intends  to  abrogate  the  re- 
quirement of  earmarking  and  to  make  the  negotiability  of  a  document 
of  title  depend  entirely  upon  whether  it  runs  to  order  or  bearer.  (See 
discussion  under  that  Section.)  It  is  unclear  what  this  Section  means 
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when  it  says  that  a  violation  of  the  unrepealed  statutes  does  not  affect 
the  ' '  status  "  of  a  document  of  title.  It  is  doubtful  if  this  was  intended 
to  include  the  question  of  negotiability,  since  the  only  reference  is  to 
Section  11201  defining  a  document  of  title.  That  Section  has  nothing 
to  do  with  negotiability. 

Recommendation.  It  is  recommended  that  this  Section  be  amended 
to  read  as  follows:  "The  chapter  on  documents  of  title  (Chapter  7) 
does  not  repeal  or  modify  by  implication  any  laws  or  regulations  pre- 
scribing the  form  or  contents  of  documents  of  title  or  the  services  or 
facilities  to  be  afforded  hy  bailees,  or  otherwise  regulating  bailees'  busi- 
nesses in  respects  not  specifically  dealt  with  herein;  but  the  fact  that 
such  laws  or  regulations  are  violated  does  not  affect  the  status  of 
a  document  of  title  which  otherwise  complies  with  the  definition  of  a 
document  of  title  (Section  11201)." 

Discussion.  The  question  whether  there  should  be  earmarking  of 
a  non-negotiable  document  of  title  should  be  dealt  with  specifically  in 
Section  17104  (see  discussion  under  that^  Section),  and,  therefore,  the 
sections  of  the  Civil  Code  slated  for  repeal  in  "Section  2"  should  be 
repealed.  To  avoid  any  confusion,  the  nonrepealer  provision  of  this. 
Section  has  been  limited  to  repeal  "by  implication."  In  addition,  we 
have  added  "regulations"  to  "laws",  since  there  may  be  regulations 
of  the  Public  Utilities  Commission  concerning  the  form  of  warehouse 
receipts  or  bills  of  lading  and,  certainly,  there  are  such  regulations 
"otherwise  regulating"  warehousemen  and  carriers. 

"Section  2" 

This  Section  repeals  various  sections  of  the  Civil  Code. 

Proposed  Amendment.  The  State  Bar  Committee  and  the  Cali- 
fornia Bankers  Committee  raise  a  question  as  to  the  conflict  of  Sections 
19505  and  19507  with  the  Unruh  Act. 

Recommendation.  It  is  recommended  that  the  following  sections 
of  the  Unruh  Act  and  the  Motor  Vehicle  Conditional  Sales  Act  be 
repealed  by  this  Section:  CC  §§  1812.2,  1812.3,  1812.4,  1812.5,  and  CC 

§  2982(g). 

Discussion.  Section  19203(2)  of  the  Code  states  that  the  provisions 
of  the  Unruh  Act  (CC  §§  1810  et  seq.,  pertaining  to  retail  installment 
sales  of  goods  other  than  motor  vehicles)  and  of  the  Motor  Vehicle 
Conditional  Sales  Act  (CC  §§  2981,  2982)  take  precedence  over  Chap- 
ter 9  of  the  Code  in  cases^of^*nflict.  Since  all  three  statutes  (the  Code, 
the  Unruh  Act  and  the 'Motor  Vehicle  Conditional  Sales  Act)  have 
provisions  bearing  on  the  rights  of  the  secured  party  to  repossess  chat- 
tels upon  default  by  the  debtor,  and  to  dispose  of  the  collateral,  the 
effect  of  Section  19203(2)  would  be  that  California  would  have  three 
separate  laws  covering  the  rights  of  parties  upon  the  debtor's  default. 
The  purpose  of  the  recommended  amendment  is  to  repeal  the  portions 
of  the  Unruh  Act  and  the  Motor  Vehicle  Act  covering  the  matter  of 
default  so  that  upon  passage  of  the  Code,  California  will  have  but  one 
set  of  rules  on  default  by  a  debtor  who  has  given  chattel  security. 
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The  repeal  of  these  provisions  of  the  Unriih  Act  and  the  Motor  Vehi- 
cle Act  is  suggested  on  three  grounds : 

(1)  Much  confusion  Avould  result  in  having  three  statutes  -with  dif- 
ferent provisions  covering  the  same  problem.  Businessmen  and  law- 
yers would  have  to  familarize  themselves  with  three  sets  of  rules  for 
the  disposition  of  collateral  upon  default  by  a  debtor.  This,  in  itself, 
is  undesirable,  but  perhaps  even  more  difficult  is  the  task  of  determin- 
ing Avhich  tran.sactions  are  covered  by  each  of  the  statutes.  In  every 
case  of  default  by  a  debtor  who  has  given  a  security  interest  in  a  chat- 
tel, the  secured  party  would  have  to  decide  first  whether  the  transac- 
tion fell  within  the  Unruh  Act  (if  non-vehicular  chattels  were 
involved)  or  Motor  Vehicle  Act;  if  not,  then  Chapter  9  of  the  Code 
would  govern. 

(2)  There  is  no  cogent  reason  for  having  different  sets  of  rules  cov- 
ering what  is  essentially  the  same  problem,  i.e.,  how  to  protect  the 
rights  of  both  the  secured  party  and  the  debtor  when  the  former  fore- 
closes. If  the  provisions  covering  this  matter  are  left  in  the  Unruh  Act 
and  Motor  Vehicle  Act,  there  will  be  entirely  different  rules  governing 
the  debtor's  default  depending,  for  example,  on  whether  the  security 
interest  he  gave  in  his  furniture  was  a  purchase  money  security  inter- 
est (covered  by  the  Unruh  Act)  or  whether  the  security  interest  was 
given  on  fur7iiture  already  owned  by  the  debtor  (not  covered  by  the 
Unruh  Act,  thus  governed  by  Chapter  9).  The  secured  party's  rights 
upon  default  by  the  debtor  should  not  vary  depending  on  whether  the 
security  interest  was  a  purchase  money  interest  or  not. 

(3)  Chapter  9  (amended  as  suggested  above)  is  better  legislation 
on  the  question  of  disposition  of  collateral  than  is  the  Unruh  Act.  The 
Motor  Vehicle  Act  at  present  has  only  fragmentary  coverage  of  the 
problem,  but  it  is  expected  that  a  new  motor  vehicle  retail  installment 
sales  act  is  to  be  presented  to  the  Legislature  in  1961  which  will  cover 
this  matter  in  detail.  It  is,  of  course,  impossible  to  predict  what  this 
statute  will  provide. 

The  provisions  of  Chapter  9  are  very  carefully  drafted  and  well  con- 
ceived to  protect  the  rights  of  both  the  debtor  and  the  secured  party. 
The  rigid  formalities  of  the  Uniform  Conditional  Sales  Act,  which 
were  very  burdensome  to  secured  parties  faced  with  having  to  realize 
on  their  security,  have  been  abandoned  in  favor  of  a  set  of  very  flexible 
rules  which  allow  a  secured  party  to  handle  the  situation  in  a  sensible, 
business-like  way.  The  debtor  has  adequate  protection  in  being  per- 
mitted to  redeem  his  chattel  or  to  demand  a  resale  if  he  is  unable  to 
redeem. 

The  Unruh  Act  was  a  much  needed  l^for^  measure,  but  its  provi- 
sions on  debtor  default  leave  much  to  bfe^^esired.  These  provisions  are 
unclear  and  unfair  to  both  the  debtor  (wTO  has  no  right  to  protect  his 
equity  by  demanding  a  resale)  and  to  the  secured  party  (who  must 
resell  goods  in  a  public  sale  rather  than  in  the  normal  course  of  trade). 
See  7  UCLA  Law  Eev.  618  (1960)  for  an  intensive  analysis  of  the 
Unruh  Act.  Few  problems  of  statutory  draftsmanship  are  more  chal- 
lenging than  drawing  a  statute  which  strikes  a  fair  adjustment  of  the 
fomiieling  claims  of  debtors  and  secured  parties  upon  default;  the 
debtor's  rights  must  be  preserved  without  sliackling  the  secured  party 
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by  rigid  formalities.  We  think  the  Code  solution  of  this  problem  is  the 
most  realistic  one  that  has  been  offered. 

Brief  reference  should  be  made  to  the  manner  in  which  the  other 
states  enacting  the  Code  have  solved  the  problem  of  multiple  statutory 
coverage  of  the  default  problem.  Connecticut  had,  at  the  time  the  Code 
was  enacted,  a  comprehensive  retail  installment  sales  act  covering, 
inter  alia,  the  matter  of  the  disposition  of  collateral  upon  default.  When 
the  Code  goes  into  effect,  this  part  of  the  statute  will  be  repealed  and 
the  Code  will  preempt  the  area  of  default.  Kentucky  and  Rhode  Island 
have  no  statutory  provisions  on  default ;  therefore,  the  Code  will  stand 
alone  in  the  field  in  those  states.  Massachusetts  had  existing  legislation 
covering  default  and,  like  Connecticut,  repealed  it  in  favor  of  the 
Code  coverage  of  the  problem.  New  Hampshire  covered  the  default 
situation  by  its  adoption  of  the  uniform  Conditional  Sales  Act,  which 
it  repealed  upon  adoption  of  the  Code.  Only  Pennsylvania  has  chosen 
to  allow  a  prior  existing  statute  to  coexist  with  the  Code  in  covering 
the  rights  of  parties  upon  default;  doubtless  this  approach  was  the 
model  for  Section  19203(2)  of  the  Preprint  Bill.  Pennsylvania  has  a 
very  comprehensive  motor  vehicle  sales  finance  act  which  covers  repos- 
session, redemption,  resale,  etc.  This  statute  is  made  paramount  to  the 
Code  in  cases  of  conflict ;  thus,  in  that  jurisdiction  the  Code  has  no 
application  to  defaults  on  purchase  money  automobile  security  agree- 
ments. 

In  deciding  whether  it  is  wise  to  follow  the  Pennsylvania  approach 
in  this  matter,  two  features  which  distinguish  the  Pennsylvania  situa- 
tion from  that  of  California  should  be  noted.  (1)  In  Pennsylvania  the 
Code  yields  to  a  prior  existing  statute  only  in  the  case  of  automobiles ; 
in  California,  unless  the  suggested  repeals  are  made,  the  Code  would 
yield  to  other  statutes  in  cases  of  all  chattels.  (2)  Pennsylvania  has 
chosen  to  treat  the  retail  installment  sale  of  automobiles  as  a  situation 
requiring  drastic  measures.  Their  motor  vehicle  statute  licenses  all 
automobile  sellers  and  sales  finance  companies,  and  violation  of  their 
statute  can  be  penalized  by  loss  of  license.  It  is  not  surprising,  in  the 
light  of  the  stringency  and  comprehensiveness  of  the  statute,  that  the 
Pennsylvania  Legislature  chose  to  leave  their  statute  paramount  in  the 
field  of  installment  sales  of  automobiles. 


CHAPTER   VIII 

SPECIAL  COMMENTS  ON  CHAPTER  7 

(Warehouse  Receipts,  Bills  of  Lading  and 

Other  Documents  of  Title) 

A.     COMMENTS  OF  WAREHOUSE  INDUSTRY 

COMMENTS   OF   CALIFORNIA    PUBLIC    UTILITY   WAREHOUSE   AND   FIELD 

WAREHOUSE    INDUSTRIES    ON    CHAPTER   7   OF   THE 

UNIFORM   COMMERCIAL   CODE 

Notwithstanding  the  adoption  of  the  Uniform  Commercial  Code  by 
several  of  the  states,  the  great  majoritj'  of  states  still  operate  ware- 
houses under  the  Uniform  AYarehouse  Receipts  Act,  the  terms  of  which 
are  well-recognized  hy  warehouse  operators  and  hy  warehouse  depositors 
who  operate  in  the  vast  majority  of  the  states.  In  addition,  through 
case  law  legal  authority  throughout  the  United  States  has  construed 
that  Code  so  that  both  warehousemen  and  their  customers  are  fully 
familiar  with  the  relative  obligations.  It  is  also  obvious  that  with  the 
amendments  proposed  to  Chapter  7  and  other  Chapters  of  the  Uniform 
Commercial  Code  by  the  various  parties  concerned,  any  amended  Code 
adopted  by  the  Legislature  will  not  be  a  uniform  commercial  code  but 
a  tailored  code  for  California  alone.  Consequently,  the  prime  purpose 
in  a  uniform  code  will  be  lost. 

Either  intentionally  or  unintentionally,  the  provisions  of  Chapter  7 
relative  to  warehouse  receipts  is  so  drastically  opposed  to  and  in  con- 
flict with  the  provisions  of  the  present  "Warehouse  Receipts  Act  that 
it  presents  an  extremely  if  not  impossible  task  to  analyze  what  effect 
the  adoption  of  Chapter  7  would  have  on  the  warehouse  industry  and 
its  depositors  as  against  operations  now  conducted  under  the  Uniform 
Warehouse  Receipts  Act.  It  has  been  said  by  members  of  the  ware- 
house industry  that  apparently  when  Chapter  7  was  drafted  there  was 
not  a  practical  warehouseman  in  shouting  distance.  Prior  to  setting 
forth  our  specific  comments  concerning  Chapter  7  it  might  be  well  to 
outline  the  functions  of  the  public  utility  warehouse  industry  in  Cali- 
fornia. In  this  connection  public  utility  warehouses  in  California,  unlike 
their  counterparts  in  most  other  states,  are  defined  bj'  law  to  be  public 
utilities,  the  same  as  telephone  companies,  water  companies,  and  light 
and  power  companies,  and  as  such  they  are  regulated,  both  as  to  opera- 
tions and  rates  charged,  by  the  Public  Utilities  Commission  of  this 
state.  They  must  obtain  Certificates  of  Public  Convenience  and  Neces- 
sity to  begin  operations;  they  must  observe  the  provisions  of  their  pub- 
lished and  filed  tariffs,  witliont  deviation  tberefrom ;  they  may  only 
borrow  money  and  encumber  warehouse  ])roperty  when  the  Connnission 
gives  specific  authority  to  do  so;  and  tliey  may  cease  operations  only 
upon  a  showing  before  the  Commission  that  public  convenience  and 
necessity  no  longer  recjuire  their  operations.  In  this  group  of  public 
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Utility  warehousemen  we  find  three  major  segments.  They  are  the  gen- 
eral merchandise  warehousemen,  the  cold  storage  warehousemen,  and 
the  warehousemen  of  basic  agricultural  commodities  such  as  grain, 
beans,  rice  and  cotton.  The  general  merchandise  warehouse  industry 
consists  of  warehousemen  located  principally  in  large  metropolitan 
areas  who  act  as  distribution  centers  for  their  storage  accounts.  They 
receive  all  kinds  of  consumer  items  into  storage  and  deliver  these 
items  to  the  wholesale  and  retail  trade  upon  order  of  the  depositor. 
In  the  main  the  orders  out  of  the  warehouse  are  in  extremely  small 
quantities  to  satisfy  the  immediate  demands  of  the  consumer.  Many 
of  these  warehousemen  operate  on  what  is  commonly  termed  a  first -of- 
the-month  balance  system  for  each  lot  of  merchandise  stored.  Once  such 
a  lot  is  established  the  warehouseman  receives  goods  into  the  lot  to 
replace  those  delivered  from  the  lot.  Under  such  an  operation  the  lot 
will  remain  open  until  the  storer  discontinues  service  with  the  ware- 
houseman concerned.  In  some  instances  a  non-negotiable  warehouse 
receipt  will  be  issued  on  all  goods  coming  into  the  lot.  In  other  in- 
stances the  goods  will  be  accepted  and  placed  into  the  lot  without  the 
issuance  of  a  formal  document.  Deliveries  against  the  lot  are  made 
upon  written  orders  of  the  depositor,  or  upon  phone  orders  which  are 
later  confirmed  in  writing.  Also,  deliveries  are  made  to  accredited  per- 
sons which  the  depositor  has  designated  to  the  warehouseman  in  writ- 
ing. The  general  merchandise  warehousemen  operate  a  service  business 
which  is  fast-moving  and  geared  to  our  present  distribution  system. 

Cold  storage  warehousemen  are  divided  into  two  groups — the  area- 
of-production  warehousemen  who  receive  goods  direct  from  the  field 
and  store  in  compartively  large  lots  and  effect  deliveries  in  compara- 
tively large  quantities;  and  the  merchandise  cold  storage  warehouse- 
men to  operate  similar  to  the  general  merchandise  warehousemen  in 
servicing  accounts  and  placing  merchandise  into  consumer  channels. 

The  agricultural  warehousemen  who  engage  in  the  storage  of  beans, 
grain,  rice  and  cotton,  are  involved  in  the  rather  simplified  operation 
of  receiving  basic  farm  commodities  from  the  field,  processing  them 
where  necessary,  and  holding  them  until  market  conditions  demand 
their  movement.  Moneys  are  advanced  by  these  warehousemen  against 
the  goods  in  store  for  such  things  as  crop  seed,  fumigants,  and  cleaning, 
drying  and  processing  charges.  The  warehouseman  receives  payment 
for  moneys  advanced  and  for  storage  charges  when  the  goods  are  sold 
and  ordered  out  of  the  warehouse.  Some  of  these  warehousemen  also 
engage  in  the  buying  and  selling  of  warehouse  receipts  covering  stocks 
of  merchandise  in  store. 

In  all  three  types  of  warehouse  operations  described  above,  moneys 
are  sometimes  advanced  as  loans  against  the  goods  and  included  in 
the  warehouseman's  lien.  In  general  it  can  be  said  that  the  general 
merchandise  warehousemen  and  the  cold  storage  Avarehousemen  en- 
gaged in  the  distribution  business  must  be  in  a  position  to  operate 
quickly  and  efficiently  under  our  present-day  economy.  Chapter  7  of 
the  Uniform  Commercial  Code  would  disrupt  the  flow  of  goods  by  the 
implementation  of  unnecessary  and  restrictive  requirements  in  relation 
to  documentation  and  the  uncertainty  as  to  the  warehouseman's  lien 
in  regard  to  moneys  advanced. 
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The  other  class  of  warehouse  operation  found  in  California  is  the 
field  warehouse  operation.  The  field  warehouseman  takes  custody  of 
goods  situated  on  the  premises  of  the  owner  by  means  of  lease  arrange- 
ments. It  employs  personnel  to  exercise  this  custody  and  i.ssues  a  receipt 
to  the  owner  of  the  goods  which  can  be  used  as  collateral  for  bank 
loans.  If  this  type  of  third-party  custodianship  were  not  available  it 
would  be  difficult  for  the  owner  to  obtain  loans  on  his  goods. 

With  this  baekgi'ound  we  will  now  sum  up  the  objections  and  incon- 
sistencies which  can  readily  be  ascertained  in  the  Uniform  Commercial 
Code. 

As  a  general  problem  relating  to  the  adoption  of  the  Code,  it  appears 
that  any  person  who  may  intend  to  use  warehouse  receipts  or  the  com- 
modities represented  by  warehouse  receipts  as  security,  may  find  that 
it  is  essential  that  cheeks  be  made  to  determine  whether  or  not  there 
has  been  a  prior  recording  under  the  provisions  of  Chapter  9  which 
would  give  someone  else  a  prior  security  right  in  the  commodities  de- 
posited with  the  warehouseman.  This  is  particularly  important  to  those 
segments  of  the  warehouse  industry  and  to  the  banks  which  lend  against 
commodities  deposited  in  warehouses. 

Taking  the  various  provisions  of  Chapter  7  alone,  we  make  the  fol- 
lowing comments : 

In  Article  1,  Section  17102,  bailee  is  so  defined  to  limit  the  definition 
to  a  person  who  issues  a  warehouse  receipt,  bill  of  lading  or  other  docu- 
ment acknoAvledging  possession  of  goods.  It  is  clear  that  in  the  present 
operation  of  many  warehouses,  the  warehouse  company  is  a  bailee  and 
does  not  issue  any  document  of  title.  Subparagraph  (e)  defines  the  word 
"document"  as  meaning  a  document  of  title  as  defined  in  Section  11201. 
Under  Section  11201  a  non-negotiable  receipt,  as  well  as  an  order  for 
delivery  of  goods,  is  considered  to  be  a  document  of  title.  These  docu- 
ments have  never  been  construed  as  such  and  to  do  so  would  certainly 
hamper  the  orderly  flow  of  merchandise  from  warehouse.  It  seems  to 
the  wareliousemen  that  if  a  delivery  order  is  made  a  document  of  title 
this  would  mean  that  the  holder  of  a  non-negotiable  warehouse  receipt 
could  direct  several  documents  to  several  individuals  directing  the 
waroliouse  company  to  deliver  the  commodities  and  eacli  of  these  orders 
would  become  a  document  of  title,  leaving  the  warehouse  company  in 
a  horrible  dilemma  in  connection  with  the  obligation  to  make  delivery. 

Sub])aragraph  (li)  defining  "Avarehouseman"  broadens  the  present 
definition  contained  in  the  Uniform  "Warehouse  Receipts  Act  to  permit 
' '  subsidiarj'-  warehousing ' '. 

Under  Section  17104  negotiable  and  non-negotiable  warehouse  re- 
ceipts are  defined.  These  definitions  are  not  clear  and  no  provision  is 
jnade  for  the  marking  of  non-negotiable  receipts  "Xon-Negotiable". 
Tlie  language  contained  in  this  section  could  only  lead  to  many  court 
cases  which  would  not  otherwise  be  required  under  the  present  lan- 
guage of  the  Warehouse  Receipts  Act  as  contained  in  Sections  1858.13, 
1858.14,  1858.15  and  1858.16.  Under  this  section  it  appears  entirely 
possible  that  an  order  for  delivery  issued  by  the  holder  of  a  non-nego- 
tiable warehouse  receipt  could  itself  be  made  negotiable  if  the  maker 
of  the  document  provided  therein  that  the  goods  were  to  be  delivered 
to  the  bailor  or  order  of  the  j^erson  named.  It  is  inconceivable  that  a 
person  other  than  tlie  warehouseman  should  be  permitted  to  issue  a 
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document  in  relationship  to  the  goods  held  by  him  would  could  become 
negotiable  and  create  the  rights  provided  in  the  Code. 

Under  Section  17202,  the  addition  of  the  provision  in  subparagraph 
2  that  the  warehouseman  is  liable  for  damages  caused  by  the  omission 
to  a  person  injured  thereby,  seems  a  substantial  change  in  the  present 
law  since  at  least  in  connection  with  non-negotiable  warehouse  receipts 
the  present  case  law  permits  incorporation  by  reference  of  the  provi- 
sions of  contracts  and/or  tariffs. 

Subparagraph  (i)  contains  the  words  "or  security  interest"  which 
weakens  the  warehouseman's  lien  and  which  will  be  dealt  with  in  detail 
in  the  analysis  of  further  sections. 

Section  17203  seems  unnecessarily  broad  compared  to  the  present 
section  of  the  Act  in  that  it  could  possibly  be  construed  to  permit  the 
warehousemen  to  conscientiously  maintain  that  he  does  not  know 
whether  goods  were  received  or  conform  to  description  where,  as  a  mat- 
ter of  fact,  the  goods  are  not  of  such  nature  or  description  as  to  prop- 
erly permit  such  limitation. 

In  Section  17204  subparagraph  (2)  appears  uncertain.  A  technical 
construction  of  the  wording  would  permit  a  person  who  declared  an 
increased  value  to  recover  that  increased  value  notwithstanding  the 
fact  that  the  goods  damaged  or  destroyed  were  not  actually  of  that 
value  and  that  the  use  of  the  word  "liability"  in  line  11  might  be 
construed  to  increase  the  duty  of  care  of  the  warehouseman  provided 
in  subparagraph  (1).  The  provisions  contained  in  this  paragraph  also 
permit  the  bailor  to  declare  an  increased  value  on  only  part  of  the 
goods  in  a  lot.  This  raises  a  question  in  case  of  a  partial  loss  of  several 
cases  in  a  lot,  whether  those  particular  cases  would  be  at  the  released 
value  or  at  the  greater  value  stipulated  by  the  bailor  at  time  of  deposit. 
The  provisions  covered  by  this  paragraph  are  well-defined  by  case  law 
in  California  in  the  George  v.  Bekins  case. 

Section  17205  would  seem  to  permit  a  buyer  with  knowledge  of  the 
outstanding  negotiable  receipt  to  take  a  good  title.  To  say  the  least,  the 
wording  as  set  forth  in  Section  17205  is  confusing  and  subject  to  many 
interpretations  by  a  lay  warehouseman. 

Section  17206,  subparagraph  (4),  seems  to  require  the  warehouseman 
to  deliver  the  goods  upon  demand  without  payment  of  the  charges,  ad- 
vances, etc.  then  due. 

Section  17209  states  "a  warehouseman  has  a  lien  against  the  bailor 
on  goods  covered  by  a  warehouse  receipt  *  *  *",  where  as  Section 
1858.50  of  the  Warehouse  Receipts  Act  provides  "*  *  *  (a)  a  ware- 
houseman shall  have  a  lien  on  goods  deposited  by  the  owner  *  *  *". 
The  difference  in  the  wording  of  these  two  sections  is  obvious.  If  a 
warehouseman  does  not  issue  a  receipt  under  the  wording  proposed  in 
Section  17209,  then  he  does  not  have  a  lien  against  the  bailor,  whereas 
at  the  present  time  the  lien  runs  against  the  goods  deposited.  This  sec- 
tion indicates  a  diffeience  in  the  amount  of  lien  which  a  warehouseman 
has  "against  the  bailor"  or  against  the  person  to  whom  a  negotiable 
receipt  has  been  negotiated  even  though  the  person  to  whom  it  has 
been  negotiated  may  at  the  time  of  negotiations,  have  been  fully  aware 
of  the  charges  claimed.  It  would  seem  to  prevent  a  warehouseman  from 
recovering  against  a  person  to  whom  a  receipt  has  been  negotiated, 
perfectly  proper  advances  such  as  Federal  floor  tax  on  liquor  stocks, 
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etc.,  which  could  be  very  difficult  to  set  forth  at  the  time  of  the  issu- 
ance of  receipt.  This  section  also  only  gives  to  the  warehouseman  a 
security  interest  for  moneys  advanced  and  interest,  in  lieu  of  a  lien 
on  the  {roods  deposited  as  now  permitted  in  the  Warehouse  Receipts 
Act.  This  type  of  limitation  would  work  a  hardship  on  many  of  the 
warehouseman's  depositors  who  look  for  their  financin<r  in  this  manner 
and  who  cannot  obtain  financin<?  tlirough  banking  institutions  at  the 
present  time. 

Section  17210  seems  to  us  to  make  it  impossible  to  sell  goods  for  a 
warehouseman 's  lien  since  he  apparently  would  be  required  to  sell  them 
in  the  commercially  reasonable  manner,  which  manner  would  be  deter- 
mined by  the  course  among  dealers  in  the  type  of  goods  sold.  Under 
the  present  Act  the  warehouseman  normally  sells  at  auction  and  very 
few  dealers  of  the  goods  whicli  a  warehouseman  sells  for  a  lien  ever 
sell  in  that  manner,  although  subsection  (c)  would  seem  to  permit 
auction. 

We  are  eliminating  any  discussion  of  Article  3  relating  to  bills  of 
lading. 

Section  17401  seems  completely  confusing  since  it  apparently  does 
not  contemplate  that  other  sections  permit  a  person  other  than  a  bailee 
or  a  wareliouseman  to  issue  a  document  of  title  in  the  form  of  a  delivery 
order. 

Section  17402  in  relation  to  non-negotiable  receipts  seems  to  place  an 
unnecessary  burden  upon  tlic  warehouseman  in  respect  to  reissue  or 
over-issue  of  copies. 

Section  17403.  The  burden  of  proof  established  by  George  v.  Bekins 
is  clearly  transferred  back  to  the  holder  of  the  document.  Section  (d) 
seems  to  portend  substantial  confusion  as  related  to  warehousemen. 
Subdivision  (3),  line  44.  the  use  of  the  word  "against"  seems  to  be 
entirely  contrary  to  the  purpose  of  the  section. 

In  Section  17r)()3,  it  is  specifically  provided  that  a  negotiated  docu- 
ment of  title  confers  rights  in  the  goods  against  a  person  who  has  per- 
fected a  security  interest  in  them  if  the  person  perfecting  the  security 
interest  has  permitted  the  debtor  to  remain  in  possession  as  is  contem- 
plated by  Chapter  8.  This  seems  completely  contrary  to  the  security 
interest  provisions  of  the  Code  since  it  would  ]iermit  any  person  who 
retained  possession  thereof  to  defeat  that  security  interest  by  simply 
delivering  the  goods  to  a  warehouseman  and  requesting  issuance  of  a 
receipt  to  another. 

Subsection  2  of  17503  seems  to  create  great  confusion. 

Under  Section  17504  it  is  clear  that  in  the  warehousing  operations, 
the  bank,  in  taking  either  a  non-negotiable  document  or  a  negotiable 
document  which  had  not  been  negotiated,  would  be  retpiired  to  deter- 
mine whctiier  a  security  interest  had  been  perfected  under  Chapter  9. 
We  cannot  conceive  tliat  the  ])anks  who  use  warehousing  as  a  major 
security  device  could  practically  live  with  this  provision. 

Under  the  provisions  of  Section  17601  it  would  be  possibly  necessary 
for  warehousemen  to  advise  their  clients  that  they  could  only  deliver 
goods  against  the  surrender  of  .i  wareliouse  receipt,  negotiable  or  non- 
negotiable.  In  a  iast-moving  distribution  business  it  would  be  im]irac- 
tical  and  impossibh-  to  elTcct  the  orderly  distribution  of  goods  from  a 
warehouse  by  the  recniireineiil   tlint  a  iion-iiegotiable  receipt  liad  to  be 
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tendered  to  the  warehouseman  before  deliveries  could  be  effected 
against  the  lot  involved.  It  is  impossible  to  comprehend  the  thinking 
behind  this  section  which  would  require  a  court  order  to  deliver  goods 
against  a  lost  non-negotiable  warehouse  receipt. 

We  have  not  in  this  memorandum  endeavored  to  point  out  the  great 
number  of  cases  in  which  although  we  believe  the  purpose  of  the 
Uniform  Warehouse  Receipts  Act  is  intended  to  be  continued,  the 
actual  language  has  been  modified  to  a  point  where  clarifying  litiga- 
tion may  be  essential  to  determine  the  meaning. 

Omissions: 

There  have  been  omitted  from  Chapter  7  the  criminal  offenses  and 
penalties  now  contained  in  Sections  1858.80  through  1858.85  of  the 
Warehouse  Receipts  Act.  The  criminal  provisions  of  the  Warehouse 
Receipts  Act  are  a  protection  to  the  public  and  responsible  warehouse- 
men. In  the  National  Conference  of  Commissioners'  notes  regarding 
original  Section  50  of  the  Uniform  Warehouse  Receipts  Act,  written 
at  the  time  this  Act  was  drafted,  we  find  the  following  language : 

"To  insure  the  fundamental  basis  on  which  the  value  of  nego- 
tiable receipts  must  rest  it  seemed  necessary  to  punish  criminally 
any  misrepresentation  or  fraud  in  regard  to  the  existence  of  goods 
behind  the  receipt.  Other  obvious  frauds  are  aimed  at  by  the  fol- 
lowing five  sections. ' '  § 

CONCLUSIONS   AND    RECOMMENDATIONS 

In  view  of  the  foregoing  facts  and  observations  it  is  the  conclusion 
and  recommendation  of  the  public  utility  warehouse  and  field  ware- 
house industries  of  California  that  before  any  State  Legislature  con- 
siders enactment  of  the  Uniform  Commercial  Code — 

1.  There  should  be  deleted  from  Chapter  7  of  the  Code  all  reference 
to  warehousemen  and  warehouse  receipts,  along  with  any  cross-refer- 
ences thereto  in  other  chapters  or  articles  of  the  Code. 

2.  Chapter  10,  Effective  Date  and  Repealer,  should  be  revised  to 
show  that  no  part  of  the  Warehouse  Receipts  Act  is  repealed  or  super- 
seded by  the  passage  of  the  Uniform  Commercial  Code. 

By  such  action  the  continuance  of  existing  uniformity  in  the  field 
of  warehousing  law  among  the  large  majority  of  the  states  will  be 
guaranteed,  and  the  satisfactory  situation  that  presently  exists  in  Cali- 
fornia with  respect  to  such  law,  from  the  viewpoint  of  the  public  mer- 
chandise warehousing  industry,  its  customers,  and  the  business  com- 
munity in  general,  will  be  maintained. 

B.     FURTHER  COMMENTS  OF  THE  STATE  BAR 

SECTIONS    17102(1  )(a)   and    17603 

These  Sections  provide : 

"17102.  (1)  In  this  chapter,  unless  the  context  otherwise  re- 
quires : 

"(a)  'Bailee'  means  the  person  who  by  a  warehouse  receipt, 
bill  of  lading  or  other  document  of  title  acknowledges  possession 
of  goods  and  contracts  to  deliver  them. ' ' 
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"17603.  If  more  than  one  person  claims  title  or  possession  of 
the  goods,  the  bailee  is  excused  from  delivery  until  he  has  had  a 
reasonable  time  to  ascertain  the  validity  of  the  adverse  claims  or 
to  bring  an  action  to  compel  all  claimants  to  interplead  and  may 
compel  such  interpleader,  either  in  defending  an  action  for  nonde- 
livery of  the  goods,  or  by  original  action,  whichever  is  appro- 
priate." 

Comment  of  Warehousemen.  The  definition  of  bailee  in  §  17102(1) 
(a)  is  limited  to  a  person  who  issues  a  document  acknowledging  posses- 
sion of  goods.  The  definition  is  criticized  in  that  it  does  not  take  cogni- 
zance of  the  practice  of  warehouses  in  California  of  receiving  goods 
without  the  issuance  of  any  document  of  title. 

Recommendation.  It  is  recommended  that  the  definition  of  bailee 
not  be  broadened,  but  that  §  17603  be  amended  to  read:  "If  more 
than  one  person  claims  title  or  possession  of  the  goods,  the  bailee  or 
warehouseman  who  has  received  goods  wiihout  issuance  of  a  document 
of  title  is  excused  from  delivery  until  he  has  had  a  reasonable  time  to 
ascertain  the  validity  of  the  adverse  claims  or  to  bring  an  action  to 
compel  all  claimants  to  interplead  and  maj'  compel  such  interpleader, 
either  in  defending  an  action  for  nondelivery  of  the  goods,  or  by  origi- 
nal action,  whichever  is  appropriate." 

Discussion.  Under  the  UCC,  the  definition  of  "bailee"  includes 
only  a  person  who  issues  a  warehouse  receipt  or  other  document  of 
title,  but  the  definition  of  "warehouseman"  in  §  17102(h)  makes  no 
reference  to  issuance  of  a  receipt.  Therefore,  if  the  draftsmen  of  the 
UCC  have  used  the  words  properly,  i.e.,  if  "bailee"  is  used  only  where 
the  reference  is  to  the  issuer  of  a  receipt,  the  limitation  on  the  defini- 
tion of  "bailee"  would  cause  no  problem. 

In  every  case  in  which  "bailee"  is  used,  with  but  one  exception 
(§  17603),  the  word  is  properly  u.sed.  That  is,  every  section  of  Chapter 
7  which  refers  to  a  "bailee"  also  makes  specific  reference  to  a  docu- 
ment of  title  issued  by  the  bailee.  Hence,  (again  excepting  §  17603) 
the  only  application  of  Chapter  7  to  bailees  is  to  bailees  who  have  issued 
documents  of  title,  and  this  is  true  not  because  of  the  definition  but 
because  the  text  of  the  sections  where  the  word  "bailee"  appears  refer 
also  to  documents  issued  by  the  bailee.  "Were  it  not  for  §  17603,  the 
critici.sm  of  the  warehouse  association  that  the  term  "bailee'  should  in- 
clude bailees  who  have  not  issued  documents  of  title  would  have  been 
unwarranted,  for  there  would  be  nothing  gained  by  changing  the  defi- 
nition of  "bailee"  to  make  it  include  such  parties  when  the  other  sec- 
tions in  Chapter  7  unmistakably  refer  only  to  situations  involving 
bailees  who  have  issued  documents.  This  would  be  similar  to  defining 
a  term  in  the  first  section  of  the  statute  and  not  using  the  term  else- 
where in  the  statute. 

However,  §  17603  covers  a  situation  that  a  bailee  who  has  not  issued 
a  document  of  tile  might  find  himself  in.  That  is  when  two  or  more 
persons  are  claiming  goods  in  his  possession.  CC  §  1858.26  gives  a  ware- 
houseman (seemingly  whether  he  had  issued  a  document  of  title  or  not) 
the  right  to  interplead  parties  claiming  the  goods.  But  §  17603  would, 


THE  UNIFORM   COMMERCIAL  CODE  621 

under  the  definition  of  "bailee"  found  in  §  17102,  grant  a  similar 
remedy  to  a  warehouseman  only  if  he  had  issued  a  document  of  title. 
If  it  is  important  for  California  warehousemen  to  be  able  to  operate 
in  certain  transactions  in  which  formal  documents  are  not  issued,  it  is 
reasonable  to  give  them  the  remedy  of  interpleader  or  the  right  to 
delay  a  reasonable  time  to  ascertain  the  validity  of  the  competing 
claims  in  such  situations.  Hence,  we  recommend  that  §  17603  be 
amended  to  cover  the  case  of  a  warehouseman  who  has  not  issued  a 
document  of  title. 

SECTION    17102(1)(d)  and   (e) 

These  Subsections  provide : 

"(d)  'Delivery  order'  means  a  written  order  to  deliver  goods 
directed  to  a  warehouseman,  carrier  or  other  person  who  in  the 
ordinary  course  of  business  issues  warehouse  receipts  or  bills  of 
lading. 

"(e)  '  Document '  means  document  of  title  as  defined  in  the  gen- 
eral definitions  in  Chapter  1  (Section  11201)." 

Comment  of  Warehousemen.  The  warehousemen  object  to  the  fact 
that  these  two  subsections  in  conjunction  with  §  11201(15)  would 
allow  for  negotiable  delivery  orders. 

Recommendation.     It  is  recommended  that  §  17102(d)  be  deleted. 

Discussion.  We  agree  with  the  warehousemen  that  negotiable  de- 
livery orders  would  serve  no  useful  function.  We  have  dealt  with  this 
problem  by  amending  §  11201(15)  to  delete  delivery  orders  from  the 
definition  of  "document  of  title".  See  our  discussion  of  §  11201(15). 
Furthermore,  we  have  deleted  the  references  to  delivery  orders  in 
§§  17502  and  17503.  Since  these  are  the  only  references  to  delivery 
orders  in  Chapter  7,  there  is  no  need  to  define  a  term  that  is  not  there- 
after used;  hence,  we  recommend  deleting  the  definition  of  delivery 
order. 

SECTION    17102(1)(h) 

This  subsection  provides : 

"(h)  'Warehouseman'  is  a  person  engaged  in  the  business  of 
storing  goods  for  hire." 

Comment  of  Warehouse  men.  "Subparagraph  (h)  defining  'ware- 
housemen' broadens  the  present  definition  contained  in  the  Uniform 
Warehouse  Receipts  Act  to  permit  'subsidiary  warehousing.'  " 

Recommendation.  It  is  recommended  that  this  section  be  amended 
to  read :  "  '  Warehouseman '  is  a  person  engaged  in  the  business  of 
storing  goods  for  hire,  excluding ,  however,  any  corporation  engaged  in 
storing  goods  solely  for  its  parent  or  affiliated  corporation  or  corpo- 
ratio7is." 

Discussion.  There  are  two  variations  between  this  definition  and 
that  in  the  UWRA.  The  word  "lawfully"  has  been  deleted  before  the 
word  "engaged"  and  the  words  "for  hire"  have  been  substituted  for 
the  words  "for  profit."  The  warehousemen  fear  that  this  change  would 
permit  the  incorporation  of  a  subsidiary  to  engage  in  warehousing  only 
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for  its  parent  corporation,  as  was  declared  impossible  under  the  UWRA 
in  Citizens  Bank  v.  Willing,  109  Wash.  464,  186  Pac.  1072  (1920).  But 
cf.  Lippencoit  Distributing  Co.  v.  Peoples  Comni.  &  Sav.  Bank,  66  Ohio 
App.  72,  31  N.E.2d  694  (1940),  aff'd,  137  Ohio  St.  399,  30  N.E.2d  691 
(1940).  However,  the  purpose  of  changring  the  words  "for  profit"  to 
"for  hire"  was  not  to  permit  such  subsidiary  warehousing,  but  to 
recognize  the  fact  that  there  are  cooperative  and  government  ware- 
houses which  are  not  engaged  in  business  "for  profit."  Our  amend- 
ment should  clear  up  the  matter. 

SECTION    17104 

For  text  of  this  section  see  page  7-1  of  our  Preliminary  Report. 

Comment  of  Warehousemen.  "Under  Section  17104  negotiable  and 
non-negotiable  warehouse  recei})ts  are  defined.  These  definitions  are 
not  clear  and  no  provision  is  made  for  the  marking  of  non-negotiable 
receipts  'Non-Negotiable.'  The  language  contained  in  this  section 
could  only  lead  to  many  court  cases  which  would  not  otherwise  be  re- 
quired under  the  present  language  of  the  Warehouse  Receipts  Act  as 
contained  in  Sections  1858.13,  1858.15  and  1858.16.  Under  this  section 
it  appears  entirely  possible  that  an  order  for  delivery  is.sued  by  the 
holder  of  a  non-negotiable  warehouse  receipt  could  itself  be  made  nego- 
tiable if  the  maker  of  the  document  provided  therein  that  the  goods 
were  to  be  delivered  to  the  bailor  or  order  of  the  person  named.  It  is 
inconceivable  that  a  person  other  than  the  warehouseman  should  be 
permitted  to  issue  a  document  in  relationship  to  the  goods  held  by  him 
which  could  become  negotiable  and  create  the  rights  provided  in  the 
Code." 

Recommendations.  See  our  recommendations  for  §§  11201(15), 
17102(1),  17104,  17502(1),  17503(2)  in  our  Preliminary  Report. 

Discussion.  See  our  discussion  of  the  above  enumerated  sections 
in  our  Preliminary  Report. 

SECTION    17202 

The  section  provides : 

"(1)   A  warehouse  receipt  need  not  bo  in  any  ]iarticular  form. 

"(2)  Unless  a  warehouse  receipt  embodies  within  its  written  or 
printed  terms  each  of  the  following,  the  warehouseman  is  liable 
for  damages  caused  by  the  omission  to  a  person  injured  thereby : 

"  (a)    The  location  of  the  warehouse  where  the  goods  are  stored; 

"(b)   The  date  of  issue  of  the  receipt ; 

"(c)   The  consecutive  lunnber  of  the  receipt; 

"(d)  A  statement  whether  the  goods  received  will  he  delivered 
to  the  bearer,  to  a  specified  person,  or  to  a  specified  jierson  or  his 
order; 

"(e)  The  rate  of  storage  and  handling  charges,  except  that 
where  goods  are  stored  under  a  field  waieliousing  arrangement  a 
statement  of  that  fact  is  sufficient  on  a  non-negotiable  receipt; 

"(f)  A  description  of  the  goods  or  of  the  packages  containing 
them ; 

"(g)  The  signature  of  the  warehouseman,  wliich  may  be  made 
by  his  authorized  agent ; 
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"(h)  If  the  receipt  is  issued  for  goods  of  which  the  warehouse- 
man is  owner,  either  solely  or  jointly  or  in  common  with  others, 
the  fact  of  such  ownership ;  and 

"  (i)  A  statement  of  the  amount  of  advances  made  and  of  lia- 
bilities incurred  for  Avhich  the  warehouseman  claims  a  lien  or 
security  interest  (Section  17209).  If  the  precise  amount  of  such 
advances  made  or  of  such  liabilities  incurred  is,  at  the  time  of  the 
issue  of  the  receipt,  unknown  to  the  warehouseman  or  to  his  agent 
who  issues  it,  a  statement  of  the  fact  that  advances  have  been  made 
or  liabilities  incurred  and  the  purpose  thereof  is  sufficient. 

"  (3)  A  warehouseman  may  insert  in  his  receipt  any  other  terms 
which  are  not  contrary  to  the  provisions  of  this  division  and  do 
not  impair  his  obligation  of  delivery  (Section  17403)  or  his  duty 
of  care  (Section  17204).  Any  contrary  provisions  shall  be  inef- 
fective." 

Comment  of  Warehousemen.  "Under  Section  17202,  the  addition 
of  the  provision  in  subparagraph  2  that  the  warehouseman  is  liable 
for  damages  caused  by  the  omission  to  a  person  injured  thereby,  seems 
a  substantial  change  in  the  present  law  since  at  least  in  connection 
with  non-negotiable  warehouse  receipts  the  present  case  law  permits 
incorporation  by  reference  of  the  provisions  of  contracts  and/or  tariffs. 
Subparagraph  (i)  contains  the  words  "or  security  interest"  which 
weakens  the  warehouseman 's  lien  and  which  will  be  dealt  with  in  detail 
in  the  analysis  of  further  sections. 

Recommendation.  It  is  recommended  that  subsection  (2)  be 
amended  to  read : 

"  (2)  Unless  a  negotiable  warehouse  receipt  embodies  within  its 
written  or  printed  terms  each  of  the  following,  the  warehouseman 
is  liable  for  damages  caused  by  the  omission  to  a  person  injured 
thereby : ' ' 

Discussion.  Section  17202  is  almost  identical  with  CC  §  1858.11 
in  spelling  out  the  contents  of  a  warehouse  receipt.  The  major  change 
is  that  this  section  applies  to  both  negotiable  and  non-negotiable  re- 
ceipts, while  the  UWRA  section  applied  only  to  negotiable  receipts. 
The  reference  to  case  law  made  by  the  warehousemen  probably  means 
Sampsell  v.  Security-First  National  Bank,  92  Cal.  App.2d  648,  207  Pac. 
1088  (1949),  which  held  non-negotiable  warehouse  receipts  valid  which 
contained  this  clause:  "subject  to  lien  for  storage,  handling,  insurance 
and  other  charges  as  per  contract  and  lease  with  the  industry  served. ' ' 
(Emphasis  added.)  See  also  Sampsell  v.  Lawrence  Warehouse  Co.,  167 
F.2d  885  (9th  Cir.  1948)  ;  Boas  v.  De  Pue  Warehouse  Co.,  69  Cal.  App. 
246  (1924). 

We  believe  that  most  of  the  information  required  by  §  17202(2) 
would  be  difficult  to  incorporate  by  reference  from  a  tariff,  except  pos- 
sibly (e)  (the  rate  of  storage  and  handling  charges).  It  is  possible  that 
(i)  (a  statement  of  the  amount  of  advances  and  liabilities  for  which 
the  warehouseman  claims  a  lien)  might  be  incorporated  by  reference  to 
a  contract.  However,  if  the  warehousemen  believe  there  is  a  substantial 
need  for  incorporation  bv  reference  in  non-negotiable  receipts,  it  may 
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be  well  to  retain  the  distinction  between  negotiable  and  non-negotiable 
receipts  contained  in  the  present  law;  hence,  our  amendment. 

SECTION    17203 

The  section  reads : 

"A  party  to  or  purchaser  for  value  in  good  faith  of  a  document 
of  title  other  than  a  bill  of  lading  relying  in  either  ease  upon  the 
description  therein  of  the  goods  may  recover  from  the  issuer  dam- 
ages caused  bj^  the  non-receipt  or  misdescription  of  the  goods, 
except  to  the  extent  that  the  document  conspicuously  indicates 
that  the  issuer  does  not  know  whether  any  part  or  all  of  the  goods 
in  fact  were  received  or  conform  to  the  description,  as  where  the 
description  is  in  terms  of  marks  or  labels  or  kind,  quantity  or  con- 
dition, or  the  receipt  or  description  is  qualified  by  'contents,  con- 
dition and  quality  unknown,'  'said  to  contain'  or  the  like,  if  such 
indication  be  true,  or  the  party  or  purchaser  otherwise  has  notice." 

Comment  of  Warehousemen.  The  warehousemen  state:  "Section 
17203  seems  unnecessarily  broad  compared  to  the  present  section  of 
the  Act  in  that  it  could  possibly  be  construed  to  permit  the  warehouse- 
man to  conscientiously  maintain  that  he  does  not  know  whether  goods 
were  received  or  conform  to  description  where,  as  a  matter  of  fact,  the 
goods  are  not  of  such  nature  or  description  as  to  properly  permit  such 
limitation." 

Recommendation.  Tt  is  recommended  that  §  17203  be  enacted  as 
written. 

Discussion.  No  specific  indication  of  how  §  17203  broadens  CC  § 
1858.29  is  offered  by  the  warehousemen.  We  do  not  see  how  §  17203  is 
any  more  subject  to  the  criticism  set  out  above  than  is  CC  §  1858.29. 
All  the  authorities  on  Chapter  7  agree  that  §  17203  is  basically  a  re- 
statement of  ^  20  of  the  TTniform  AVarehouse  Receipts  Act  (CC  § 
1858.29).  See  3  N.  Y.  Law  Rev.  Comm.,  Study  of  the  Uniform  Com- 
mercial Code  (1955)  1788-1790;  Ruud,  Analyses  of  Article  7  of  the 
T"'niform  Commercial  Code  (Tex.  Legis.  Council  1952)  26-29;  Braucher, 
Documents  of  Title  under  the  Uniform  Commercial  Code  (ALI  1958) 
22-26.  The  comment  of  the  warehousemen  seems  to  ignore  the  phrase 
"if  such  indication  be  true"  in  the  section. 

SECTION    17204(1)   and    (2) 

The  Subsections  read : 

"17204.  (1)  A  warehouseman  is  liable  for  damages  for  loss  of 
or  injury  to  the  goods  caused  by  his  failure  to  exercise  such  care 
in  regard  to  them  as  a  reasonably  careful  man  would  exercise 
under  like  circumstances  but  unless  otherwise  agreed  he  is  not 
liable  for  damages  wliich  could  not  liave  boon  avoided  by  the  exer- 
cise of  such  care. 

"(2)  Damages  may  be  limited  l)y  ;i  tei-in  in  tlie  wareliouse  re- 
ceipt or  storage  agreement  limiting  the  amount  of  liability  in  case 
of  loss  or  damage,  and  setting  forth  a  specific  liability  per  article 
or  item,  or  value  per  unit  of  weight,  beyond  which  the  warehouse- 
man shall  not  be  liable;  ]u-ovi(led.  however,  tliat  such  liability  may 
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on  written  request  of  the  bailor  at  the  time  of  signing  such  storage 
agreement  or  within  a  reasonable  time  after  receipt  of  the  ware- 
house receipt  be  increased  on  part  or  all  of  the  goods  thereunder, 
in  which  event  increased  rates  may  be  charged  based  on  such  in- 
creased valuation,  but  that  no  such  increase  shall  be  permitted 
contrary  to  a  lawful  limitation  of  liability  contained  in  the  ware- 
houseman's tariff,  if  any.  No  such  limitation  is  effective  with 
respect  to  the  warehouseman's  liability  for  conversion  to  his  own 
use." 

Comment  of  Warehousemen.  "In  Section  17204  subparagraph  (2) 
appears  uncertain.  A  technical  construction  of  the  wording  would  per- 
mit a  person  who  declared  an  increased  value  to  recover  that  increased 
value  notwithstanding  the  fact  that  the  goods  damaged  or-  destroyed 
were  not  actually  of  that  value  and  that  the  use  of  the  word  "liability" 
in  line  11  might  be  construed  to  increase  the  duty  of  care  of  the  ware- 
housemen provided  in  subparagraph  (1).  The  provisions  contained  in 
this  paragraph  also  permit  the  bailor  to  declare  an  increased  value  on 
only  part  of  the  goods  in  a  lot.  This  raises  a  question  in  case  of  a 
partial  loss  of  several  cases  in  a  lot,  whether  those  particular  cases 
would  be  at  the  released  value  or  at  the  greater  value  stipulated  by  the 
bailor  at  time  of  deposit. ' ' 

Recommendation.  It  is  recommended  that  §  17204(2)  be  amended 
to  read : 

"(2)  Damages  may  be  limited  to  a  term  in  the  warehouse  re- 
ceipt or  storage  agreement  limiting  the  amount  of  liability  in  case 
of  loss  or  damage,  and  setting  forth  a  specific  liability  per  article 
or  item,  or  value  per  unit  of  weight,  beyond  which  the  warehouse- 
man shall  not  be  liable ;  provided,  however,  that  such  liability  may 
on  written  request  of  the  bailor  at  the  time  of  signing  such  storage 
agreement  or  within  a  reasonable  time  after  receipt  of  the  ware- 
house receipt  be  increased  not  exceeding  the  value  of  the  goods  on 
part  or  all  of  the  goods  thereunder,  in  which  event  increased  rates 
may  be  charged  based  on  such  increased  valuation,  but  that  no 
such  increase  shall  be  permitted  contrary  to  a  lawful  limitation 
of  liability  contained  in  the  warehouseman 's  tariff,  if  any.  No  such 
limitation  is  effective  with  respect  to  the  warehouseman's  liability 
for  conversion  to  his  own  use. ' ' 

Discussion.  It  seems  highly  improbable  that  any  court  would  con- 
strue the  wording  of  §  17204(1)  and  (2)  to  subject  a  warehouseman 
to  liability  for  loss  or  injury  to  goods  exceeding  the  value  of  the  goods. 
The  warehousemen  apparently  base  their  concern  in  this  matter  on  the 
proviso  in  §  17204(2)  which  allows  the  bailor  and  bailee  to  agree  on 
an  increase  in  the  liability  of  the  bailee.  Their  contention  is  that  this 
proviso  might  be  construed  to  increase  the  liability  of  a  warehouseman 
set  forth  in  §  17204(1)  which  provides  that  a  warehouseman  is  liable 
"for  damages  for  loss  of  or  injury  to  the  goods."  The  suggested  amend- 
ment should  clear  up  the  matter. 

We  do  not  understand  the  basis  of  the  criticism  of  the  warehouse- 
men regarding  the  ability  of  the  parties  to  agree  to  an  increased  li- 
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ability  Mith  rep-ard  to  part  of  the  {joocls  in  a  lot.  Wo  see  nothing  in 
oxistinji"  statute  or  case  law  which  would  prohibit  the  parties  from 
a<rreeiii<r  to  increased  liability  for  only  part  of  the  poods  in  the  lot. 
The  problem  in  deterniininp  the  ])ailee's  liability  for  loss  would  simply 
be  one  of  identifyiii<r  those  poods  upon  which  there  is  increased  li- 
ability. Obviously,  if  the  depositor  wanted  to  declare  an  increased 
valuation  on  only  one-half  of  100  boxes  or  crates  stored,  the  ones  on 
which  the  increased  valuation  was  declared  would  have  to  be  ear- 
marked, lie  could  not  say:  "I  will  wait  to  see  which  ones  are  lost 
before  saying  which  ones  have  the  increased  value." 

SECTION    17205 

The  section  reads: 

"ATauyer  in  the  ordinary  course  of  business  of  fungible  goods 
sold  and  delivered  by  a  warehouseman  who  is  also  in  the  business 
of  buying  and  selling  such  goods  takes  free  of  any  claim  under 
a  Avarehouse  receipt  even  though  it  has  been  duly  negotiated." 

Comment  of  Warehousemen.  "S^oction  17205  would  seem  to  permit 
a  buyer  with  knowledge  of  the  outstanding  negotiable  receipt  to  take 
good  title.  To  say  the  least,  the  wording  as  set  forth  in  section  17205  is 
confusing  and  subject  to  many  interpretations  by  a  lay  warehouseman." 

Recommendation.  It  is  recommended  that  the  section  be  retained 
without  change. 

Comment.  Under  §  17205  a  buyer  of  fungible  goods  does  not  take 
free  of  the  rights  of  the  holder  of  the  warehouse  receipt  covering  those 
goods  unless  he  is  a  "buyer  in  the  ordinary  course  of  business".  T"^nder 
§  11201(9)  such  a  buyer  is  one  "who  in  good  faith  and  without  knowl- 
edge that  the  sale  to  him  is  in  violation  of  the  ownerslnp  rights  or 
security  interest  of  a  third  party  in  the  goods  buys.  ..."  (Emphasis 
added.)  Thus,  a  buj-er  with  knowledge  of  outstanding  warehouse  re- 
ceipts Avould  not  qualify  as  a  "buyer  in  the  ordinary  course  of  busi- 
ness". 

The  refereufo  in  tlie  rc^jioi-t  of  the  wai-cliousemon  to  "knowledge  of 
the  outstanding  negotiable  receipt"  seems  to  be  meaningless  in  the 
case  of  fungible  goods,  which  is  all  that  this  section  deals  with.  There 
is  no  "the"  outstanding  receipt  in  such  case.  As  explained  in  the 
comments,  in  a  case  where  there  has  been  an  issuance  of  receipts  for 
more  fungible  goods  than  there  are  in  storage,  a  purchaser  from  the 
warehouseman  who  is  also  in  the  business  of  buying  and  selling  such 
goods  nevertheless  takes  free  of  the  claims  of  the  receipt  holders.  Even 
though  this  reverses  the  present  law,  it  is  a  risk  which  should  projierly 
he  placed  on  the  depositors  where  they  store  fungible  goods  with  a 
warehouseman  who  is  in  the  business  of  selling  goods  of  that  kind. 

SECTION    17206(4) 

The  Subsection  reads: 

"(4)  The  warehouseman  must  deliver  the  goods  to  any  jierson 
entitled  to  them  under  this  chapter  upon  due  demand  made  at  any 
time  prior  to  sale  or  other  disposition  under  this  section." 
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Comment  of  Warehousemen.  "Section  17206,  subparagraph  (4), 
seems  to  require  the  warehouseman  to  deliver  the  goods  upon  demand 
without  payment  of  the  charges,  advances,  etc.  then  due." 

Recommendation.  It  is  recommended  that  this  section  be  amended 
as  follows:  "  (4)  The  warehouseman  must  deliver  the  goods  to  any  per- 
son entitled  to  them  under  this  chapter  upon  due  demand  made  at  any 
time  prior  to  sale  or  other  disposition  under  this  section  and  payment 
of  any  amount  necessary  to  satisfy  the  warehouseman' s  lien  and  reason- 
able expenses  incurred  under  this  section." 

Discussion.  The  draftsmen  of  the  UCC  doubtless  intended  this  sec- 
tion to  be  read  in  the  light  of  the  extensive  provisions  of  §  17209  giving 
the  warehouseman  a  lien  for  such  charges,  and  §  17403(2)  which  states: 
*'A  person  claiming  goods  covered  by  a  document  of  title  must  satisfy 
the  bailee 's  lien  where  the  bailee  so  requests.  ..."  The  suggested  amend- 
ment should  clear  up  the  point  mentioned  by  the  warehousemen. 

ADDENDUM   TO   SECTION    17209 

For  the  text  of  this  section,  see  page  7-5  of  the  Preliminary  Report. 

Comment  of  Warehousemen.  "Section  17209  states  'a  warehouse- 
man has  a  lien  against  the  bailor  on  goods  covered  by  a  warehouse  re- 
ceipt *  *  *',  whereas  Section  1858.50  of  the  Warehouse  Receipts  Act 
provides  '*  *  *  (a)  a  warehouseman  shall  have  a  lien  on  goods  de- 
posited by  the  owner  *  *  *'.  The  difference  in  the  wording  of  these 
two  sections  is  obvious.  If  a  warehouseman  does  not  issue  a  receipt 
under  wording  proposed  in  Section  17209,  then  he  does  not  have  a 
lien  against  the  bailor,  whereas  at  the  present  time  the  lien  runs  against 
the  goods  deposited.  This  section  indicates  a  difference  in  the  amount 
of  lien  which  a  warehouseman  has  'against  the  bailor'  or  against  the 
person  to  whom  a  negotiable  receipt  has  been  negotiated  even  though 
the  person  to  whom  it  has  been  negotiated  may  at  the  time  of  the  nego- 
tiations, have  been  fully  aware  of  the  charges  claimed.  It  would  seem  to 
prevent  a  warehouseman  from  recovering  against  a  person  to  whom  a 
receipt  has  been  negotiated,  perfectly  proper  advances  such  as  Federal 
floor  tax  on  liquor  stocks,  etc.,  which  could  be  very  difficult  to  set  forth 
at  the  time  of  the  issuance  of  receipt.  This  section  also  only  gives  to 
the  warehouseman  a  security  interest  for  moneys  advanced  and  interest, 
in  lieu  of  a  lien  on  the  goods  deposited  as  now  permitted  in  the  Ware- 
house Receipts  Act.  This  type  of  limitation  would  work  a  hardship  on 
many  of  the  warehouseman's  depositors  who  look  for  their  financing 
in  this  manner  and  who  cannot  obtain  financing  through  banking  insti- 
tutions at  the  present  time." 

Recommendation.  The  section  should  be  amended  to  read:  "(1) 
A  warehouseman  has  a  lien  against  the  bailor  on  the  goods  deposited 
or  on  the  proceeds  thereof  in  his  possession  for  charges  for  storage  or 
transportation  ( including  demurrage  and  terminal  charges ) ,  insurance, 
labor,  or  charges  present  or  future  in  relation  to  the  goods,  and  for 
expenses  necessary  for  preservation  of  the  goods  or  reasonably  in- 
curred in  their  sale  pursuant  to  law.  If  the  person  on  whose  account 
the  goods  are  held  is  liable  for  like  charges  or  expenses  in  relation  to 


628  SENATE  FACT  FINDING   COMMITTEE  ON  JUDICIARY 

other  goods  whenever  deposited,  the  warehouseman  also  has  a  lien 
ao:ainst  him  for  such  charges  and  expenses  whether  or  not  the  other 
goods  have  been  delivered  by  the  warehouseman.  But  against  a  person 
to  whom  a  negotiable  warehouse  receipt  is  duly  negotiated  a  ware- 
houseman's lien  is  limited  to  charges  specified  on  the  receipt  or  if  no 
charges  are  so  specified  then  to  a  reasonable  charge  for  storage  of  the 
goods  covered  by  the  receipt  subsequent  to  tlie  date  of  the  receipt." 

Discussion.  These  are  valid  criticisms.  The  amendment  to  the  first 
sentence  retains  the  rule  in  effect  under  CC  1858.50  which  grants  the 
warehouseman  a  lien  on  goods  deposited  whether  a  warehouse  receipt 
was  issued  on  the  goods  or  not. 

The  second  .sentence  or  §17209(1)  gives  a  general  lien  only  where 
it  is  stated  in  the  receipt  that  such  a  lien  is  claimed.  The  deletion  we 
suggest  restores  the  rule  prevailing  under  CC  §  1858.51. 

In  the  case  of  a  negotiable  receipt,  CC  §  1858.53  provides  that  the 
warehouseman  has  a  lien  for  charges  other  than  for  storage  of  the 
goods  covered  by  the  receipt  only  if  such  other  charges  are  "expressly 
enumerated"  on  the  receipt,  but  the  amount  of  the  other  charges  need 
not  be  stated.  In  response  to  the  objections  of  the  warehousemen  in 
this  respect,  we  have  suggested  that  deletions  be  made  in  the  third  sen- 
tence of  §  17209(1)  which  will  restore  the  present  rule  in  this  respect. 

The  warehousemen  object  to  §  17209(2)  which  gives  a  warehouseman 
a  security  interest  for  money  advanced  in  lieu  of  a  lien  on  the  goods 
deposited,  as  they  contend  the  "Warehouse  Keceipts  Act  now  allows. 
(See  the  discussion  on  pages  7-6  and  7-7  of  the  Preliminar.y  Draft  for 
a  discussion  of  the  rights  of  a  warehouseman  under  present  law  to  a 
lien  for  money  advanced.)  Their  objection  is  based  on  the  belief  that 
this  change  will  "work  a  hardship  on  many  of  the  warehouseman's 
depositors  who  look  for  their  financing  in  this  manner  and  who  cannot 
obtain  financing  through  banking  institutions  at  the  present  time." 
The  warehousemen  do  not  explain  why  this  change  in  law  will  inhibit 
this  kind  of  financing.  Giving  the  warehouseman  a  security  interest 
for  such  advances  would  seem  to  be  ample  protection  for  him.  Such  a 
security  interest  is  subject  to  Chapter  9  of  the  UCC.  Section  19305 
provides  that  possession  without  filing  perfects  a  security  interest ; 
hence,  the  warehouseman  would  not  have  to  file  to  obtain  a  security 
interest  in  goods  in  his  possession.  Then,  too,  subsequent  advances  by 
the  warehouseman  would  have  priority  over  conflicting  securit.v  inter- 
ests from  the  time  the  security  interest  Avas  perfected,  ordinarily  the 
time  he  took  po.ssession.  We  fail  to  see  how  the  provisions  of  subsection 
(2)  are  going  to  work  a  hardship  on  warehousemen  or  their  customers, 
since  all  that  the  warehouseman  has  to  do  to  advance  money  against 
the  goods  and  reserve  a  security  interest  for  such  advance  is  to  set 
forth  the  maximum  amount  of  the  advances  conspicuously  on  the 
receipt. 

ADDENDUM   TO    SECTION    17210 

See  pages  7-'^  and  7-!)  of  Preliminary  Keport  for  text  of  this  section. 

Comment  of  Warehousemen.  "Section  17210  seems  to  us  to  make 
it  impossible  to  .sell  goods  for  a  warehouseman's  lien  since  he  appar- 
ently would  be  required  to  sell  them  in  the  commercially  reasonable 
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manner,  which  manner  would  be  determined  by  the  course  among 
dealers  in  the  type  of  goods  sold.  Under  the  present  Act  the  warehouse- 
man normally  sells  at  auction  and  verj^  few  dealers  of  the  goods  which 
a  warehouseman  sells  for  a  lien  ever  sell  in  that  manner,  although  sub- 
section (c)  would  seem  to  permit  auction." 

Recommendation.  It  is  recommended  that  this  section  be  amended 
to  read : 

"17210.     m-  (deleted) 

-fS^  (1)  Except  as  provided  in  Section  17206,  a  warehouseman's 
lien  may  he  enforced  only  as  follows: 
-f^  (2)    (same) 
-H^  (3)    (same) 
-f&^  (4)    (same) 
■f^  (5)    (same) 
4^  (6)    (same) 
iS^  (deleted) 
-fS^  (7)    (same) 

Discussion.  Since  §  17206  covers  some  of  the  points  made  in  our 
previous  revision  of  this  section,  we  are  proposing  the  new  revision  set 
out  above.  Both  the  California  Bankers  Committee  and  the  warehouse- 
men have  objected  to  §  17210(1).  Since  the  warehousemen  state  that 
they  sell  at  public  auction  and  do  not  desii:^  to  sell  any  other  way,  we 
suggest  that  this  subsection  be  deleted.  See  our  Preliminary  Report  for 
a  discussion  of  the  distinction  made  between  goods  stored  by  merchants 
and  those  stored  by  non-merchants.  Our  revision  rejects  this  distinc- 
tion. Section  17210,  as  amended,  retains  most  of  the  features  of  CC 
1858.56. 

SECTION    17401 

The  section  provides : 

"The  obligations  imposed  by  this  chapter  on  an  issuer  apply 
to  a  document  of  title  regardless  of  the  fact  that 

"(a)  The  document  may  not  comply  with  the  requirements  of 
this  chapter  or  of  any  other  law  or  regulation  regarding  its  issue, 
form  or  content ;  or 

"(b)  The  issuer  may  have  violated  laws  regulating  the  conduct 
of  his  business ;  or 

"(c)  The  goods  covered  by  the  document  were  owned  by  the 
bailee  at  the  time  the  document  was  issued ;  or 

"(d)  The  person  issuing  the  document  does  not  come  within  the 
definition  of  warehouseman  if  it  purports  to  be  a  warehouse 
receipt." 

Comment  of  Warehousemen.  "Section  17401  seems  completely  con- 
fusing since  it  apparently  does  not  contemplate  that  other  sections 
permit  a  person  other  than  a  bailee  or  a  warehouseman  to  issue  a  docu- 
ment of  title  in  the  form  of  a  delivery  order." 

Recommendation.  It  is  recommended  that  the  section  be  enacted 
in  its  present  form. 
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Discussion.  The  amoiiflment  to  §  11201(15)  which  removed  de- 
livery orders  from  the  definition  of  documents  of  title  meets  the  objec- 
tion of  the  warehousemen  in  this  instance. 

SECTION    17402 

The  section  provides : 

"Duplicate  Receipt  or  Bill ;  Overissue.  Neither  a  duplicate  nor 
any  other  document  of  title  purporting  to  cover  goods  already 
represented  by  an  outstanding  document  of  the  .same  issuer  confers 
any  right  in  the  goods,  except  as  provided  in  the  case  of  bills  in  a 
set,  overissue  of  documents  for  funfrible  goods  and  substitutes  for 
lost,  stolen  or  destroyed  documents.  But  the  issuer  is  liable  for 
damages  caused  by  his  overissue  or  failure  to  identify  a  duplicate 
document  as  such  by  conspicuous  notation  on  its  face." 

Comment  of  Warehousemen.  "Section  17402  in  relation  to  non- 
negotiable  receipts  seems  to  i)lace  an  unnecessary  burden  upon  the 
warehouseman  in  respect  to  reissue  or  over-issue  of  copies." 

Recommendation.     It  is  recommended  that  this  section  be  enacted 

as  wi'itton. 

Discussion.  Under  CC  §  1858.1. 3  when  more  than  one  negotiable 
receipt  is  issued  for  the  same  goods,  the  word  "duplicate"  shall  be 
plainly  placed  upon  the  face  of  every  .such  receipt,  except  the  fir.st  one 
issued,  and  a  warehouseman  will  be  liable  for  all  damage  caused  by  his 
failure  to  do  this  to  anyone  who  purchased  the  subsequent  receipt  for 
value  supposing  it  to  be  an  original.  Section  17402  applies  to  non- 
negotiable  receipts  as  well  as  negotiable  ones;  hence,  the  purchaser  of 
a  non-negotiable  receipt  is  given  a  cause  of  action  against  the  issuer 
of  an  unmarked  duplicate.  It  is  this  extension  of  protection  to  pur- 
chasers of  non-negotiable  receipts  that  is  objected  to  by  the  ware- 
housemen. 

In  view  of  the  widespread  use  of  non-negotiable  receipts  in  financing, 
we  believe  the  greater  protection  afforded  purchasers  of  non-negotiable 
i-eceipts  under  §  17402  is  desirable.  The  warehouseman  is  the  only  party 
in  the  position  to  exercise  control  over  the  issuance  of  duplicate  ware- 
hou.se  receipts.  A  purchaser  of  a  non-negotiable  Avarehouse  receipt  must 
realize  that  he  is  not  taking  as  complete  rights  as  he  would  were  he 
purchasing  a  negotiable  receipt,  but,  with  regard  to  an  action  against 
the  warehouseman,  he  should  not  be  bound  to  determine  at  his  peril 
whether  the  warehouse  has  issued  duplicate  receipts  on  the  same  goods. 

SECTION    17403 

The  relevant  ])ortions  of  this  Section  read: 

"(1)  The  bailee  must  deliver  the  goods  to  a  person  entitled 
under  the  document  who  complies  with  subdivisions  (2)  and  (3), 
unless  and  to  the  extent  that  the  bailee  establishes  any  of  the  fol- 
lowing: 

"(a)  Delivery  of  the  goods  to  a  person  whose  receipt  was  right- 
ful as  again.st  the  claimant; 
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''(b)  Damage  to  or  delay,  loss  or  destruction  of  the  goods  for 
which  the  bailee  is  not  liable,  but  the  burden  of  establishing  neg- 
ligence in  such  cases  is  on  the  person  entitled  under  the  docu- 
ment; .  .  . 

"(d)  The  exercise  by  a  seller  of  his  right  to  stop  delivery  pursu- 
ant to  the  provisions  of  the  chapter  on  sales  (Section  12705)  ;  .  .  . 

"  (3)  Unless  the  person  claiming  is  one  against  whom  the  docu- 
ment confers  no  right  under  Section  17503(1),  he  must  surrender 
for  cancellation  or  notation  of  partial  deliveries  any  outstanding 
negotiable  document  covering  the  goods,  and  the  bailee  must  cancel 
the  document  or  conspicuously  note  the  partial  delivery  thereon 
or  be  liable  to  any  person  to  whom  the  document  is  duly  nego- 
tiated." 

Comment  of  Warehousemen.  "Section  17403.  The  burden  of  proof 
established  by  George  v.  Bekins  is  clearly  transferred  back  to  the  holder 
of  the  document.  Section  (d)  seems  to  portend  substantial  confusion 
as  related  to  warehousemen.  Subdivision  (3),  line  44,  the  use  of  the 
word  'against'  seems  to  be  entirely  contrary  to  the  purpose  of  the 
section. ' ' 

Recommendations.  We  recommend  that  the  section  be  amended  to 
read  as  follows : 

"17403(1)  (b)  Damage  to  or  delay,  loss  or  destruction  of  the 
goods  for  which  the  bailee  is  not  liable. 

"(3)  The  person  claiming  must  surrender  for  cancellation  or 
notation  of  partial  deliveries  any  outstanding  negotiable  document 
covering  the  goods,  and  the  bailee  must  cancel  the  document  or 
conspicuously  note  the  partial  delivery  thereon  or  be  liable  to  any 
person  to  whom  the  document  is  duly  negotiated." 

Discussion.  Section  17403(1)  (b).  Under  CC  §  1858.17,  in  case  the 
warehouseman  refuses  or  fails  to  deliver  the  goods  in  compliance  with 
a  demand  by  the  holder  or  depositor,  the  burden  is  on  the  warehouse- 
man to  establish  the  existence  of  a  lawful  excuse  for  such  refusal.  In 
George  v.  Bekins  Van  &  Storage  Co.,  33  Cal.  2d  834,  205  P.  2d  1037 
(1949),  the  Supreme  Court  interpreted  this  section  as  meaning  that 
the  burden  of  proving  that  goods  have  not  been  lost  due  to  the  neg- 
ligence of  the  warehouseman  is  on  the  warehouseman.  As  the  ware- 
housemen point  out,  §  17403(1)  (b)  changes  this  rule  due  to  the  lan- 
guage starting  with  "but  the  burden  of  establishing.  ..."  This 
language  was  bracketed  as  optional  in  the  original  draft  of  the  UCC. 
We  recommend  omitting  this  language  and,  thereby,  retaining  the  rule 
of  George  v.  Bekins. 

Section  17403(1)  (d).  Section  12705  extends  the  traditional  doc- 
trine of  stoppage  in  transitu  to  warehousemen  as  well  as  carriers,  in 
cases  where  the  buyer  is  discovered  to  be  insolvent  and  in  certain  other 
situations.  Under  §  12705,  the  seller  may  stop  delivery  until  the  buyer 
receives  the  goods,  or  until  the  bailee  acknowledges  to  the  buyer  that 
he  holds  the  goods,  or  until  negotiation  to  the  buyer  of  any  negotiable 
document  of  title  covering  the  goods.  Under  §§  12705(3)  (b)  and 
17504(4),  a  bailee  honoring  the  seller's  instructions  is  entitled  to  be 
indemnified  against  any  resulting  loss  or  expense.  The  bailee  would 
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also  be  able  to  avail  himself  of  §  17603  which  provides  that  when  more 
than  one  person  claims  title  or  possession  of  floods,  the  bailee  is  excused 
from  delivery  until  he  has  had  a  reasonable  time  to  ascertain  the  valid- 
ity of  the  adverse  claims  or  to  bring  an  action  to  compel  all  claimants 
to  interplead.  We  favor  retention  of  subsection  (l)(d).  Carriers  have 
lived  with  the  right  of  stoppage  for  many  years,  and  it  seems  quite 
as  justified  in  the  warehouse  situation  as  in  the  case  of  carriers. 

Section  17403(3).  We  recommend  substituting  "The  person  claim- 
ing must''  for  all  of  lines  44  and  45  on  page  106  of  the  Preprint  Bill. 
This  section,  as  stated  in  subsection  (1),  deals  only  Avith  delivery  to 
the  "person  entitled  under  the  document,"  whereas  the  "Unless" 
clause  in  subsection  (3)  deals  with  deliveiy  to  the  true  owner  where 
a  document  has  been  issued  to  someone  else.  Therefore,  the  "Unless" 
clause  has  no  meaning  in  this  section,  and  this  doubtless  prompted  the 
warehousemen  to  call  attention  to  it. 

ADDENDUM   TO   SECTION    17503(1) 

The  Section  provides : 

"(1)  A  document  of  title  confers  no  right  in  goods  against  a 
person  who  before  issuance  of  the  document  had  a  legal  interest  or 
a  perfected  security  interest  in  them  and  who  neither 

"(a)  Delivered  or  entrusted  them  or  any  document  of  title 
covering  them  to  the  bailor  or  his  nominee  with  actual  or  apparent 
authority  to  ship,  store  or  sell  or  with  power  to  obtain  deliver}'- 
under  this  chapter  (Section  17403)  or  with  power  of  disposition 
under  this  division  (Sections  12403  and  19307)  or  other  statute 
or  rule  of  law ;  nor 

"(b)  Acquiesced  in  the  procurement  by  the  bailor  or  his  nom- 
inee of  any  document  of  title. ' ' 

Comments  of  Warehousemen.  "In  Section  17503,  it  is  specifi^cally 
provided  that  a  negotiated  document  of  title  confers  rights  in  the  goods 
against  a  person  who  has  perfected  a  security  interest  in  them  if  the 
person  perfecting  the  security  interest  has  permitted  the  debtor  to 
remain  in  possession  as  is  contemplated  by  Chapter  9.  This  seems  com- 
pletely contrary  to  the  security  interest  provisions  of  the  Code  since  it 
would  permit  any  person  who  retained  possession  thereof  to  defeat 
that  security  interest  by  simply  delivering  the  goods  to  a  warehouse- 
man and  refjuestiiig  issuance  of  a  receipt  to  another." 

Recommendation.  It  is  recommended  that  this  section  be  enacted 
without  change. 

Discussion.  Section  17502  sets  out  the  rights  of  a  holder  who  has 
ac(iuired  a  document  of  title  by  due  negotiation,  but  it  covers  only 
those  eases  where  the  document  represents  the  goods.  For  instance,  if 
a  thief  steals  goods,  warehouses  them  and  sells  the  negotiable  ware- 
house receiiit  to  a  good  faith  purchaser,  the  latter  takes  nothing  as 
tlie  (locuinent  does  not  represent  the  title  to  the  goods.  Wiiether  a 
(locument  i-epresents  the  goods  is  detei-miiied  by  §  17503. 

Section  17503  i)rovides,  in  effect,  tliat  if  one  with  a  iiorfected  security 
interest  in  goods  has  entrusted  possession  of  them  with  the  bailor  with 
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power  of  disposition  under  §  19307,  this  bailor  may  obtain  a  negotiable 
warehouse  receipt  on  the  goods  and  may  pass  good  title  to  the  goods  to 
anyone  taking  the  document  of  title  by  due  negotiation  under  §  17501. 
An  examination  of  §  19307(1)  indicates  that  one  who  has  created  a 
security  interest  in  another  can  sell  the  goods  to  a  buyer  in  the  ordinary 
course  of  business  and  the  latter  takes  free  of  the  security  interest  even 
though  it  is  perfected.  However,  the  definition  of  "buyer  in  the  ordi- 
nary course  of  business"  under  §  11201(9)  restricts  the  application  of 
§  19307  to  buyers  from  a  person  in  the  business  of  selling  goods  of  that 
kind.  Hence  §  17503  does  not  grant  the  power  to  anyone  in  possession 
of  goods  who  has  created  a  security  interest  in  another  to  cut  off  that 
perfected  security  interest  by  warehousing  the  goods  and  negotiating 
the  document  of  title  to  a  good  faith  purchaser.  Rather  it  gives  this 
power  only  to  a  merchant  who  has  created  a  lien  on  his  inventory  to 
warehouse  the  goods  and  cut  off  the  security  interest  by  a  sale  of  the 
warehouse  receipt  to  another. 

Nevertheless,  the  power  of  the  merchant  to  sell  the  goods  themselves 
free  of  the  security  interest  is  limited  to  a  sale  to  a  "buyer  in  the 
ordinary  course  of  business,"  which  means  the  ordinary  retail  cus- 
tomer ;  whereas  if  the  merchant  warehouses  the  goods,  he  can  negotiate 
the  document  of  title  to  anyone  and  confer  good  title.  The  policy  de- 
cision is  thereby  posed :  Is  it  more  important  to  protect  the  holder  of 
the  prior  security  interest  or  the  good  faith  purchaser  of  the  ware- 
house receipt  in  this  situation?  This  is  a  difficult  problem,  but  we  be- 
lieve the  UCC  position  is  preferable.  In  any  event,  the  Code  provision 
certainly  cannot  hurt  the  warehousemen  and  there  has  been  no  objec- 
tion to  it  by  the  California  bankers. 

SECTION    17504(1) 

The  Subsection  provides : 

"(1)  A  transferee  of  a  document,  whether  negotiable  or  non- 
negotiable,  to  whom  the  document  has  been  delivered  but  not  duly 
negotiated,  acquires  the  title  and  rights  which  his  transferor  had 
or  had  actual  authority  to  convey. ' ' 

Comments  of  Warehousemen.  "Under  Section  17504  it  is  clear  that 
in  the  warehousing  operations,  the  bank,  in  taking  either  a  nonnego- 
tiable  document  or  a  negotiable  document  which  had  not  been  nego- 
tiated, would  be  required  to  determine  whether  a  security  interest  had 
been  perfected  under  Chapter  9.  "VVe  cannot  conceive  that  banks  who 
use  warehousing  as  a  major  security  device  could  practically  live  with 
this  provision. ' ' 

Recommendation.  It  is  recommended  that  this  subsection  be 
enacted  without  change. 

Discussion.  The  banks  have  not  objected  to  this  provision,  doubt- 
less because  it  makes  no  change  in  existing  law.  See  CC  1858.70.  One 
taking  a  negotiable  document  of  title  by  other  than  due  negotiation 
or  one  taking  a  nonnegotiable  document  of  title  has  traditionally  taken 
only  the  rights  of  the  transferor.  He  must  stand  in  his  seller's  shoes. 
If  one  who  owns  goods  subject  to  a  chattel  mortgage  warehouses  the 
goods  and  pledges  the  resulting  nonnegotiable  Avarehouse  receipt  to  a 
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bank,  the  bank  would  take  subject  to  the  outstanding  security  interest 
under  the  present  hiw  and  under  the  UCC.  A  holder  in  due  course 
of  a  negotiable  receipt  in  this  situation  is  protected  under  §  19309. 

SECTION    17601 

The  section  provides : 

"(1)  If  a  document  has  been  lost,  stolen  or  destroyed,  a  court 
may  order  delivery  of  the  goods  or  issuance  of  a  substitute  docu- 
ment and  the  bailee  may  without  liability  to  any  person  comply 
with  such  order.  If  the  document  was  negotiable  the  claimant  must 
post  securitj'  approved  by  the  court  to  indemnify  any  person  who 
may  suffer  loss  as  a  result  of  nonsurrender  of  the  document.  If  the 
document  was  not  negotiable,  such  security  may  be  required  at 
the  discretion  of  the  court.  The  court  may  also  in  its  discretion 
order  payment  of  the  bailee's  reasonable  costs  and  counsel  fees. 

"(2)  A  bailee  who  without  court  order  delivers  goods  to  a 
person  claiming  under  a  missing  negotiable  document  is  liable  to 
any  person  injured  thereby,  and  if  the  delivery  is  not  in  good  faith 
becomes  liable  for  conversion.  Deliver^'  in  good  faith  is  not  con- 
version if  made  in  accordance  with  a  filed  classification  or  tariff 
or,  where  no  classification  or  tariff  is  filed,  if  the  claimant  posts 
security  with  the  bailee  in  an  amount  at  least  double  the  value  of 
the  goods  at  the  time  of  posting  to  indemnify  any  person  injured 
by  the  delivery  who  files  a  notice  of  claim  within  one  year  after 
the  delivery." 

Comments  of  Warehousemen.  "Under  the  provisions  of  Section 
17()()1  it  would  bo  possibly  necessary  for  warehousemen  to  advise  their 
clients  that  they  could  only  deliver  goods  against  the  surrender  of  a 
warehouse  receipt,  negotiable  or  non-negotiable.  In  a  fast-moving  dis- 
tribution business  it  would  be  impractical  and  impossible  to  effect  the 
orderly  distribution  of  goods  from  a  warehouse  by  the  requirement 
that  a  non-negotiable  receipt  had  to  be  tendered  to  the  warehouseman 
before  deliveries  could  be  effected  against  the  lot  involved.  It  is  im- 
possible to  comprehend  the  thinking  behind  this  section  which  would 
require  a  court  order  to  deliver  goods  against  a  lost  non-negotiable 
warehouse  receipt." 

Recommendation.  It  is  recommended  that  subsection  (1)  be 
amended  to  read:  "If  a  negotiable  document  has  been  lost,  stolen  or 
destroyed,  a  court  may  order  delivery  of  the  goods  or  i.ssuance  of  a 
substitute  document  and  the  bailee  may  without  liability  to  any  person 
comply  Avith  such  order.  The  claimant  must  post  security  approved  by 
the  court  to  indemnify  any  person  Avho  may  suffer  loss  as  a  result  of 
non-surrender  of  the  document.  The  court  may  also  in  its  discretion 
order  payment  of  tlie  bailee's  reasonable  costs  and  counsel  fees." 

Discussion.  If  we  understaiul  the  objection  of  the  warehousemen, 
it  is  that  a  possible  interpretation  of  §  17601(1)  is  that  a  warehou.se- 
inaii  would  not  be  protected  if  he  gave  up  goods  covered  by  a  non- 
negotiable  warehouse  receipt  without  seeing  the  receipt  because  it 
might  be  that  the  receipt  luul  been  lost  or  stolen  in  which  case  the 
warehouseman  could  incur  liability  for  giving  up  the  goods  without 
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the  receipt.  "We  do  not  believe  this  section  is  subject  to  such  an  inter- 
pretation and  we  see  nothing  in  this  section  to  disrupt  in  any  way  the 
usual  methods  of  distributing  goods  from  warehouses  holding  them 
under  non-negotiable  receipts. 

This  subsection  does  not  affect  the  liability  of  warehousemen,  rather 
it  deals  with  the  permissive  obtaining  of  a  court  order  if  the  non- 
negotiable  receipt  provides  that  the  goods  will  not  be  delivered  without 
surrender  of  the  document.  Hence,  it  provides  a  method  for  one  claim- 
ing goods  covered  by  a  lost  warehouse  receipt  to  force  a  warehouseman 
to  give  up  goods,  and  the  bailee  is  completely  protected  if  he  complies 
with  the  order.  The  claimant  must  post  security  to  indemnify  any  third 
person  injured  as  a  result  of  non-surrender  of  the  document.  Subsec- 
tion (2),  referable  only  to  negotiable  warehouse  receipts,  allows  the 
parties  to  enter  into  a  voluntary  arrangement  between  bailee  and 
claimant. 

Civil  Code  §  1858.23,  applying  to  negotiable  warehouse  receipts  only, 
provides  that  upon  satisfactory  proof  of  loss  or  destruction  and  the 
giving  of  bond,  the  court  may  order  delivery  of  the  goods  and  payment 
of  the  bailee 's  costs,  including  counsel  fees.  Under  the  present  Uniform 
Acts,  surrender  of  a  non-negotiable  document  is  not  required  for  de- 
livery of  the  goods ;  the  bailee  must  deliver  to  the  person  named  in  the 
document  unless  he  is  requested  by  a  person  having  a  right  to  the 
goods  not  to  do  so,  or  unless  he  has  notice  that  the  person  named  is  not 
entitled  to  the  goods. 

The  reasons  given  in  the  Official  Comments  for  extension  of  the  prior 
law  to  cover  non-negotiable  instruments  are :  (a)  to  permit  a  court  to 
require  security  where  there  is  doubt  whether  the  outstanding  docu- 
ment is  negotiable  or  not,  and  (b)  where  the  issuer  has  insisted  upon 
a  contract  provision  requiring  surrender  of  the  non-negotiable  docu- 
ment. We  are  unimpressed  by  these  reasons  and  we  recommend  that 
subsection  (1)  be  limited  to  negotiable  instruments. 

CIVIL   CODE   SECTIONS    1858.80-1858-93 

CIVIL   CODE   SECTIONS   2131-2131(f) 

Addendum   Regarding   Criminal    Penalties 

Comment  of  Warehousemen.  "The  criminal  provisions  of  the 
Warehouse  Receipts  Act  are  a  protection  to  the  public  and  responsible 
warehousemen. ' ' 

Recommendation.  It  is  recommended  that  the  criminal  penalties 
be  retained  and  added  to  the  Penal  Code. 

Discussion.  Since  both  the  warehousemen  and  the  California 
Bankers  Committee  want  criminal  penalties,  we  recommend  that  they 
be  retained. 


CHAPTER   IX 

FURTHER  COMMENTS  OF  THE  STATE  BAR  WITH  RESPECT 
TO  PROFESSOR  HAROLD  MARSH'S  REPORT 

COMMENTS  ON 

RECOMMENDATIONS  OF   PROFESSOR   HAROLD  MARSH,  JR., 

WITH   RESPECT  TO  ARTICLES   1   AND  5 

The  Northern  Section  of  tlie  Committee  has  reviewed  the  recom- 
mendations of  Professor  Harold  Marsh  with  respect  to  Articles  1  and 
5,  including  the  disposition  of  the  California  Bankers  Association  pro- 
posals and  concurs  in  the  jMarsh  recommendations  subject  to  the  fol- 
lowing comments  which  are  proposed  as  the  report  of  the  Committee: 

Section  11201(12).  This  section  defines  the  term  "creditor"  and 
states  among  other  things  that  the  term  includes  "any  representative 
of  creditors,  including  an  assignee  for  the  benefit  of  creditors,  a  trustee 
in  bankruptcy,  a  receiver  in  equity,  and  an  executor  or  administrator 
of  an  insolvent  debtor's  or  assignor's  estate".  Professor  Marsh  makes 
two  recommendations  on  this  subsection.  First,  that  the  words  "of  an 
insolvent  debtor's  or  assignor's  estate"  not  be  deleted  from  this  sub- 
section as  recommended  by  the  Committee  in  its  first  report,  and  sec- 
ond, that  the  words  "assignee  for  the  benefit  of  creditors"  be  deleted 
from  this  subsection. 

The  Committee  agrees  with  the  Professor's  first  recommendation.  As 
to  the  second  recommendation,  the  Committee  feels  it  to  be  desirable 
tliat  the  language  referring  to  an  "assignee  for  the  benefit  of  creditors" 
he  retained.  The  problems  involved  in  Moore  v.  Bay  (1931)  284  U.S.  4 
and  Constance  v.  Harvey  (2  Cir.  1954)  215  F.  2d  571,  certiorari  denied 
(1954)  348  U.  S.  913,  with  which  Professor  j\Iarsh  was  concerned  need 
not  necessarily  plague  the  California  courts.   See   Wm.   G.  Lewis  v. 

Manufacturers  National  Bank  of  Detroit  ( ) U.S.  ___,  5  L.ED.2d 

323,  81  S.CT.  ___  (Jan.  9,  1961)  which  overrules  Constance  v.  Harvey, 
supra. 

Section  11201(31).  Professor  Marsh  recommends  that  the  sub- 
sect  ion  defining  the  terms  "presumption"  and  "presumed"  be  deleted. 
One  of  his  reasons  is  that  if  this  subsection  is  interpreted  differently 
than  California  Code  of  Civil  Precedure  Sections  1957,  1959  and  1961 
California  would  have  two  laws  on  presumptions,  one  for  lawsuits 
arising  under  the  Uniform  Commercial  Code  and  another  for  all  other 
lawsuits.  The  Committee  believes  California  already  has  what  amounts 
to  two  rules  of  presumptions  because  the  courts  apply  code  sections 
.such  as  Civil  Code  Section  1739  in  a  manner  inconsistent  with  Code 
of  C'ivil  Procedure  Sections  1957.  1959  and  19G1.  The  Committee  be- 
lieves tliis  subsection  is  an  improvement  upon  the  present  California 

(  63G  ) 
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law  of  presumptions  and  that  the  Professor's  recommendation  should 
be  rejected. 

Section  11201(43).  The  Committee  recommends  that  the  language 
of  this  subsection  defining  the  term  "unauthorized  signature  or  en- 
dorsement" remain  unaltered. 

Section  11205(6).  The  Committee  agrees  with  Professor  Marsh 
that  this  subsection  should  be  deleted. 

Section  11201(15)  and  11201(27).  The  Committee  did  not  discuss 
these  subsections  in  its  earlier  report  to  the  Board  of  Governors.  How- 
ever, the  California  Bankers  Committee  proposed  amendments  to  these 
subsections.  The  Committee  agrees  with  Professor  Marsh's  recom- 
mendations on  the  Bankers  Committee  proposed  amendments. 

Section  15103(1)  (a).  This  subsection  defines  a  "credit"  or  "letter 
of  credit".  In  our  first  report,  the  Committee  recommended  the  dele- 
tion of  the  last  sentence  of  this  subsection  which  reads  as  follows :  ' '  The 
engagement  may  be  either  an  agreement  to  honor  or  a  statement  that 
the  bank  or  other  person  is  authorized  to  honor".  Professor  Marsh 
recommends  that  this  proposed  deletion  be  rejected. 

The  Committee  agrees  with  Professor  Marsh's  comment  that  a  letter 
of  credit  may  take  the  form  of  an  authority  to  pay,  but  usually  it  does 
not.  As  we  read  this  subsection  and  the  official  comments  thereto,  by 
definition,  all  authorities  to  pay  would  be  letters  of  credit  and  therefore 
the  bank  involved,  not  only  its  customer,  as  in  the  La  Fargue  case, 
would  always  be  obligated  in  the  authority  to  pay  situation.  Unless 
a  bank  has  in  some  form  consented  to  be  bound  by  a  letter  of  credit, 
it  should  not  be. 

In  lieu  of  our  earlier  recommendation  that  the  last  sentence  of  this 
subsection  be  deleted,  therefore,  the  Committee  recommends  that  the 
words  "a  bank"  be  substituted  for  the  words  "the  bank"  in  line  19 
of  page  86  of  Senate  Preprint  Bill  No.  1  (Section  15103  (1)  (a))  or 
that  the  words  "accepted  by  the  bank"  be  inserted  after  the  word 
"statement"  in  the  same  line. 

Section  15108(3).  The  Committee  recommends  that  Professor 
Marsh's  recommendations  be  accepted  and  that  our  earlier  proposed 
amendments  be  rejected. 

Section  15112(1)  and  Section  15114(4)  and  (5).  In  the  Uniform 
Commercial  Code  these  sections  are  shown  as  optional,  but  have  been 
adopted  in  the  Senate  Preprint  of  the  Bill  comprising  the  Uniform 
Commercial  Code. 

The  effect  of  these  subsections  is  to  proidde  that  a  payment  made 
by  the  issuer  of  a  letter  of  credit  on  receipt  of  notice  that  the  required 
documents  are  in  the  possession  of  the  correspondent  of  the  issuer  are 
only  conditional  payments  and  the  documents  may  be  rejected  and  the 
payment  recovered  by  the  issuer. 

The  Committee  agrees  with  Professor  Marsh's  recommendation  that 
these  optional  subsections  (4)  and  (5)  of  Section  15114  be  deleted. 
And  accordingly,  in  Section  15112  (1),  the  deletion  of  the  language 
"except  as  otherwise  provided  in  subdivision    (4)    of  Section  15114 
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on  condition  payments"  which  appears  on  lines  27  through  29  of 
pajre  89  of  the  Senate  Preprint  Bill  is  also  necessary  as  recommended 
by  Professor  Marsh  in  view  of  the  deletion  of  subsection  (4)  of  Sec- 
tion 15114. 

Section  15114(2)  (b).  This  subsection  permits  the  negotiation  of 
a  letter  of  credit  to  be  enjoined  for  fraud  or  other  defect  not  apparent 
on  the  face  of  the  document. 

Professor  Marsh  recommends  the  adoption  of  this  general  idea  with 
some  proposed  changes  in  the  language  of  this  subsection.  The  Com- 
mittee recommends  that  Professor  Marsh's  recommendation  be  rejected 
and  that  the  language  "but  a  court  of  appropriate  jurisdiction  may 
enjoin  such  honor"  be  deleted  from  lines  28  and  29  of  page  90  of 
Senate  Preprint  Bill  No.  1.  To  allow  an  injunction  in  this  situation 
Avould  be  a  departure  from  the  general  principles  of  letter  of  credit 
transactions,  namely  that  the  bank  deals  not  with  goods  but  with  docu- 
ments and  can  completely  rely  on  documents  regular  upon  their  face. 
A  provision  for  injunctive  relief  would  detract  from  the  certainty 
w^hich  normally  accompanies  letter  of  credit  transactions  and  can  inflict 
hardship  upon  intermediate  parties  not  responsible  for  tlie  defects. 
For  example,  if  as  is  often  the  case,  a  foreign  negotiating  bank  has  a 
favorable  book  balance  against  the  issuer,  even  though  the  customer 
may  enjoin  the  issuer  from  paying  drafts  presented  by  the  foreign 
negotiating  bank,  the  foreign  bank  will  reduce  the  issuers'  balance 
when  the  drafts  are  dishonored.  Moreover,  Professor  Marsh's  suggested 
"temporary"  injunction  against  the  issuer  while  the  customer  insti- 
tutes and  prosecutes  an  action  against  the  beneficiary  could  in  fact 
become  quite  permanent  when  the  beneficiary  resides  in  distant  coun- 
tries. When  our  own  courts  are  in  some  cases  j^ears  from  being  current 
in  their  dockets,  an  innocent  bank  should  not  have  to  await  the  vagaries 
of  a  court  calendar  in  some  remote  jurisdiction. 

Dated :  February  6,  1961. 

COMMENTS  ON 

RECOMMENDATIONS  OF  PROFESSOR  HAROLD  MARSH,  JR., 

WITH  RESPECT  TO  ARTICLE  3 

The  Northern  Section  of  the  Committee  has  reviewed  the  recommen- 
dations of  Professor  Harold  Marsh  with  respect  to  Article  3,  including 
his  disposition  of  the  California  Bankers  Association  proposals,  and 
concurs  in  the  Marsh  recommendations  subject  to  the  following  com- 
ments which  are  proposed  as  the  report  of  the  Committee : 

Concerning  Chapter  .'3,  Section  13804,  of  the  proposed  ITniform  Com- 
mercial Code,  Professor  IMar.sh  suggests  that  the  question  whether  the 
issuer  of  a  negotiable  instrument  which  has  been  lost  slionld  be  entitled 
to  any  indemnity  bond  at  all,  as  well  as  the  fiuestion  of  wliat  is  the 
proper  amount  of  such  a  bond  should  be  left  to  the  discretion  of  the 
Court. 

Chapter  8,  Section  18405(2)  (b),  as  drafted  by  the  Code  Commis- 
sioners and  ai)pr()ved  by  the  State  Bar  Cojumittee  and  the  California 
Bankers  Association  Committee,  appears  to  extend  the  issuer  of  a 
"security"  aii  absolute  right  to  an  indemnity  bond  in  "suflicient 
amount,"  in  the  comparable  situation. 
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The  Committee  feels  that  the  rights  of  issuers  of  negotiable  instru- 
ments and  of  securities,  which  have  been  lost,  should  not  be  different. 
The  Committee  also  feels  that  in  the  usual  case  the  issuer  should  be 
entitled  to  an  indemnity  bond  in  some  amount  and  that  a  rule,  leaving 
the  amount  of  the  bond,  but  not  the  right  to  a  bond  in  some  amount, 
to  the  discretion  of  the  court,  may  tend  to  reduce  litigation. 

Dated :  February  6,  1961. 

COMMENTS  ON 

RECOAAMENDATIONS  OF  PROFESSOR  HAROLD  MARSH,  JR., 

WITH  RESPECT  TO  ARTICLE  8 

The  Northern  Section  of  the  Committee  has  reviewed  the  recom- 
mendations of  Professor  Harold  Marsh  with  respect  to  Article  8,  includ- 
ing his  disposition  of  the  California  Bankers  Association  proposals, 
and  concurs  in  the  Marsh  recommendations,  subject  to  the  following 
comments  which  are  proposed  as  one  report  of  the  Committee : 

Sections  18102(2)  and  18208(1).  The  Committee  adheres  to  its 
previous  recommendation  that  these  subsections  be  amended  by  deletion 
of  the  phrase  "in  proper  form."  Its  concern  is  that  "in  proper  form" 
in  Section  18102(2)  may  be  construed  more  broadly  than  Professor 
Marsh  expects — in  short,  so  that  a  person  named  in  Section  18208(1) 
thereby  warrants  the  truth  of  the  recitals  on  the  face  of  the  security. 

If  "in  proper  form"  in  Section  18208(1)  is  not  construed  to  in- 
clude "matters  aliunde  the  certificate,"  contrary  to  Prof.  Marsh's 
view,  the  question  may  well  be  asked  whether  the  warranty  in  Section 
18208(1)  as  to  "proper  form"  would  have  any  effect  at  all.  The 
warranty  does  not  extend  to  a  purchaser  with  notice,  and  any  defect 
to  which  Prof.  Marsh  refers  would  undoubtedly  be  held  to  give  notice. 

As  a  practical  matter,  however,  since  the  issue  may  be  adjusted  by 
contract  between  the  issuer  and  its  agents,  rejection  of  the  proposed 
amendments,  as  Prof.  Marsh  recommends,  may  be  acceptable  if  re- 
quired to  secure  approval  of  the  Code. 

Section  18105(1).  The  Committee  recedes  from  its  earlier  position 
and  concurs  in  the  deletion  of  this  subsection  recommended  by  Prof. 
Marsh  and  the  California  Bankers  Association.  The  justification  for 
such  deletion  is  well  stated  by  Prof.  Marsh. 

Section  18106.  The  Committee  concurs  generally  in  the  draft 
recommended  by  Prof.  Marsh  for  addition  as  this  section.  It  appears 
to  be  a  useful  solution  to  the  problem  of  what  conflict  of  laws  policy 
to  adopt.  It  is  recommended,  however,  that  line  3  of  proposed  sub- 
section (2)  be  revised  to  read: 

"...  are  governed  by  this  Chapter,  if  the  books  upon  which  .  .  .  . " 

Section  18107.  The  Committee  concurs  in  the  draft  recommended 
by  Prof.  Marsh  for  addition  as  this  section.  His  escape  from  the  use 
of  the  terms  "void"  and  "valid"  appears  to  be  a  helpful  improvement 
upon  the  provision  previously  recommended. 
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Section  18308(1).  The  Committee  adheres  to  its  original  recom- 
mcmlation  for  a  clarifying  amendment  to  tliis  subsection.  Instead  of 
feeling  estopped  to  correct  "this  infelicity  of  drafting"  because  of  its 
thirty  years'  life,  as  Prof.  Marsh  does,  the  Committee  feels  that  an 
important  reason  for  adopting  the  Code  is  the  opportunity  provided 
for  such  correction. 

Section  18315(1).  Prof.  Marsh  recommended  that  the  first  of  two 
amendments  to  this  subsection  suggested  by  the  State  Bar  Committee 
be  adopted  and  that  the  second  be  rejected.  The  Committee  adheres  to 
its  original  position  that  the  second  amendment  also  be  adopted.  The 
justification  for  specifying  "lack  of  delivery"  in  addition  to  "inca- 
pacity" as  a  ground  upon  which  wrongful  transfer  may  be  remedied  is 
that  Section  18309  does  not  make  clear  tliat  failure  to  deliver  makes  a 
transfer  wrongful.  It  provides  only  that  indorsement  without  delivery 
is  no  transfer  at  all.  Section  18315(1)  does  not  apply  until  there  has 
actually  been  a  transfer  and  it  is  wrongful.  Thus,  the  amendment  is 
necessary  to  make  clear  that  for  purposes  of  the  remedies  available  in 
Section  18315(1)  failure  to  deliver  is  regarded  as  resulting  in  a  wrong- 
ful transfer.  Accordingly,  the  subsection  should  be  made  to  read  as 
follows : 

"(1)  Any  person  against  whom  the  transfer  of  a  security  is 
wrongful  for  an}--  reason,  including  his  incapacity  or  lack  of  de- 
livery, may  against  any  purchaser  except  a  bona  fide  purchaser 
reclaim  possession  of  the  securit.y  or  obtain  possession  of  any  new 
security  evidencing  all  or  part  of  the  same  rights  or  have  dam- 
ages." (Recommendation  discussed  above  emphasized.) 

Dated  :  February  6,  1961 


CHAPTER  X 

FURTHER  COMMENTS  ON  CHAPTER  9 

COMMENTS  ON  MEMORANDA  OF  SUBCOMMITTEES 

OF  STATE  BAR  COMMITTEE  AND  CALIFORNIA 

BANKERS  COMMITTEE 

(a)  FURTHER  COMMENTS  OF  PROFESSOR  HAROLD  MARSH,  JR. 

(These  comments  are  limited  to  those  points  on  which  a  disagreement 
has  been  expressed  with  our  report.) 

Section  19102(1).  I  agree  that  the  revised  language  suggested  by 
the  State  Bar  Committee  and  the  California  Bankers  Committee  is 
preferable.  (The  two  versions  differ  slightly,  but  their  differences 
seem  to  me  unimportant.) 

Section  19104(g).  I  am  persuaded  that  the  proposal  of  the  State 
Bar  Committee  and  the  California  Bankers  Committee  to  include 
insurance  policies  (except  as  to  a  loan  by  the  issuing  company)  within 
the  coverage  of  Article  9  should  be  accepted,  provided  the  proposal 
of  the  State  Bar  Committee  under  their  discussion  of  Section  19302(1) 
for  the  addition  of  a  specific  provision  for  perfection  by  notification  to 
the  insurance  company  is  also  adopted.  This  would  presumably  be  an 
entirely  new  section  or  a  new  subsection  to  Section  19302,  since  none 
of  the  present  sections  provide  for  notification  as  a  method  of  per- 
fection. 

Section  19104  (k).  I  also  agree  that  a  savings  account  or  a  savings 
and  loan  account  should  be  included  within  the  coverage  of  Article  9 
subject  to  the  same  provision  as  insurance  policies  (perfection  by 
notification  to  the  debtor).  I  still  believe,  along  with  the  State  Bar 
Committee,  that  "tort  claims"  should  be  excluded  from  the  coverage 
of  Article  9. 

Section  19105(1)  (f).  I  agree  that  the  problem  of  financing  timber 
contracts,  of  which  we  were  not  aware  at  the  time  we  prepared  the  pre- 
liminary draft  of  our  report,  requires  the  acceptance  of  the  addition 
suggested  by  the  California  Bankers  Committee.  I  raise  the  question, 
however,  whether  this  amendment  will  be  sufficient  without  an  amend- 
ment also  to  Section  12107.  Those  more  familiar  with  the  rulings  re- 
ferred to  will  have  to  answer  this  question.  If  such  an  amendment  is 
considered  necessary,  however,  in  my  opinion  it  should  be  confined  to 
standing  timber  and  not  extended  to  minerals,  structures,  etc.,  as  was 
the  original  proposal  of  the  California  Bankers  Committee.  I  would 
prefer  to  avoid  any  amendment  to  Section  12107  unless  it  is  necessary. 
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However,  I  adhere  to  our  recommendation,  concurred  in  by  the  Cali- 
fornia Bankers  Committee  bnt  objected  to  by  the  State  Bar  Committee, 
to  delete  the  words  "or  which  are  fixtures"  in  this  section.  This  recom- 
mendation was  made  to  avoid  permitting  a  security  interest  on  prop- 
erty no  matter  how  firmly  or  permanently  attached  to  the  realty  which 
may  at  any  time  in  the  past  have  been  a  chattel.  For  example,  if  these 
words  are  not  deleted  a  security  interest  arguably  could  be  given  on  the 
bricks  in  a  building.  This  seems  improper  to  me  even  if  the  rights  of 
third  persons  dealing  with  the  realty  are  saved ;  and  the  original  Code 
section  19313  would  not  have  gone  this  far.  If  these  words  are  deleted, 
then  Article  9  would  govern  articles  which  are  "movable",  which  seems 
to  me  to  be  its  proper  scope.  Compare  the  present  prohibition  in  C.C. 
Section  2955  against  a  chattel  mortgage  on  property  "incapable  of 
manual  delivery." 

Section  19108.  It  seems  to  me  that  the  discussions  of  this  section 
proceed  under  a  misapprehension.  No  one  questions  the  fact  that  the 
"validity"  of  a  chattel  mortgage  and  an  after-acquired  property  clause 
in  a  chattel  mortgage  (or  other  security  device)  is  governed  in  bank- 
ruptcy by  State  law.  The  question  is  whether  the  time  when  an  other- 
wise valid  transfer  is  "deemed"  to  have  occurred,  for  the  purpose  of 
testing  whether  it  is  a  voidable  preference,  is  determined  by  state  law. 
Therefore,  the  cases  cited  are  beside  the  point.  Section  60  of  the  Bank- 
ruptcy Act  is  an  explicit  refutation  of  any  affirmative  answer  to  the 
real  question (  except  to  the  extent  expresslv  provided  therein).  See 
Ciiriis  v.  K)iox,  254  F.  2d  433  (7th  Cir.  1958).*^ 

A  chattel  mortgage  given  one  month  prior  to  bankruptcy  while  the 
mortgagor  is  insolvent  to  secure  a  debt  incurred  six  months  prior  to 
bankruptcy  is  "valid"  under  State  law,  but  is  nevertheless  a  recover- 
able preference  in  bankruptcy  if  the  other  requirements  of  Section  60 
are  met.  Could  a  State  enact  a  law  saying  in  this  situation  that  the 
chattel  mortgage  shall  be  "deemed"  to  have  been  given  at  the  time  the 
debt  was  incurred,  thercb}^  making  it  not  for  an  antecedent  debt  and 
not  a  recoverable  preference?  It  is  inconceivable  to  me,  and  I  think  it 
would  be  to  any  bankruptcy  lawyer,  that  the  Supreme  Court  would 
uphold  such  a  statute.  Yet  there  is  no  difference  in  theory  between 
such  a  statute  and  Section  19108.  If  "state  law"  determines  when  a 
transfer  is  "deemed"  to  have  been  made,  then  a  state  could  destroy  the 
effectiveness  of  Section  60.  And  of  cour.se  Section  19108  would  apply  to 
no  independent  state  question — it  does  not  have  "particular  signifi- 
cance" in  bankruptcy;  it  has  significance  only  in  bankruptcy.  No  state 
law  question  turns  upon  whether  a  transfer  is  for  an  "antecedent 
debt"  or  not.  Therefore,  such  cases  as  Aquilino  and  Bess,  aside  from 
the  fact  that  they  deal  with  entirely  different  .subjects,  have  no  rele- 
vance here. 

Section  19111.     AVe  simply  disagree,  and  I  can  add  nothing  to  the 

discussion  in  our  report. 

Section  19204(2)  (b).  T  agree  Avith  the  recommendation  of  the 
State  Bar  Committee  and  the  California  Bankers  Committee  that  the 
words  "in  timl)cr  until  it  is  cut"  should  be  deleted.  See  Section 
19105(1)  (f)  above. 
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Section  19204(4)  (b).  The  California  Bankers  Committee,  but  not 
the  State  Bar  Committee,  still  wants  to  delete  this  subsection.  I  dis- 
agree for  the  reasons  stated  in  our  report. 

Section  19206(1).  The  basic  question  here,  it  seems  to  me,  is 
whether  or  not  you  approve  of  the  Sommerville  case.  After  having 
wounded  it,  though  perhaps  only  slightly,  in  the  Unruh  Act,  the  Cali- 
fornia Bankers  Committee  and  the  State  Bar  Committee  now  want  to 
give  it  the  coup  de  grace  in  the  Commercial  Code.  I  approve  of  the 
decision  for  the  reasons  stated  in  our  report.  It  might  be  preferable 
expressly  to  affirm  the  decision  by  changing  the  "Subject  to"  clause 
to  read:  "Except  with  respect  to  buyers  of  consumer  goods,  an  agree- 
ment, etc." 

Section  19301(1)  (b).  The  California  Bankers  Committee,  although 
not  the  State  Bar  Committee,  objects  to  the  recommendation  in  our 
report.  Their  objection  is  based  principally  upon  the  statements  that 
under  the  suggested  revision  the  holder  of  an  unperfected  security 
interest  would  be  subordinate  to  all  creditors  and  would  not  even  "be 
entitled  to  the  dignity  of  an  unsecured  creditor."  These  statements 
are  simply  not  true.  Like  any  other  creditor  if  he  levied  upon  the 
goods  first  he  would  gain  priority.  And,  furthermore,  he  would  be 
prior  without  any  further  action  to  all  creditors  existing  before  the 
security  interest  attached  and  to  all  creditors  who  became  such  after 
it  was  perfected  in  the  case  of  a  late  perfection.  Therefore,  their  ob- 
jection appears  to  be  based  upon  a  misreading  of  the  proposal. 

Section  19301(1)  (c)  and  (d).  I  agree  with  the  suggested  revision 
of  the  language  of  these  clauses  proposed  by  the  State  Bar  Committee 
and  the  California  Bankers  Committee. 

Section  19302(1).  "General  Intangibles."  I  agree  with  the  sug- 
gestion of  the  State  Bar  Committee,  contrary  to  that  of  the  California 
Bankers  Committee,  that  filing  should  generally  be  required  for  gen- 
eral intangibles,  but  that  there  should  be  added  a  provision  for  per- 
fection by  notification  in  the  case  of  insurance  policies  and  savings 
accounts. 

* 

Section  19302(1)  (g).  I  adhere  to  the  recommendation  in  our  re- 
port that  an  assignment  of  a  claim  against  the  United  States  should 
be  exempted  from  filing  only  if  there  has  been  compliance  with  the 
Assignment  of  Claims  Statute.  This  is  the  pre.-5ent  law  under  Section 
3027(b)  of  the  Civil  Code  (which  we  overlooked  in  our  original  re- 
port) which  only  exempts  an  assignment  made  "pursuant  to"  federal 
statute.  No  argument  is  presented  as  to  why  this  should  be  changed 
to  "governed  by"  as  suggested  by  the  State  Bar  Committee  and  the 
California  Bankers  Committee. 

Section  19306(4).  I  agree  that  the  word  "including"  should  be 
changed  to  "and  the". 

Section  19311.  I  agree  with  the  suggestion  to  revise  the  last  por- 
tion of  this  section  to  read :  ' '  but  a  provision  in  the  security  agreement 
making  the  transfer  constitute  a  default  is  valid. ' ' 


044  SENATE  FACT  FIXDING   COMMITTEE  ON   JUDICIARY 

Section  19312(1).  The  typographical  error  noted  by  the  State 
Bar  Committee  should  be  corrected. 

Section  19312.  (New  Subsection  (2)).  The  California  Bankers 
Committee  states  that  they  prefer  their  own  langnajre  to  ours.  Since 
they  do  not  say  why  or  in  what  respects,  it  is  not  possible  to  comment. 

Sections  19314  and  19315.  The  California  Bankers  Committee  ad- 
heres to  its  suggestion  that  the  securitj-  interest  of  a  conditional  seller 
terminate  when  an  article  is  incorporated  into  a  manufactured  product. 
I  cannot  add  to  what  was  said  in  our  report.  However,  I  believe,  al- 
though the  point  is  not  entirely  clear  in  my  own  mind,  that  I  M'ould 
favor  a  proposal  to  make  this  rule  applicable  to  the  security  interest  of 
anyone. 

Section  19401.  T  agree  witli  the  proposal  to  add  a  provision  for 
local  filing  with  respect  to  standing  timber.  I  also  agree  with  the  sug- 
gestion to  continue  the  perfection  of  a  security  interest  in  the  proceeds 
of  crops,  where  the  security  agreement  covers  proceeds,  after  removal 
of  the  crops  from  the  land  on  which  grown.  I  disagree  with  tlie  sugges- 
tion that  a  filing  as  to  goods  other  than  crops  should  not  continue  the 
perfection  of  the  security  interest  in  the  crops  after  removal.  The  State 
Bar  Committee  states  that  the  effect  of  their  proposal  "is  to  require 
possession  as  the  sole  means  of  perfecting  a  security  interest  in  crops 
after  they  have  been  severed  and  removed  from  the  land  on  which  thej^ 
were  grown."  I  do  not  believe  that  this  is  true.  They  overlook  the  fact 
that  recording  with  the  county  recorder  is  only  required  with  respect 
to  growing  crops.  There  is  nothing  in  their  proposal  to  prevent  the 
parties,  after  the  crops  have  been  removed,  from  executing  a  new 
security  agreement  and  filing  in  San  Francisco  with  respect  to  these 
goods  which  used  to  be  growing  crops,  and  thereby  create  a  valid  secu- 
rity interest.  Our  proposal  was  based  on  the  belief  that  if  it  could  be 
done  in  this  way  under  the  California  Bankers  Committee  proposal, 
why  not  permit  it  to  be  done  simply  by  a  refilijig.  In  order  to  accomplish 
the  effect  desired  by  the  State  Bar  Committee  it  would  be  necessary  to 
add  a  provision  that  a  security  interest  in  goods  which  used  to  he 
growing  crops  could  only  be  perfected  by  possession.  Tt  would  then  be 
necessary  to  determine  how  long  this  prohibition  would  continue.  Such 
a  provision,  in  my  opinion,  would  be  clearly  a  change  in  the  California 
law.  Contrary  to  the  statement  of  the  State  Bar  Committee,  there  is 
nothing  in  the  California  law  to  my  knowledge  which  prohibits  a  chattel 
mortgage  on  goods  simply  because  tlioy  used  io  he  growini;  crops.  Per- 
haps such  a  prohibition  would  be  desirable,  but  T  do  not  see  how  the 
absence  of  it  would  "materially  alter  exMsting  practices  in  the  com- 
mercial li<*e  of  California"  if  that  has  been  the  law  all  along.  Tt  of 
course  must  be  conceded  that  our  proposal  would  make  it  eaaicr  for  the 
parties  to  accomplish  the  result.  With  respect  to  the  phrase  "effective- 
ness of  filing"  objected  to  by  the  California  Bankers  Committee,  this 
was  not  invented  by  us  but  is  already  used  in  subs(M*tions  (2)  and  (3) 
of  Section  10401.  TToAvever.  T  would  not  object  to  the  sub.stitution  of 
language  referring  to  the  continuation  of  perfection. 

I  agree  that  we  were  in  error  in  stating  that  a  provision  relating  to 
change  in  use  of  the  collateral  was  unnecessary,  and  that  the  language 
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suggested  by  the   State  Bar  Committee  and  the   California  Bankers 
Committee  should  be  inserted  to  cover  this  point. 

Section  19504(3).  I  agree  with  the  suggested  revision  of  the  lan- 
guage relating  to  postponement  of  sale  in  this  section. 

Section  19505.  I  agree  with  the  suggested  shifting  of  the  position 
of  the  words  "after  default"  in  this  section. 

Section  19507.  I  simply  disagree  with  the  position  of  the  Cali- 
fornia Bankers  Committee  on  this  section  for  the  reasons  stated  in  our 
report. 

PROCEDURAL   AND   CLARIFYING   AMENDMENTS 

Section  19102(2).  I  agree  that  "inventory  lien"  should  be  sub- 
stituted for  "factor's  lien",  contrary  to  our  previous  recommendation. 

Section  19103(2).  I  agree  with  the  insertion  of  the  words  "or 
held  for  lease." 

Section  19105(j).  The  fact  that  the  proposed  definition  of  "new. 
value"  is  taken  from  the  Trust  Receipts  Act,  which  I  did  not  know, 
does  not  cure  my  objections  to  it;  rather,  it  makes  me  more  suspicious 
of  it. 

Section  19109(3).  I  can  see  the  argumelit  for  including  a  refer- 
ence to  honey,  and  I  suggest  that  it  be  done  by  inserting  the  word 
"honey"  after  the  words  "maple  syrup"  in  this  subsection.  It  is  not 
necessary  to  accomplish  this  purpose  to  insert  this  long-winded  and 
largely  tautalogical  definition  of  ' '  livestock. ' ' 

Section  19109(4).  I  agree  that  the  words  "if  he  has  so  furnished 
them ' '  should  be  changed  to  "  if  he  has  leased  or  so  furnished  them. ' ' 

Section  19110.     I  disagree. 

Section  19293(2)  (new).     I  disagree. 

Section  19208.  I  agree  that  the  "branch  office"  provision  in  the 
revision  of  the  California  Bankers  Committee  should  have  been  recom- 
mended for  adoption,  in  line  with  our  other  recommendations  on  this 
subject. 

Section  19504(1).     I  disagree. 

Harold  Marsh,  Jr. 

(b)  FURTHER  COMMENTS  OF  THE  STATE  BAR 
Part  I:  Substantive  Amendments 

SECTION    19102(1)-PAGE   9-3 

In  keeping  with  the  general  agreement  to  exclude  fixtures  from  gen- 
eral coverage  by  the  Code,  Professor  Marsh  has  recommended  a  new 
clause  (c).  In  his  proposed  language  we  feel  that  the  phrase  "third 
persons  dealing  with  the  real  property ' '  may  be  ambiguous  and  believe 
that  the  concluding  clause  of  Professor  Marsh's  proposal  would  be 
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clarified  if  it  read  as  follows,  thereby  somewhat  conforming  to  Sec- 
tion 9-104(j)  : 

"but  as  against  third  parties  having  or  ae(|uiring  an  interest  in 
or  a  lien  on  the  real  property,  the  rights  and  duties  of  the  parties 
to  the  secured  transaction  are  governed  by  the  law  of  this  State 
relating  to  real  property  and  fixtures." 

SECTION    19104(g)-PAGE   9-5 

Tliere  seems  to  be  general  agreement  to  cover  most  "general  intan- 
gibles" under  the  Code  and  the  principal  problem  is  to  determine 
the  method  or  methods  of  perfecting  a  security  interest  in  the  various 
types  of  general  intangibles. 

We  think  it  is  unfortunate  to  exclude  all  security  interests  in  insur- 
ance policies  from  coverage  by  the  Code,  as  is  done  by  the  Official 
Draft.  On  the  other  hand,  the  so-called  "policj^  loan"  made  by  an 
insurance  company  to  its  own  insured  is  really  not  a  conventional  com- 
mercial loan.  Tlierefore,  we  think  that  the  amendment  proposed  by 
the  California  Bankers  Committee  is  a  sound  modification  of  the  rule 
of  the  Official  Draft  and  will  avoid  unnecessary  opposition  from  life 
insurance  companies,  if  it  is  determined  to  extend  the  coverage  of  the 
Code  to  claims  under  insurance  policies  which  are  used  as  collateral 
for  commercial  loans. 

SECTION    19104(k)-PAGE   9-6 

The  rule  of  the  Official  Draft,  excluding  tort  claims  from  coverage 
by  the  Code,  may  be  sound.  AVe  feel  that  time  deposits  and  other  forms 
of  bank  accounts  may  be  used  as  collateral  in  commercial  transactions 
and  should  be  covered  in  general  bj^  the  Code  along  with  other  general 
intangibles,  provided  a  satisfactory  method  of  perfecting  the  security 
interest  is  adopted  which  does  not  involve  filing.  Therefore,  we  feel 
that  the  recommendation  of  the  California  Bankers  Committee  is  sound, 
at  least  to  the  extent  of  deleting  the  language  commencing  with  tlie 
words  "any  deposit." 

SECTION    19105(T)(f)-PAGE    9-9 

Under  Opinion  No.  2797  of  the  Comptroller  of  the  Currency,  na- 
tional banks  are  permitted  to  make  normal  loans  on  standing  timber 
which  is  to  be  cut  provided  the  standing  timber  is  treated  as  personal 
property  under  State  law;  otherwise  the  national  banks  in  making 
such  loans  would  be  restricted  to  a  maximum  of  40%  of  the  value  of 
the  marketable  timber  by  Section  24  of  the  Federal  Iveserve  Act  (12 
use  Sec.  371).  As  a  matter  of  actual  practice,  the  cutting  under  a 
timber  contract  is  done  by  the  i)urchaser. 

Even  though  it  might  be  concejitually  unsound  to  treat  standing 
timber  as  personal  property  from  tlie  standpoint  of  sound  legal  termi- 
nology, the  importance  of  this  financing  to  the  economy  of  California 
makes  it  necessary'  to  rise  above  principle  to  expediency. 

The  recent  amendments  to  Sees.  1220  and  3440  of  the  Civil  Code 
were  intended  to  give  legal  recognition  to  the  recording  of  timber  cut- 
ting contracts  although  they  dealt  with  personal  property,  and  to 
deal   with  the  piobicm  of  lack  of  change  of  possession. 
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Accordingly,  we  believe  that  the  amendment  proposed  by  the  Cali- 
fornia Bankers  Committee  will  harm  no  one  and  will  on  the  other  hand 
preserve  an  important  aspect  of  commercial  financing  which  exists 
today  in  California.  See  Palmer  v.  Wahler,  133  C.A.  2d  705;  285 
Pacific  2d  8  (1950). 

The  deletion  proposed  to  be  made  in  the  language  of  the  Official 
Draft  should  be  limited  to  the  words  ''(Section  19313)"  which  is  an 
appropriate  cross-reference  in  the  Official  Draft  but  not  under  the 
text  proposed  for  Calilornia.  However,  it  is  essential  that  the  word 
"goods"  shall  include  "fixtures"  because  the  Code  will  govern  as 
between  the  paities  to  a  secured  transaction  involving  fixtures  and  the 
proposed  exclusion  under  Section  19102(1)  (c)  relates  to  third  parties 
having  or  acquiring  an  interest  in  or  lien  on  the  real  property. 

SECTION    19108-PAGE   9-12 

We  believe  it  is  desirable  to  retain  Section  19108  in  the  California 
Draft  for  the  following  reasons : 

(a)  The  position  of  a  secured  party  should  be  as  strong  under  the 
Code  in  California  as  in  other  States  which  have  adopted  the  Official 
Draft  with  this  section. 

(b)  The  Supreme  Court  is  tending  toward  the  rule  that  State  rules 
creating  or  regulating  interests  in  property  are  entitled  to  greater 
weight  in  the  Federal  courts  than  had  beeij  previously  believed  (see 
for  example  the  recent  cases  involving  asserted  priority  of  Federal 
tax  liens)  and  several  Federal  cases  have  relied  upon  State  law  to 
sustain  the  validity  of  liens  on  after  acquired  property  in  bankruptcy: 
Pearson  v.  Bapstine,  203  F.  2d  313  (5th  Cir.  1953)  ;  Masoji  v.  Citizens 
Nat.  Trust  &  Savings  Bank,  71 'F.  2d  246  (9th  Cir.  1934). 

(c)  The  rule  of  the  Official  Draft  is  carefully  drafted  to  effect  a 
proper  limitation  on  the  scope  of  a  floating  lien  on  after  acquired 
property.  It  may  be  granted  that  no  well  advised  lender  will  rely 
upon  the  effectiveness  of  this  section  until  it  has  been  tested  in  the 
courts,  but  it  is  undesirable  that  California  should  be  the  only  State 
adopting  the  Uniform  Commercial  Code  in  which  such  a  test  case 
could  not  be  litigated. 

SECTION    191 11 -PAGE   9-14 

The  effect  of  Professor  Marsh's  proposal  is  that  loans  on  inventory 
are  subject  both  to  Chapter  6  and  to  Chapter  9  unless  the  security 
interest  qualifies  as  a  "purchase  money  security  interest." 

Article  9  was  drafted  for  the  purpose,  among  others,  of  regulating 
the  rights  of  the  parties  to  a  secured  transaction  and  the  rights  of  third 
parties.  It  seems  unsound  to  add  a  provision  that  one  group  of  secured 
transactions  is  also  subject  to  another  set  of  rules  for  determining  the 
rights  of  third  parties. 

It  is  theoretically  possible  for  loans  to  be  made  upon  the  security  of 
inventory  for  the  purpose  of  effecting  a  fraudulent  disappearance  of 
a  defaulting  merchant,  but  we  have  never  seen  any  statistical  evidence 
that  such  loans  are  common  or  are  not  adequately  dealt  with  by  statutes 
such  as  the  XTniform  Fraudulent  Conveyances  Act. 

On  the  other  hand,  the  great  majority  of  inventory  loans  are  legiti- 
mate commercial  transactions  which  add  liquidity  to  a  debtor's  finan- 
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eial  position  and  which  should  not  be  hampered  by  formal  require- 
ments of  10  days'  advance  notice,  etc.  In  other  words,  in  order  to  catch 
a  few  small  fish  the  net  should  not  be  so  fine. 

In  any  event,  if  the  Legislature  of  California  decides  to  give  special 
treatment  to  non-purchase  money  loans  secured  by  the  inventory  of  a 
retailer,  we  believe  it  would  be  better  to  include  such  special  treatment 
in  Article  9  rather  than  to  subject  such  loans  in  their  entirety  to  an- 
other set  of  rules  which  are  essentially  drafted  to  regulate  bulk  sales  of 
a  retailer's  inventory. 

SECTION    19204(2)(b)-PAGE    9-16 

"We  believe  that  the  amendment  proposed  by  the  California  Bankers 
Committee  is  necessary  for  the  reasons  stated  with  reference  to  Section 
19105(1) (f). 

SECTION    19206(1  )-PAGE   9-22 

In  drafting  the  Official  Draft,  the  words  ''any  statute  or  decision" 
were  included  for  the  purpose  of  recognizing,  in  a  Uniform  Act,  that 
some  States  might  establish  a  special  rule,  by  statute,  regulating  the 
waiver  of  defenses  hy  buyers  or  consumer  goods,  whereas  other  States 
might  establish  such  a  rule  by  decision. 

California  is  a  State  which  has  established  a  special  rule  by  statute 
and  the  words  "or  decision"  are  not  appropriate  to  the  California 
Draft. 

The  retention  of  such  language  in  the  California  Draft  creates  un- 
certainty whether  a  decision  inconsistent  with  the  statute  is  valid,  which 
is  an  unfortunate  result. 

For  these  reasons,  we  feel  that  the^  words  "or  decision"  should  be 
deleted. 

SECTION    19302(1){c)-PAGE   9-32 

The  California  Motor  Vehicle  Code  requires  a  vehicle  to  be  registered 
instead  of  licensed,  the  word  used  in  the  Official  Draft.  Also,  "filing" 
seems  an  inappropriate  word  to  use  in  that  context  inasmuch  as  the 
Motor  Vehicle  Department  does  not  maintain  a  system  of  filing  or 
recording  security  instruments  affecting  motor  vehicles. 

We  recognize  that  under  the  proposal  of  California  Bankers  Com- 
mittee, the  words  "for  a  fixture  under  Section  19313  or"  should  be 
deleted.  However,  for  conformity  with  California  procedures,  we  recom- 
mend that  the  last  half  of  clause  (c)  read  as  follows: 

"(c)  but  compliance  with  subsection  (4)  is  required  for  a  motor 
vehicle  required  to  be  registered ; ' ' 

SECTION    19302(1)(d)-PAGE   9-33 

The  same  change  should  be  made  here  as  is  recommended  for  Section 
19302(1) (c). 

SECTION    19302(1)-PAGE   9-35 

The  principle  not  to  protect  secret  liens  upon  general  intangibles  b}' 
any  broad  statute  should  be  recognized.  On  the  other  hand,  "general 
intangibles"  is  a  blanket  label  which  covers  many  different  species  of 
property. 
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Where  general  intangibles  of  any  type  are  security  for  a  commercial 
transaction,  it  might  well  be  recognized  that  different  methods  of  per- 
fecting the  security  interest  might  be  appropriate  even  though  the 
substantive  rules  of  the  Code  might  api)ly  to  such  collateral  in  the  same 
way  as  to  other  types. 

Basically,  it  is  suggested  that  perfection  of  security  interests  in  claims 
under  an  insurance  policy  (subject  to  the  exclusion  specified  under 
Section  19104(g))  or  any  bank  accounts  should  be  perfected  upon  the 
theory  of  the  present  Section  955.1  of  the  Civil  Code,  i.e.  by  notice  to 
the  obligor,  for  the  reason  that  this  affords  a  relatively  simple  and  cer- 
tain method  of  inquiry  to  develop  the  fact. 

Correspondingly,  filling  should  in  general  be  required  for  other  types 
of  general  intangibles,  reserving  flexibility  to  provide  either  for  notifica- 
tion or  for  some  third  method  if  and  when  attention  is  drawn  to  addi- 
tional sub-species  of  general  intangibles  which  should  better  be  given 
different  treatment  from  that  immediately  proposed. 

SECTION    19302(1)-PAGE   9-37 

The  California  Bankers  Committee  and  Professor  Marsh  both  agree 
that  a  claim  governed  by  the  Assignment  of  Claims  Act  should  be 
perfected  under  the  Code  upon  compliance  with  the  requirements  of 
the  Federal  statutes.  Their  reasons  are  (a)  that  this  is  the  present  law 
of  California  under  Section  3027(b)  of  the  C;vil  Code  adopted  in  1943 
and  (b)  that  it  is  beyond  the  power  of  California  to  require  any  addi- 
tional filing  to  perfect  the  assignment  as  a  result  of  the  sweeping  lan- 
guage of  the  1951  amendment  to  the  Assignment  of  Claims  Act  (65 
Stat.  41). 

One  of  the  writers  of  present  comments  believes  that  the  language 
of  the  Official  Draft  as  construed  in  the  second  unnumbered  paragraph 
of  paragraph  8  of  the  Official  Comments  (1958  Official  Text  with 
Comments,  page  645)  is  preferable.  As  to  the  policy  involved,  he  be- 
lieves that  secret  liens  upon  accounts  receivable  of  a  manufacturer- 
debtor  should  not  be  sanctified  merely  because  the  United  States  Gov- 
ernment is  the  account  debtor  and  he  feels  that  it  would  be  most 
unfortunate  to  create  a  legal  situation  in  which  the  California  rule 
would  differ  from  the  rule  contained  in  all  of  the  other  States  which 
have  the  Uniform  Commercial  Code.  So  far  as  the  1951  amendment  to 
the  Federal  statutes  is  concerned,  he  feels  that  the  words  ''valid 
assignment  for  all  purposes"  would  not  be  construed  to  validate  an 
assignment  as  against  a  claim  that  it  was  made  without  considera- 
tion or  was  induced  by  fraud  or  was  violative  of  a  fraudulent  con- 
veyances act  for  example,  and  he  sees  nothing  inconsistent  in  allow- 
ing a  State  by  legislation  to  say  the  following  in  effect:  Compliance 
with  the  Assignment  of  Claims  Act  allows  the  assignee  to  collect  the 
money  from  the  Federal  Government  and  prevents  the  Federal  Gov- 
ernment from  paying  the  money  to  the  assignor  and  in  addition  protects 
the  Federal  Government  as  the  result  of  such  payment  from  any  pos- 
sibility of  having  to  pay  twice;  but  it  does  not  prevent  third  parties 
from  asserting  a  priority  of  claim  to  the  proceeds  while  in  the  hands 
of  the  assignee  if  the  assignee  has  failed  to  comply  with  the  require- 
ments of  the  Uniform  Commercial  Code  which  are  necessary  in  order 
to  perfect  the  rights  of  the  assignee  against  such  third  parties. 
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'm. 

The  State  Bar  Committee  is  however  unanimous  that  if  a  new 
clause  (g)  is  to  be  added,  it  would  be  preferable  to  word  it  as  follows: 

"(g)   an  assignment  of  any  claim  against  the  United  States  gov- 
erned by  the  Assignment  of  Claims  "Acts. ' ' 

SECTION    19306(4)-PAGE   9-40 

It  is  recommended  that  in  the  proposed  amendment  of  clause  (a), 
the  words  "and  the"  be  substituted  in  place  of  the  word  "including" 
in  the  first  line  on  page  9-41  of  Professor  Marsh's  comments.  The 
reason  is  that  a  distinction  is  intended  in  Section  1930(3  between  cash 
proceeds  and  non-cash  proceeds  and  bank  accounts  are  generally 
lumped  with  cash  proceeds;  however,  the  use  of  the  word  "including" 
would  seem  to  indicate  that  bank  accounts  are  really  non-cash  pro- 
ceeds, which  would  be  confusing. 

SECTION    19311-PAGE   9-44 

The  State  Bar  Committee  and  the  California  Bankers  Committee 
both  propose  to  delete  this  section  and  Professor  Mars-h  has  recom- 
mended that  the  section  should  be  retained. 

As  a  compiomise,  it  is  proposed  to  change  the  last  seven  words  to 
read: 

"but  a  provision  in  the  security  agreement  making  the  transfer 
constitute  a  default  is  valid." 

This  will  at  least  clarify  something  which  is  obscure  under  the  Offi- 
cial Draft,  namely,  that  a  debtor  whose  rights  in  collateral  are  trans- 
feried  in  \iolation  of  an  express  provision  in  the  security  agreement 
is  in  default  under  the  agreement  with  whatever  consequences  may 
follow  Irom  such  a  default.  This  was  the  intention  of  the  draft.smen 
of  the  Official  Dralt,  but  fears  have  been  expressed  by  many  good 
lawyers  to  the  effect  that  the  language  c£  the  Official  Draft  makes 
such  a  contractual  provision  invalid  for  the  purpose  of  determining  a 
default  as  well  as  for  the  purpose  of  preventing  the  transfer  of  the 
debtor's  rights. 

SEC1ION    19312(1)-PAGE   9-46 

There  is  a  typographical  error  in  the  Preliminary  Draft  which  may 
not  have  been  noticed.   The  language  to  be  deleted  should  read: 

"Section  19313  on  securiiy  interests  in  fixtures  as  against  interests 
in  real  estate." 

SECTION    19401-PAGE    9  59 

Tn  line  with  the  prior  rccommeiulation  to  treat  standing  timber  as 
personal  piopcly  (see  Section  ]91U.3(]  )  (.1)  and  Section  J!  _'04  (2;  (b) ), 
it  is  proper  to  provide  for  local  filing  wiiii  respect  to  security  interests 
in  standing  timbei.  Therefore,  it  is  proposed  that  clause  (a)  as  drafted 
by  Professor  Mar;h  be  revised  to  read  as  follows: 

"  (a)  When  the  collateral  is  crops  or  timber  to  be  cut.  in  the  office 
of  the  county  recorder  of  each  county  in  which  the  land  or  any 
part  thereof  on  which  the  timber  is  standing  or  on  which  the  crops 
are  growing  or  to  be  grown  is  located;  and" 
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We  further  recommend  that  subsection  (3)  as  drafted  by  Professor 
Marsh  be  changed  to  read  substantially  as  the  first  sentence  of  a  cor- 
responding provision  proposed  by  the  California  Bankers  Committee, 
namely : 

''  (3)  A  security  interest  in  crops  growing  or  to  be  grown,  which 
is  perfected  by  filing  with  the  county  recorder,  ceases  to  be  a  per- 
fected security  interest  as  to  crops  which  have  been  severed  and 
removed  from  the  premises  of  the  grower;  but  if  the  financing 
statement  covers  proceeds,  the  security  interest  remains  perfected 
in  any  proceeds  resulting  from  a  sale  or  other  disposition  of  the 
crops." 

The  effect  of  this  proposal  is  to  require  possession  as  the  sole  means 
of  perfecting  a  security  interest  in  crops  after  they  have  been  severed 
and  removed  from  the  land  on  which  they  were  grown.  This  is  the 
present  law  of  California  and  a  change  in  the  law,  whereby  crops 
which  have  entered  into  the  stream  of  commerce  could  not  be  safely 
purchased  by  a  commission  merchant  or  processor  without  searching 
the  records  at  San  Francisco,  would  materially  alter  existing  prac- 
tices in  the  commercial  life  of  California  in  a  manner  which  is  unnec- 
essary for  the  safety  of  lenders  as  a  matter  of  long  years  of  actual 
experience.  This  is  the  reason  for  omitting  the  second  sentence  orig- 
inally proposed  by  the  California  Bankers  Committee  and  for  deleting 
the  first  sentence  as  drafted  by  Professor  Marsh.  It  is  also  a  reason  for 
deleting  the  second  sentence  as  proposed  by  Professor  Marsh ;  for  such 
deletion  there  is  the  additional  reason  that  a  requirement  to  file  a  new 
financing  statement  after  severance  and  before  removal  of  the  crops 
from  the  premises  is  impractical  because  the  lender  would  be  unlikely 
to  know  the  exact  time.  However,  Professor  Marsh's  language  in  the 
first  sentence  should  be  expanded  to  make  it  clear  that  a  financing 
statement  which  claims  proceeds  remains  effective  as  to  the  proceeds 
in  spite  of  removal  and  sale  of  the  crops;  and  it  does  not  appear  that 
there  is  any  reason  to  limit  the  priority  concerning  proceeds  of  the 
goods  to  sale  before  removal  as  specified  in  the  original  proposal  of  the 
California  Bankers  Committee. 

In  the  next  to  the  last  sentence  on  Page  9-60,  Professor  Marsh  states 
that  it  is  no  longer  necessary  to  provide  that  a  change  in  use  of  the 
collateral  does  not  affect  the  perfection  of  a  security  interest  in  it 
since  the  nature  of  the  use  does  not  determine  the  place  of  filing.  This 
is  correct,  but  the  nature  of  the  use  may  determine  whether  any  filing  is 
necessary  for  perfection.  Consequently,  we  believe  that  it  would  be 
proper  to  include  in  Part  3  the  following  language  proposed  by  the 
California  Bankers  Committee : 

''If  a  security  interest  in  goods  is  perfected  in  accordance  with 
this  Article,  such  security  interest  does  not  become  unperfected 
by  reason  of  a  subsequent  change  in  the  use  to  which  the  goods 
is  put. 

"For  the  purpose  of  this  part,  if  goods  of  a  kind  ordinarily 
bought  for  use  primarily  for  personal,  family  or  household  pur- 
poses are  sold  at  retail  subject  to  a  purchase  money  security 
interest,  and  the  security  agreement  recites  that  they  are  sold  for 
personal,  family  or  household  use,  it  shall  be  conclusively  presumed 
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that  they  are  consumer  goods  so  long  as  the  purchase  money  se- 
curity interest  exists." 

It  is  immaterial  whether  this  language  is  included  in  Section  19303 
as  proposed  by  the  California  Bankers  Committee  or  in  some  other 
section  of  Part  3. 

SECTION    19504(3)-PAGE   9-67 

In  the  redraft  of  Section  19504(3)  as  prepared  by  Professor  Marsh, 
we  suggest  that  the  third  sentence  from  the  end  of  his  text,  on  page 
9-68,  be  changed  to  read : 

"Any  public  sale  may  be  postponed  from  time  to  time,  but  not 
for  more  than  30  days  in  the  aggregate,  by  public  announcement 
at  the  specified  place  of  sale  and  at  the  time  specified  in  the  orig- 
inal notice  or  in  the  most  recent  postponement." 

SECTION    19505-PAGE   9-70 

We  propose  a  change  in  the  position  of  the  phrase  "after  default" 
in  the  first  sentence  of  the  section  as  redrafted  by  Professor  Marsh  so 
that  it  will  read : 

"After  default,  a  secured  party  in  possession  may  propose  to 
retain  the  collateral  in  satisfaction  of  the  obligation." 

This  change  will  avoid  the  possible  interpretation  of  Professor 
Marsh's  language  as  requiring  that  the  secured  party  must  take  pos- 
session after  default. 


Part  Ih  Clarifying  and  Procedural  Amendments 

GENERAL   INTRODUCTION 

With  regard  to  procedural  amendments,  mostly  relating  to  Part  4, 
we  are  familiar  with  the  proposals  and  comments  to  be  made  by  the 
California  Bankers  Committee  and  we  are  informed  that  they  have 
been  made  as  a  result  of  long  experience  with  the  requirements  and 
procedures  of  various  State  ot^ees.  We  believe  that  they  are  desirable 
changes  from  the  Official  Draft,  in  the  light  of  established  California 
procedures.  We  believe  that  such  variations  as  they  may  create  from 
the  procedures  specified  in  the  Official  Draft  will  not  be  harmful  to 
uniformity  since  the  natural  procedure  of  any  California  or  out-of- 
state  secured  party  will  be  to  refer  to  the  text  of  the  California  statute 
whenever  procedural  steps  are  involved.  Tlie  important  aspect  of  uni- 
formity is  the  provision  for  central  filing  which  would  not  be  affected 
by  the  recommeiulatioiis  of  the  California  Bankers  Committee  and 
without  setting  them  forth  in  this  memorandum,  we  believe  that  they 
are  desirable. 

With  regard  to  clarifying  amendments,  it  is  recognized  that  there 
may  be  at  least  two  philosophies.  The  first  philosophy  is  that  sug- 
gested by  Professor  Marsh,  i.e.  that  clarifying  amendments  should  not 
be  made  unh'ss  they  are  absolutely  essential.  Tiie  other  is  that  clarify- 
ing amendments  should  not  be  made  if  they  remove  ambiguities  or 
ob.scurities,  if  they  do  not  change  the  s\ibstance  and  if  it  may  reasonably 
be  concluded  that  the  sponsors  would  have  adopted  such  clarifying 
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amendments  if  they  had  been  proposed  before  the  deadline  set  by  the 
sponsors  for  freezing  the  text  of  the  Official  Draft. 

We  believe  that  the  second  approach  is  the  more  desirable. 

SECTION    19102(2)-PAGE   9-76 

"Trust  Deed"  has  a  conventional  meaning  in  California  which 
basically  involves  real  estate  security.  The  term  "chattel  trust"  is 
unknown,  but  a  deed  of  trust  of  personal  property  might  well  become 
a  conventional  instrument  in  California  after  the  Code  is  adopted. 
Therefore,  we  believe  it  would  be  helpful  to  substitute  "deed  of  trust 
of  personal  property"  in  place  of  "chattel  trust".  "Factor's  lien" 
is  a  term  that  is  given  a  special  meaning  in  California  which  is  not 
the  same  as  the  present  statutory  term  "inventory  lien".  We  think  it 
is  highly  desirable  to  substitute  "inventory  lien"  in  place  of  "factor's 
lien"  in  dealing  with  California  law. 

SECTION    19103(2)-PAGE   9-76 

We  believe  that  it  is  necessary  to  insert  the  words  "or  held  for 
lease"  or  else  the  contract  with  the  language  of  Section  19109(4) 
defining  inventory  will  create  difficulties  particularly  if  that  subsection 
is  amended  as  we  propose  below.  This  type  of  change  had  to  be  made 
in  the  Uniform  Trust  Receipts  Act  by  amendment  and  we  believe  it 
should  be  made  in  the  present  text  prior  to  enactment. 

SECTION    19105(i)    (NEW)-PAGE   9-7S 

The  definition  of  "New  Value"  proposed  by  the  California  Bankers 
Committee  is  taken  from  the  Uniform  Trust  Receipts  Act.  It  is  an 
important  term  and  should  be  defined.  The  definition  proposed  does 
not  purport  to  be  an  all  inclusive  one,  but  would  serve  as  a  guide  and 
we  recommend  its  adoption. 

SECTION    19109(3)-PAGE   9-79 

As  maple  syrup  may  be  an  important  agricultural  product  in  some 
jurisdictions,  so  is  honey  in  California.  Only  by  a  tortured  construction 
could  bees  and  their  product  be  considered  to  be  within  the  Code 
definition  of  "farm  products".  Yet  they  should  be  so  classified  and  it 
is  only  reasonable  to  meet  this  local  situation  by  expanding  the  defini- 
tion as  proposed. 

SECTION    19109(4)-PAGE   9-80 

We  feel  that  the  treatment  of  leasing  and  furnishing  should  be  par- 
allel throughout  and  that  the  change  of  "if  he  has  so  furnished"  to  "if 
he  has  leased  or  so  furnished  them"  is  a  desirable  correction  of  an  in- 
advertant  error  in  the  Official  Draft.  Further,  we  feel  it  is  clear  that 
there  is  danger  of  a  holding  that  the  difference  in  language  was  de- 
liberate. 

SECTION    19110-PAGE   9-80 

We  feel  that  the  amplification  of  the  Official  Draft,  as  proposed  by 
the  California  Bankers  Committee,  can  do  no  harm  and  will  answer 
the  objection  that  the  language  of  the  Official  Draft  is  so  vague  as  to 
be  meaningless. 
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SECTION    19203-PAGE   9-81 

We  believe  that  the  language  as  proposed  by  the  California  Bankers 
Committee  has  a  basis  in  fears  which  are  not  -wholly  unreasonable  and 
involves  no  pos.'-ible  change  in  substance  if  the  language  of  the  Official 
Draft  is  construed  to  have  the  meaning  ^vhich  it  is  claimed  it  obviously 
has.  The  existence  of  a  'security  agreement"  is  an  essential  element 
of  a  perfected  security  interest  and  we  think  there  is  an  advantage  in 
removing  the  doubts  which  have  been  expressed. 

SECTION    19208-PAGE   9-82 

We  believe  that  the  "branch  office"  provision  proposed  by  the  Cali- 
fornia Bankers  Committee  and  set  forth  as  subsection  (2)  on  page  0-83 
of  Professor  Marsh's  comments  is  an  essential  addition  to  Section 
19208  to  give  effect  to  California  practice.  Section  19208  in  the  Official 
Draft  was  net  drawn  with  branch  banking  in  mind  and  since  Cali- 
fornia is  perhap*^  the  most  important  branch  banking  State,  this  type 
of  provision  is  necessary  and  is  consistent  with  chanues  made  in  Article 
4  at  the  suggestion  of  the  California  Bankers  Committee. 

SECTION    19504(1)-PAGE   9-100 

Wc  believe  that  the  language  recommended  by  the  California 
Bankers  Committee,  i.e.  insertion  of  the  words  '"repairing,  completion 
of  manufacture"  in  two  places  is  desirable  and  will  remove  the  objec- 
tion that  such  proet^dures  are  not  necessarily  a  part  of  "preparing  for 
sale".  At  worst,  the  proposed  amendment  is  unnecessary  and  it  may 
be  desirable. 


CHAPTER  XI 

THE  UNIFORM  COMMERCIAL  CODE  AS  INTRODUCED  IN  THE 
1961  SESSION  OF  THE  CALIFORNIA  LEGISLATURE 

(Senate  Bill  No.  1093) 

As  a  result  of  the  reports  detailed  herein  and  as  a  result  of  numerous 
conferences  between  the  affected  parties  with  regard  to  the  areas  of 
dispute,  it  was  ultimately  determined  that  substantial  revisions  were 
required  in  the  Code  as  represented  in  Senate  Preprint  Bill  to.  1. 
These  substantial  revisions  were  made  and  the  result  was  Senate  Bill 
1098  introduced  on  March  30,  1961.  Thereafter,  the  following  com- 
ments were  received  from  Professor  M?.rsh  with  respect  to  the  bill  as 
so  introduced : 

(a)  COMMENTS  RECEIVED  FROM  PROFESSOR  HAROLD  MARSH,  JR. 

New  York  University  School  of  Law 

Washington  Square,  New  Yr  ik  3,  N.Y. 

Ap;il  10,  1961 
Kenneth  G.  McGilvray,  Esq.  • 

McGiLVRAY,  McGilvray  &  Cameron 
Sacramento  Iff,  California 

Dear  Ken  :  I  have  reviewed  the  copy  of  S.B.  1093  which  was  sent  to  me  by 
Gescoe  Farley,  and  I  have  noted  certain  typographical  errors  and  other  provisions 
with  respect  to  which  certain  formal  changes  should  be  made,  which  I  am  setting 
out  below. 

Before  discussing  these  suggested  changes,  however,  there  is  one  substantive 
point  which  greatly  disturbs  me.  Tnat  is  that  the  Uniform  Act  for  the  Simplifi- 
cation of  Fiduciary  Security  Transfers  is  not  repealed  and  couliols  over  the  pro- 
visions of  Chapter  8  of  the  Code  (Section  18108,  p.  00,  aud  Section  110104,  p.  129). 
This  point  was  raised  at  the  meeting  of  the  Advisory  Committee  and.  while  I  do  not 
recall  whether  a  formal  vote  was  taken,  I  believe  that  the  Committee  was  over- 
whelmingly opposed  to  this  solution. 

To  me  it  is  utterly  irrational  to  enact  different  provisions  on  the  spme  .  ubject 
matter  as  an  existing  statute,  and  then  say  that  they  do  not  have  any  effect  but 
that  the  prior  act  still  governs.  Furthermore,  since  <he  Uniform  Act  does  not  apply 
to  foreign,  but  only  to  domestic,  corporations,  the  result  will  be  that  the  provisions 
of  the  Uniform  Act  will  govern  a  fiduciary  tran.sfer  of  stock  in  a  domestic  corpo- 
ration but  the  different  provisions  of  Chapter  8  will  govern  such  p  transfer  in  a 
foreign  corporation  if  effected  in  California.  This  seems  to  me  to  create  an  intoler- 
able situation. 

If  the  Advisory  Committee  believes  that  the  provisions  of  the  Uniform  Act  are 
preferable,  contrary  to  its  previous  determinations,  then  it  seems  to  me  that  Article 
4  of  Chapter  8  of  this  bill  should  be  deleted  and  the  Uniform  Act  plus  Sections 
2408-2-112  of  the  Corporations  Code  left  unrepealed.  I  strongly  urge  that  the  Ad- 
visory Committee  reconsider  this  matter  at  its  meeting  on  April  29,  and  adopt  a 
consistent  and  rational  solution  to  this  problem. 

The  following  corrections  and  changes  should,  it  seems  to  me,  be  made  in  S.B. 
1093: 

P.  4,  line  44:  delete  the  comma  after  "creditors"  and  insert  a  comma  after 
"generally". 

P.  30,  lines  13-1.5:  delete  this  clause  (b)  in  its  entirety.  The  provisions  re- 
garding injunction   against  honor  have  been  deleted  from   Section   15114,  and 

(  655  ) 
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therefore  this  clause  l)ecomcs  nuaninjcless.  This  will  require  deleting  the  "(a)" 
and  the  "or"  in  line  12  and  putting'  a  ])eriod  after  the  word  "inspection". 

P.  85,  line  32:  a  comma  should  be  inserted  after  the  figure  "8". 

P.  85,  line  36:  a  close  parathensis — ")" — should  be  i)laced  at  the  end  of  this 
line. 

P.  93,  line  5:  revise  this  line  to  read:  "curity  which  is  so  incomplete,  bears 
such  visible  evidence  of  forgery  or  alteration,  or  is  otherwise  so  irregular  as 
to"'.  This  is  to  conform  this  language  exactly  with  that  of  Section  13304(1)  (a) 
on  p.  52. 

P.  97,  line  32  :  insert  "or  levied  upon''  after  the  word  "attached".  This  pro- 
vision deals  with  both  attachment  and  levy  of  execution. 

P.  90,  lines  47-49 :  delete  the  words  "is  charged  with  notice  of  an  adverse 
claim  from  a  controlling  instrument  which  it  has  elected  to  require  under  sub- 
division (4)  of  Section  18402".  Sul)division  (4)  of  Section  18402  has  been 
deleted. 

P.  101,  line  42:  delete  the  period  at  the  end  of  the  line  and  substitute:  "; 
and  also". 

P.  102,  lines  13-15:  it  is  suggested  that  the  language  here  be  reversed  so 
that  it  reads  :  "inventory  consisting  of  durable  goods  having  a  unit  retail  value 
of  at  least  one  thousand  dollars  (.S^l.OOO)  or  motor  vehicles,  house  trailers, 
trailers,  semitrailers  or  aircraft."  The  language  in  the  bill  was  copied  from 
Section  .3014.5  of  the  Civil  Code.  However,  the  legislative  history  there  shows 
clearly  that  llie  Jjil.OOO  limitation  was  not  intended  to  apply  to  the  enumerated 
items  since  they  were  all  added  prior  to  the  addition  of  the  final  $1,000  clause. 
AVitliout  any  similar  legislative  history  here,  the  provision  is  completely  am- 
biguous as  to  whether  the  $1,000  limitation  applies  to  all  of  the  items  or  only 
to  the  "other  durable  goods". 

P.  103,  lines  4."-4(i :  delete  the  words:  "Except  to  the  extent  that  provision 
is  made  for  fixtures  in  Section  19313,".  Section  19313  has  been  deleted. 

P.  104,  line  .".5  :  delete  the  words  :  "by  a  purchaser  thereof".  This  change  is 
neces.sary  to  make  this  provision  consistent  with  Section  12107(2),  p.  12, 
lines  1-8. 

P.  104,  line  .30:  change  the  word  "of"  to  "for".  This  necessary  to  conform 
to  the  terminology  in  Chapter  2  and  to  use  the  defined  term  "contract  for  sale" 
in  Section  1210C,  which  is  incorporated  by  reference  into  Chapter  9  (p.  105, 
line  22 ) . 

P.   105,  line  10:   d"lete   this  entire  line.   Section   10.301(3)    has  been   deleted. 

P.  105,  lines  30-.37 :  delete  the  words  "and  the  inventory  of  a  retail  mer- 
chant" and  insert  "and"  before  the  word  "instruments".  This  clause  was  sug- 
gested by  me  in  connection  with  a  proposal  to  exclude  the  inventory  of  a  retail 
tnerchant  from  the  definition  of  "goods".  However,  in  view  of  the  alternative 
solution  adopted  in  Section  10102(4)  (p.  102,  lines  9-15),  this  clause  is  unnec- 
essary and  will  only  cause  confusion. 

P.  100.  line  4:  insert  before  "(1)"  the  words  "Goods  are".  These  words  were 
inadvertantly  deleted  in  the  deletion  of  the  heading  of  this  section,  and  there- 
fore these  -sentences  have  no  subject  nor  verb. 

P.  106,  line  42:  delete  the  period  at  the  end  of  this  line. 

P.  Ill,  line  25:  insert  at  the  end  of  this  line:  "or  any  statutes  amendatory 
thereof  or  in  sul)stitution  therefor." 

P.  112,  following  line  3:  insert  a  new  subdivision  (5)  to  read  as  follows: 
"(3)  A  security  interest  in  crops  growing  or  to  be  grown,  which  is  perfected 
by  filing  with  the  county  recorder  (Section  19401  ( 1  )  (c)  ) ,  ceases  to  be  a 
perfected  security  interest  as  to  crops  which  have  been  severed  and  removed 
from  the  premises  of  the  grower;  but  if  the  financing  statement  covers  pro- 
ceeds, the  .security  interest  remains  perfected  in  any  proceeds  resulting  from 
a  sale  or  other  disposition  of  the  crops." 

Also,  insert  n  new  subdivision  (4)  to  read  as  follows:  "(4)  If  a  security 
interest  in  goods  is  perfected  in  accordance  with  this  Chapter,  such  security 
interest  does  not  i)ecome  unj'erfected  by  reason  of  a  subsequent  ciiange  in  the 
use  to  whicii  the  goods  are  init.  For  the  purpose  of  this  Chapter,  if  goods  of  a 
kind  ordinarily  bougiit  for  use  primarily  for  personal,  family  or  household  pur- 
poses are  sold  at  retail  subject  to  a  i)urcliase  money  security  interest,  and  the 
security  agree'iienl  recites  that  they  are  sold  for  personal,  family  or  household 
use,  it  shall  he  conclusively  presumed  tiiat  they  are  consumer  goods  so  long  as 
the  purchase  money  security  interest  exists." 
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These  additions  were  approved  by  the  Advisory  Committee  and  I  assumed 
that  they  would  be  placed  in  Sections  19401  and  19402  by  the  persons  drafting 
those  sections.  They  apparently  assumed  that  they  would  be  placed  elsewhere, 
and  thus  the  additions  were  inadvertantly   omitted. 

P.  119,  line  4  :  change  "timber  is  standing"  to  "standing  timber"  for  aesthetic 
reasons. 

P.  121,  line  31 :  change  "subsection"  to  "subdivision"  to  conform  to  the  termi- 
nology of  the  bill. 

Pp.  122-123  :  there  are  blanks  on  these  pages  which  must  be  filled  in  before 
enactment. 

P.  123,  lines  36  and  40  :  change  "filing  officer"  to  "Seci-etary  of  State"  on 
each  of  these  lines.  The  county  recorder  will  return  the  original  and  there  is  no 
"file  number"  in  his  case.  Also,  he  has  no  way  of  knowing  whether  there  is  a 
"presently  effective"  financing  statement  recorded,  without  making  a  title  search 
which  presumably  he  is  not  going  to  be  willing  to  do  and  would  not  want  to 
certify  in  any  event. 

P.  124,  lines  2-3:  change  "subparagraph  (c)  of  paragraph  (1)"  to  "sub- 
division   (l)(c)"  to  conform  to  terminology  of  the  bill. 

P.  124,  lines  41-42 :  delete  "and  Section  19505"  and  change  "deal"  to  "deals". 
The  reference  to  Section  19r)05  was  to  subdivision  (1)  of  that  section  which  has 
now  been  deleted.  The  following  clause  (c)  of  this  subdivision  refers  to  the 
other  aspect  of  Section  19505  which  has  been  retained. 

P.  129,  lines  14-42  :  I  strongly  recommend  that  both  Sections  955  and  955.1 
of  the  Civil  Code  be  repealed  rather  than  amended.  With  the  addition  of  clause- 
(e)  on  p.  Ill,  lines  11-18,  I  cannot  imagine  what  these  sections  are  now 
supposed  to  apply  to,  and  their  retention  "subject  to"  the  Commercial  Code 
can  only  cause  confusion.  In  any  event,  if  retained,  they  should  be  reworded  to 
make  sense  and  to  indicate  what  they  are  supposed  to  apply  to.  See  lines  15-16, 
p.  129  :  "the  transfer  of  a  contract  of  a  security  interest". 

P.  143,  line  28  :  insert  the  words  "or  personal"  in  strike-out  type  following 
the  word  "real".  The  printer  has  deleted  what  is  supposed  to  be  deleted  by  the 
amendment. 

I  also  notice  that  subdivision    (3)    of  Section  12326,  p.  23,  lines  12-29,  was 

retained,  and  that  the  exception  to  Sections  19314  and  19315  regarding  purchase 

money  security  interests,  pp.  116-117,  was  not  added.  I  assume  that  these  actions 

were  the  result  of  discussions  held  after  the  meeting  of  the  Advisory  Committee. 

Sincerely  yours, 

Haroli)  Marsh,  Jr. 


Thereafter,  Senate  Bill  1093  was  amended  and  the  amendments  so 
adopted  are  reflected  in  strikeout  type  for  the  deletions,  and  italics  for 
the  additions. 


(b)  SENATE  BILL  NO.   1093  AS  AMENDED  MAY  4,   1961 

AMENDED  IN  SENATE  MAY  4,  1961 

SENATE  BILL  No.  1093 


Introduced  by  Senators  Farr,  Regan,  Rattigan,  Cobey,  and  Grunsky 
(Coauthor:  Assemblyman  Z'berg) 


March  30,  1961 


REFERRED  TO  COMMITTEE  ON  JUDICIARY 


An  act  to  add  Division  5  (comnxcncing  with  Section  11101)  to 
the  Civil  Code,  to  he  known  as  the  Uniform  Commercial 
Code,  relating  to  certain  commercial  transactions  in  or  re- 
garding personal  property  and  contracts  and  other  docu- 
ments concerning  them,  including  sales,  commercial  paper, 
hank  deposits  and  collections,  letters  of  credit,  investment 
securities,  and  secured  transactions,  including  certain  sales 
of  accounts,  chattel  paper,  and  contract  rights;  providing 
for  puhlic  notice  to  third  parties  in  'crtain  circumstances; 
regulating  piocedure.  evidence  and  damages  ??i  certain  court 
actions  involving  such  transactions,  contracts  or  documents; 
to  make  uniform  the  law  with  respect  thereto;  amending 
various  sections  of  the  Civil  Code,  Code  of  Civil  Procedure, 
Corporations  Code,  Financial  Code  and  Vehicle  Code,  to 
make  them  consistent  therewith;  and  repealing  legislation 
inconsistent  therewith. 

The  people  of  the  State  of  Cclifornia  do  enact  as  follows: 

1  Section  1.     Division  5   (commencing  with  Section  11101) 

2  is  added  to  tlie  Civil  Code,  to  read: 
3 

4       DIVISION  5.     THE  UNIFORM  COMMERCIAL  CODE 

5 

6  Chapter  1.     General  Provisions 

7 

8  Artic'e  1.     Slio't  Title,  Constinction,  Application  and 

9  Subject  Mitter  of  the  Division 
10 

11  11101.     This  division  shall  he  known  and  may  be  cited  as 

12  Unifoim  Commerei?!  Code. 

13  11102.     (](   This  divi.-ion  .'^liall  be  liberally  construed  and 

14  ajipliod  10  proiiioie  its  underlying  purposes  and  policies. 
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1  (2)  Underlying  purposes  and  policies  of  this  division  are 

2  (a)   To  simplify,  clarify  and  modernize  the  law  governing 

3  commercial  transactions; 

4  (b)   To  permit  the  continued  expansion  of  commercial  prac- 

5  tices  through  custom,  usage  and  agreement  of  the  parties ; 

6  (c)   To  make  uniform  the  law  among  the  various  jurisdic- 

7  tions. 

8  (3)   The  effect  of  provisions  of  this  division  may  be  varied 

9  by  agreement,  except  as  otherwise  provided  in  this  division 

10  and  except  that  the  obligations  of  good  faith,  diligence,  reason- 

11  ableness  and  care  prescribed  by  this  division  may  not  be  dis- 

12  claimed  by  agreement  but  the  parties  may  by  agreement  deter- 

13  mine  the  standards  by  which  the  performance  of  such  obliga- 

14  tions  is  to  be  measured  if  such  standards  are  not  manifestly 

15  unreasonajle. 

16  (4)   The  presence  in  certain  provisions  of  this  division  of 

17  the  words  "unless  otherwise  agreed"  or  words  of  similar  im- 

18  port  does  not  imply  that  the  effect  of  other  provisions  may  not 

19  be  varied  by  agreement  under  subdivision  (3). 

20  (5)   In  this  division  unless  the  context  otherwise  requires 

21  (a)   Words  in  the  singular  number  include  the  plural,  and 

22  in  the  plural  include  the  singular ; 

23  (b)   Words  of  the  masculine  gender  include  the  feminine 

24  and  the  neuter,  and  when  the  sense  so  indicates  words  of  the 

25  neuter  gender  may  refer  to  any  gender. 

26  11103.     Unless  displaced  by  the  particular  provisions  of  this 

27  division,  the  principles  of  law  and  equity,  including  the  law 

28  merchant  and  the  law  relative  to  capacity  to  contract,  prin- 

29  cipal   and  agent,  estoppel,  fraud,   misrepresentation,   duress, 
80  coercion,  mistake,  bankruptcy,  or  other  validating  or  invali- 

31  dating  cause  shall  supplement  its  provisions. 

32  11104.     This  division  being  a  general  act  intended  as  a  uni- 

33  fied  coverage  of  its  subject  matter,  no  part  of  it  shall  be  deemed 

34  to  be  impliedly  repealed  by  subsequent  legislation  if  such  con- 

35  struction  can  reasonably  be  avoided. 

36  11105.     (1)   Except  as  provided  hereafter  in  this  section, 

37  when  a  transaction  bears  a  reasonable  relation  to  this  State 

38  and  also  to  another  state  or  nation  the  parties  may  agree  that 

39  the  law  either  of  this  State  or  of  such  other  state  or  nation 

40  shall  govern  their  rights  and  duties.  Failing  such  agreement 

41  this  division  applies  to  transactions  bearing  an  appropriate 

42  relation  to  this  State. 

43  (2)   Where  one  of  the  following  provisions  of  this  division 

44  specifies  the  applicable  law,  that  provision  governs  and  a  con- 

45  trary  agreement  is  effective  only  to  the  extent  permitted  by 

46  the  law  (including  the  conflict  of  laws  rules)  so  specified: 

47  Rights  of  creditors  against  sold  goods.  Section  12402. 

48  Applicability  of  the  chapter  on  bank  deposits  and  collec- 

49  tions.  Section  14102. 

50  Applicability  of  the  chapter  on  investment  securities.  Sec- 

51  tion  18106. 

(659  ) 


—  3  —  S.B.  1093 

1  Policy  and  scope  of  the  chapter  on  secured  transactions. 

2  Sections  19102  and  19103. 

3  11106.     (1)   The  remedies  provided  by  this  division  shall  be 

4  liberally  administered  to  the  end  that  the  agrgrieved  party  may 

5  be  put  in  as  good  a  position  as  if  the  other  party  had  fully 

6  performed    but    neither    consequential    or    special    nor    penal 

7  damages  may  be  had  except  as  specifically  provided  in  this 

8  division  or  by  other  rule  of  law. 

9  (2)   Any  right  or  obligation  declared   by  this  division   is 

10  enforceable  by  action  unless  the  provision  declaring  it  specifies 

11  a  different  and  limited  effect. 

12  11107.     Any  claim  or  right  arising  out  of  an  alleged  breach 

13  can  be  discharged  in  whole  or  in  part  without  consideration  by 

14  a  written  waiver  or  renunciation  signed  and  delivered  by  the 

15  aggrieved  party. 

16  11108.     If  any  provision  or  clause  of  this  division  or  appli- 

17  cation  thereof  to  any  person  or  circumstances  is  held  invalid, 

18  such  invalidity  shall  not  affect  other  provisions  or  applications 

19  of  the  division  which  can  be  given  effect  without  the  invalid 

20  provision  or  application,  and  to  this  end  the  provisions  of  this 

21  division  are  declared  to  be  severable. 
22 

23  Article  2.     General  Definitions  and  Principles 

24  of  Interpretation 
25 

26  11201.     Subject  to  additional  definitions  contained   in  the 

27  subsequent  chapters  of  this  division  which  are  applicable  to 

28  specific  chapters  or  articles  thereof,  and  unless  the  context 

29  otherwise  requires,  in  this  division : 

30  (1)   "Action"  in  the  sense  of  a  judicial  proceeding  includes 

31  recoupment,  counterclaim,  setoff,  suit  in  equity  and  any  other 

32  proceedings  in  which  rights  are  determined. 

33  (2)   "Aggrieved  party"  means  a  party  entitled  to  resort  to 

34  a  remedy. 

35  (3)   "Agreement"  means  the  bargain  of  the  parties  in  fact 

36  as  found  in  their  language  or  by  implication  from  other  cir- 

37  cumstances  including  course  of  dealing  or  usage  of  trade  or 

38  course  of  performance  as  provided  in  this  division   (Sections 

39  11205   and   12208).   Whether  an   agreement   has   legal   conse- 

40  quences  is  determined  by  the  provisions  of  this  division,  if 

41  applif-able;  otherwise  by  the  law  of  contracts  (Section  11103). 

42  (Compare  "contract. ") 

43  (4)   "Bank"  means  any  person  engaged  in  the  business  of 

44  banking. 

45  (5)   "Bearer"  means  the  person  in  possession  of  an  instru- 

46  ment,  document  of  title,  or  security  payable  to  bearer  or  in- 

47  dorsed  in  blank. 

48  (7)   "Branch"  includes  a  separately  incorporated  foreign 

49  branch  of  a  bank. 

50  (8)   "Burden  of  establishing"  a  fact  moans  the  burden  of 

51  persuading  the  triers  of  fact  that  the  existence  of  the  fact  is 

52  more  probable  than  its  nonexistence. 
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1  (9)   "Buj^er  in  ordinary  course  of  business"  means  a  person 

2  who  in  good  faith  and  without  knowledge  that  the  sale  to  him 

3  is  in  violation  of  the  ownership  rights  or  security  interest  of  a 

4  third  party  in  the  goods  buys  in  ordinary  course  from  a  per- 

5  son  in  the  business  of  selling  goods  of  that  kind  but  does  not 

6  include  a  pawnbroker.  "Buying"  may  be  for  cash  or  by  ex- 

7  change  of  other  property  or  on  secured  or  unsecured  credit  and 

8  includes  receiving  goods  or  documents  of  title  under  a  pre- 

9  existing  contract  for  sale  but  does  not  include  a  transfer  in 

10  bulk  or  as  security  for  or  in  total  or  partial  satisfaction  of  a 

11  money  debt. 

12  (10)   "Conspicuous."     A  term  or  clause  is  conspicuous  when 

13  it  is  so  written  that  a  reasonable  person  against  whom  it  is  to 

14  operate  ought  to  have  noticed  it.  A  printed  heading  in  capitals 

15  (as:  NoNNEGOTTABLE  BiLL  OF  LADING )  is  conspicuous.  Language 

16  in  the  body  of  a  form  is  "conspicuous"  if  it  is  in  larger  or 

17  other  contrasting  type  or  color.  But  in  a  telegram  any  stated 

18  term  is  "conspicuous."  Whether  a  term  or  clause  is  "conspicu- 

19  ous"  or  not  is  for  decision  by  the  court. 

20  (11)   "Contract"  means  the  total  legal  obligation  which  re- 

21  suits  from  the  parties'  agreement  as  affected  by  this  division 

22  and   any   other   applicable   rules   of  law,    (Compare   "agree- 

23  ment.") 

24  (12)   "Creditor"  includes  a  general  creditor,  a  secured  cred- 

25  itor,  a  lien  creditor  and  any  representative  of  creditors,  includ- 

26  ing  an  assignee  for  the  benefit  of  creditors  -  generally  ,  a  trustee 

27  in  bankruptcy,  a  receiver  in  equity  and  an  executor  or  admin- 

28  istrator  of  an  insolvent  debtor's  or  assignor's  estate. 

29  (13)   "Defendant"  includes  a  person  in  the  position  of  de- 

30  fendant  in  a  cross-action  or  counterclaim. 

31  (14)   "Delivery"  with  respect  to  instruments,  documents  of 

32  title,  chattel  paper  or  securities  means  voluntary  transfer  of 

33  possession. 

34  (15)   "Document  of  title"  includes  bill  of  lading,  dock  war- 

35  rant,  dock  receipt  or  warehouse  receipt ,  order  for  the  deliv- 

36  ery  of  goods, ,  gin  ticket,  compress  receipt,  and  also  any  other 

37  document  which  in  the  regular  course  of  business  or  financing 

38  is  treated  as  adequately  evidencing  that  the  person  in  posses- 

39  sion  of  it  is  entitled  to  receive,  hold  and  dispose  of  the  docu- 

40  ment  and  the  goods  it  covers.  To  be  a  document  of  title  a 

41  document  must  purport  to  be  issued  by  a  bailee  or  purport  to 

42  he  a  delivery  order  accepted   hy  the   bailee  and  purport  to 

43  cover  goods  in  the  bailee's  possession  which  are  either  identi- 

44  fied  or  are  fungible  portions  of  an  identified  mass. 

45  (16)   "Fault"  means  wrongful  act,  omission  or  breach. 

46  (17)   "Fungible"  with  respect  to  goods  or  securities  means 

47  goods  or  securities  of  which  any  unit  is,  by  nature  or  usage  of 

48  trade,  the  equivalent  of  any  other  like  unit.  Goods  which  are 

49  not  fungible  shall  be  deemed  fungible  for  the  purposes  of  this 

50  division  to  the  extent  that  under  a  particular  agreement  or 

51  document  unlike  units  are  treated  as  equivalents. 

52  (18)   "Genuine"  means  free  of  forgery  or  counterfeiting. 
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1  (19)   "Good  faith"  means  honesty  in  fact  in  the  conduct  or 

2  transaction  concerned. 

3  (20)   "Holder"  means  a  person  who  is  in  possession  of  a  doc- 

4  nment  of  title  or  an  instrument  or  an  investment  security 

5  drawn,  issued  or  indorsed  to  him  or  to  his  order  or  to  bearer 

6  or  in  blank. 

7  (21)   To  "honor"  is  to  pay  or  to  accept  and  pay,  or  where  a 

8  credit  so  engages  to  purchase  or  discount  a  draft  complying 

9  with  the  terms  of  the  credit.    • 

10  (22)   " Insolvencj''  proceedings"  includes  any  assignment  for 

11  the  benefit  of  creditors  generally  or  other  proceedings  intended 

12  to  liquidate  or  rehabilitate  the  estate  of  the  person  involved. 

13  (23)   A  person  is  "insolvent"  who  either  has  ceased  to  pay 

14  his  debts  in  the  ordinary  course  of  business  or  cannot  pay  his 

15  debts  as  they  become  due  or  is  insolvent  within  the  meaning 

16  of  the  federal  bankruptcy  law. 

17  (24)   "Money"  means  a  medium  of  exchange  authorized  or 

18  adopted  by  a  domestic  or  foreign  government  as  a  part  of  its 

19  currency. 

20  (25)  A  person  has  "  notice  "  of  a  fact  when 

21  (a)  He  has  actual  knowledge  of  it ;  or 

22  (b)   He  has  received  a  notice  or  notification  of  it ;  or 

23  (e)   From  all  the  facts  and  circumstances  known  to  him 

24  at  the  time  in  question  he  has  reason  to  know  that  it  exists. 

25  A  person  "knows"  or  has  "knowledge"  of  a  fact  when  he  has 

26  actual  knowledge  of  it.  "Discover"  or  "learn"  or  a  word  or 

27  phrase  of  similar  import  refers  to  knowledge  rather  than  to 

28  reason  to  know.  The  time  and  circumstances  under  which  a 

29  notice  or  notification  may  cease  to  be  effective  are  not  deter- 

30  mined  by  this  division. 

31  (26)   A  person  "notifies"  or  "gives"  a  notice  or  notification 

32  to  another  by  taking  such  steps  as  may  be  reasonably  required 

33  to  inform  the  other  in  ordinary  course  whether  or  not  such 

34  other  actually  comes  to  know  of  it.  A  person  "receives"  a 

35  notice  or  notification  when 

36  (a)   It  comes  to  his  attention ;  or 

37  (b)   It  is  duly  delivered  at  the  place  of  business  through 

38  which  the  contract  was  made  or  at  any  other  place  held  out  by 

39  him  as  the  place  for  receipt  of  such  communications. 

40  (27)   Notice,  knowledge  or  a  notice  or  notification  received 

41  by  an   organization  is  effective  for  a  particular  transaction 

42  from  the  time  when  it  is  brought  to  the  attention  of  the  indi- 

43  vidual  conducting  tliat  transaction,  and  in  any  event  from  the 

44  time  Avhen  it  Avould  have  been  brought  to  his  attention  if  the 

45  organization  had  exercised  due  diligence.  If  notice,  knowledge 

46  or  a  notice  or  notification  is  brought  to  the  attention  of  a 

47  hrancli  or  office  of  a  financial  institution  other  than  the  branch 

48  "r  office  Avliere  the  individual   conducting  tlie  transaction   is 

49  located,  due  diligence  docs  not  require  l)ringing  it  to  the  alten- 

50  tion  of  the  iiu1i\idual  conducting  tlie  transai-tion   unless  the 

51  individual  recciviiitr  it  is  aware  of  the  transaction. 
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1  (28)   "Organization"  includes  a  corporation,  government  or 

2  governmental   subdivision   or   agency,   business   trust,    estate, 

3  trust,  partnership  or  association,  two  or  more  persons  having  a 

4  joint  or  common  interest,  or  any  other  legal  or  commercial 

5  entity. 

6  (29)   "Party,"  as  distinct  from  "third  party,"  means  a 

7  person  who  has  engaged  in  a  transaction  or  made  an  agreement 

8  within  this  division. 

9  (30)  "Person"  includes  an  individual  or  an  organization. 

10  (See  Section  11102.) 

11  (32)   "Purchase"  includes  taking  by  sale,  discount,  negotia- 

12  tion,  mortgage,  pledge,  lien,  issue  or  reissue,  gift  or  any  other 

13  voluntary  transaction  creating  an  interest  in  property. 

14  (33)  "Purchaser"  means  a  person  who  takes  by  purchase. 

15  (34)   "Remedy"  means  any  remedial  right  to  which  an  ag- 

16  grieved  party  is  entitled  with  or  without  resort  to  a  tribunal. 

17  (35)   "Representative"  includes  an  agent,  an  officer  of  a 

18  corporation  or  association,  and  a  trustee,  executor  or  adminis- 

19  trator  of  an  estate,  or  any  other  person  empowered  to  act  for 

20  another. 

21  (36)   "Rights"  includes  remedies. 

22  (37)  "Security   interest"   means   an   interest   in   personal 

23  property  or  fixtures  which  secures  payment  or  performance  of 

24  an  obligation.  The  retention  or  reservation  of  title  by  a  seller 

25  of  goods  notwithstanding  shipment  or  delivery  to  the  buyer 

26  (Section  12401)  is  limited  in  effect  to  a  reservation  of  a  "se- 

27  curity  interest."   The  term  also  includes  any  interest   of  a 

28  buyer  of  accounts,  chattel  paper,  or  contract  rights  which  is 

29  subject  to  Chapter  9.  The  special  property  interest  of  a  buyer 

30  of  goods  on  identification  of  such  goods  to  a  contract  for  sale 

31  under  Section  12101  is  not  a  "security  interest,"  but  a  buyer 

32  may  also  acquire  a  "security  interest"  by  complying  with 

33  Chapter  9.  Unless  a  lease  or  consignment  is  intended  as  secu- 

34  rity,  reservaticn  of  title  thereunder  is  not  a  "security  interest" 

35  but  a  consignment  is  in  any  event  subject  to  the  previsions  on 

36  consignment  sales  (Section  12326).  Whether  a  lease  is  intended 

37  as  security  is  to  be  determined  by  the  facts  of  each  case ;  how- 

38  ever,  (a)  the  inclusion  of  an  option  to  purchase  does  not  of 

39  itself  make  the  lease  one  intended  for  security,  and   (b)   an 

40  agreement  that  upon  compliance  with  the  terms  of  the  lease  the 

41  lessee  shall  become  or  has  the  option  to  become  the  owner  of 

42  the  property  for  no  additional  consideration  or  for  a  nominal 

43  consideration  does  make  the  lease  one  intended  for  security. 

44  (38)   "Send"   in   connection   with   any   writing   or   notice 

45  means  to  deposit  in  the  mail  or  deliver  for  transmission  by  any 

46  other  usual  means  of  communication  with  postage  or  cost  of 

47  transmission  provided  for  and  properly  addressed  and  in  the 

48  case  of  an  instrument  to  an  address  specified  thereon  or  other- 

49  wise  agreed,  or  if  there  be  none  to  any  address  reasonable 

50  under  the  circumstances.  The  receipt  of  any  writing  or  notice 

51  within  the  time  at  which  it  would  have  arrived  if  properly  sent 

52  has  the  effect  of  a  proper  sending. 
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1  (39)  "  Signed  "  includes  any  symbol  executed  or  adopted  by 

2  a  party  with  present  intention  to  authenticate  a  writing. 

3  (40)   "Surety"  includes  guarantor. 

4  (41)   "Telegram"  includes  a  message  transmitted  by  radio, 

5  teletype,  cable,  any  mechanical  method  of  transmission,  or  the 

6  like. 

7  (42)   "Term"  means  that  portion  of  an  agreement  which 

8  relates  to  a  particular  matter. 

9  (43)   "Unauthorized"  signature  or  indorsement  means  one 

10  made  without  actual,  implied  or  apparent  authority  and  in- 

11  eludes  a  forgery. 

12  (44)   "Value."     Except  as  otherwise  provided  with  respect 

13  to  negotiable  instruments  and  bank  collections  (Sections  13303, 

14  14208  and  14209)   a  person  gives  "value"  for  rights  if  he 

15  acquires  them 

16  (a)   In  return  for  a  binding  commitment  to  extend  credit  or 

17  for  the  extension  of  immediately  available  credit  whether  or 

18  not  drawn  upon  and  whether  or  not  a  chargeback  is  provided 

19  for  in  the  event  of  difficulties  in  collection ;  or 

20  (b)   As  security  for  or  in  total  or  partial  satisfaction  of  a 

21  pre-existing  claim;  or 

22  (c)   By  accepting  delivery  pursuant  to  a  pre-existing  con- 

23  tract  for  purchase;  or 

24  (d)   Generally,  in  return  for  any  consideration  sufficient  to 

25  support  a  .simple  contract. 

26  (-46)   "Written"  or  "writing"  includes  printing,  typewrit- 

27  ing  or  any  other  intentional  reduction  to  tangible  form. 

28  11202.     A  document  in  due  form  purporting  to  be  a  bill  of 

29  lading,  policy  or  certificate  of  insurance,  official  weigher's  or 

30  inspector's  certificate,  consular  invoice,  or  any  other  document 

31  authorized  or  required  by  the  contract  to  be  issued  by  a  third 

32  party  shall  be  prima  facie  evidence  of  its  own  authenticity  and 

33  genuineness  and  of  the  facts  stated  in  the  document  b}'  the 

34  third  party. 

35  11203.     Every  contract  or  duty  within  this  division  imposes 

36  an  obligation  of  good  faith  in  its  performance  or  enforcement. 

37  11204.     (1)   "Whenever  this  division  requires  any  action  to 

38  be  taken  within  a  reasonable  time,  any  time  which  is  not  mani- 

39  fostly  unreasonable  may  be  fixed  by  agreement. 

40  (2)   What  is  a  reasonable  time  for  taking  any  action  depends 

41  on  the  nature,  purpose  and  circumstances  of  such  action. 

42  (3)   An  action  is  taken  "seasonably"  when  it  is  taken  at  or 

43  within  the  time  agreed  or  if  no  time  is  agreed  at  or  within  a 

44  reasonable  time. 

45  11205.     (1)   A  course  of  dealing  is  a  sequence  of  previous 

46  conduct  between  the  parties  to  a  particular  transaction  which 

47  is  fairly  to  be  regarded  as  establishing  a  common  basis  of 

48  undfM-standing   for   interpreting   their   expressions   and   other 

49  conduct. 

50  (2)   A  usage  of  trade  is  any  practice  or  method  of  dealing 

51  having  such  regularity  of  observance  in  a  place,  vocation  or 

52  trade  as  to  justify  an  expectation  that  it  will  be  observed  with 

(664) 


S.B.  1093 


1  respect  to  the  transaction  in  question.  The  existence  and  scope 

2  of  snch  a  usage  are  to  be  proved  as  facts.  If  it  is  established 

3  that  such  a  usage  is  embodied  in  a  written  trade  code  or  similar 

4  writing  the  interpretation  of  the  writing  is  for  the  court. 

5  (3)  A  course  of  dealing  between  parties  and  any  usage  of 

6  trade  in  the  vocation  or  trade  in  which  they  are  engaged  or  of 

7  which  they  are  or  should  be  aware  give  particular  meaning  to 

8  and  supplement  or  qualify  terms  of  an  agreement. 

9  (4)   The  express  terms  of  an  agreement  and  an  applicable 

10  course  of  dealing  or  usage  of  trade  shall  be  construed  wherever 

11  reasonable  as  consistent  with  each  other;  but  when  such  con- 

12  struction  is  unreasonable  express  terms  control  both  course  of 

13  dealing  and  usage  of  trade  and  course  of  dealing  controls  usage 

14  of  trade. 

15  (5)   An  applicable  usage  of  trade  in  the  place  where  any 

16  part  of  performance  is  to  occur  shall  be  used  in  interpreting 

17  the  agreement  as  to  that  part  of  the  performance. 

18  11206.     (1)   Except  in  the  cases  described  in  subdivision 

19  (2)  of  this  section  a  contract  for  the  sale  of  personal  property 

20  is  not  enforceable  by  way  of  action  or  defense  beyond  five 

21  thousand  dollars  ($5,000)  in  amount  or  value  of  remedy  unless 

22  there  is  some  writing  which  indicates  that  a  contract  for  sale 

23  has  been  made  between  the  parties  at  a  defined  or  stated  price, 

24  reasonably  identifies  the  subject  matter,  and  is  signed  by  the 

25  party  against  whom  enforcement  is  sought  or  by  his  authorized 

26  agent. 

27  (2)   Subdivision  (1)  of  this  section  does  not  apply  to  con- 

28  tracts  for  the  sale  of  goods  (Section  12201)  nor  of  securities 

29  (Section  18319)  nor  to  security  agreements  (Section  19203). 

30  11207.     A  party  who  with  explicit  reservation  of  rights  per- 

31  forms  or  promises  performance  or  assents  to  performance  in  a 

32  manner  demanded   or  offered  by  the   other  party  does  not 

33  thereby  prejudice  the  rights  reserved.  Such  words  as  "without 

34  prejudice,"  "under  protest"  or  the  like  are  sufficient. 

35  11208.     A  term  providing  that  one  party  or  his  successor  in 

36  interest  may  accelerate  payment  or  performance  or  require 

37  collateral  or  additional  collateral  "at  will"  or  "when  he  deems 

38  himself  insecure"  or  in  words  of  similar  import  shall  be  con- 

39  strued  to  mean  that  he  shall  have  pow^r  to  do  so  only  if  he 

40  in  good  faith  believes  that  the  prospect  of  payment  or  per- 

41  formance  is  impaired.  The  burden  of  establishing  lack  of  good 

42  faith  is  on  the  party  against  whom  the  power  has  been  exer- 

43  cised. 

44  Chapter  2.     Sales 
45 

46  Article  1.     Short  Title,  General  Construction  and 

47  Subject  Matter 
48 

49  12101.     This  chapter  shall  be  known  and  may  be  cited  as 

50  Uniform  Commercial  Code — Sales. 
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1  12102.     Unless  the  context  otherwise  requires,  this  chapter 

2  applies  to  transactions  in  goods;  it  does  not  apply  to  any  trans- 

3  action  which  although  in  the  form  of  an  unconditional  con- 

4  tract  to  sell  or  present  sale  is  intended  to  operate  only  as  a 

5  security  transaction  nor  does  this  chapter  impair  or  repeal 

6  any  statute  regulating  sales  to  consumers,  farmers  or  other 

7  specified  classes  of  buyers. 

8  12103.     (1)   In  this  chapter  unless  the  context  otherwise  re- 

9  quires 

10  (a)   "Buyer"  means  a  person  who  buys  or  contracts  to  buy 

11  goods. 

12  (b)   "Good  faith"  in  the  case  of  a  merchant  means  honesty 

13  in  fact  and  the  observance  of  reasonable  commercial  standards 

14  of  fair  dealing  in  the  trade. 

15  (c)   "Receipt"  of  goods  means  taking  physical  possession 

16  of  them. 

17  (d)   "Seller"  means  a  person  who  sells  or  contracts  to  sell 

18  goods. 

19  (2)   Other  definitions  applying  to  this  chapter  or  to  specified 

20  articles  thereof,  and  the  sections  in  which  they  appear  are : 

21  "Acceptance."  Section  12606. 

22  "Banker's  credit."  Section  12325. 

23  ' '  Between  merchants. ' '  Section  12104. 

24  ' '  Cancellation. ' '  Section  12106 (4) . 

25  "Commercial  unit."  Section  12105. 

26  ' '  Confirmed  credit. ' '  Section  12325. 

27  "Conforming  to  contract."  Section  12106. 

28  "Contract  for  sale."  Section  12106. 

29  "Cover."  Section  12712. 

30  ' '  Entrusting. ' '  Section  12403. 

31  "Financing  agency."  Section  12104. 

32  "Future  goods."  Section  12105. 

33  "Goods."  Section  12105. 

34  "Identification."  Section  12501. 

35  ' '  Installment  contract. ' '  Section  12612. 

36  ' '  Letter  of  Credit. ' '  Section  12325. 

37  "Lot."  Section  12105. 

38  * '  Merchant. ' '  Section  12104. 

39  "Overseas."  Section  12323. 

40  "Person  in  position  of  seller."  Section  12707. 

41  ' '  Present  sale. ' '  Section  12106. 

42  "Sale."  Section  12106. 

43  "Sale  on  approval."  Section  12326. 

44  ' '  Sale  or  return. ' '  Section  12326. 

45  "Termination."  Section  12106. 

46  (3)   The  following  definitions  in  other  chapters  apply  to  this 

47  chapter: 

48  "Check."  Section  13104. 

49  "Consumer  goods."  Section  19109. 

50  "Dishonor."  Section  13507. 

51  "Draft."  Section  13104. 
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1  (4)   In    addition    Chapter    1    contains    general    definitions 

2  and  principles  of  construction  and  interpretation  applicable 

3  throughout  this  chapter. 

4  12104.     (1)   "Merchant"    means    a    person   who    deals    in 

5  goods  of  the  kind  or  otherwise  by  his  occupation  holds  him- 

6  self  out  as  having  knowledge  or  skill  peculiar  to  the  prac- 

7  tices  or  goods  involved  in  the  transaction  or  to  whom  such 

8  knowledge  or  skill  may  be  attributed  by  his  employment  of  an 

9  agent  or  broker  or  other  intermediary  who  by  his  occupation 

10  holds  himself  out  as  having  such  knowledge  or  skill. 

11  (2)   '' Financing  agency  "  means  a  bank,  finance  company  or 

12  other  person  who  in  the  ordinary  course  of  business  makes 

13  advances  against  goods  or  documents  of  title  or  who  by  ar- 

14  rangement  with  either  the  seller  or  the  buyer  intervenes  in 

15  ordinary  course  to  make  or  collect  payment  due  or  claimed 

16  under  the  contract  for  sale,  as  by  purchasing  or  paying  the 

17  seller's   draft  or  making  advances  against  it  or  by  merely 

18  taking  it  for  collection  whether  or  not  documents  of  title  ac- 

19  company  the  draft.  "Financing  agency"  includes  also  a  bank 

20  or  other  person  who  similarly  intervenes  between  persons  who 

21  are  in  the  position  of  seller  and  buyer  in  respect  to  the  goods 

22  (Section  12707). 

23  (3)   "Between  merchants"  means  in  any  transaction  with 

24  respect  to  which  both  parties  are  chargeable  with  the  knowl- 

25  edge  or  skill  of  merchants. 

26  12105.     (1)   "Goods"  means  all  things  (including  specially 

27  manufactured  goods)  which  are  movable  at  the  time  of  identifi- 

28  cation  to  the  contract  for  sale  other  than  the  money  in  which 

29  the  price  is  to  be  paid,  investment  securities  (Chapter  8)  and 

30  things  in  action.  "Goods"  also  includes  the  unborn  young  of 

31  animals  and  growing  crops  and  other  identified  things  attached 

32  to  realty  as  described  in  the  section  on  goods  to  be  severed 

33  from  realty  (Section  12107). 

34  (2)   Goods  must  be  both  existing  and  identified  before  any 

35  interest  in  them  can  pass.  Goods  which  are  not  both  existing 

36  and  identified  are  "future"  goods.  A  purported  present  sale 

37  of  future  goods  or  of  any  interest  therein  operates  as  a  con- 

38  tract  to  sell. 

39  (3)   There  may  be  a  sale  of  a  part  interest  in  existing  iden- 

40  tified  goods. 

41  (4)   An  undivided  share  in  an  identified  bulk  of  fungible 

42  goods  is  sufficiently  identified  to  be  sold  although  the  quantity 

43  of  the  bulk  is  not  determined.  Any  agreed  proportion  of  such 

44  a  bulk  or  any  quantity  thereof  agreed  upon  by  number,  weight 

45  or  other  measure  may  to  the  extent  of  the  seller's  interest  in 

46  the  bulk  be  sold  to  the  buyer  who  then  becomes  an  owner  in 

47  common. 

48  (5)   "Lot"  means  a  parcel  or  a  single  article  which  is  the 

49  subject  matter  of  a  separate  sale  or  delivery,  whether  or  not  it 

50  is  sufficient  to  perform  the  contract. 

51  (6)   "Commercial  unit"  means  such  a  unit  of  goods  as  by 

52  commercial  usage  is  a  single  whole  for  purposes  of  sale  and 
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1  division  of  which  materially  impairs  its  character  or  value  on 

2  the  market  or  in  use.  A  commercial  unit  may  be  a  single  article 

3  (as  a  machine)  or  a  set  of  articles  (as  a  suite  of  furniture  or  an 

4  assortment  of  sizes)  or  a  quantity  (as  a  bale,  gross,  or  carload) 

5  or  any  other  unit  treated  in  use  or  in  the  relevant  market  as 

6  a  single  whole. 

7  12106.     (1)   In  this  chapter  unless  the   context  otherwise 

8  requires  ''contract"  and  "agreement"  are  limited  to  those 

9  relating  to  the  present  or  future  sale  of  goods.  "Contract  for 

10  sale"  includes  both  a  present  sale  of  goods  and  a  contract  to 

11  sell  goods  at  a  future  time.  A  "sale"  consists  in  the  passing 

12  of  title  from  the  seller  to  the  buyer  for  a  price  (Section  12401). 

13  A  "present  sale"  means  a  sale  which  is  accomplished  by  the 

14  making  of  the  contract. 

15  (2)   Goods  or  conduct  including  any  part  of  a  performance 

16  are  "conforming"  or  conform  to  the  contract  when  they  are 

17  in  accordance  with  the  obligations  under  the  contract. 

18  (3)   "Termination"  occurs  when  either  party  pursuant  to  a 

19  power  created  by  agreement  or  law  puts  an  end  to  the  contract 

20  otherwise  than  for  its  breach.  On  "termination"  all  obligations 

21  which  are  still  executory  on  both  sides  are  discharged  but  any 

22  right  based  on  prior  breach  or  performance  survives. 

23  (4)   "Cancellation"  occurs  when  either  party  puts  an  end 

24  to  the  contract  for  breach  by  the  other  and  its  effect  is  the 

25  same  as  that  of  "termination"  except  that  the  cancelling  party 

26  also  retains  any  remedy  for  breach  of  the  whole  contract  or 

27  any  unperformed  balance. 

28  12107.     (1)  A  contract  for  the  sale  of  minerals  or  the  like 

29  or  a  structure  or  its  materials  to  be  removed  from  realty  is  a 

30  contract  for  the  sale  of  goods  within  this  chapter  if  they  are 

31  to  be  severed  by  the  seller  but  until  severance  a  purported 

32  present  sale  thereof  which  is  not  effective  as  a  transfer  of  an 

33  interest  in  land  is  effective  only  as  a  contract  to  sell. 

34  (2)   A  contract  for  the  sale  apart  from  the  land  of  growing 

35  crops  or  other  thiiigs  attached  to  realty  and  capable  of  sever- 

36  ance  without  material  harm  thereto  but  not  described  in  sub- 

37  division  (1)  or  of  timber  to  be  cut  is  a  contract  for  the  sale 

38  of  goods  within  this  chapter  whether  the  subject  matter  is  to 

39  be  severed  by  the  buyer  or  by  the  seller  even  though  it  forms 

40  part  of  the  realtj'  at  the  time  of  contracting,  and  the  parties 

41  can  by  identification  effect  a  present  sale  before  severance. 

42  (3)   The  provisions  of  this  section  are  subject  to  any  third 

43  party  rights  provided  by  the  law  relating  to  realty  records,  and 

44  the  contract  for  sale  may  be  executed  and  recorded  as  a  docu- 

45  ment  transferring  an  interest  in  land  and  shall  then  constitute 

46  notice  to  third  parties  of  the  buyer's  rights  under  the  contract 

47  for  sale. 
48 

49  Article  2.     Form,  Formation  and  Readjustment  of  Contract 
50 

51  12201.     (1)   Except  as  otherwise  provided  in  this  section  a 

52  contract  for  the  sale  of  goods  for  the  price  of  $500  or  more 
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1  is  not  enforceable  by  way  of  action  or  defense  unless  there 

2  is  some  writing  sufficient  to  indicate  that  a  contract  for  sale 

3  has  been  made  between  the  parties  and  signed  by  the  party 

4  against  whom  enforcement  is  sought  or  by  his  authorized  agent 

5  or  broker.  A  writing  is  not  insufficient  because  it  omits  or 

6  incorrectly  states  a  term  agreed  upon  but  the  contract  is  not 

7  enforceable    under   this   paragraph   beyond   the    quantity   of 

8  goods  shown  in  such  writing. 

9  (2)  Between  merchants  if  within  a  reasonable  time  a  writing 

10  in  confirmation  of  the  contract  and  sufficient  against  the  sender 

11  is  received  and  the  party  receiving  it  has  reason  to  know  its 

12  contents,  it  satisfies  the  requirements  of  subdivision  (1)  against 

13  such  party  unless  written  notice  of  objection  to  its  contents  is 

14  given  within  10  days  after  it  is  received. 

15  (3)   A  contract  which  does  not  satisfy  the  requirements  of 

16  subdivision    (1)    but  which  is  valid  in  other  respects  is  en- 

17  forceable 

18  (a)   If  the  goods  are  to  be  specially  manufactured  for  the 

19  buyer  and  are  not  suitable  for  sale  to  others  in  the  ordinary 

20  course  of  the  seller's  business  and  the  seller,  before  notice  of 

21  repudiation  is  received  and  under  circumstances  which  reason- 

22  ably  indicate  that  the  goods  are  for  the  buyer,  has  made  either 

23  a  substantial  beginning  of  their  manufacture  or  commitments 

24  for  their  procurement;  or  • 

25  (b)   With  respect  to  goods  for  which  payment  has  been  made 

26  and  accepted  or  which  have  been  received  and  accepted  (Sec. 

27  12606). 

28  12202.     Terms  with  respect  to  which  the  confirmatory  memo- 

29  randa  of  the  parties  agree  or  which  are  otherwise  set  forth  in 

30  a  writing  intended  by  the  parties  as  a  final  expression  of  their 

31  agreement  with  respect  to  such  terms  as  are  included  therein 

32  may  not  be  contradicted  by  evidence  of  any  prior  agreement 

33  or  of  a  contemporaneous  oral  agreement  but  may  be  explained 

34  or  supplemented 

35  (a)   By  course  of  dealing  or  usage  of  trade  (Section  11205) 

36  or  by  course  of  performance  (Section  12208)  ;  and 

37  (b)  By  evidence  of  consistent  additional  terms  unless  the 

38  court  finds  the  writing  to  have  been  intended  also  as  a  complete 

39  and  exclusive  statement  of  the  terms  of  the  agreement. 

40  12203.     The  affixing  of  a  seal  to  a  writing  evidencing  a  con- 
^1  tract  for  sale  or  an  offer  to  buy  or  sell  goods  does  not  consti- 

42  tute  the  writing  a  sealed  instrument  and  the  law  with  respect 

43  to  sealed  instruments  does  not  apply  to  such  a  contract  or  offer. 

44  12204.     (1)   A  contract  for  sale  of  goods  may  be  made  in 

45  any  manner  sufficient  to  show  agreement,  including  conduct 

46  by  both  parties  which  recognizes  the  existence  of  such  a  con- 

47  tract. 

48  (2)   An  agreement  sufficient  to  constitute  a  contract  for  sale 

49  may  be  found  even  though  the  moment  of  its  making  is  unde- 

50  termined. 
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1  (3)   Even  though  one  or  more  terms  are  left  open  a  contract 

2  for  sale  does  not  fail  for  indefiniteness  if  the  parties  have  in- 

3  tended  to  make  a  contract  and  there  is  a  reasonably  certain 

4  basis  for  giving  an  appropriate  remedy. 

5  12205.     An  offer  by  a  merchant  to  buy  or  sell  goods  in  a 

6  signed  writing  which  by  its  terms  gives  assurance  that  it  will 

7  be  held  open  is  not  revocable,  for  lack  of  consideration,  during 

8  the  time  stated  or  if  no  time  is  stated  for  a  reasonable  time, 

9  but  in  no  event  may  such  period  of  irrevocability  exceed  three 

10  months;  but  any  such  term  of  assurance  on  a  form  supplied 

1 1  b}'  the  offeree  must  be  separately  signed  by  the  offeror. 

12  12206.     (1)   Unless  otherwise  unambiguously  indicated  by 

13  the  language  or  circumstances 

14  (a)   An  offer  to  make  a  contract  shall  be  construed  as  invit- 

15  ing  acceptance  in  any  manner  and  by  any  medium  reasonable 

16  in  the  circumstances; 

17  (b)   An  order  or  other  offer  to  buy  goods  for  prompt  or 

18  current  shipment  shall  be  construed  as  inviting  acceptance 

19  either  by  a  prompt  promise  to  ship  or  by  the  prompt  or  cur- 

20  rent  shipment  of  conforming  or  nonconforming  goods,  but  such 

21  a  shipment  of  nonconforming  goods  does  not  constitute  an  ac- 

22  ceptanee  if  the  seller  seasonably  notifies  the  buyer  that  the 

23  shipment  is  offered  only  as  an  accommodation  to  the  buyer. 

24  (2)   Where  the  beginning  of  a  requested  performance  is  a 

25  reasonable  mode  of  acceptance  an  offeror  who  is  not  notified 

26  of  acceptance  within  a  reasonable  time  may  treat  the  offer  as 

27  having  lapsed  before  acceptance. 

28  12207.     (1)   A  definite  and  seasonable  expression  of  accept- 

29  ance  or  a  written  confirmation  which  is  sent  within  a  reason- 

30  able  time  operates  as  an  acceptance  even  though  it  states  terms 

31  additional  to  or  different  from  those  offered  or  agreed  upon, 

32  unless  acceptance  is  expressly  made  conditional  on  assent  to 

33  the  additional  or  different  terms. 

34  (2)   The  additional  terms  are  to  be  construed  as  proposals 

35  for  addition  to  the  contract.  Between  merchants  such  terms 
3(3  become  part  of  the  contract  unless: 

37  (a)   The  offer  expressly  limits  acceptance  to  the  terms  of  the 

38  offer ; 

39  (b)   They  materially  alter  it;  or 

40  (c)  Notification  of  objection  to  them  has  already  been  given 

41  or  is  given  within  a  reasonable  time  after  notice  of  them  is 

42  received. 

43  (3)   Conduct  by  both  parties  which  recognizes  the  existence 

44  of  a   contract   is  sufficient   to   establish    a   contract   for   sale 

45  although  the  writings  of  the  parties  do  not  otherwise  establish 

46  a  contract.  In  such  ca.se  the  terms  of  tlie  particular  contract 

47  consist  of  those  terms  on  wliicli   tlie  writings  of  the  parties 

48  agree,   together  with   any  supplementary  terms   incorporated 

49  under  any  otlier  provisions  of  this  division. 

50  12208.     (1)   Where  the  contract  for  sale  involves  repeated 

51  occasions  for  performance  by  either  party  with  knowledge  of 

52  the  nature  of  the  performance  and  opportunity  for  objection 
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1  to  it  by  the  other,  any  course  of  performance  accepted  or 

2  acquiesced  in  without  objection  shall  be  relevant  to  determine 

3  the  meaning  of  the  agreement. 

4  (2)   The  express  terms  of  the  agreement  and  any  such  course 

5  of  performance,  as  well  as  any  course  of  dealing  and  usage  of 

6  trade,   shall  be   construed  whenever   reasonable   as   consistent 

7  with  each  other ;  but  when  such  construction  is  unreasonable, 

8  express  terms  shall  control  course  of  performance  and  course 

9  of  performance  shall  control  both  course  of  dealing  and  usage 

10  of  trade  (Section  11205). 

11  (3)   Subject  to  the  provisions  of  the  next  section  on  modifi- 

12  cation  and  waiver,  such  course  of  performance  shall  be  relevant 

13  to  show  a  waiver  or  modification  of  any  term  inconsistent  with 

14  such  course  of  performance. 

15  12209.     (1)  A  written  contract  within  this   chapter  may 

16  only  be  modified  by  a  written  agreement  or  by  an  oral  agree- 

17  ment  fully  executed  by  both  parties.  An  agreement  modifying 

18  a  contract  within  this  chapter  needs  no  consideration  to  be 

19  binding. 

20  (2)   Although  an  attempt  at  modification  or  rescission  does 

21  not  satisfy  the  requirements  of  subdivision  (1),  it  can  operate 

22  as  a  waiver. 

23  (3)   A  party  who  has  made  a  waiver  affecting  an  executory 

24  portion  of  the  contract  may  retract  the  waiver  by  reasonable 

25  notification  received  by  the  other  party  that  strict  performance 

26  will  be  required  of  any  term  waived,  unless  the  retraction 

27  would  be  unjust  in  view  of  a  material  change  of  position  in 

28  reliance  on  the  waiver. 

29  12210.     (1)   A   party  may   perform   his    duty   through    a 

30  delegate  unless  otherwise  agreed  or  unless  the  other  party  has 

31  a  substantial  interest  in  having  his  original  promisor  perform 

32  or  control  the  acts  required  by  the  contract.  No  delegation 

33  of  performance  relieves  the  party  delegating  of  any  duty  to 

34  perform  or  any  liability  for  breach. 

35  (2)   Unless  otherwise  agreed  all  rights  of  either  seller  or 

36  buyer  can  be  assigned  except  where  the  assignment  would  ma- 

37  terially  change  the  duty  of  the  other  party,  or  increase  mate- 

38  rially  the  burden  or  risk  imposed  on  him  by  his  contract,  or 

39  impair  materially  his  chance  of  obtaining  return  performance. 

40  A  right  to  damages  for  breach  of  the  whole  contract  or  a  right 

41  arising  out  of  the  assignor's  due  performance  of  his  entire  ob- 

42  ligation  can  be  assigned  despite  agreement  otherwise. 

43  (3)  Unless  the  circumstances  indicate  the  contrary  a  pro- 

44  hibition  of  assignment  of  "the  contract"  is  to  be  construed  as 

45  barring  only  the  delegation  to  the  assignee  of  the  assignor's 

46  performance. 

47  (4)  An  assignment  of  "the  contract"  or  of  "all  my  rights 

48  under  the  contract"  or  an  assignment  in  similar  general  terms 

49  is  an  assignment  of  rights  and  unless  the  language  or  the  cir- 

50  cumstances  (as  in  an  assignment  for  security)  indicate  the  eon- 

51  trary,  it  is  a  delegation  of  performance  of  the  duties  of  the  as- 

52  signor  and  its  acceptance  by  the  assignee  constitutes  a  promise 
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1  by  him  to  perform  those  duties.  This  promise  is  enforceable 

2  by  either  the  assignor  or  the  other  party  to  the  original  con- 

3  tract. 

4  (5)  The  other  party  may  treat  any  assignment  which  dele- 

5  gates  performance  as  creating  reasonable  grounds  for  insecu- 

6  rity  and  maj'  without  prejudice  to  his  rights  against  the  as- 

7  signor  demand  assurances  from  the  assignee  (Section  12609). 
8 

9  Article  3.     General  Obligation  and  Construction  of  Contract 
10 

11  12301.     The  obligation  of  the  seller  is  to  transfer  and  de- 

12  liver  and  that  of  the  buyer  is  to  accept  and  pay  in  accordance 

13  with  the  contract. 

14  12303.     Where  this  chapter  allocates  a  risk  or  a  burden 

15  as  between  the  parties  "unless  otherwise  agreed,"  the  agree- 

16  ment  may  not  only  shift  the  allocation  but  may  also  divide 

17  the  risk  or  burden. 

18  12304.     (1)   The  price  can  be  made  payable  in  money  or 

19  otherwise.  If  it  is  payable  in  whole  or  in  part  in  goods  each 

20  party  is  a  seller  of  the  goods  which  he  is  to  transfer. 

21  (2)  Even  though  all  or  part  of  the  price  is  payable  in  an  in- 

22  terest  in  realty  the  transfer  of  the  goods  and  the  seller's  obli- 

23  gations  with  reference  to  them  are  subject  to  this  chapter,  but 

24  not  the  transfer  of  the  interest  in  realty  or  the  transferor's 

25  obligations  in  connection  therewith. 

26  12305.     (1)   The  parties  if  tliey  so  intend  can  conclude  a 

27  contract  for  sale  even  though  the  price  is  not  settled.  In  such 

28  a  case  the  price  is  a  reasonable  price  at  the  time  for  delivery  if 

29  (a)  Nothing  is  said  as  to  price  ;  or 

30  (b)   The  price  is  left  to  be  agreed  by  the  parties  and  they 

31  fail  to  agree ;  or 

32  (c)   The  price  is  to  be  fixed  in  terms  of  some  agreed  market 

33  or  other  standard  as  set  or  recorded  by  a  third  person   or 

34  agency  and  it  is  not  so  set  or  recorded. 

35  (2)   A  price  to  be  fixed  by  the  seller  or  by  the  buyer  means 

36  a  price  for  him  to  fix  in  good  faith. 

37  (3)  When  a  price  left  to  be  fixed  otherwise  than  by  agree- 

38  ment  of  the  parties  fails  to  be  fixed  through  fault  of  one  party 

39  the  other  may  at  his  option  treat  the  contract  as  canceled  or 

40  himself  fix  a  reasonable  price. 

41  (4)    Where,  however,  the  parties  intend  not  to  be  bound 

42  unless  the  price  be  fixed  or  agreed  and  it  is  not  fixed  or  agreed 

43  there  is  no  contract.  In  such  a  case  the  buyer  must  return  any 

44  goods  already  received  or  if  unable  so  to  do  must  pay  their 

45  reasonable  value  at  the  time  of  delivery  and  the  seller  must 

46  return  any  portion  of  the  price  paid  on  accoiint. 

47  12:5()().      (1)   A   term   wliich   measures   the   (juantity  by  the 

48  output  of  the  seller  or  the  requirements  of  the  buyer  means 

49  such  actual  output  or  re(iuircments  as  may  occur  in  good  faith, 

50  except  that  no  quantity  unreasonably  disproportionate  to  any 

51  stated  estimate  or  in  the  absence  of  a  stated  estimate  to  any 
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1  normal  or  otherwise  comparable  prior  output  or  requirements 

2  may  be  tendered  or  demanded. 

3  (2)  A  lawful  agreement  by  either  the  seller  or  the  buyer  for 

4  exclusive  dealing  in  the  kind  of  goods  concerned  imposes  unless 

5  otherwise  agreed  an  obligation  by  the  seller  to  use  best  efforts 

6  to  supply  the  goods  and  by  the  buyer  to  use  best  efforts  to 

7  promote  their  sale. 

8  12307.     Unless  otherwise  agreed  all  goods  called  for  by  a 

9  contract  for  sale  must  be  tendered  in  a  single  delivery  and  pay- 

10  ment  is  due  only  on  such  tender  but  where  the  circumstances 

11  give  either  party  the  right  to  make  or  demand  delivery  in  lots 

12  the  price  if  it  can  be  apportioned  may  be  demanded  for  each  lot. 

13  12308.     Unless  otherwise  agreed 

14  (a)   The  place  for  delivery  of  goods  is  the  seller's  place  of 

15  business  or  if  he  has  none  his  residence;  but 

16  (b)   In  a  contract  for  sale  of  identified  goods  which  to  the 

17  knowledge  of  the  parties  at  the  time  of  contracting  are  in  some 

18  other  place,  that  place  is  the  place  for  their  delivery;  and 

19  (c)   Documents  of  title  may  be  delivered  through  customary 

20  banking  channels. 

21  12309.     (1)   The  time  for  shipment  or  delivery  or  any  other 

22  action  under  a  contract  if  not  provided  in  this  chapter  or 

23  agreed  upon  shall  be  a  reasonable  time. 

24  (2)  Where  the  contract  provides  for  successive  perform- 

25  ances  but  is  indefinite  in  duration  it  is  valid  for  a  reasonable 

26  time  but  unless  otherwise  agreed  may  be  terminated  at  any 

27  time  by  either  party. 

28  (3)   Termination  of  a  contract  by  one  party  except  on  the 

29  happening  of  an  agreed  event  requires  that  reasonable  notifi- 

30  cation  be  received  by  the  other  party  and  an  agreement  dis- 

31  pensing  with  notification  is  invalid  if  its  operation  would  be 

32  unconscionable. 

33  12310.     Unless  otherwise  agreed 

34  (a)   Payment  is  due  at  the  time  and  place  at  which  the  buyer 

35  is  to  receive  the  goods  even  though  the  place  of  shipment  is  the 

36  place  of  delivery;  and 

37  (b)   If  the  seller  is  authorized  to  send  the  goods  he  may  ship 

38  them  under  reservation,  and  may  tender  the  documents  of  title, 

39  but  the  buyer  may  inspect  the  goods  aftf^r  their  arrival  before 

40  payment  is  due  unless  such  inspection  is  inconsistent  with  the 

41  terms  of  the  contract  (Section  12513)  ;  and 

42  (c)   If  delivery  is  authorized  and  made  by  way  of  documents 

43  of  title  otherwise  than  by  subdivision  (b)  then  payment  is  due 

44  at  the  time  and  place  at  which  the  buyer  is  to  receive  the  doeu- 

45  ments  regardless  of  where  the  goods  are  to  be  received ;  and 

46  (d)   Where  the  seller  is  required  or  authorized  to  ship  the 

47  goods  on  credit  the  credit  period  runs  from  the  time  of  ship- 

48  ment  but  postdating  the  invoice  or  delaying  its  dispatch  will 

49  correspondingly  delay  the  starting  of  the  credit  period. 

50  12311.     (1)  An  agreement  for  sale  which  is  otherwise  suffi- 

51  ciently  definite  (subdivision  (3)  of  Section  12204)  to  be  a  con- 

52  tract  is  not  made  invalid  by  the  fact  that  it  leaves  particulars 
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1  of  performance  to  be  specified  by  one  of  the  parties.  Any  such 

2  specification  must  be  made  in  good  faith  and  within  limits  set 

3  by  commercial  reasonableness. 

4  (2)   Unless  otherwise  agreed  specifications  relating  to  assort- 

5  ment  of  the  goods  are  at  the  buyer's  option  and  except  as  other- 

6  wise  provided  in  subdivisions  (1)  (c)  and  (3)  of  Section  12319 

7  specifications  or  arrangements  relating  to  shipment  are  at  the 

8  seller's  option. 

9  (3)  Where  such  specification  would  materially  affect  the 

10  other  party's  performance  but  is  not  seasonably  made  or  where 

11  one  party's  co-operation  is  necessary  to  the  agreed  performance 

12  of  the  other  but  is  not  seasonably  forthcoming,  the  other  party 

13  in  addition  to  all  other  remedies 

14  (a)   Is  excused  for  any  resulting  delay  in  his  o-\vn  perform- 

15  ance;  and 

16  (b)   May  also  either  proceed  to  perform  in  any  reasonable 

17  manner  or  after  the  time  for  a  material  part  of  his  own  per- 

18  formauce  treat  the  failure  to  specify  or  to  co-operate  as  a 

19  breach  by  failure  to  deliver  or  accept  the  goods. 

20  12312.     (1)   Subject  to  subdivision  (2)  there  is  in  a  contract 

21  for  sale  a  warranty  by  the  seller  that 

22  (a)   The  title  convej-ed  shall  be  good,  and  its  transfer  right- 

23  ful;  and 

24  (b)   The  goods  shall  be  delivered  free  from  any  security  in- 

25  terest  or  other  lien  or  encumbrance  of  which  the  buj'er  at  the 

26  time  of  contracting  has  no  knowledge. 

27  (2)  A  warranty  under  subdivision  (1)  will  be  excluded  or 

28  modified  only  by  specific  language  or  bj''  circumstances  which 

29  give  the  buyer  reason  to  know  that  the  person  selling  does  not 

30  claim  title  in  himself  or  that  he  is  purporting  to  sell  only  such 

31  right  or  title  as  he  or  a  third  person  maj'  have. 

32  (3)   Unless  otlierwise  agreed  a  seller  who  is  a  merchant  regu- 

33  larly  dealing  in  goods  of  the  kind  warrants  that  the  goods  shall 

34  be  delivered  free  of  the  rightful  claim  of  any  third  person  by 

35  way  of  infringement  or  the  like  but  a  buyer  who  furnishes 

36  specifications  to  the  seller  must  hold  the  seller  harmless  against 

37  any  such  claim  which  arises  out  of  compliance  with  the  speci- 

38  fications. 

39  12313.     (1)   Express  warranties  by  the  seller  are  created 

40  as  follows : 

41  (a)   Any  affirmation  of  fact  or  promise  made  by  the  seller 

42  to  the  buyer  which  relates  to  the  goods  and  becomes  part  of 

43  the  basis  of  the  bargain  creates  an  express  warranty  that  the 

44  goods  shall  conform  to  the  affirmation  or  promise. 

45  (b)   Any  description  of  the  goods  which  is  made  part  of  the 

46  basis  of  the  bargain   creates  an   express  Avarranty  that   the 

47  goods  shall  conform  to  tlie  description. 

48  (c)   Any  sample  or  model  which  is  made  part  of  the  basis 

49  of  the  bargain  creates  an  express  warranty  that  the  whole  of 

50  the  goods  shall  conform  to  the  sample  or  model. 
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1  (2)   It  is  not  necessary  to  the  creation  of  an  express  war- 

2  ranty  that  the  seller  use  formal  words  such  as  "warrant"  or 

3  "guarantee"  or  that  he  have  a  specific  intention  to  make  a 

4  warranty,  but  an  affirmation  merely  of  the  value  of  the  goods 

5  or  a  statement  purporting  to  be  merely  the  seller's  opinion  or 

6  commendation  of  the  goods  does  not  create  a  warranty. 

7  12314.     (1)   Unless  excluded  or  modified  (Section  12316),  a 

8  warranty  that  the  goods  shall  be  merchantable  is  implied  in  a 

9  contract  for  their  sale  if  the  seller  is  a  merchant  with  respect 

10  to  goods  of  that  kind.  Under  this  section  the  serving  for  value 

11  of  food  or  drink  to  be  consumed  either  on  the  premises  or 

12  elsewhere  is  a  sale. 

13  (2)   Goods  to  be  merchantable  must  be  at  least  such  as 

14  (a)   Pass  without  objection  in  the  trade  under  the  contract 

15  description ;  and 

16  (b)   In  the  case  of  fungible  goods,  are  of  fair  average  qual- 

17  ity  within  the  description ;  and 

18  (c)   Are  fit  for  the  ordinary  purposes  for  which  such  goods 

19  are  used;  and 

20  (d)   Run,  within  the  variations  permitted  by  the  agreement, 

21  of  even  kind,  quality  and  quantity  within  each  unit  and  among 

22  all  units  involved ;  and 

23  (e)  Are  adequately  contained,  packaged,  and  labeled  as  the 

24  agreement  may  require ;  and 

25  (f )   Conform  to  the  promises  or  affirmations  of  fact  made  on 

26  the  container  or  label  if  any. 

27  (3)   Unless  excluded  or  modified  (Section  12316)  other  im- 

28  plied  warranties  may  arise  from  course  of  dealing  or  usage  of 

29  trade. 

30  12315.     Where  the  seller  at  the  time  of  contracting  has 

31  reason  to  know  any  particular  purpose  for  which  the  goods 

32  are  required  and  that  the  buyer  is  relying  on  the  seller's  skill 

33  or  judgment  to  select  or  furnish  suitable  goods,  there  is  unless 

34  excluded  or  modified  under  the  next  section  an  implied  war- 

35  ranty  that  the  goods  shall  be  fit  for  such  purpose. 

36  12316.     (1)  Words  or  conduct  relevant  to  the  creation  of 

37  an  express  warranty  and  words  or  conduct  tending  to  negate 

38  or  limit  warranty  shall  be  construed  wherever  reasonable  as 

39  consistent  with  each  other;  but  subject  to  the  provisions  of 

40  this  chapter  on  parol  or  extrinsic  evidence   (Section  12202) 

41  negation  or  limitation  is  inoperative  to  the  extent  that  such 

42  construction  is  unreasonable. 

43  (2)   Subject  to  subdivision   (3),  to  exclude  or  modify  the 

44  implied  warranty  of  merchantability  or  any  part  of  it  the 

45  language  must  mention  merchantability  and  in  case  of  a  writ- 

46  ing  must  be  conspicuous,  and  to  exclude  or  modify  any  implied 

47  warranty  of  fitness  the  exclusion  must  be  by  a  writing  and 

48  conspicuous.  Language  to  exclude  all  implied  warranties  of  fit- 

49  nes^is  sufficient  if  it  states,  for  example,  that  "There  are  no 

50  warranties  which  extend  beyond  the  description  on  the  face 

51  hereof." 
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1  (3)   Notwithstandino:  subdivision  (2) 

2  (a)   Unless  the  circumstances  indicate  otherwise,  all  implied 

3  warranties  are  excluded  by  expressions  like  "as  is,"  "with  all 

4  faults"  or  other  language  which   in  common  understanding 

5  calls  the  buyer's  attention  to  the  exclusion  of  warranties  and 

6  makes  plain  that  there  is  no  implied  warranty;  and 

7  (b)   When  the  buyer  before  entering  into  the  contract  has 

8  examined  the  goods  or  the  sample  or  model  as  fully  as  he 

9  desired  or  has  refused  to  examine  the  goods  there  is  no  implied 

10  warranty  Avith  regard  to  defects  which  an  examination  ought 

11  in  the  circumstances  to  have  revealed  to  him ;  and 

12  (c)   An  implied  warranty  can  also  be  excluded  or  modified 

13  by  course  of  dealing  or  course  of  performance  or  usage  of 

14  trade. 

15  (4)   Remedies   for   breach   of  warranty  can   be  limited   in 

16  aeoordaiKie  with  the  provisions  of  this  chapter  on  liquidation 

17  or  limitation  of  damages  and  on  contractual  modification  of 

18  remedy  (Sections  12718  and  12719). 

19  12317.     "Warranties  whether  express  or  implied  shall  be  con- 

20  strued  as  consistent  with  each  other  and  as  cumulative,  but  if 

21  such  construction  is  unreasonable  the  intention  of  the  parties 

22  shall  determine  which  warranty  is  dominant.  In  ascertaining 

23  that  intention  the  following  rules  apply: 

24  (a)   Exact  or  technical  specifications  displace  an  inconsistent 

25  sample  or  model  or  general  language  of  description. 

26  (b)   A  sample  from  an  existing  bulk  displaces  inconsistent 

27  general  language  of  description. 

28  (e)   Express  warranties  displace  inconsistent  implied  war- 

29  ranties  other  than  an  implied  warranty  of  fitness  for  a  particu- 

30  lar  purpose. 

31  12319.     (1)  Unless  otherwi.se  agreed  the  term  F.O.B.  (which 

32  means  "free  on  board")  at  a  named  place,  even  though  used 

33  only  in  connection  with  the  stated  price,  is  a  delivery  term 

34  under  which 

35  (a)   When  the  term  is  F.O.B.  the  place  of  shipment,  the 

36  seller  must  at  that  place  ship  the  goods  in  the  manner  provided 

37  in  this  chapter  (Section  12504)  and  bear  the  expense  and  risk 

38  of  putting  them  into  the  possession  of  the  carrier;  or 

39  (b)   Wlien  the  term  is  F.O.B.  the  place  of  destination,  the 

40  seller  must  at  his  own  expense  and  risk  transport  the  goods  to 

41  that  place  and  there  tender  delivery  of  them  in  the  manner 

42  provided  in  this  chapter  (Section  12503)  ; 

43  (c)   When  under  either  (a)  or  (b)  the  term  is  also  F.O.B. 

44  vessel,  car  or  other  vehicle,  the  seller  must  in  addition  at  his 

45  own  expense  and  risk  load  the  goods  on  board.  If  the  term  is 

46  F.O.B.  vessel  the  buyer  must  name  the  vessel  and  in  an  appro- 

47  priate  case  the  seller  must  comply  with  the  provisions  of  this 

48  chapter  on  the  form  of  bill  of  lading  (Section  12323). 

49  (2)   Unless  otherwise  agreed  the  term  F.A.S.-^-essel   (which 

50  means  "free  alongside")  at  a  named  port,  even  though  used 

51  only  in  connection  with  the  stated  price,  is  a  delivery  term 

52  under  which  the  seller  must 
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1  (a)  At  his  own  expense  and  risk  deliver  the  goods  alongside 

2  the  vessel  in  the  manner  usual  in  that  port  or  on  a  dock  desig- 

3  nated  and  provided  by  the  buyer ;  and 

4  (b)   Obtain  and  tender  a  receipt  for  the  goods  in  exchange 

5  for  which  the  carrier  is  under  a  duty  to  issue  a  bill  of  lading. 

6  (3)   Unless  otherwise  agreed  in  any  case  falling  within  sub- 

7  division    (l)(a)   or    (c)    or  subdivision    (2)    the  buyer  must 

8  seasonably  give  any  needed  instructions  for  making  delivery, 

9  including  when  the  term  is  F.A.S.  or  F.O.B.  the  loading  berth 

10  of  the  vessel  and  in  an  appropriate  case  its  name  and  sailing 

11  date.  The  seller  may  treat  the  failure  of  needed  instructions  as 

12  a  failure  of  co-operation  under  this  chapter  (Section  12311). 

13  He  may  also  at  his  option  move  the  goods  in  any  reasonable 

14  manner  preparatory  to  delivery  or  shipment. 

15  (4)  Under  the  term  F.O.B.  vessel  or  F.A.S.  unless  otherwise 

16  agreed  the  buyer  must  make  payment  against  tender  of  the 

17  required  documents  and  the  seller  may  not  tender  nor  the 

18  buyer  demand  delivery  of  the  goods  in  substitution  for  the 

19  documents. 

20  12320.     (1)  The  term  C.I.F.  means  that  the  price  includes 

21  in  a  lump  sum  the  cost  of  the  goods  and  the  insurance  and 

22  freight  to  the  named  destination.  The  term  C.  &  F.  or  C.F. 

23  means  that  the  price  so  includes  cost  and  freight  to  the  named 

24  destination. 

25  (2)   Unless  otherwise  agreed  and  even  though  used  only  in 

26  connection  with  the  stated  price  and  destination,   the  term 

27  C.I.F.  destination  or  its  equivalent  requires  the  seller  at  his 

28  own  expense  and  risk  to 

29  (a)   Put  the  goods  into  the  possession  of  a  carrier  at  the  port 

30  for  shipment  and  obtain  a  negotiable  bill  or  bills  of  lading  cov- 

31  ering  the  entire  transportation  to  the  named  destination ;  and 

32  (b)   Load  the  goods  and  obtain  a  receipt  from  the  carrier 

33  (which  may  be  contained  in  the  bill  of  lading)  showing  that 

34  the  freight  has  been  paid  or  provided  for ;  and 

35  (c)   Obtain  a  policy  or  certificate  of  insurance,  including  any 

36  war  risk  insurance,  of  a  kind  and  on  terms  then  current  at  the 

37  port  of  shipment  in  the  usual  amount,  in  the  currency  of  the 

38  contract,  shown  to  cover  the  same  goods  covered  by  the  bill  of 

39  lading  and  providing  for  payment  of  loss  to  the  order  of  the 

40  buyer  or  for  the  account  of  whom  it  may  concern ;  but  the 

41  seller  may  add  to  the  price  the  amount  of  the  premium  for  any 

42  such  war  risk  insurance;  and 

43  (d)  Prepare  an  invoice  of  the  goods  and  procure  any  other 

44  documents  required  to  effect  shipment  or  to  comply  with  the 

45  contract;  and 

46  (e)   Forward  and  tender  with  commercial  promptness  all  the 

47  documents  in  due  form  and  with  any  indorsement  necessary  to 

48  perfect  the  buyer's  rights. 

49  (3)  Unless  otherwise  agreed  the  term  C.  &  F.  or  its  equiva- 

50  lent  has  the  same  effect  and  imposes  upon  the  seller  the  same 

51  obligations  and  risks  as  a  C.I.F.  term  except  the  obligation  as 

52  to  insurance. 
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1  (4)  Under  the   term   C.I.F.   or   C.   &  F.   unless  otherwise 

2  agreed  the  buyer  must  make  paymeiit  against  tender  of  the  re- 

3  quired  documents  and  the  seller  may  not  tender  nor  the  buyer 

4  demand  delivery  of  the  goods  in  substitution  for  the  docu- 

5  ments. 

6  32321.     Under  a  contract  containing  a  term  C.I.F.  or  C.  &  F. 

7  (1)   AVhere  the  price  is  based  on  or  is  to  be  adjusted  accord- 

8  ing  to  ' '  net  landed  weights, "  "  delivered  weights, "  "  out  turn ' ' 

9  quantity  or  quality  or  the  like,  unle.ss  otherwise  agreed  the 

10  seller  must  reasonably  estimate  the  price.  The  payment  due  on 

11  tender  of  the  documents  called   for  by  the  contract  is  the 

12  amount  so  estimated,  but  after  final  adjustment  of  the  price  a 

13  settlement  must  be  made  with  commercial  promptness. 

14  (2)  An  agreement  described  in  subdivision  (1)  or  any  war- 

15  rauty  of  quality  or  condition  of  the  goods  on  arrival  places 

16  upon  the  seller  the  risk  of  ordinary  deterioration,  shrinkage 

17  and  the  like  in  transportation  but  has  no  effect  on  the  place  or 

18  time  of  identification  to  the  contract  for  sale  or  delivery  or  on 

19  the  passing  of  the  risk  of  loss. 

20  (•^)   Unless  otherwise  agreed  where  the  contract  provides  for 

21  payment  on  or  after  arrival  of  the  goods  the  seller  must  before 

22  payment  allow  such  preliminary  inspection  as  is  feasible;  but 

23  if  the  goods  are  lost  delivery  of  the  documents  and  payment 

24  are  due  when  the  goods  should  have  arrived. 

25  12322.     (1)   Unless  otherwise  agreed  a  term  for  delivery  of 

26  goods  "ex-ship"  (which  means  from  the  carrying  vessel)  or 

27  in  equivalent  language  is  not  restricted  to  a  particular  ship 

28  and  requires  deliver}^  from  a  ship  which  has  reached  a  place 

29  at  the  named  port  of  destination  where  goods  of  the  kind  are 

30  usually  discharged. 

31  (2)  Under  such  a  term  unless  otherwise  agreed 

32  (a)   The  seller  must  discharge  all  liens  arising  out  of  the 

33  carriage  and  furnish  the  buyer  with  a  direction  which  puts 

34  the  carrier  under  a  duty  to  deliver  the  goods;  and 

35  (b)   The  ri.-^k  of  loss  does  not  pass  to  the  buyer  until  the 

36  goods  leave  the  ship's  tackle  or  are  otherwise  properly  un- 

37  loaded. 

38  12323.     (1)   Where  the  contract  contemplates  overseas  ship- 

39  ment  and  contains  a  term  C.I.F.  or  C.  &  F.  or  F.O.B.  vessel, 

40  the  seller  unless  otherwise  agreed  must  obtain  a  negotiable  bill 

41  of  lading  stating  that  the  goods  have  been  loaded  on  board  or, 

42  in  the  case  of  a  term  C.I.F.  or  C.  &  F.,  received  for  shipment. 

43  (2)  Where  in  a  case  within  subdivision  (1)  a  bill  of  lading 

44  has  been  issued  in  a  set  of  parts,  unless  otherwise  agreed  if  the 

45  documents  are  not  to  be  sent  from  abroad  the  buyer  may  de- 

46  mand  tender  of  the  full  set;  otherwise  only  one  part  of  the  bill 

47  of  lading  need  be  tendered.  Even  if  the  agreement  expressly 

48  requires  a  full  set 

49  (a)   Due  tender  of  a  single  part  is  acceptable  within  the  pro- 

50  visions  of  this  chapter  on  cure  of  improper  delivery  (subdivi- 

51  sion  (1)  of  Section  12508)  ;  and 
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1  (b)  Even  though  the  full  set  is  demanded,  if  the  documents 

2  are  sent  from  abroad  the  person  tendering  an  incomplete  set 

3  may  nevertheless  require  payment  upon  furnishing  an  indem- 

4  nity  which  the  buyer  in  good  faith  deems  adequate. 

5  (3)   A  shipment  by  water  or  by  air  or  a  contract  contem- 

6  plating  such  shipment  is  "overseas"  insofar  as  by  usage  of 

7  trade  or  agreement  it  is  subject  to  the  commercial,  financing 

8  or  shipping  practices  characteristic  of  international  deep  water 

9  commerce. 

10  12324.     Under  a  term  "no  arrival,  no  sale"  or  terms  of  like 

11  meaning,  unless  otherwise  agreed, 

12  (a)   The  seller  must  properly  ship  conforming  goods  and  if 

13  they  arrive  by  any  means  he  must  tender  them  on  arrival  but 

14  he  assumes  no  obligation  that  the  goods  will  arrive  unless  he 

15  has  caused  the  nonarrival;  and 

16  (b)  Where  without  fault  of  the  seller  the  goods  are  in  part 

17  lost  or  have  so  deteriorated  as  no  longer  to  conform  to  the 

18  contract  or  arrive  after  the  contract  time,  the  buyer  may  pro- 

19  ceed  as  if  there  had  been  casualty  to  identified  goods  (Section 

20  12613). 

21  12325.     (1)   Failure  of  the  buyer  seasonably  to  furnish  an 

22  agreed  letter  of  credit  is  a  breach  of  the  contract  for  sale. 

23  (2)   The  delivery  to  seller  of  a  proper  letter  of  credit  sus- 

24  pends  the  buyer's  obligation  to  pay.  If  the  letter  of  credit  is 

25  dishonored,  the  seller  may  on  seasonable  notification  to  the 

26  buyer  require  payment  directly  from  him. 

27  (3)   Unless  otherwise  agreed  the  term  "letter  of  credit"  or 

28  "banker's  credit"  in  a  contract  for  sale  means  an  irrevocable 

29  credit  issued  by  a  financing  agency  of  good  repute  and,  where 

30  the  shipment  is  overseas,  of  good  international  repute.  The 

31  term  "confirmed  credit"  means  that  the  credit  must  also  carry 

32  the  direct  obligation  of  such  an  agency  which  does  business 

33  in  the  seller's  financial  market. 

34  12326.     (1)   Unless  otherwise  agreed,  if  delivered  goods  may 

35  be  returned  by  the  buyer  even  though  they  conform  to  the 

36  contract,  the  transaction  is 

37  (a)  A  "sale  on  approval"  if  the  goods  are  delivered  pri- 

38  marily  for  use,  and 

39  (b)  A  "sale  or  return"  if  the  goods  are  delivered  primarily 

40  for  resale. 

41  (2)   Except  as  provided  in  subdivision  (3),  goods  held  on 

42  approval  are  not  subject  to  the  claims  of  the  buyer's  creditors 

43  until  acceptance;  goods  held  on  sale  or  return  are  subject  to 

44  such  claims  while  in  the  buyer's  possession. 

45  (3)   Where  goods  are  delivered  to  a  person  for  sale  and  such 

46  person  maintains  a  place  of  business  at  which  he  deals  in  goods 

47  of  the  kind  involved,  under  a  name  other  than  the  name  of  the 

48  person  making  delivery,  then  with  respect  to  claims  of  creditors 

49  of  the  person  conducting  the  business  the  goods  are  deemed  to 

50  be  on  sale  or  return.  The  provisions  of  this  subdivision  are 

51  applicable  even  though  an  agreement  purports  to  reserve  title 

52  to  the  person  making  delivery  until  payment  or  resale  or  uses 
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1  such    words   as   "on    consignment"   or    "on   memorandum." 

2  However,    this   subdivision    is   not   applicable    if   the    person 

3  making  delivery 

4  (a)   Complies  with  an  applicable  law  providing  for  a  con- 

5  signor's  interest  or  tlie  like  to  be  evidenced  by  a  sign,  or 

6  (b)   Establisiies  that  the  person  conducting  the  business  is 

7  generally  known  by  his  creditors  to  be  substantially  engaged 

8  in  selling  the  goods  of  others,  or 

9  (c)   Complies  with  the  filing  provisions  of  the  chapter  on 

10  Secured  Transactions  (Chapter  9). 

11  (4)   Any  "or  return"  term  of  a  contract  for  sale  is  to  be 

12  treated  as  a  separate  contract  for  sale  within  the  statute  of 

13  frauds  section  of  this  chapter  (Section  12201)  and  as  contra- 

14  dieting  the  sale  aspect  of  the  contract  within  the  provisions 

15  of  this  chapter  on  parol  or  extrinsic  evidence  (Section  12202). 

16  12327.     (1)   Under   a    sale    on    approval    unless    otherwise 

17  agreed 

18  (a)   Although  the  goods  are  identified  to  the  contract  the 

19  risk  of  loss  and  the  title  do  not  pass  to  the  buyer  until  accept- 

20  ance ;  and 

21  (b)   Use  of  the  goods  consistent  with  the  purpose  of  trial  is 

22  not  acceptance  but  failure  seasonably  to  notify  the  seller  of 

23  election  to  return  the  goods  is  acceptance,  and  if  the  goods 

24  conform  to  the  contract  acceptance  of  any  part  is  acceptance 

25  of  the  whole ;  and 

26  (c)   After  due  notification  of  election  to  return,  the  return 

27  is  at  the  seller's  risk  and  expense  but  a  merchant  buyer  must 

28  follow  any  reasonable  instructions. 

'29  (2)   Under  a  sale  or  return  unless  otherwise  agreed 

30  (a)   The  option  to  return  extends  to  the  whole  or  any  com- 

31  mercial  unit  of  the  goods  while  in  substantially  their  original 

32  condition,  but  must  be  exercised  seasonably;  and 

33  (b)   The  return  is  at  the  buyer's  risk  and  expense. 

34  12328.     (1)  In  a  sale  bj-  auction  if  goods  are  put  up  in  lots 

35  each  lot  is  the  subject  of  a  separate  sale. 

36  (2)   A  sale  by  auction  is  complete  when  the  auctioneer  so 

37  announces  by  the  fall  of  the  hammer  or  in  other  customary 

38  manner.  Where  a  bid  is  made  while  the  hammer  is  falling  in 

39  acceptance  of  a  prior  bid  the  auctioneer  may  in  his  discretion 

40  reopen  the  bidding  or  declare  the  goods  sold  under  the  bid 

41  on  which  the  hammer  was  falling. 

42  (8)   Such  a  sale  is  with  reserve  unless  the  goods  are  in  ex- 

43  plicit  terms  put  up  without  reserve.  In  an  auction  with  reserve 

44  the  auctioneer  may  withdraw  the  goods  at  any  time  until  he 

45  announces  completion  of  the  sale.  In  an  auction  without  re- 

46  serve,  after  the  auctioneer  calls  for  bids  on  an  article  or  lot, 

47  that  article  or  lot  cannot  be  withdrawn  unless  no  bid  is  made 

48  within  a  reasonal^lc  time.  In  either  case  a  bidder  may  retract 

49  his  bid  until  the  auctioneer's  announcement  ol"  completion  of 

50  the  sale,  but  a  bidder's  retraction  does  not  revive  any  pre- 

51  vious  bid. 
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1  (4)   If  the  auctioneer  knowingly  receives  a  bid  on  the  seller's 

2  behalf  or  the  seller  makes  or  procures  such  a  bid,  and  notice 

3  has  not  been  given  that  liberty  for  such  bidding  is  reserved, 

4  the  buyer  may  at  his  option  avoid  the  sale  or  take  the  goods 

5  at  the  price  of  the  last  good  faith  bid  prior  to  the  completion 

6  of  the  sale.  This  subdivision  shall  not  apply  to  any  bid  at  a 

7  forced  sale. 
8 

9  Article  4.     Title,  Creditors  and  Good 

10  Faith  Purchasers 
11 

12  12401.     Each  provision  of  this  chapter  with  regard  to  the 

13  rights,  obligations  and  remedies  of  the  seller,  the  buyer,  pur- 

14  chasers  or  other  third  parties  applies  irrespective  of  title  to  the 

15  goods  except  where  the  provision  refers  to  such  title.  Insofar 

16  as  situations  are  not  covered  by  the  other  provisions  of  this 

17  chapter  and  matters  concerning  title  become  material  the  fol- 

18  lowing  rules  apply : 

19  (1)   Title  to  goods  cannot  pass  under  a  contract  for  sale 

20  prior  to  their  identification  to  the  contract   (Section  12501), 

21  and  unless  otherwise  explicitly  agreed  the  buyer  acquires  by 

22  their  identification  a  special  property  as  limited  by  this  divi- 

23  sion.  Any  retention  or  reservation  by  the  seller  of  the  title 

24  (property)  in  goods  shipped  or  delivered  to  the  buyer  is  lim- 

25  ited  in  effect  to  a  reservation  of  a  security  interest.  Subject  to 

26  these  provisions  and  to  the  provisions  of  the  chapter  on  se- 

27  cured  transactions  (Chapter  9),  title  to  goods  passes  from  the 

28  seller  to  the  buyer   in  any  manner   and  on  any   conditions 

29  explicitly  agreed  on  by  the  parties. 

30  (2)  Unless  otherwise  explicitly  agreed  title  passes  to  the 

31  buyer  at  the  time  and  place  at  which  the  seller  completes  his 

32  performance  with  reference  to  the  physical  delivery  of  the 

33  goods,  despite  any  reservation  of  a  security  interest  and  even 

34  though  a  document  of  title  is  to  be  delivered  at  a  different  time 

35  or  place;  and  in  particular  and  despite  any  reservation  of  a 

36  security  interest  by  the  bill  of  lading 

37  (a)   If  the  contract  requires  or  authorizes  the  seller  to  send 

38  the  goods  to  the  buyer  but  does  not  require  him  to  deliver  them 

39  at  destination,  title  passes  to  the  buyer  at  the  time  and  place  of 

40  shipment ;  but 

41  (b)   If  the  contract  requires  delivery  at  destination,  title 

42  passes  on  tender  there. 

43  (3)   Unless  otherwise  explicitly  agreed  where  delivery  is  to 

44  be  made  without  moving  the  goods, 

45  (a)   If  the  seller  is  to  deliver  a  document  of  title,  title  passes 

46  at  the  time  when  and  the  place  where  he  delivers  such  docu- 

47  ments;  or 

48  ^    (b)   If  the  goods  are  at  the  time  of  contracting  already 

49  identified  and  no  documents  are  to  be  delivered,  title  passes  at 

50  the  time  and  place  of  contracting. 
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1  (4)   A  rejection  or  other  refusal  by  the  buyer  to  receive  or 

2  retain  the  goods,  whether  or  not  justified,  or  a  justified  revoca- 

3  tion  of  acceptance  revests  title  to  the  goods  in  the  seller.  Such 

4  revesting  occurs  by  operation  of  law  and  is  not  a  "sale." 

5  12402.      (1)  Except  as  provided  in  subdivisions  (2)  and  (3), 

6  rights  of  unsecured  creditors  of  the  seller  with  respect  to  goods 

7  which  have  been  identified  to  a  contract  for  sale  are  subject  to 

8  the  buver's  rights  to  recover  the  goods  under  this  chapter  (Sec- 

9  tions  12502  and  12716). 

10  (2)  A  creditor  of  the  seller  may  treat  a  sale  or  an  identifiea- 

11  tion  of  goods  to  a  contract  for  sale  as  void  if  as  against  him  a 

12  retention  of  possession  hy  the  seller  is  fraudulent  under  any 

13  rule  of  law  of  the  state  where  the  goods  are  situated,  except 

14  that  retention  of  possession  in  good  faith  and  current  course 

15  of  trade  by  a  merchant-seller  for  a  commercially  reasonable 

16  time  after  a  sale  or  identification  is  not  fraudulent. 

17  (3)  Nothing  in  this  chapter  shall  be  deemed  to  impair  the 

18  rights  of  creditors  of  the  seller 

19  (a)  Under  the  provisions  of  the  chapter  on  secured  trans- 

20  actions  (Chapter  9)  ;  or 

21  (b)  Where  identification  to  the  contract  or  delivery  is  made 

22  not  in  current  course  of  trade  but  in  satisfaction  of  or  as 

23  security  for  a  pre-existing  claim  for  money,  security  or  the 

24  like  and  is  made  under  circumstances  which  under  any  rule  of 

25  law  of  the  state  where  the  goods  are  situated  would  apart  from 

26  this  chapter  constitute  the  transaction  a  fraudulent  transfer  or 

27  voidable  preference. 

28  12403.     (1)   A  purchaser  of  goods  acquires  all  title  which 

29  his  transferor  had  or  had  power  to  transfer  except  that  a 

30  purchaser  of  a  limited  interest  acquires  rights  only  to  the 

31  extent  of  the  interest  purchased.  A  person  with  voidable  title 

32  has  power  to  transfer  a  good  title  to  a  good  faith  purchaser  for 

33  value.  When  goods  have  been  delivered  under  a  transaction  of 

34  purchase  the  purchaser  has  such  power  even  though 

35  (a)   The  transferor  was  deceived  as  to  the  identity  of  the 

36  purchaser,  or 

37  (b)   The  delivery  was  in  exchange  for  a  check  which  is  later 

38  dishonored,  or 

39  (c)   It  was  agreed  that  the  transaction  was  to  be  a  "cash 

40  sale,  "or 

41  (d)   The  deliverj^  was  procured  through  fraud  punishable  as 

42  larcenous  under  the  criminal  law. 

43  (2)   Any  entru.sting  of  possession  of  goods  to  a  merchant 

44  who  deals  in  goods  of  that  kind  gives  him  power  to  transfer  all 

45  rights  of  the  entruster  to  a  buyer  in  ordinary  course  of  busi- 

46  ness. 

47  (3)   "Entrusting"  includes  any  delivery  and  any  acquies- 

48  cence  in  retention  of  possession  regardless  of  any  condition 

49  expressed  between  the  parties  to  the  delivery  or  acquiescence 

50  and  regardless  of  whether  the  i)rocurement  of  the  entrusting 

51  or  the  possessor's  disposition  of  the  goods  have  been  such  as  to 

52  be  larcenous  under  the  criminal  law. 

(082) 
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1  Article  5.     Performance 

2 

3  12501.     (1)   The  buyer  obtains  a  special  property  and  an 

4  insurable  interest  in  goods  by  identification  of  existing  goods 

5  as  goods  to  which  the  contract  refers  even  though  the  goods 

6  so  identified  are  nonconforming  and  he  has  an  option  to  re- 

7  turn  or  reject  them.  Such  identification  can  be  made  at  any 

8  time  and  in  any  manner  explicitly  agreed  to  by  the  parties, 

9  In  the  absence  of  explicit  agreement  identification  occurs 

10  (a)  When  the  contract  is  made  if  it  is  for  the  sale  of  goods 

11  already  existing  and  identified ; 

12  (b)   If  the  contract  is  for  the  sale  of  future  goods  other  than 

13  those  described  in  paragraph   (c),  when  goods  are  shipped, 

14  marked  or  otherwise  designated  by  the  seller  as  goods  to  which 

15  the  contract  refers ; 

16  (c)   If  the  contract  is  for  the  sale  of  unborn  young  or  future 

17  crops,  when  the  crops  are  planted  or  otherwise  become  growing 

18  crops  or  the  young  are  conceived. 

19  (2)   The  seller  retains  an  insurable  interest  in  goods  so  long 

20  as  title  to  or  any  security  interest  in  the  goods  remains  in  him 

21  and  where  the  identification  is  by  the  seller  alone  he  may  until 

22  default  or  insolvency  or  notification  to  the  buyer  that  the  iden- 

23  tification  is  final  substitute  other  goods  for  those  identified. 

24  (3)   Nothing  in  this  section  impairs  any  insurable  interest 

25  recognized  under  any  other  statute  or  rule  of  law. 

26  12502.     (1)   Subject  to  subdivision  (2)  and  even  though  the 

27  goods  have  not  been  shipped  a  buyer  who  has  paid  a  part  or  all 

28  of  the  price  of  goods  in  which  he  has  a  special  property  under 

29  the  provisions  of  the  immediately  preceding  section  may  on 

30  making  and  keeping  good  a  tender  of  any  unpaid  portion  of 

31  their  price  recover  them  from  the  seller  if  the  seller  becomes 

32  insolvent  within  10  days  after  receipt  of  the  first  installment 

33  on  their  price. 

34  (2)   If  the  identification  creating  his  special  property  has 

35  been  made  by  the  buyer  he  acquires  the  right  to  recover  the 

36  goods  only  if  they  conform  to  the  contract  for  sale. 

37  12503.     (1)   Tender  of  delivery  requires  that  the  seller  put 

38  and  hold  conforming  goods  at  the  buyer's  disposition  and  give 

39  the  buyer  any  notification  reasonably  necessary  to  enable  him 

40  to  take  delivery.  The  manner,  time  and  place  for  tender  are  de- 

41  termined  by  the  agreement  and  this  chapter,  and  in  particular 

42  (a)   Tender  must  be  at  a  reasonable  hour,  and  if  it  is  of 

43  goods  they  must  be  kept  available  for  the  period  reasonably 

44  necessary  to  enable  the  buyer  to  take  possession ;  but 

45  (b)  Unless  otherwise  agreed  the  buyer  must  furnish  facili- 

46  ties  reasonably  suited  to  the  receipt  of  the  goods. 

47  (2)   Where  the  case  is  within  the  next  section  respecting 

48  shipment  tender  requires  that  the  seller  comply  with  its  pro- 

49  visions. 

50  (3)   Where  the  seller  is  required  to  deliver  at  a  particular 

51  destination  tender  requires  that  he  comply  with  subdivision 
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1  (1)    and  also  in  any  appropriate  case  tender  documents  as 

2  described  in  subdivisions  (4)  and  (5)  of  this  section. 

3  (4)   "Wiiere  goods  are  in  the  possession  of  a  bailee  and  are  to 

4  be  delivered  without  being  moved 

5  (a)   Tender  requires  that  tlie  seller  either  tender  a  nego- 

6  tialjle  document  of  title  covering  such  goods  or  procure  ac- 

7  knowledgment  by  the  bailee  of  the  buyer's  right  to  possession 

8  of  the  goods;  but 

9  (b)   Tender  to  the  buyer  of  a  nonnegotiable  document  of 

10  title   or   of  a    written    direction   to   the   bailee   to   deliver   is 

11  sufficient    tender    unless    the    buyer   seasonably   objects,    and 

12  receipt  by  the  bailee  of  notification  of  the  buyer's  rights  fixes 

13  those  rights  as  against  the  bailee  and  all  third  persons;  but 

14  risk  of  loss  of  the  goods  and  of  an,y  failure  by  the  bailee  to 

15  l.onor  the  nonnegotiable  document  of  title  or  to  obey  the  di- 

16  rection  remains  on  the  seller  until  the  buyer  has  had  a  reason- 

17  able  time  to  present  the  document  or  direction,  and  a  refusal 

18  by  the  bailee  to  honor  the  document  or  to  obey  the  direction 

19  defeats  the  tender. 

20  (5)   "Where  the  contract  requires  the  seller  to  deliver  docu- 

21  ments 

22  (a)   He  must  tender  all  such  documents  in  correct  form, 

23  except  as  provided  in  this  chapter  with  respect  to  bills  of 

24  lading  in  a  set  (subdivision  (2)  of  Section  12323)  ;  and 

25  (b)   Tender  through   customary  banking  channels  is  suflfi- 

26  cient  and  dislionor  of  a  draft  accompanying  the  documents 

27  constitutes  nonacceptance  or  rejection. 

28  12504.     ^Yhere  the  seller  is  required  or  authorized  to  send 

29  the  goods  to  the  buyer  and  the  contract  does  not  require  him 

30  to  deliver  them  at  a  particular  destination,  then  unless  other- 

31  wise  agreed  he  must 

32  (a)   Put  the  goods  in  the  possession  of  such  a  carrier  and 

33  make  such  a  contract  for  their  transportation  as  may  be 

34  reasonable  having  regard  to  the  nature  of  the  goods  and 

35  other  circumstances  of  the  case ;  and 

36  (b)   Obtain  and  promptly  deliver  or  tender  in  due  form 

37  any  document  necessary  to  enable  the  buyer  to  obtain  pos- 

38  session  of  the  goods  or  otherwise  required  by  tlie  agi'eement 

39  or  by  usage  of  trade ;  and 

40  (c)   Promptly  notify  the  buj'er  of  the  shipment. 

41  Failure  to  notify  the  buyer  under  paragraph  (c)  or  to  make  a 

42  proper  contract  under  paragraph  (a)  is  a  ground  for  rejection 

43  onlv  if  material  delay  or  loss  ensues. 

44  12505.      (1)   "Where   the   seller   has   identified   goods   to   the 

45  contract  by  or  before  shipment: 

46  (a)   His  procurement  of  a  negotiable  bill  of  ladijig  to  his  own 

47  order  or  otherwise  reserves  in  him  a  security  interest  in  the 

48  goods.  Ilis  procurement  of  the  bill  to  the  order  of  a  financing 

49  agency  or  of  the  buyer  indicates  in  addition  only  the  seller's 

50  expectation  of  transferring  that  interest  to  the  person  named. 

51  (b)    A  nonnegotiable  bill  of  lading  to  himself  or  his  nominee 

52  reserves  possession  of  the  goods  as  security  but  except  in  a 
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1  case  of  conditional  delivery  (subdivision  (2)  of  Section  12507) 

2  a  nonnegotiable  bill  of  lading  naming  the  buyer  as  consignee 

3  reserves  no  security  interest  even  though  the  seller  retains 

4  possession  of  the  bill  of  lading. 

5  (2)  When  shipment  by  the  seller  with  reservation  of  a  secu- 

6  rity  interest  is  in  violation  of  the  contract  for  sale  it  constitutes 

7  an  improper  contract  for  transportation  within  the  preceding 

8  section  but  impairs  neither  the  rights  given  to  the  buyer  by 

9  shipment  and  identification  of  the  goods  to  the  contract  nor 

10  the  seller's  powers  as  a  holder  of  a  negotiable  document. 

11  12506.     (1)   A  financing  agency  by  paying  or  purchasing 

12  for  value  a  draft  which  relates  to  a  shipment  of  goods  acquires 

13  to  the  extent  of  the  payment  or  purchase  and  in  addition  to 

14  its  own  rights  under  the  draft  and  any  document  of  title 

15  securing  it  any  rights  of  the  shipper  in  the  goods  including 

16  the  right  to  stop  delivery  and  the  shipper's  right  to  have  the 

17  draft  honored  by  the  buj^er. 

18  (2)   The  right  to  reimbursement  of  a  financing  agency  which 

19  has  in  good  faith  honored  or  purchased  the  draft  under  com- 

20  mitment  to  or  authoritj^  from  the  buyer  is  not  impaired  by 

21  subsequent  discovery  of  defects  with  reference  to  any  relevant 

22  document  which  was  apparently  regular  on  its  face. 

23  12507.     (1)   Tender  of  delivery  is  a  condition  to  the  buyer 's 

24  duty  to  accept  the  goods  and,  unless  otherwise  agreed,  to  his 

25  duty  to  pay  for  them.  Tender  entitles  the  seller  to  acceptance 

26  of  the  goods  and  to  paj^ment  according  to  the  contract. 

27  (2)  "Where  payment  is  due  and  demanded  on  the  delivery 

28  to  the  buyer  of  goods  or  documents  of  title,  his  right  as  against 

29  the  seller  to  retain  or  dispose  of  them  is  conditional  upon  his 

30  making  the  payment  due. 

31  12508.     (1)  Where   any  tender  or  delivery  by  the   seller 

32  is  rejected  because  nonconforming  and  the  time  for  perform- 

33  ance  has  not  yet  expired,  the  seller  may  seasonably  notify  the 

34  buyer  of  his  intention  to  cure  and  may  then  within  the  contract 

35  time  make  a  conforming  delivery. 

36  (2)  Where  the  buyer  rejects  a  nonconforming  tender  which 

37  the  seller  had  reasonable  grounds  to  believe  would  be  accept- 

38  able  with  or  without  money  allowance  the  seller  may  if  he 

39  seasonally  notifies  the  buyer  have  a  further  reasonable  time  to 

40  substitute  a  conforming  tender. 

41  12509.     (1)   Where  the  contract  requires  or  authorizes  the 

42  seller  to  ship  the  goods  by  carrier 

43  (a)   If  it  does  not  require  him  to  deliver  them  at  a  particular 

44  destination,  the  risk  of  loss  passes  to  the  buyer  when  the  goods 

45  are  duly  delivered  to  the  carrier  even  though  the  shipment  is 

46  under  reservation  (Section  12505)  ;  but 

47  (b)   If  it  does  require  him  to  deliver  them  at  a  particular 

48  destination  and  the  goods  are  there  duly  tendered  while  in  the 

49  possession  of  the  carrier,  the  risk  of  loss  passes  to  the  buyer 

50  when  the  goods  are  there  duly  so  tendered  as  to  enable  the 

51  buyer  to  take  delivery. 
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1  (2)  Where  the  goods  are  held  by  a  bailee  to  be  delivered 

2  without  being  moved,  the  risk  of  loss  passes  to  the  buyer 

3  (a)   On  his  receipt  of  a  negotiable  document  of  title  covering 

4  the  goods;  or 

5  (b)   On  acknowledgment  by  the  bailee  of  the  buyer's  right 

6  to  possession  of  the  goods ;  or 

7  (c)   After  his  receipt  of  a  nonnegotiable  document  of  title 

8  or  other  written  direction  to  deliver,  as  provided  in  subdivision 

9  (4)(b)  of  Section  12503. 

10  (3)   In  any  case  not  within  subdivision  (1)  or  (2),  the  risk 

11  of  loss  passes  to  the  buyer  on  his  receipt  of  the  goods  if  the 

12  seller  is  a  merchant ;  otherwise  the  risk  passes  to  the  buyer  on 

13  tender  of  delivery. 

14  (4)   The  provisions  of  this  section  are  subject  to  contrary 

15  agreement  of  the  parties  and  to  the  provisions  of  this  chapter 

16  on  sale  on  approval  (Section  12327)  and  on  effect  of  breach 

17  on  risk  of  loss  (Section  12510). 

18  12510.     (1)  Where  a  tender  or  delivery  of  goods  so  fails 

19  to  conform  to  the  contract  as  to  give  a  right  of  rejection  the 

20  risk  of  their  loss  remains  on  tiie  seller  until  cure  or  acceptance. 

21  (2)   Where  the  buyer  rightfully  revokes  acceptance  he  may 

22  to  the  extent  of  any  deficiency  in  his  effective  insurance  cover- 

23  age  treat  the  risk  of  loss  as  having  rested  on  the  seller  from  the 

24  beginning. 

25  (3)   Where  the  buyer  as  to  conforming  goods  already  iden- 

26  tified  to  the  contract  for  sale  repudiates  or  is  otherwise  in 

27  breach  before  risk  of  their  loss  has  passed  to  him,  the  seller 

28  may  to  the  extent  of  any  deficiency  in  his  effective  insurance 

29  coverage  treat  the  risk  of  loss  as  resting  on  the  buyer  for  a 

30  commercially  reasonable  time. 

31  12511.     (1)   Unless  otherwise  agreed  tender  of  payment  is 

32  a  condition  to  the  seller's  duty  to  tender  and  complete  any 

33  delivery. 

34  (2)   Tender  of  payment  is  sufficient  when  made  by  any  means 

35  or  in  any  manner  cni-roiit  in  the  ordinarj^  course  of  business 

36  unless  the  seller  demands  payment  in  legal  tender  and  gives 

37  any  extension  of  time  reasonably  necessary  to  procure  it. 

38  (3)   Subject  to  the  provisions  of  this  division  on  the  effect  of 

39  an  instrument  on  an  obligation  (Section  13802),  payment  by 

40  check  is  conditional  and  is  defeated  as  between  the  parties 

41  by  dishonor  of  the  check  on  due  presentment. 

42  12512.     (1)   Where  the  contract  requires  payment  before 

43  inspection  nonconformity  of  the  goods  does  not  excuse  the 

44  buyer  from  so  making  payment  unless 

45  -f»^  '-^^  nonconformity  iippearf^  witliout  inf^peetion ;  of 

46  -fb^  DcHpitc  tender  e#  4-ht^  ro«[uire(l  documcntH  ^he  eiroum- 

47  Htnno'n  woul^l  justify  injniu'lioii  iig;Hn.s4-  lioiio-p  under  ^he  fH--e- 

48  visions  el  44++«  division    (Si-ct'ion    1 .")  11  1) .    (he    iiouconformitif 

49  ajipcars  without  inspection. 

50  (2)   Payment  pursuant  to  subdivision   (1)   does  not  con.sti- 

51  tute  an  acceptance  of  goods  or  impair  the  buyer's  right  to 

52  inspect  or  any  of  his  remedies. 
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1  12513.     (1)  Unless  otherwise  agreed  and  subject  to  subdivi- 

2  vision  (3),  where  goods  are  tendered  or  delivered  or  identified 

3  to  the  contract  for  sale,  the  buyer  has  a  right  before  payment 

4  or  acceptance  to  inspect  them  at  any  reasonable  place  and 

5  time  and  in  any  reasonable  manner.  When  the  seller  is  re- 

6  quired  or  authorized  to  send  the  goods  to  the  buyer,  the  in- 

7  spection  may  be  after  their  arrival. 

8  (2)   Expenses  of  inspection  must  be  borne  by  the  buyer  but 

9  may  be  recovered  from  the  seller  if  the  goods  do  not  conform 

10  and  are  rejected. 

11  (3)   Unless  otherwise  agreed  and  subject  to  the  provisions  of 

12  this  chapter  on  C.I.F.  contracts   (subdivision   (3)   of  Section 

13  12321),  the  buyer  is  not  entitled  to  inspect  the  goods  before 

14  payment  of  the  price  when  the  contract  provides 

15  (a)   For  delivery  "C.O.D."  or  on  other  like  terms;  or 

16  (b)   For  payment  against  documents  of  title,  except  where 

17  such  payment  is  due  only  after  the  goods  are  to  become  avail- 

18  able  for  inspection. 

19  (4)   A  place  or  method  of  inspection  fixed  by  the  parties  is 

20  presumed  to  be  exclusive  but  unless  otherwise  expressly  agreed 

21  it  does  not  postpone  identification  or  shift  the  place  for  de- 

22  livery  or  for  passing  the  risk  of  loss.  If  compliance  becomes 

23  impossible,  inspection  shall  be  as  provided  in  this  section  unless 

24  the  place  or  method  fixed  was  clearly  intended  as  an  indis- 

25  pensable  condition  failure  of  which  avoids  the  contract. 

26  12514.     Unless  otherwise  agreed  documents  against  which 

27  a  draft  is  drawn  are  to  be  delivered  to  the  drawee  on  accept- 

28  ance  of  the  draft  if  it  is  payable  more  than  three  days  after 

29  presentment ;  otherwise,  only  on  payment. 

30  12515.     In  furtherance  of  the  adjustment  of  any  claim  or 

31  dispute 

32  (a)   Either  party  on  reasonable  notification  to  the  other  and 

33  for  the  purpose  of  ascertaining  the  facts  and  preserving  evi- 

34  dence  has  the  right  to  inspect,  test  and  sample  the  goods  in- 

35  eluding  such  of  them  as  may  be  in  the  possession  or  control  of 

36  the  other ;  and 

37  (b)   The  parties  may  agree  to  a  third  party  inspection  or 

38  survey  to  determine  the  conformity  or  condition  of  the  goods 

39  and  may  agree  that  the  findings  shall  be  binding  upon  them 

40  in  any  subsequent  litigation  or  adjustment. 

41 

42  Article  6.     Breach,  Repudiation  and  Excuse 

43 

44  12601.     Subject  to  the  provisions  of  this  chapter  on  breach 

45  in  installment  contracts  (Section  12612)  and  unless  otherwise 

46  agreed  under  the  sections  on  contractual  limitations  of  remedy 

47  (Sections  12718  and  12719),  if  the  goods  or  the  tender  of  de- 

48  livery  fail   in   any  respect  to  conform   to  the   contract,  the 

49  buyer  may 

50  (a)  Reject  the  whole;  or 

51  (b)   Accept  the  whole;  or 

52  (c)  Accept  any  commercial  unit  or  units  and  reject  the  rest. 
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1  12602.     (1)  Rejection  of  goods  must  be  within  a  reasonable 

2  time  after  their  delivery  or  tender.  It  is  ineffective  unless  the 

3  buyer  seasonably  notifies  the  seller. 

4  (2)   Subject  to  the  provisions  of  the  two  following  sections 

5  on  rejected  goods  (Sections  12603  and  1260-4), 

6  (a)   After  rejection  any  exercise  of  ownership  by  the  buyer 

7  with  respect  to  any  commercial  unit  is  wrongful  as  against 

8  the  seller;  and 

9  (b)   If  the  buj'er  has  before  rejection  taken  physical  pos- 

10  session  of  goods  in  which  he  does  not  have  a  security  interest 

11  under  the  provisions  of  this  chapter  (subdivision  (3)  of  Sec- 

12  tion  12711),  he  is  under  a  duty  after  rejection  to  hold  them 

13  with  reasonable  care  at  the  seller's  disposition  for  a  time  suf- 

14  ficient  to  permit  the  seller  to  remove  them ;  but 

15  (c)   The  buyer  has  no  further  obligations  with  regard  to 

16  goods  rightfully  rejected. 

17  (3)   The  seller's  rights  with  respect  to  goods  wrongfully  re- 

18  jected  are  governed  by  the  provisions  of  this  chapter  on  seller's 

19  remedies  in  general  (Section  12703). 

20  12603.     (1)   Subject  to  any  security  interest  in  the  buyer 

21  (subdivision   (3)    of  Section  12711),  when  the  seller  has  no 

22  agent  or  place  of  business  at  the  market  of  rejection  a  merchant 

23  buyer  is  under  a  duty  after  rejection  of  goods  in  his  possession 

24  or  control  to  follow  any  reasonable  instructions  received  from 

25  the  seller  Avith  respect  to  the  goods  and  in  the  absence  of  such 

26  instructions  to  make  reasonable  efforts  to  sell  them  for  the 

27  seller's  account  if  they  are  perishable  or  threaten  to  decline  in 

28  value  speedil3\  Instructions  are  not  reasonable  if  on  demand 

29  indemnity  for  expenses  is  not  forthcoming. 

30  (2)   When  the  buyer  sells  goods  under  subdivision  (1),  he 

31  is  entitled  to  reimbursement  from  the  seller  or  out  of  the  pro- 

32  ceeds  for  reasonable  expenses  of  caring  for  and  selling  them, 

33  and  if  the  expenses  include  no  selling  commission  then  to  such 

34  eonnnission  as  is  usual  in  the  trade  or  if  there  is  none  to  a 

35  reasonable  sum  not  exceeding  10  percent  on  the  gross  pro- 

36  ceeds. 

37  (3)   In  complying  with  this  section  the  buyer  is  held  only  to 

38  good  faith  and  good  faith  conduct  hereunder  is  neither  accept- 

39  ance  nor  conversion  nor  the  basis  of  an  action  for  damages. 

40  12604.     Subject  to  the  provisions  of  the  immediately  pre- 

41  ceding  section  on   perishables  if  the  seller  gives  no   instruc- 

42  tions  within  a  reasonable  time  after  notification  of  rejection 

43  the  buyer  may  store  the  rejected  goods  tor  the  seller's  account 

44  or  reship  them  to  him  or  resell  them  for  the  seller's  account 

45  with    reimbursement   as   provided    in   the   preceding   section. 

46  Such  action  is  not  acceptance  or  conversion. 

47  12(505.      (1)    Tlie  buyer's  failure  to  state  in  connection  with 

48  rejection  a  particular  defect  which  is  ascertainable  by  rcasou- 
45)  able  inspection   precludes  him  from   i-elying  on   the  unstated 

50  defect  to  justify  rejection  or  to  establish  breach 

51  (a)   Where  the  seller  could  liave  cured  it  if  stated  season- 

52  ably ;  or 
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1  (b)   Between  merchants  when  the  seller  has  after  rejection 

2  made  a  request  in  writing  for  a  full  and  final  written  state- 

3  ment  of  all  defects  on  which  the  buyer  proposes  to  rely. 

4  (2)   Payment  against  documents  made  without  reservation 

5  of  rights  precludes  recovery  of  the  payment  for  defects  ap- 

6  parent  on  the  face  of  the  documents. 

7  12606.     (1)  Acceptance  of  goods  occurs  when  the  buyer 

8  (a)   After  a  reasonable  opportunity  to  inspect  the  goods 

9  signifies  to  the  seller  that  the  goods  are  conforming  or  that  he 

10  will  take  or  retaiii  them  in  spite  of  their  nonconformity ;  or 

11  (b)   Fails  to  make  an  effective  rejection  (subdivision  (1)  of 

12  Section  12602),  but  such  acceptance  does  not  occur  until  the 

13  buyer  has  had  a  reasonable  opportunity  to  inspect  them ;  or 

14  (c)   Does  any  act  inconsistent  with  the  seller's  ownership; 

15  but  if  such  act  is  wrongful  as  against  the  seller  it  is  an  accept- 

16  ance  only  if  ratified  by  him. 

17  (2)   Acceptance  of  a  part  of  any  commercial  unit  is  accept- 

18  ance  of  that  entire  unit. 

19  12607.     (1)  The  buyer  must  pay  at  the  contract  rate  for  any 

20  goods  accepted. 

21  (2)   Acceptance  of  goods  by  the  buyer  precludes  rejection 

22  of  the  goods  accepted  and  if  made  with  knowledge  of  a  non- 
23  conformity  cannot  be  revoked  because  of  it  unless  the  accept- 

24  ance  was  on  the  reasonable  assumption  that  the  nonconformity 

25  would  be  seasonably  cured  but  acceptance  does  not  of  itself 

26  impair  any  other  remedy  provided  by  this  chapter  for  non- 
27  conformity. 

28  (3)   Where  a  tender  has  been  accepted 

29  (a)   The  buyer  must  within  a  reasonable  time  after  he  dis- 

30  covers  or  should  have  discovered  any  breach  notify  the  seller 

31  of  breach  or  be  barred  from  any  remedy ;  and 

32  (b)   If  the  claim  is  one  for  infringement  or  the  like  (subdivi- 

33  sion  (3)  of  Section  12312)  and  the  buyer  is  sued  as  a  result  of 

34  such  a  breach  he  must  so  notify  the  seller  within  a  reasonable 

35  time  after  he  receives  notice  of  the  litigation  or  be  barred  from 

36  any  remedy  over  for  liability  established  by  the  litigation. 

37  (4)   The  burden  is  on  the  buyer  to  establish  any  breach  with 

38  respect  to  the  goods  accepted. 

39  (5)  Where  the  buyer  is  sued  for  breach  of  a  warranty  or 

40  other  obligation  for  which  his  seller  is  answerable  over 

41  (a)   He  may  give  his  seller  written  notice  of  the  litigation.  If 

42  the  notice  states  that  the  seller  may  come  in  and  defend  and 

43  that  if  the  seller  does  not  do  so  he  will  be  bound  in  any  action 

44  against  him  by  his  buyer  by  any  determination  of  fact  common 

45  to  the  two  litigations,  then  unless  the  seller  after  seasonable 

46  receipt  of  the  notice  does  come  in  and  defend  he  is  so  bound. 

47  (b)   If  the  claim  is  one  for  infringement  or  the  like  (subdivi- 

48  sion  (3)  of  Section  12312)  the  original  seller  may  demand  in 

49  writing  that  his  buyer  turn  over  to  him  control  of  the  litigation 

50  including  settlement  or  else  be  barred  from  any  remedy  over 

51  and  if  he  also  agrees  to  bear  all  expense  and  to  satisfy  any 
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1  adverse  judgment,  then  unless  the  buyer  after  seasonable  re- 

2  ceipt  of  the  demand  does  turn  over  control  the  buyer  is  so 

3  barred. 

4  (6)   The  provisions  of  subdivisions  (3),  (4)  and  (5)  apply 

5  to  any  obligation  of  a  buyer  to  hold  the  seller  harmless  against 

6  infringement  or  the  like  (subdivision  (3)  of  Section  12312). 

7  12608.     (1)   The  buyer  may  revoke  his  acceptance  of  a  lot  or 

8  commercial  unit  whose  nonconformity  substantially  impairs  its 

9  value  to  him  if  he  has  accepted  it 

10  (a)   On  the  reasonable  assumption  that  its  nonconformity 

11  would  be  cured  and  it  has  not  been  seasonably  cured;  or 

12  (b)   Without  discovery  of  such  nonconformity  if  his  accept- 

13  ance  was  reasonably  induced  either  by  the  difficulty  of  dis- 

14  covery  before  acceptance  or  by  the  seller's  assurances. 

15  (2)   Revocation  of  acceptance  must  occur  within  a  reasonable 

16  time  after  the  buj^er  discovers  or  should  have  discovered  the 

17  ground  for  it  and  before  any  substantial  change  in  condition 

18  of  the  goods  which  is  not  caused  by  their  own  defects.  It  is  not 

19  effective  until  the  buyer  notifies  the  seller  of  it. 

20  (3)  A  buyer  who  so  revokes  has  the  same  rights  and  duties 

21  with  regard  to  the  goods  involved  as  if  he  had  rejected  them. 

22  12609.     (1)   A  contract  for  sale  imposes  an  obligation  on 

23  each  party  that  the  other's  expectation  of  receiving  due  per- 

24  formance  will  not  be  impaired.  ^\Tien  reasonable  grounds  for 

25  insecurity  arise  with  respect  to  the  performance  of  either  party 

26  the  other  may  in  Avriling  demand  adequate  assurance  of  due 

27  performance  and  until  he  receives  such  assurance  may  if  com- 

28  mercially  reasonable  suspend  any  performance  for  which  he 

29  has  not  already  received  the  agreed  return. 

30  (2)   Between  merchants  the  reasonableness  of  grounds  for 

31  insecurity  and  the  adequacy  of  any  assurance  offered  shall  be 

32  determined  according  to  commercial  standards. 

33  (3)   Acceptance  of  any  improper  delivery  or  payment  does 

34  not  prejudice  the  aggrieved  party's  right  to  demand  adequate 

35  assurance  of  future  performance. 

36  (4)   After  receipt  of  a  justified  demand  failure  to  provide 

37  within  a  reasonable  time  not  exceeding  30  days  such  assurance 

38  of  due  performance  as  is  adequate  under  the  circumstances  of 

39  the  particular  case  is  a  repudiation  of  the  contract. 

40  12610.     When  either  party  repudiates  the  contract  with  re- 

41  spect  to  a  performance  not  yet  due  the  loss  of  which  will  sub- 

42  stantially  impair  the  value  of  the  contract  to  the  other,  the 

43  aggrieved  party  may 

44  (a)   For  a  commercially  reasonable  time  await  performance 

45  by  the  repudiating  party;  or 

46  (b)  Resort  to  any  remedy  for  breach  (Section  12703  or  Sec- 

47  tion  12711),  even  though  he  has  notified  the  repudiating  party 

48  that  he  would  await  the  hitter's  performance  and  has  urged 

49  retraction ;  and 

50  (c)   In  either  case  suspend  his  own  performance  or  proceed 

51  in  accordance  with  the  provisions  of  this  chapter  on  the  seller's 
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1  right  to  identify  goods  to  the  contract  notwithstanding  breach 

2  or  to  salvage  unfinished  goods  (Section  12704). 

3  12611.     (1)  Until  the  repudiating  party's  next  performance 

4  is  due  he  can  retract  his  repudiation  unless  the  aggrieved  party 

5  has  since  the  repudiation  canceled  or  materially  changed  his 

6  position  or  otherwise  indicated  that  he  considers  the  repudia- 

7  tion  final. 

8  (2)  Retraction  may  be  by  any  method  which  clearly  indi- 

9  cates  to  the  aggrieved  party  that  the  repudiating  party  intends 
10  to  perform,  but  must  include  any  assurance  justifiably  de- 
ll manded  under  the  provisions  of  this  chapter  (Section  12609). 

12  (3)  Retraction    reinstates   the   repudiating   party's   rights 

13  under  the  contract  with  due  excuse  and  allowance  to  the  ag- 

14  grieved  party  for  any  delay  occasioned  by  the  repudiation. 

15  12612.     (1)  An  "installment  contract"   is   one  which  re- 

16  quires  or  authorizes  the  delivery  of  goods  in  separate  lots  to  be 

17  separately  accepted,  even  though  the  contract  contains  a  clause 

18  ' '  each  delivery  is  a  separate  contract ' '  or  its  equivalent. 

19  (2)   The  buyer  may  reject  any  installment  which  is  noncon- 

20  forming  if  the  nonconformity  substantially  impairs  the  value 

21  of  that  installment  and  cannot  be  cured  or  if  the  noncon- 

22  f ormity  is  a  defect  in  the  required  documents ;  but  if  the  non- 
23  conformity  does  not  fall  within  subdivision  (3)  and  the  seller 

24  gives  adequate  assurance  of  its  cure  the  buyer  must  accept  that 

25  installment. 

26  (3)   Whenever  nonconformity  or  default  with  respect  to  one 

27  or  more  installments  substantially  impairs  the  value  of  the 

28  whole  contract  there  is  a  breach  of  the  whole.  But  the  aggrieved 

29  party  reinstates  the  contract  if  he  accepts  h  nonconforming 

30  installment  without  seasonably  notifying  of  cancellation  or  if 

31  he  brings  an  action  with  respect  only  to  past  installments  or 

32  demands  performance  as  to  future  installments. 

33  12613.     Where  the   contract  requires  for  its  performance 

34  goods  identified  when  the  contract  is  made,  and  the  goods  suffer 

35  casualty  without  fault  of  either  party  before  the  risk  of  loss 
3g  passes  to  the  buyer,  or  in  a  proper  case  under  a  "  no  arrival,  no 

37  sale"  term  (Section  12324)  then 

38  (a)   If  the  loss  is  total  the  contract  is  avoided  ;  and 

39  (b)   If  the  loss  is  partial  or  the  goods  have  so  deteriorated 

40  as  no  longer  to  conform  to  the  contract  the  buyer  may  never- 
4]^  theless  demand  inspection  and  at  his  option  either  treat  the 

42  contract  as  avoided  or  accept  the  p'oods  with  due  allowance 

43  from  the  contract  price  for  the  deterioration  or  the  deficiency 

44  in  quantity  but  without  further  right  against  the  seller. 

45  12614.      (1)   Where  without  fault  of  either  party  the  agreed 

46  berthing,  loading,  or  unloading  facilities  fail  or  an  agreed  type 

47  of  carrier  becomes  unavailable  or  the  agreed  manner  of  de- 

48  livery   otherwise   becomes   commercially   impracticable   but   a 

49  commercially  reasonable  substitute  is  available,  such  substitute 

50  performance  must  be  tendered  and  accepted. 

51  (2)   If  the  agreed  means  or  manner  of  payment  fails  because 

52  of  domestic  or  foreign  governmental  regulation,  the  seller  may 
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1  Avithhold  or  stop  delivery  unless  the  buyer  provides  a  means  or 

2  manner  of  payment  which  is  commercially  a  substantial  equiva- 

3  lent.  If  delivery  has  already  been  taken,  payment  by  the  means 

4  or  in  the  manner  provided  by  the  regulation  discharges  the 

5  buyer's  obligation  unless  the  regulation  is  discriminatory,  op- 

6  pressive  or  predator3\ 

7  12G15.     Except  so  far  as  a  seller  may  have  assumed  a  greater 

8  obligation  and  subject  to  the  preceding  section  on  substituted 

9  performance : 

10  (a)   Delay  in  delivery  or  nondelivery  in  whole  or  in  part 

11  bj^  a  seller  who  complies  with  paragraphs  (b)  and  (c)  is  not 

12  a  breach  of  his  duty  under  a  contract  for  sale  if  performance 

13  as  agreed  has  been  made  impracticable  hy  the  occurrence  of  a 

14  contingency  the  nonoccurrence  of  which  was  a  basic  assump- 

15  tion  on  which  the  contract  was  made  or  by  compliance  in  good 

16  faith  with  any  applicable  foreign  or  domestic  governmental 

17  regulation  or  order  whether  or  not  it  later  proves  to  be  invalid. 

18  (b)   Where  the  causes  mentioned  in  paragraph    (a)   affect 

19  only  a  part  of  the  seller's  capacity  to  perform,  he  must  allocate 

20  production  and  deliveries  among  his  customei's  but  may  at  his 

21  option  include  regular  customers  not  then  under  contract  as 

22  well  as  his  own  requirements  for  further  manufacture.  He  may 

23  so  allocate  in  any  manner  which  is  fair  and  reasonable. 

24  (c)   The  seller  must  notify  the  buyer  seasonably  that  there 

25  will  be  delay  or  nondelivery  and,  when  allocation  is  required 

26  under  paragrai)h  (b),  of  the  estimated  quota  thus  made  avail- 

27  able  for  the  buyer. 

28  12616.     (1)   Where  the  buyer  receives  notification  of  a  ma- 

29  terial  or  indefinite  delay  or  an  allocation  justified  under  the 

30  preceding  section  he  may  by  written  notification  to  the  seller 

31  as  to  any  delivery  concerned,  and  where  the  prospective  de- 

32  ficiency  substantially  impairs  the  value  of  the  whole  contract 

33  under  the  provisions  of  this  chapter  relating  to  breach  of  in- 

34  stailment  contracts  (.Section  12612),  then  also  as  to  the  whole, 

35  (a)   Terminate  and  thereby  discharge  any  unexecuted  por- 

36  tion  of  the  contract ;  or 

37  (b)   Modify  the  contract  by  agreeing  to  take  his  available 

38  quota  in  substitution. 

39  (2)   If  after  receipt  of  such  notification  from  the  seller  the 

40  bu3'er  fails  so  to  modify  the  contract  within  a  reasonable  time 
42  not  exceeding  30  days  the  contract  lapses  with  respect  to  any 

42  deliveries  affected. 

43  (3)    The  provisions  of  this  section  may  not  be  negated  by 

44  agreement  except  insofar  as  the  seller  has  assumed  a  greater 

45  obligation  under  the  i)receding  section. 

46 

47  .                  Article  7.     Remedies 

48 

49  12701.     Remedies  for  breach  of  any  obligation  or  promise 

50  ''oUateral  or  ancillary  to  a  contract  for  sale  are  not  impaired 

51  by  the  provisions  of  this  chapter. 

(  692  ) 


S.B.  1093  —  3G  — 

1  12702.     (1)   Where  the  seller  discovers  the  buyer  to  be  in- 

2  solvent  he  may  refuse  delivery  except  for  cash  including  pay- 

3  ment  for  all  goods  theretofore  delivered  under  the  contract, 

4  and  stop  delivery  under  this  chapter  (Section  12705). 

5  (2)  Where  the  seller  discovers  that  the  buyer  has  received 

6  goods  on  credit  while  insolvent  he  may  reclaim  the  goods  upon 

7  demand  made  within  10  days  after  the  receipt,  but  if  misrep- 

8  resentation  of  solvency  has  been  made  to  the  particular  seller 

9  in  writing  within  three  months  before  delivery  the  10-day  limi- 

10  tation  does  not  apply.  Except  as  provided  in  this  subdivision 

11  the  seller  may  not  base  a  right  to  reclaim  goods  on  the  buyer's 

12  fraudulent  or  innocent  misrepresentation  of  solvency  or  of  in- 

13  tent  to  pay. 

14  (3)   The  seller's  right  to  reclaim  under  subdivision  (2)  is 

15  subject  to  the  rights  of  a  buyer  in  ordinary  course  or  other 

16  good  faith  purchaser  under  this  chapter  (Section  12403).  Suc- 

17  cessful  reclamation  of  goods  excludes  all  other  remedies  with 

18  respect  to  them. 

19  12703.     Where  the  buyer  AA^ongfnlly  rejects  or  revokes  ac- 

20  ceptance  of  goods  or  fails  to  make  a  payment  due  on  or  before- 

21  delivery  or  repudiates  with  respect  to  a  part  or  the  whole, 

22  then  with  respect  to  any  goods  directly  affected  and,  if  the 

23  breach  is  of  the  whole  contract  (Section  12612),  then  also  with 

24  respect  to  the  whole  undelivered  balance,  the  aggrieved  seller 

25  may 

26  (a)  Withhold  delivery  of  such  goods ; 

27  (b)   Stop  delivery  by  any  bailee  as  hereafter  provided  (Sec- 

28  tion  12705)  ; 

29  (c)   Proceed  under  the  next  section  respecting  goods  still 

30  unidentified  to  the  contract  ; 

31  (d)   Resell  and  recover  damages  as  hereafter  provided  (Sec- 

32  tion  12706)  ; 

33  (e)  Recover  damages  for  nonacceptance  (Section  12708)  or 

34  in  a  proper  case  the  price  (Section  12709)  ; 

35  (f)   Cancel. 

36  12704.     (1)   An  aggrieved  seller  under  the  preceding  sec- 

37  tion  may 

38  (a)   Identify  to  the  contract  conforming  goods  not  already 

39  identified  if  at  the  time  he  learned  of  the  breach  they  are  in  his 

40  possession  or  control ; 

41  (b)   Treat  as  the  subject  of  resale  goods  which  have  demon- 

42  strably  been  intended  for  the  particular  contract  even  though 

43  those  goods  are  unfinished. 

44  ( 2 )   Where  the  goods  are  unfinished  an  aggrieved  seller  may 

45  in  the  exercise  of  reasonable  commercial  judgment  for  the 

46  purposes  of  avoiding  loss  and  of  effective  realization  either 

47  complete  the  manufacture  and  wholly  identify  the  goods  to  the 

48  contract  or  cease  manufacture  and  resell  for  scrap  or  salvage 

49  value  or  proceed  in  any  other  reasonable  manner. 

50  12705.     (1)   The  seller  may  stop  delivery  of  goods  in  the 

51  possession  of  a  carrier  or  other  bailee  when  he  discovers  the 

52  buyer  to  be  insolvent  (Section  12702)  and  may  stop  delivery 

(693) 


—  37  —  S.B.  1093 

1  of  carload,  trnckload,  planeload  or  larger  shipments  of  express 

2  or  freight  when  the  buyer  repudiates  or  fails  to  make  a  pay- 

3  ment  due  before  delivery  or  if  for  any  other  reason  the  seller 

4  has  a  right  to  withhold  or  reclaim  the  goods. 

5  (2)   As  against  such  buyer  the  seller  may  stop  delivery  until 

6  (a)  Receipt  of  the  goods  by  the  buyer;  or 

7  (b)   Acknowledgment  to  the  buyer  by  any  bailee  of  the 

8  goods  except  a  carrier  that  the  bailee  holds  the  goods  for  the 

9  buyer ;  or 

10  (c)   Such  acknowledgment  to  the  buyer  by  a  carrier  by  re- 

11  shipment  or  as  warehouseman ;  or 

12  (d)   Negotiation  to  the  buyer  of  any  negotiable  document  of 

13  title  covering  the  goods. 

14  (3)    (a)   To  stop  delivery  the  seller  must  so  notify  as  to 

15  enable  the  bailee  by  reasonable  diligence  to  prevent  delivery  of 

16  the  goods. 

17  (b)   After  such  notification  the  bailee  must  hold  and  deliver 

18  the  goods  according  to  the  directions  of  the  seller  but  the  seller 

19  is  liable  to  the  bailee  for  any  ensuing  charges  or  damages. 

20  (c)   If  a  negotiable  document  of  title  has  been  issued  for 

21  goods  the  bailee  is  not  obliged  to  obey  a  notification  to  stop 

22  until  surrender  of  the  document. 

23  (d)   A  carrier  who  has  issued  a  nonnegotiable  bill  of  lading 

24  is  not  obliged  to  obey  a  notification  to  stop  received  from  a 

25  person  other  than  the  consignor. 

26  12706.     (1)  Under  the  conditions  stated  in  Section  12703 

27  on  seller's  remedies,  the  seller  may  resell  the  goods  concerned 

28  or  the  undelivered  balance  thereof.  Where  the  resale  is  made  in 

29  good  faith  and  in  a  commercially  reasonable  manner  the  seller 

30  may  recover  the  difference  between  the  resale  price  and  the 

31  contract  price  together  with  any  incidental  damages  allowed 

32  under  the  provisions  of  this  chapter  (Section  12710),  but  less 

33  expenses  saved  in  consequence  of  the  buyer's  breach. 

34  (2)   Except  as  otherwise  provided  in  subdivision    (3)    or 

35  unless  otherwise  agreed  resale  may  be  at  public  or  private  sale 

36  including  sale  by  w^ay  of  one  or  more  contracts  to  sell  or  of 

37  identification  to  an  existing  contract  of  the  seller.  Sale  may  be 

38  as  a  unit  or  in  parcels  and  at  any  time  and  place  and  on  any 

39  terms  but   every   aspect  of  the   sale   including   the   method, 

40  manner,  time,  place  and  terms  must  be  commercially  reason- 

41  able.  The  resale  must  be  reasonably  identified  as  referring  to 

42  the  broken  contract,  but  it  is  not  necessary  that  the  goods  be  in 

43  existence  or  that  any  or  all  of  them  have  been  identified  to 

44  the  contract  before  the  breach. 

45  (3)   Where  the  resale  is  at  private  sale  the  seller  must  give 

46  the  buyer  reasonable  notification  of  his  intention  to  resell. 

47  (4)   Where  the  resale  is  at  public  sale 

48  (a)   Only  identified  goods  can  be  sold  except  where  there  is 

49  a  recognized  market  for  a  public  sale  of  futures  in  goods  of 

50  the  kind  ;  and 

51  (b)   It  must  be  made  at  a  usual  place  or  market  for  public 

52  sale  if  one  is  reasonably  available  and  except  in  the  case  of 
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1  goods  which  are  perishable  or  threaten  to  decline  in  value 

2  speedily  the  seller  must  give  the  buyer  reasonable  notice  of 

3  the  time  and  place  of  the  resale ;  and 

4  (c)   If  the  goods  are  not  to  be  within  the  view  of  those  at- 

5  tending  the  sale  the  notification  of  sale  must  state  the  place 

6  where  the  goods  are  located  and  provide  for  their  reasonable 

7  inspection  by  prospective  bidders ;  and 

8  (d)   The  seller  may  buy, 

9  (5)   A  purchaser  who  buys  in  good  faith  at  a  resale  takes  the 

10  goods  free  of  any  rights  of  the  original  buyer  even  though  the 

11  seller  fails  to  comply  with  one  or  more  of  the  requirements  of 

12  this  section. 

13  (6)   The  seller  is  not  accountable  to  the  buyer  for  any  profit 

14  made  on  any  resale.  A  person  in  the  position  of  a  seller  (Sec- 

15  tion  12707)  or  a  buyer  who  has  rightfully  rejected  or  justifi- 

16  ably  revoked  acceptance  must  account  for  any  excess  over  the 

17  amount  of  his  security  interest,  as  hereinafter  defined   (sub- 

18  division  (3)  of  Section  12711). 

19  12707.     (1)   A  "person  in  the  position  of  a  seller"  includes 

20  as  against  a  principal  an  agent  who  has  paid  or  become  respon- 

21  sible  for  the  price  of  goods  on  behalf  of  his  principal  or  anyone 

22  who  otherwise  holds  a  security  interest  or  other  right  in  goods 

23  similar  to  that  of  a  seller. 

24  (2)  A  person  in  the  position  of  a  seller  may  as  provided  in 

25  this  chapter  withhold  or  stop  delivery  (Section  12705)  and  re- 

26  sell  (Section  12706)  and  recover  incidental  damages  (Section 

27  12710). 

28  12708.     (1)   Subject  to  subdivision   (2)   and  to  the  provi- 

29  sions  of  this  chapter  with  respect  to  proof  of  market  price 

30  (Section  12723),  the  measure  of  damages  for  nonacceptance 

31  or  repudiation  by  the   buyer  is  the   difference  between  the 

32  market  price  at  the  time  and  place  for  tender  and  the  unpaid 

33  contract  price  together  Avith  any  incidental  damages  provided 

34  in  this  chapter   (Section  12710),  but  less  expenses  saved  in 

35  consequence  of  the  buyer's  breach. 

36  (2)   If  the  measure  of  damages  provided  in  subdivision  (1) 

37  is  inadequate  to  put  the  seller  in  as  good  a  position  as  perform- 

38  ance  would  have  done  then  the  measure  of  damages  is  the  profit 

39  (including  reasonable  overhead)  which  the  seller  would  have 

40  made  from  full  performance  by  the  buyer,  together  with  any 

41  incidental  damages  provided  in  this  chapter  (Section  12710), 

42  due  allowance  for  costs  reasonably  incurred  and  due  credit  for 

43  payments  or  proceeds  of  resale. 

44  12709.     (1)   When  the  buyer  fails  to  pay  the  price  as  it 

45  becomes  due  the  seller  may  recover,  together  with  any  inci- 

46  dental  damages  under  the  next  section,  the  price 

47  (a)   Of  goods  accepted  or  of  conforming  goods  lost  or  dam- 

48  aged  within  a  commercially  reasonable  time  after  risk  of  their 

49  loss  has  passed  to  the  buyer ;  and 

50  (b)   Of  goods  identified  to  the  contract  if  the  seller  is  unable 

51  after  reasonable  effort  to  resell  them  at  a  reasonable  price  or 
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1  the  circumstances  reasonably  indicate  that  such  effort  will  be 

2  unavailincf. 

3  (2)   Where  the  seller  sues  for  the  price  he  must  liold  for  the 

4  buyer  any  jroods  which  have  been  identified  to  tlie  contract  and 

5  are  still  in  his  control  except  that  if  resale  becomes  possible  he 

6  may  resell  them  at  any  time  prior  to  the  collection  of  the  judg- 

7  ment.  The  net  proceeds  of  any  such  resale  must  be  credited  to 

8  the  buyer  and  payment  of  the  judgment  entitles  him  to  any 

9  goods  not  resold. 

10  (3)   After  the  buyer  has  Avrongfully  rejected  or  revoked  ac- 

11  ceptance  of  the  poods  or  has  failed  to  make  a  payment  due  or 

12  has  repudiated  (Section  12610),  a  seller  who  is  held  not  en- 

13  titled  to  the  price   under  this  section   shall   nevertheless  be 

14  awarded  damages  for  nonacceptance  under  the  preceding  sec- 

15  tion. 

16  12710.     Incidental  damages  to  an  aggrieved  seller  include 

17  any  commercially  reasonable  charges,  expenses  or  commissions 

18  incurred  in  stopping  delivery,  in  the  transportation,  care  and 

19  custody  of  goods  after  the  buyer's  breach,  in  connection  with 

20  return  or  resale  of  the  goods  or  otherwise  resulting  from  the 

21  breach. 

22  12711.      (1)   Where    the   seller    fails    to   make    delivery   or 

23  repudiates  or  the  buyer  rightfully  rejects  or  justifiably  re- 

24  vokes   acceptance   then  with   respect  to  any  goods  involved, 

25  and   with    respect    to   the   whole   if   the   breach    goes   to   the 

26  whole  contract   (Section  12612),  the  buyer  may  cancel  and 

27  whether  or  not  he  has  done  so  may  in  addition  to  recovering 

28  so  much  of  the  price  as  has  been  paid 

29  (a)   "Cover"  and  have  damages  under  the  next  section  as  to 

30  all  the  goods  affected  whether  or  not  they  have  been  identified 

31  to  the  contract;  or 

32  (b)   Recover  damages  for  nondelivery  as  provided  in  this 

33  chapter  (Section  12713). 

34  (2)   Where  the  seller  fails  to  deliver  or  repudiates  the  buyer 

35  may  also 

36  (a)   If  the  goods  have  been  identified  recover  them  as  pro- 

37  vided  in  this  chapter  (Section  12502)  ;  or 

38  (b)   In  a  proper  case  obtain  specific  performance  or  replevy 

39  the  goods  as  provided  in  this  chapter  (Section  12716). 

40  (3)    On  rightful  rejection  or  justifiable  revocation  of  accept- 

41  ance  a  buyer  has  a  security  interest  in  goods  in  his  possession 

42  or  control  for  any  payments  made  on  their  price  and  any  ex- 

43  penses  reasonably  incurred  in  their  inspection,  receipt,  trans- 

44  portation,  care  and  custody  and  may  hold  such  goods  and  resell 

45  them  in  like  manner  as  an  aggrieved  seller  (Section  12706). 

46  12712.      (1)    After   a   breach    within    the   preceding  section 

47  tli(>  buyer  may  "cover"  by  making  in  good  faith  and  witliout 

48  unreasonable  delay  any  reasonable  purchase  of  or  contract  to 

49  i)urchase  goods  in  substitution  for  those  due  from  the  seller. 
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1  (2)   The  buyer  may  recover  from  the  seller  as  damages  the 

2  difference  between  the  cost  of  cover  and  the  contract  price  to- 

3  gether  with  any  incidental  or  consequential  damages  as  herein- 

4  after  defined  (Section  12715),  but  less  expenses  saved  in  con- 

5  sequence  of  the  seller's  breach. 

6  (3)   Failure  of  the  buyer  to  effect  cover  within  this  section 

7  does  not  bar  him  from  any  other  remedy. 

8  12713.     (1)   Subject  to  the  provisions  of  this  chapter  with 

9  respect  to  proof  of  market  price   (Section  12723),  the  meas- 

10  ure  of  damages  for  nondelivery  or  repudiation  by  the  seller 

11  is  the  difference  betv/een  the  market  price  at  the  time  when 

12  the  buyer  learned  of  the  breach  and  the  contract  price  together 

13  with  any  incidental  and  consequential  damages  provided  in 

14  this  chapter  (Section  12715),  but  less  expenses  saved  in  con- 

15  sequence  of  the  seller's  breach. 

16  (2)  Market  price  is  to  be  determined  as  of  the  place  for 

17  tender  or,  in  cases  of  rejection  after  arrival  or  revocation  of 

18  acceptance,  as  of  the  place  of  arrival. 

19  12714.     (1)   "Where  the  buyer  has  accepted  goods  and  given 

20  notification  (subdivision  (3)  of  Section  12607)  he  may  recover- 

21  as  damages  for  any  nonconformity  of  tender  the  loss  resulting 

22  in  the  ordinary  course  of  events  from  the  seller's  breach  as 

23  determined  in  any  manner  which  is  reasonable. 

24  (2)   The  measure  of  damages  for  breach  of  warranty  is  the 

25  difference  at  the  time  and  place  of  acceptance  between  the 

26  value  of  the  goods  accepted  and  the  value  they  would  have  had 

27  if  they  had  been  as  warranted,  unless  special  circumstances 

28  show  proximate  damages  of  a  different  amount. 

29  (3)   In  a  proper  case  any  incidental  and  consequential  dam- 

30  ages  under  the  next  section  may  also  be  recovered. 

31  12715.     (1)   Incidental  damages  resulting  from  the  seller's 

32  breach  include   expenses  reasonably   incurred   in   inspection, 

33  receipt,  transportation  and  care  and  custody  of  goods  right- 

34  fully  rejected,  any  commercially  reasonable  charges,  expenses 

35  or  commissions  in  connection  with  effecting  cover  and  any 

36  other  reasonable  expense  incident  to  the  delay  or  other  breach. 

37  (2)  Consequential  damages  resulting  from  the  seller 's  breach 

38  include 

39  (a)   Any  loss  resulting  from  general  or  particular  require- 

40  ments  and  needs  of  which  the  seller  at  the  time  of  contracting 

41  had  reason  to  know  and  which  could  not  reasonably  be  pre- 

42  vented  by  cover  or  otherwise ;  and 

43  (b)   Injury   to   person   or   property   proximately   resulting 

44  from  any  breach  of  warranty. 

45  12716.     (1)   Specific  performance  may  be  decreed  where  the 

46  goods  are  unique  or  in  other  proper  circumstances. 

47  (2)   The  decree  for  specific  performance  may  include  such 

48  terms  and  conditions  as  to  payment  of  the  price,  damages,  or 

49  other  relief  as  the  court  may  deem  just. 

50  (3)   The  buyer  has  a  right  of  replevin  for  goods  identified 

51  to  the  contract  if  after  reasonable  effort  he  is  unable  to  effect 

52  cover  for  such  goods  or  the  circumstances  reasonably  indicate 
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1  that  such  effort  will  be  unavailing  or  if  the  goods  have  been 

2  shipped  under  reservation  and  satisfaction  of  the  security  in- 

3  terest  in  them  has  been  made  or  tendered. 

4  12717.     The  buyer  on  notifying  the  seller  of  his  intention  to 

5  do  so  may  deduct  all  or  any  part  of  the  damages  resulting 

6  from  any  breach  of  the  contract  from  any  part  of  the  price 

7  still  due  under  the  same  contract. 

8  12718.     (1)   Damages  for  breach  by  either  party  may  be 

9  liquidated  in  the  agreement  but  only  at  an  amount  which  is 

10  reasonable  in  the  light  of  the  anticipated  or  actual  harm  caused 

11  by  the  breach,  the  difficulties  of  proof  of  loss,  and  the  incon- 

12  venience  or  nonfeasibility  of  otherwise  obtaining  an  adequate 

13  remedy.  A  term  fixing  unreasonably  large  liquidated  damages 

14  is  void  as  a  penalt3^ 

15  (2)   Where  the  seller  justifiably  withholds  delivery  of  goods 

16  because  of  the  buyer's  breach,  the  buyer  is  entitled  to  restitu- 

17  tion  of  any  amount  by  which  the  sum  of  his  payments  exceeds 

18  (a)   The  amount  to  Avhich  the  seller  is  entitled  by  virtue  of 

19  terms  liquidating  the  seller's  damages  in  accordance  with  sub- 

20  division  (1),  or 

21  (b)   In  the  absence  of  such  terms,  20  percent  of  the  value 

22  of  the  total  performance  for  which  the  buyer  is  obligated  under 

23  the   contract   or   five   hundred   dollars    ($500),   whichever   is 

24  smaller. 

25  (3)   The  buyer's  right  to  restitution  under  subdivision  (2) 

26  is  subject  to  offset  to  the  extent  that  the  seller  establishes 

27  (a)   A  right  to  recover  damages  under  the  provisions  of  this 

28  chapter  other  than  subdivision  (1),  and 

29  (b)   The  amount  or  value  of  any  benefits  received  by  the 

30  buyer  directly  or  indirectly  by  reason  of  the  contract. 

31  (4)   "Where  a  seller  has  received  payment  in  goods  their  rea- 

32  sonable  value  or  the  proceeds  of  their  resale  shall  be  treated  as 

33  payments  for  the  purposes  of  subdivision  (2)  ;  but  if  the  seller 

34  has  notice  of  the  buyer's  breach  before  reselling  goods  received 

35  in  part  performance,  his  resale  is  subject  to  the  conditions  laid 

36  down  in  this  chapter  on  resale  by  an  aggrieved  seller  (Section 

37  12706). 

38  12719.     (1)   Subject  to  the  provisions  of  subdivisions   (2) 

39  and  (3)  of  this  section  and  of  the  preceding  section  on  liquida- 

40  tion  and  limitation  of  damages, 

41  (a)   The  agreement  may  provide  for  remedies  in  addition  to 

42  or  in  substitution  for  those  provided  in  this  chapter  and  may 

43  limit  or  alter  the  measure  of  damages  recoverable  under  this 

44  chapter,  as  by  limiting  the  buyer's  remedies  to  return  of  the 

45  goods  and  repayment  of  the  price  or  to  repair  and  replace- 

46  mcnt  of  nonconforming  goods  or  parts;  and 

47  (b)   Resort  to  a  remedy  as  provided  is  optional  unless  the 

48  remedy  is  expressly  agreed  to  be  exchisive,  in  which  case  it  is 

49  the  sole  remedy. 

50  (2)   Where    circumstances    cause    an    exclusive    or    limited 

51  remedy  to  fail  of  its  essential  purpose,  remedy  may  be  had  as 

52  provided  in  tliis  division. 
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1  (3)   Consequential  damages  may  be  limited  or  excluded  un- 

2  less  the  limitation  or  exclusion  is  unconscionable.  Limitation  of 

3  consequential  damages  for  injury  to  the  person  in  the  case  of 

4  consumer  goods  is  prima  facie  unconscionable  but  limitation  of 

5  damages  where  the  loss  is  commercial  is  not. 

6  12720.     Unless  the  contrary  intention  clearly  appears,  ex- 

7  pressions  of  "cancellation"  or  "rescission"  of  the  contract  or 

8  the  like  shall  not  be  construed  as  a  renunciation  or  discharge 

9  of  any  claim  in  damages  for  an  antecedent  breach. 

10  12721.     Remedies  for  material  misrepresentation  or  fraud 

11  include  all  remedies  available  under  this  chapter  for  nonfraud- 

12  ulent  breach.  Neither  rescission  or  a  claim  for  rescission  of  the 

13  contract  for  sale  nor  rejection  or  return  of  the  goods  shall  bar 

14  or  be  deemed  inconsistent  with  a  claim  for  damages  or  other 

15  remedy. 

16  12722.     Where  a  third  party  so  deals  with  goods  which  have 

17  been  identified  to  a  contract  for  sale  as  to  cause  actionable 

18  injury  to  a  party  to  that  contract 

19  (a)   A  right  of  action  against  the  third  party  is  in  either 

20  party  to  the  contract  for  sale  who  has  title  to  or  a  security 

21  interest  or  a  special  property  or  an  insurable  interest  in  the 

22  goods;  and  if  the  goods  have  been  destroyed  or  converted  a 

23  right  of  action  is  also  in  the  party  who  either  bore  the  risk  of 

24  loss  under  the  contract  for  sale  or  has  since  the  injury  assumed 

25  that  risk  as  against  the  other; 

26  (b)   If  at  the  time  of  the  injury  the  party  plaintiff  did  not 

27  bear  the  risk  of  loss  as  against  the  other  party  to  the  contract 

28  for  sale  and  there  is  no  arrangement  between  them  for  disposi- 

29  tion  of  the  recovery,  his  suit  or  settlement  is,  subject  to  his  own 

30  interest,  as  a  fiduciary  for  the  other  party  to  the  contract ; 

31  (c)   Either  party  may  with  the  consent  of  the  other  sue  for 

32  the  benefit  of  whom  it  may  concern. 

33  12723.     (1)   If  an  action  based  on  anticipatory  repudiation 

34  comes  to  trial  before  the  time  for  performance  with  respect 

35  to  some  or  all  of  the  goods,  any  damages  based  on  market  price 

36  (Section  12708  or  Section  12713)  shall  be  determined  accord- 

37  ing  to  the  price  of  such  goods  prevailing  at  the  time  when  the 

38  aggrieved  party  learned  of  the  repudiation. 

39  (2)   If  evidence  of  a  price  prevailing  at  the  times  or  places 

40  described  in  this  chapter  is  not  readily  available  the  price  pre- 

41  vailing  within  any  reasonable  time  before  or  after  the  time 

42  described  or  at  any  other  place  which  in  commercial  judgment 

43  or  under  usage  of  trade  would  serve  as  a  reasonable  substitute 

44  for  the  one  described  may  be  used,  making  any  proper  allow- 

45  ance  for  the  cost  of  transporting  the  goods  to  or  from  such 

46  other  place. 

47  (3)   Evidence  of  a  relevant  price  prevailing  at  a  time  or 

48  place  other  than  the  one  described  in  this  chapter  offered  by 

49  one  party  is  not  admissible  unless  and  until  he  has  given  the 

50  other  party  such  notice  as  the  court  finds  sufficient  to  prevent 

51  unfair  surprise. 
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1  12724.     Whenever  the  prevailin<r  price  or  value  of  any  goods 

2  regularly  bought  and  sold  in  any  established  commodity  mar- 

3  ket  is  in  issue,  reports  in  official  publi(;ations  or  trade  journals 

4  or  in   newspapers  or  periodicals  of  general  circulation   pub- 

5  lished  as  the  reports  of  such  market  shall  be  admissible  in 

6  evidence.  The  circumstances  of  the  preparation  of  such  a  re- 

7  port  may  be  shown  to  affect  its  weight  but  not  its  admissibility. 
8 

9  Chapter  3.     Commercial  Paper 
10 

11  Article  1.     Short  Title,  Form  and  Interpretation 
12 

13  13101.     This  chapter  shall  be  known  and  may  be  cited  as 

14  Uniform  Commercial  Code — Commercial  Paper. 

15  13102.     (1)   In  this  chapter   unless  the  context  otherwise 

16  requires 

17  (a)   "Issue"  means  the  first  delivery  of  an  instrument  to  a 

18  holder  or  a  remitter. 

19  (b)   An  "order"  is  a  direction  to  pay  and  must  be  more  than 

20  an  authorization  or  request.  It  must  identify  the  person  to  pay 

21  with  reasonable  certainty.  It  may  be  addressed  to  one  or  more 

22  such  persons  jointly  or  in  the  alternative  but  not  in  succession. 

23  (c)  A  "promise"  is  an  undertaking  to  pay  and  must  be 

24  more  than  an  acknowledgment  of  an  obligation. 

25  (d)   "Secondary  party"  means  a  drawer  or  endorser. 

26  (e)   "Instrument"  means  a  negotiable  instrument. 

27  (2)   Other  definitions  applying  to  this  chapter  and  the  sec- 

28  tions  in  which  thev  appear  are: 

29  "Acceptance."  Section  13410. 

30  "Accommodation  party."  Section  13415. 

31  "Alteration."  Section 'l3407. 

32  "Certificate  of  deposit."  Section  13104. 

33  "Certification."  Section  13411. 

34  "Check."  Section  13104. 

35  "Definite  time."  Section  13109. 

36  "Dishonor."  Section  13507. 

37  "Draft."  Section  13104. 

38  "Holder  in  due  course."  Section  13302. 

39  "Negotiation."  Section  13202. 

40  "Note."  Section  13104. 

41  "Notice  of  dishonor."  Section  13508. 

42  "On  demand."  Section  13108. 

43  "Presentment."  Section  13504. 

44  "Protest."  Section  13509. 

45  "Restrictive  indorsement."  Section  13205. 

46  "Signature."  Section  13401. 

47  (3)   The  following  definition.s  in  other  chapters  apply  to  this 

48  chapter: 

49  "Account."  Section  14104. 

50  "Banking  day."  Section  14104. 

51  "Clearinghou.se."  Section  14104. 

52  "Collecting  bank."  Section  14105. 
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1  "Customer."  Section  14104. 

2  "Depositary  bank."  Section  14105. 

3  "Documentary  draft."  Section  14104. 

4  "Intermediary  bank."  Section  14105. 

5  "Item."  Section  14104. 

6  "Midnight  deadline."  Section  14104. 

7  "Payor  bank."  Section  14105. 

8  (4)   In    addition    Chapter    1    contains    general    definitions 

9  and  principles  of  construction  and  interpretation  applicable 

10  throughout  this  chapter. 

11  13103.     (1)   This  chapter  does  not  apply  to  money,  docu- 

12  ments  of  title  or  investment  securities. 

18  (2)   The  provisions  of  this  chapter  are  subject  to  the  provi- 

14  sions  of  the  chapter  on  bank  deposits  and  collections  (Chapter 

15  4)  and  secured  transactions  (Chapter  9). 

16  13104.      (1)   Any  writing  to  be  a  negotiable  instrument  with- 

17  in  this  chapter  must 

18  (a)   Be  signed  by  the  maker  or  drawer;  and 

19  (b)   Contain  an  unconditional  promise  or  order  to  pay  a  sum 

20  certain  in  money  and  no  other  promise,  order,  obligation  or' 

21  power  given  by  the  maker  or  drawer  except  as  authorized  by 

22  this  chapter;  and 

2.3  (c)   Be  payable  on  demand  or  at  a  definite  time;  and 

24  (d)   Be  payable  to  order  or  to  bearer. 

25  (2)  A  writing  which  complies  with  the  requirements  of  this 

26  section  is 

27  (a)  A  "draft"  ("bill  of  exchange")  if  it  is  an  order; 

28  (b)  A  "check"  if  it  is  a  draft  drawn  on  a  bank  and  payable 

29  on  demand; 

30  (c)  A  "certificate  of  deposit"  if  it  is  an  acknowledgment  by 

31  a  bank  of  receipt  of  money  with  an  engagement  to  repay  it; 

32  (d)   A  "note"  if  it  is  a  promise  other  than  a  certificate  of 

33  deposit. 

34  (3)   As  used  in  other  chapters  of  this  division,  and  as  the 

35  context  may  require,  the  terms  "draft,"  "check,"  "certificate 

36  of  deposit"  and  "note"  may  refer  to  instruments  which  are 

37  not  negotiable  within  this  chapter  as  well  as  to  instruments 

38  which  are  so  negotiable. 

39  13105.     (1)   A  promise  or  order  otherwise  unconditional  is 

40  not  made  conditional  by  the  fact  that  the  instrument 

41  (a)   Is  subject  to  implied  or  constructive  conditions;  or 

42  (b)   States  its  consideration,  whether  performed  or  prora- 

43  ised,  or  the  transaction  which  gave  rise  to  the  instrument,  or 

44  that  the  promise  or  order  is  made  or  the  instrument  matures 

45  in  accordance  with  or  "a^  per"  such  transaction;  or 

46  (c)  Refers  to  or  states  that  it  arises  out  of  a  separate  agree- 

47  ment;  or 

48  (d)   States  that  it  is  drawn  under  a  letter  of  credit;  or 

49  (e)   States  that  it  is  secured,  whether  by  mortgage,  reserva- 

50  tion  of  title  or  otherwise ;  or 

51  (f )   Indicates  a  particular  account  to  be  debited  or  any  other 

52  fund  or  source  from  which  reimbursement  is  expected ;  or 
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1  (g)   Is  limited  to  payment  out  of  a  particular  fund  or  the 

2  proceeds  of  a  particular  source,  if  the  instrument  is  issued  by 

3  a  government  or  governmental  agency  or  unit ;  or 

4  (h)   Is  limited  to  payment  out  of  the  entire  assets  of  a  part- 

5  nership,  unincorporated  association,  trust  or  estate  by  or  on 

6  behalf  of  which  the  instrument  is  issued. 

7  (2)  A  promise  or  order  is  not  unconditional  if  the  instru- 

8  ment 

9  (a)   States  that  it  is  subject  to  or  governed  by  any  other 

10  agreement;  or 

11  (b)   States  that  it  is  to  be  paid  only  out  of  a  particular  fund 

12  or  source  except  as  provided  in  this  section. 

13  13106.      (1)   The  sum  payable  is  a  sum  certain  even  though 

14  it  is  to  be  paid 

15  (a)  With  stated  interest  or  by  stated  installments ;  or 

16  (b)   AVith  stated  different  rates  of  interest  before  and  after 

17  default  or  a  specified  date ;  or 

18  (c)  With  a  stated  discount  or  addition  if  paid  before  or 

19  after  the  date  fixed  for  payment ;  or 

20  (d)   With  exchange  or  less  exchange,  whether  at  a  fixed  rate 

21  or  at  the  current  rate ;  or 

22  (e)   With  costs  of  collection  or  an  attorney's  fee  or  both 

23  upon  default. 

24  (2)  Nothing  in  this  section  shall  validate  any  term  which  is 

25  otherwise  illegal. 

26  13107.     (1)   An  instrument  is  payable  in  money  if  the  me- 

27  dium  of  exchange  in  which  it  is  paj'able  is  money  at  the  time 

28  the  instrument  is  made.  An  instrument  payable  in  "currency" 

29  or  "current  funds"  is  payable  in  money. 

30  (2)  A  promise  or  order  to  pay  a  sum  stated  in  a  foreign 

31  currency  is  for  a  sum  certain  in  money  and,  unless  a  different 

32  medium  of  paj-ment  is  specified  in  the  instrument,  may  be 

33  satisfied  by  payment  of  that  number  of  dollars  which   the 

34  stated  foreign  currency  will  purchase  at  the  buying  sight  rate 

35  for  that  currency  on  the  day  on  which  the  instrument  is  pay- 

36  able  or,  if  payable  on  demand,  on  the  day  of  demand.  If  such 

37  an  instrument  specifies  a  foreign  currency  as  the  medium  of 

38  payment  the  instrument  is  payable  in  that  currency. 

39  13108.     Instruments  payable  on  demand  include  those  pay- 

40  able  at  sight  or  on  presentation  and  those  in  which  no  time 

41  for  payment  is  stated. 

42  13109.     (1)   An  instrument  is  payable  at  a  definite  time  if 

43  by  its  terms  it  is  payable 

44  (a)   On  or  before  a  stated  date  or  at  a  fixed  period  after  a 

45  stated  date ;  or 

46  (b)   At  a  fixed  period  after  sight ;  or 

47  (c)   At  a  definite  time  subject  to  any  acceleration  ;  or 

48  (d)   At  a  definite  time  subject  to  extension  at  the  option  of 

49  the  holder,  or  to  extension  to  a  further  definite  time  at  the 

50  option  of  the  maker  or  acceptor  or  automatically  upon  or  after 

51  a  specified  act  or  event. 
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1  (2)  An  instrument  which  by  its  terms  is  otherwise  payable 

2  only  upon  an  act  or  event  uncertain  as  to  time  of  occurrence  is 

3  not  payable  at  a  definite  time  even  though  the  act  or  event  has 

4  occurred. 

5  13110.     (1)   An  instrument  is  payable  to  order  when  by  its 

6  terms  it  is  payable  to  the  order  or  assigns  of  any  person 

7  therein  specified  with  reasonable  certainty,  or  to  him  or  his 

8  order,  or  when  it  is  conspicuously  designated  on  its  face  as 

9  "exchange"  or  the  like  and  names  a  payee.  It  may  be  pay- 

10  able  to  the  order  of 

11  (a)   The  maker  or  drawer ;  or 

12  (b)   The  drawee;  or 

13  (c)   A  payee  who  is  not  maker,  drawer  or  drawee  ;  or 

14  (d)   Two  or  more  payees  together  or  in  the  alternative ;  or 

15  (e)  An  estate,  trust  or  fund,  in  which  case  it  is  payable  to 

16  the  order  of  the  representative  of  such  estate,  trust  or  fund  or 

17  his  successors ;  or 

18  (f )   An  office,  or  an  officer  by  his  title  as  such  in  which  case 

19  it  is  payable  to  the  principal  but  the  incumbent  of  the  office  or 

20  his  successors  may  act  as  if  he  or  they  were  the  holder ;  or 

21  (g)  A  partnership  or  unincorporated  association,  in  which 

22  case  it  is  payable  to  the  partnership  or  association  and  may  be 

23  indorsed  or  transferred  by  any  person  thereto  authorized. 

24  (2)  An  instrument  not  payable  to  order  is  not  made  so 

25  payable  by  such  words  as  * '  payable  upon  return  of  this  instru- 

26  ment  properly  indorsed. ' ' 

27  (3)  An   instrument  made   payable   both   to   order   and   to 

28  bearer  is  payable  to  order  unless  the  bearer  words  are  hand- 

29  written  or  typewritten. 

30  13111.     An  instrument  is  payable  to  bearer  when  by  its 

31  terms  it  is  payable  to 

32  (a)  Bearer  or  the  order  of  bearer ;  or 

33  (b)   A  specified  person  or  bearer ;  or 

34  (c)   "Cash"  or  the  order  of  "cash, "  or  any  other  indication 
85  which  does  not  purport  to  designate  a  specific  payee. 

36  13112.     (1)   The    negotiability    of    an    instrument    is    not 

37  affected  by 

38  (a)   The  omission  of  a  statement  of  any  consideration  or  of 

39  the  place  where  the  instrument  is  drawn  or  payable ;  or 

40  (b)  A  statement  that  collateral  has  been  given  for  the  in- 

41  strument  or  in  case  of  default  on  the  instrument  the  collateral 

42  may  be  sold ;  or 

43  (c)   A  promise  or  power  to  maintain  or  protect  collateral  or 

44  to  give  additional  collateral ;  or 

45  (d)   A  term  authorizing  a  confession  of  judgment  on  the 

46  instrument  if  it  is  not  paid  when  due ;  or 

47  (e)   A  term  purporting  to  waive  the  benefit  of  any  law  in- 

48  tended  for  the  advantage  or  protection  of  any  obligor ;  or 

49  (f )  A  term  in  a  draft  providing  that  the  payee  by  indorsing 

50  or  cashing  it  acknowledges  full  satisfaction  of  an  obligation  of 

51  the  drawer;  or 
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1  (g)   A  statement  in  a  draft  drawn  in  a  set  of  parts  (Section 

2  13801)  to  the  effect  that  the  order  is  effective  only  if  no  other 

3  part  has  been  honored. 

4  (2)   Nothing  in  this  section  shall  validate  any  term  which  is 

5  otherwise  illegal. 

6  13113.     An  instrnment  otherwise  negotiable  is  within  this 

7  chapter  even  though  it  is  under  a  seal. 

8  13114.     (1)   The    negotiability    of    an    instrument    is    not 

9  aft'ected  by  the  fact  that  it  is  undated,  antedated  or  postdated. 

10  (2)   Where  an  instrument  is  antedated  or  postdated  the  time 

11  when  it  is  payable  is  determiiied  by  the  stated  date  if  the  in- 

12  strunient  is  payable  on  demand  or  at  a  fixed  period  after  date. 

13  (3)   Where  the  instrument  or  any  signature  thereon  is  dated, 

14  the  date  is  presumed  to  be  correct. 

15  13115.     (1)  When  a  paper  whose  contents  at  the  time  of 

16  signing  show  that  it  is  intended  to  become  an  instrument  is 

17  signed  while  still  incomplete  in  any  necessary  respect  it  can- 

18  not  be  enforced  until  completed,  but  when  it  is  completed  in 

19  accordance  with  authority  given  it  is  effective  as  completed. 

20  (2)   If  the  co)npletion  is  unauthorized  the  rules  as  to  mate- 

21  rial  alteration  apply  (Section  13407),  even  though  the  paper 

22  was  not  delivered  by  the  maker  or  drawer;  but  the  burden  of 

23  establisliing  that  any   completion  is  unauthorized  is  on  the 

24  party  so  a.sserting, 

25  13116.     An  instrument  payable  to  the  order  of  two  or  more 

26  persons 

27  (a)   If  in  the  alternative  is  payable  to  any  one  of  them  and 

28  ma)-^  be  negotiated,  discharged  or  enforced  by  any  of  them  who 

29  has  possession  of  it ; 

30  (b)   If  not  in  the  alternative  is  payable  to  all  of  them  and 

31  may  be  negotiated,  discharged  or  enforced  only  by  all  of  them. 

32  13117.     An  instrument  made  payable  to  a  named  person 

33  with  the  addition  of  words  describing  him 

34  (a)   As  agent  or  officer  of  a  specified  person  is  payable  to 

35  his  principal  but  the  agent  or  officer  may  act  as  if  he  were 

36  the  holder; 

37  (b)   As  any  other  fiduciary  for  a  specified  person  or  purpose 

38  is  payable  to  the  payee  and  may  be  negotiated,  discharged  or 

39  enforced  by  him  ; 

40  (c)    In  any  other  manner  is  payable  to  the  payee  uncondi- 

41  tionally  and  the  additional  words  are  without  effect  on  sub- 

42  sequent  parties. 

43  13118.     The  following  rules  apply  to  every  instrument : 

44  (a)   Where  there  is  doubt  whether  the  instrnment  is  a  draft 

45  or  a  note  the  holder  may  treat  it  as  either.  A  draft  drawn  on 

46  the  drawer  is  elVective  as  a  note. 

47  (b)   Handwritten    terms   control    typewritten   and    printed 

48  terms,  and  typewritten  control  printed. 

49  (cO   Words  control  figures  except  (hat  if  the  words  are  am- 

50  biguous  figures  control. 

51  (d)   Unless  otherwise  specified  a  provision  for  interest  means 

52  interest  at  the  judgment  rate  at  the  place  of  payment  from  the 
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1  date  of  the  instrument,  or  if  it  is  undated  from  the  date  of 

2  issue. 

3  (e)   Unless  the  instrument  otherwise  specifies  two  or  more 

4  persons  who  sign  as  maker,  acceptor  or  drawer  or  indorser  and 

5  as  a  part  of  the  same  transaction  are  jointly  and  severally 

6  liable  even  though  the  instrument  contains  such  words  as  "I 

7  promise  to  pay." 

8  (f)  Unless  otherwise  specified  consent  to  extension  author- 

9  izes  a  single  extension  for  not  longer  than  the  original  period. 

10  A  consent  to  extension,  expressed  in  the  instrument,  is  binding 

11  on  secondary  parties  and  accommodation  makers.   A  holder 

12  may  not  exercise  his  option  to  extend  an  instrument  over  the 

13  objection  of  a  maker  or  acceptor  or  other  party  who  in  aceord- 

14  ance  with  Section  13604  tenders  full  payment  when  the  instru- 

15  ment  is  due. 

16  13119.     (1)   As  between  the  obligor  and  his  immediate  obli- 

17  gee  or  any  transferee  the  terms  of  an  instrument  may  be  modi- 

18  fied  or  affected  by  any  other  written  agreement  executed  as  a 

19  part  of  the  same  transaction,  except  that  a  holder  in  due  course 

20  is  not  affected  by  any  limitation  of  his  rights  arising  out  of  the 

21  separate  written  agreement  if  he  had  no  notice  of  the  limita- 

22  tion  when  he  took  the  instrument. 

23  (2)   A  separate  agreement  does  not  affect  the  negotiability 

24  of  an  instrument. 

25  13120.     An   instrument  which  states  that   it   is   "payable 

26  through"  a  bank  or  the  like  designates  that  bank  as  a  coUect- 

27  ing  bank  to  make  presentment  but  does  not  of  itself  authorize 

28  the  bank  to  pay  the  instrument. 

29  13121.     An  instrument  which  states  that  it  is  payable  at  a 

30  bank  is  not  of  itself  an  order  or  authorization  to  the  bank  to 

31  pay  it  unless  the  bank  be  the  drawee. 

32  13122.     (1)   A  cause  of  action  against  a  maker  or  an  ac- 

33  ceptor  accrues 

34  (a)   In  the  case  of  a  time  instrument  on  the  day  after  ma- 

35  turity ; 

36  (b)   In  the  case  of  a  demand  instrument  upon  its  date  or, 

37  if  no  date  is  stated,  on  the  date  of  issue. 

38  (2)   A  cause  of  action  against  the  obligor  of  a  demand  or 

39  time  certificate  of  deposit  accrues  upon  demand,  but  demand 

40  on  a  time  certificate  may  not  be  made  until  on  or  after  the 

41  date  of  maturity. 

42  (3)   A  cause  of  action  against  a  drawer  of  a  draft  or  an  in- 

43  dorser  of  any  instrument  accrues  upon  demand  following  dis- 

44  honor  of  the  instrument.  Notice  of  dishonor  is  a  demand. 

45  (4)   Unless  an  instrument  provides  otherwise,  interest  runs 

46  at  the  rate  provided  by  law  for  a  judgment 

47  (a)   In  the  case  of  a  maker,  acceptor  or  other  primary  obli- 

48  gor  of  a  demand  instrument,  from  the  date  of  demand ; 

49  (b)   In  all  other  cases  from  the  date  of  accrual  of  the  cause 

50  of  action. 

51  13123.     Every   instrument    is   payable    at    the    time   fixed 

52  therein  without  grace.  When  the  day  of  maturity  falls  upon 
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1  Sunday,  Saturday  or  a  holiday,  the  instrument  is  payable  on 

2  the  next  succeeding  business  day  which   is  not  a  Saturday. 

3  Where  the  day  of  maturity  of  the  instrument  falls  on  an  op- 

4  tional  bank  holiday  or  the  instrument  ivould  except  for  the 

5  foregoing  provision  be  payable  on  an  optional  bank  holiday 

6  ond  it  is  payable  by  or  at  a  banking  house  or  any  branch  or 

7  office   thereof,  and   the   particular   banking   house   or   branch 

8  or  office  thereof  by  or  at  which  the  instrument  is  payable  is 

9  open  for  the  transaction  of  business  on  such  optional  bank 

10  holiday,  the  holder  of  the  instrument  may  at  his  option  pre- 

11  sent   the   instrument  for  payment   at    the    banking   house    or 

12  branch  or  office  thereof  by  or  at  which  the  instrument  is  pay- 

13  able  on  the  optional  bank  holiday  or  on  the  next  succeeding 

14  business  day  which  is  not  a  Saturday.  An  instrument  payable 

15  on  demand  is  not  to  be  presented  for  payment  on  Sunday, 

16  Saturday,  or  a  holiday  but  is  to  be  presented  for  payment  on 

17  the  next  succeeding  business  day  ^vhich  is  not  a  Saturday,  ex- 

18  cept  that  tvhere  the  instrument  is  payable  by  or  at  a  banking 

19  house  or  any  branch  office  thereof  and  the  particular  bank- 

20  ^^^9  house  or  branch  or  office  thereof  by  or  at  which  the  in- 

21  strument  is  payable  is  open  for  the  transaction  of  business  on 

22  O'n  optional  bank  holiday,  the  holder  of  the  instrument  may 

23  at  his  ojition  i^resent  the  instrument  for  payment  at  the  bank- 

24  ing  house  or  branch  or  office  thereof  by  or  at  which  the  instru- 

25  ment  is  payable  on  such  optional  bank  holiday  or  on  the  next 

26  succeeding  business  day  which  is  not  a  Saturday.  For  the  pur- 

27  pose  of  this  section  an  optional  bank  holiday  is  every  holiday 

28  referred  to  in  Sections  6700  and  6701  of  the  Government  Code, 

29  except  the  following:  January  1st,  May  30th,  July  4th,  Sep- 

30  tcmber  9th,  known  as  "Admission  Day,"  and  December  25th, 
3][  any  Monday  following  any  Sunday  on  which  any  such  day 

32  falls,  the  first  Monday  in  September,  Good  Friday  from  12 

33  noon,  until  3  p.m.,  the  Thursday  in  November  appointed  as 

34  Thanksgiving  Day,  and  every  Sunday. 

35 

36  Article  2.     Transfer  and  Negotiation 

37 

38  13201.     (1)   Transfer  of  an  instrument  vests  in  the  trans- 

39  feree  such  rights  as  the  transferor  has  therein,  except  that  a 

40  transferee  who  has  himself  been  a  party  to  any  fraud  or  ille- 

41  gality  affecting  the  instrument  or  who  as  a  prior  hokler  had 

42  notice  of  a  defense  or  claim  against  it  cannot  improve  his  posi- 

43  tion  by  taking  from  a  later  holder  in  due  course. 

44  (2)   A  transfer  of  a  security  interest  in  an  instrument  vests 

45  the  foregoing  rights  in  the  transferee  to  the  extent  of  the  in- 

46  terest  transferred. 

47  (3)  Unless  otherwise  agreed  any  transfer  for  value  of  an 

48  instrument  not  then  payable  to  bearer  gives  the  transferee  the 

49  specifically  enforceable  right  to  have  the  un(|ualified  indorse- 

50  ment  of  the  transferor.  Negotiation  takes  effect  only  when  the 
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1  indorsement  is  made  and  until  that  time  there  is  no  presump- 

2  tion  that  the  transferee  is  the  owner. 

3  18202.      (1)   Neg-otiation  is  the  transfer  of  an  instrument  in 

4  such  form  that  the  transferee  becomes  a  holder.  If  the  instru- 

5  ment  is  payable  to  order  it  is  negotiated  by  delivery  with  any 

6  necessary  indorsement;  if  payable  to  bearer  it  is  negotiated 

7  by  delivery. 

8  (2)   An  indorsement  must  be  written  by  or  on  behalf  of  the 

9  holder  and  on  the  instrument  or  on  a  paper  so  firmly  affixed 

10  thereto  as  to  become  a  part  thereof. 

11  (3)   An  indorsement  is  effective  for  negotiation  only  when  it 

12  conveys  the  entire  instrument  or  any  unpaid  residue.  If  it 

13  purports  to  be  of  less  it  operates  only  as  a  partial  assignment. 

14  (4)  Words  of  assignment,  condition,  waiver,  guaranty,  limi- 

15  tation  or  disclaimer  of  liability  and  the  like  accompanying  an 

16  indorsement  do  not  affect  its  character  as  an  indorsement. 

17  13203.     Where  an  instrument  is  made  payable  to  a  person 

18  under  a  misspelled  name  or  one  other  than  his  own  he  may  in- 

19  dorse  in  that  name  or  his  own  or  both;  but  signature  in  both 

20  names  may  be  required  by  a  person  paying  or  giving  value  for 

21  the  instrument. 

22  13204.     (1)  A  special  endorsement  specifies  the  person  to 

23  whom  or  to  whose  order  it  makes  the  instrument  payable.  Any 

24  instrument  specially  indorsed  becomes  payable  to  the  order 

25  of  the  special  indorsee  and  may  be  further  negotiated  only 

26  by  his  indorsement. 

27  (2)  An  indorsement  in  blank  specifies  no  particular  indorsee 

28  and  may  consist  of  a  mere  signature.  An  instrument  payable  to 

29  order  and  indorsed  in  blank  becomes  payable  to  bearer  and 

30  may  be  negotiated  by  delivery  alone  until  specially  indorsed. 

31  (3)   The  holder  may  convert  a  blank  indorsement  into  a  spe- 

32  cial  indorsement  by  writing  over  the  signature  of  the  indorser 

33  in  blank  any  contract  consistent  with  the  character  of  the 

34  indorsement. 

35  13205.     An  indorsement  is  restrictive  which  either 

36  (a)   Is  conditional ;  or 

37  (b)  Purports  to  prohibit  further  transfer  of  the  instru- 

38  ment ;  or 

39  (c)  Includes  the  words  "for  collection,"  **for  deposit," 

40  ''pay  any  bank,"  or  like  terms  signifying  a  purpose  of  deposit 

41  or  collection ;  or 

42  (d)  Otherwise  states  that  it  is  for  the  benefit  or  use  of  the 

43  indorser  or  of  another  person. 

44  13206.     (1)   No    restrictive    indorsement   prevents    further 

45  transfer  or  negotiation  of  the  instrument. 

46  (2)   An  intermediary  bank,  or  a  payor  bank  which  is  not  the 

47  depositary  bank,  is  neither  given  notice  nor  otherwise  affected 

48  by  a  restrictive  indorsement  of  any  person  except  the  bank's 

49  immediate  transferor  or  the  person  presenting  for  payment. 

50  (3)   Except  for  an  intermediary  bank,  any  transferee  under 

51  an  indorsement  which  is  conditional  or  includes  the  words  "for 

52  collection,"  "for  deposit,"  "pay  any  bank,"  or  like  terms 
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1  (paragraphs  (a)  and  (c)  of  Section  13205)  must  pay  or  apply 

2  any  value  given  by  him  for  or  on  the  security  of  the  instru- 

3  ment  consistently  with  the  indorsement  and  to  the  extent  that 

4  he  does  so  he  becomes  a  holder  for  value.  In  addition  such 

5  transferee  is  a  holder  in  due  course  if  he  otherwise  complies 

6  with  the  requirements  of  Section  13302  on  what  constitutes  a 

7  holder  in  due  course. 

8  (4)   The  first  taker  under  an  indorsement  for  the  benefit  of 

9  the  indorser  or  another  person    (paragraph    (d)    of   Section 

10  13205)  must  pay  or  apply  any  value  given  by  him  for  or  on 

11  the  security  of  the  instrument  consistently  with  the  indorse- 

12  ment  and  to  the  extent  that  he  does  so  he  becomes  a  holder  for 

13  value.  In  addition  such  taker  is  a  holder  in  due  course  if  he 

14  otherwise  complies  with  the  requirements  of  Section  13302  on 

15  what  constitutes  a  holder  in  due  course.  A  later  holder  for 

16  value  is  neither  given  notice  nor  otherwise  affected  by  such 

17  restrictive  indorsement  unless  he  has  knowledge  that  a  fiduci- 

18  ary  or  other  person  has  negotiated  the  instrument  in  any  trans- 
;^9  action  for  his  own  benefit  or  otherwise  in  breach  of  duty  (sub- 

20  division  (2)  of  Section  13304). 

21  13207.     (1)  Negotiation  is  effective  to  transfer  the  instru- 

22  ment  although  the  negotiation  is 

23  (a)   Made  by  an  infant,  a  corporation  exceeding  its  powers, 

24  or  any  other  person  without  capacity ;  or 

25  (b)   Obtained  by  fraud,  duress  or  mistake  of  any  kind ;  or 

26  (c)   Part  of  an  illegal  transaction ;  or 

27  (d)  Made  in  breach  of  duty. 

28  (2)   Except  as  against  a  subsequent  holder  in  due  course 

29  such  negotiation  is  in  an  appropriate  case  subject  to  rescission, 

30  the  declaration  of  a  constructive  trust  or  any  other  remedy 

31  permitted  bj''  law. 

32  13208.     Where  an  instrument  is  returned  to  or  reacquired 

33  by  a  prior  party  he  may  cancel  any  indorsement  which  is  not 

34  necessary  to   his   title   and   reissue  or   further   negotiate   the 

35  instrument,  but  any  intervening  party  is  discharged  as  against 

36  the   reacquiring   party   and   subsequent   holders   not   in   due 

37  course  and  if  his  indorsement  has  been  cancelled  is  discharged 

38  as  against  subsequent  holders  in  due  course  as  well. 

39 

40  Article  3.     Rights  of  a  Holder 

41  ^     . 

42  13301.     The  holder  of  an  instrument  whether  or  not  he  is 

43  the  owner  may  transfer  or  negotiate  it  and,  except  as  other- 

44  wise  provided  in  Section  13603  on  payment  or  satisfaction, 

45  discharge  it  or  enforce  payment  in  his  own  name. 

46  13302.     (1)   A  holder  in  due  course  is  a  holder  who  takes 

47  the  instrument 

48  (a)  For  value;  and 

49  (b)   In  good  faith  ;  and 

50  (c)  Without  notice  that  it  is  overdue  or  has  been  dishonored 

51  or  of  any  defense  against  or  claim  to  it  on  the  part  of  any 

52  person. 
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1  (2)   A  payee  may  be  a  holder  ill  due  course. 

2  (3)   A  holder  does  not  become  a  holder  in  due  course  of  an 

3  instrument : 

4  (a)   By  purchase  of  it  at  judicial  sale  or  by  taking  it  under 

5  legal  process ;  or 

6  (b)   By  acquiring  it  in  taking  over  an  estate ;  or 

7  (c)   By  purchasing  it  as  part  of  a  bulk  transaction  not  in 

8  regular  course  of  business  of  the  transferor. 

9  (4)   A  purchaser  of  a  limited  interest  can  be  a  holder  in  due 

10  course  only  to  the  extent  of  the  interest  purchased. 

11  13303.     A  holder  takes  the  instrument  for  value 

12  (a)   To  the  extent  that  the  agreed  consideration  has  been 

13  performed  or  that  he  acquires  a  security  interest  in  or  a  lien 

14  on  the  instrument  otherwise  than  by  legal  process ;  or 

15  (b)   When  he  takes  the  instrument  in  payment  of  or  as  secu- 

16  rity  for  an  antecedent  claim  against  any  person  whether  or  not 

17  the  claim  is  due;  or 

18  (c)   When  he  gives  a  negotiable  instrument  for  it  or  makes 

19  an  irrevocable  commitment  to  a  third  person. 

20  13304.     (1)   The  purchaser  has  notice  of  a  claim  or   de- 

21  f  ense  if 

22  (a)   The  instrument  is  so  incomplete,  bears  such  visible  evi- 

23  dence  of  forgery  or  alteration,  or  is  otherwise  so  irregular  as 

24  to  call  into  question  its  validity,  terms  or  ownership  or  to 

25  create  an  ambiguity  as  to  the  party  to  pay;  or 

26  (b)   The  purchaser  has  notice  that  the  obligation  of  any 

27  party  is  voidable  in  whole  or  in  part,  or  that  all  parties  have 

28  been  discharged. 

29  (2)   The  purchaser  has  notice  of  a  claim  against  the  instru- 

30  ment  when  he  has  knowledge  that  a  fiduciary  has  negotiated 

31  the  instrument  in  payment  of  or  as  security  for  his  own  debt 

32  or  in  any  transaction  for  his  own  benefit  or  otherwise  in  breach 

33  of  duty. 

34  (3)   The  purchaser  has  notice  that  an  instrument  is  overdue 

35  if  he  has  reason  to  know 

36  (a)   That  any  part  of  the  principal  amount  is  overdue  or 

37  that  there  is  an  uncured  default  in  payment  of  another  in- 

38  strument  of  the  same  series ;  or 

39  (b)   That  acceleration  of  the  instrument  has  been  made;  or 

40  (e)   That  he  is  taking  a  demand  instrument  after  demand 

41  has  been  made  or  more  than  a  reasonable  length  of  time  after 

42  its  issue.  A  reasonable  time  for  a  check  drawn  and  payable 

43  within  the  states  and  territories  of  the  United  States  and  the 

44  District  of  Columbia  is  presumed  to  be  30  days. 

45  (4)   Knowledge  of  the  following  facts  does  not  of  itself  give 

46  the  purchaser  notice  of  a  defense  or  claim 

47  (a)   That  the  instrument  is  antedated  or  postdated ; 

48  (b)   That  it  was  issued  or  negotiated  in  return  for  an  execu- 

49  tory  promise  or  accompanied  by  a  separate  agreement,  unless 

50  the  purchaser  has  notice  that  a  defense  or  claim  has  arisen 

51  from  the  terms  thereof ; 

52  (c)   That  any  party  has  signed  for  accommodation ; 
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1  (d)   That  an  incomplete  instrument  has  been  completed,  un- 

2  less  the  purchaser  has  notice  of  any  improper  completion ; 

3  (e)   That  any  person  negotiating  the  instrument  is  or  was  a 

4  fiduciary ; 

5  (f)   That  there  has  been  default  in  payment  of  interest  on 

6  the  instrument  or  in  payment  of  any  other  instrument,  except 

7  one  of  the  same  series. 

8  (5)   The  filing  or  recording  of  a  document  does  not  of  itself 

9  constitute  notice  within  the  provisions  of  this  chapter  to  a  per- 

10  son  who  would  otherwise  be  a  holder  in  due  course. 

11  (6)   To  be  effective  notice  must  be  received  at  such  time  and 

12  in  such  manner  as  to  give  a  reasonable  opportunity  to  act  on  it. 

13  13305.     To  the  extent  that  a  holder  is  a  holder  in  due  course 

14  he  takes  the  instrument  free  from 

15  (1)   All  claims  to  it  on  the  part  of  any  person;  and 

16  (2)  All  defenses  of  any  party  to  the  instrument  with  whom 

17  the  holder  has  not  dealt  except 

18  (a)   Infancy,  to  the  extent  that  it  is  a  defense  to  a  simple 

19  contract;  and 

20  (b)   Such  other  incapacit3%  or  duress,  or  illegality  of  the 

21  transaction,  as  renders  the  obligation  of  the  party  a  nullity; 

22  and 

23  (c)   Such  misrepresentation  as  has  induced  the  party  to 

24  sign  the  instrument  with  neither  knowledge  nor  reasonable 

25  opportunity  to  obtain  knowledge  of  its  character  or  its  essential 

26  terms;  and 

27  (d)   Discharge  in  insolvency  proceedings ;  and 

28  (e)   Any  other  discharge  of  which  the  holder  has  notice 

29  w'hen  he  takes  the  instrument. 

30  13306.     Unless  he  has  the  rights  of  a  holder  in  due  course 

31  any  person  takes  the  instrument  subject  to 

32  (a)   All  valid  claims  to  it  on  the  part  of  any  person;  and 

33  (b)   All  defenses  of  any  partj^  which  would  be  available  in 

34  an  action  on  a  simple  contract ;  and 

35  (c)   The  defenses  of  want  or  failure  of  consideration,  non- 
36  performance  of  any  condition  precedent,  nondelivery,  or  de- 

37  livery  for  a  special  purpose  (Section  13408)  ;  and 

38  (d)   The  defense  that  he  or  a  person  through  whom  he  holds 

39  the  instrument  acquired  it  by  tlieft,  or  that  payment  or  satis- 

40  faction  to  such  holder  would  be  inconsistent  with  the  terms  of 

41  a  restrictive  indorsement.  Tlie  claim  of  any  third  person  to 

42  the  instrument  is  not  otherwise  available  as  a  defense  to  any 

43  party  liable  thereon  unless  the  third  person  himself  defends 

44  the  action  for  such  party. 

45  13307.      (1)   Unless  specifically  denied  in  the  pleadings  eacli 

46  signature  on  an  instrument  is  admitted.  AVlien  tlie  effectiveness 

47  of  a  sigiuiture  is  put  in  issue 

48  (a)   The  burden  of  establishing  it  is  on  the  party  claiming 

49  under  llio  signature;  but 
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1  (b)   The  signature  is  presumed  to  be  genuine  or  authorized 

2  except  where  the  action  is  to  enforce  the  obligation  of  a  pur- 

3  ported   signer  who  has   died   or  become   incompetent  before 

4  proof  is  required. 

5  (2)   When  signatures  are  admitted  or  established,  produc- 

6  tion  of  the  instrument  entitles  a  holder  to  recover  on  it  unless 

7  the  defendant  establishes  a  defense. 

8  (3)   After  it  is  shown  that  a  defense  exists  a  person  claiming 

9  the  rights  of  a  holder  in  due  course  has  the  burden  of  establish- 

10  ing  that  he  or  some  person  under  whom  he  claims  is  in  all 

11  respects  a  holder  in  due  course. 
12 

13  Article  4.     Liability  of  Parties 
14 

15  13401.     (1)   No  person  is  liable  on  an  instrument  unless  his 

16  signature  appears  thereon. 

17  (2)   A  signature  is  made  by  use  of  any  name,  including  any 

18  trade  or  assumed  name,  upon  an  instrument,  or  by  any  word  or 

19  mark  used  in  lieu  of  a  written  signature. 

20  13402.     Unless  the  instrument  clearly  indicates  that  a  signa- 

21  ture  is  made  in  some  other  capacity  it  is  an  indorsement. 

22  13403.     (1)  A  signature  may  be  made  by  an  agent  or  other 

23  representative,  and  his  authority  to  make  it  may  be  established 

24  as  in  other  cases  of  representation.  No  particular  form  of  ap- 

25  pointment  is  necessary  to  establish  such  authority. 

26  (2)  An  authorized  representative  who  signs  his  own  name 

27  to  an  instrument 

28  (a)   Is  personally  obligated  if  the  instrument  neither  names 

29  the   person    represented    nor    shows    that    the    representative 

30  signed  in  a  representative  capacity; 

31  (b)   Except  as  otherwise  established  between  the  immediate 

32  parties,  is  personally  obligated  if  the  instrument  names  the 

33  person  represented  but  does  not  show  that  the  representative 

34  signed  in  a  representative  capacity,  or  if  the  instrument  does 

35  not  name  the  person  represented  but  does  show  that  the  repre- 

36  sentative  signed  in  a  representative  capacity, 

37  (3)   Except  as  otherwise  established  the  name  of  an  organi- 

38  zation  preceded  or  followed  by  the  name  and  office   of  an 

39  authorized  individual  is  a  signature  made  in  a  representative 

40  capacity. 

41  13404.     (1)  Any  unauthorized  signature  is  wholly  inopera- 

42  tive  as  that  of  the  person  whose  name  is  signed  unless  he  rati- 

43  fies  it  or  is  precluded  from  denying  it;  but  it  operates  as  the 

44  signature  of  the  unauthorized  signer  in  favor  of  any  person 

45  who  in  good  faith  pays  the  instrument  or  takes  it  for  value. 

46  (2)   Any  unauthorized  signature  may  be  ratified  for  all  pur- 

47  poses  of  this  chapter.  Such  ratification  does  not  of  itself  affect 

48  any  rights  of  the  person  ratifying  against  the  actual  signer. 

49  13405.     (1)  An  indorsement  by  any  person  in  the  name  of  a 

50  named  payee  is  effective  if 
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1  (a)   An  impostor  by  use  of  the  mails  or  otherwise  has  in- 

2  dnced  tlie  maker  or  drawer  to  issue  the  instrument  to  him  or 

3  his  confederate  in  the  nam.e  of  the  payee ;  or 

4  (b)   A  person  signing  as  or  on  behalf  of  a  maker  or  drawer 

5  intends  the  payee  to  have  no  interest  in  the  instrument;  or 

6  (c)   An  agent  or  employee  of  the  maker  or  drawer  has  sup- 

7  plied  him  with  the  name  of  the  payee  intending  the  latter  to 

8  have  no  such  interest. 

9  (2)   Nothing  in  this  section  shall  affect  the  criminal  or  civil 

10  liability  of  the  person  so  indorsing. 

11  13406.     Any  person  who  by  his  negligence  substantially  con- 

12  tributes  to  a  material  alteration  of  the  instrument  or  to  the 

13  making  of  an  unauthorized  signature  is  precluded  from  assert- 

14  ing  the  alteration  or  lack  of  authority  against  a  holder  in 

15  due  course  or  against  a  drawee  or  other  payor  who  pays  the 

16  instrument  in  good  faith  and  in  accordance  with  the  reasonable 

17  commercial  standards  of  the  drawee's  or  payor's  business. 

18  13407.     (1)    Any  alteration   of  an   instrument  is  material 

19  which  changes  the  contract  of  any  party  thereto  in  any  respect, 

20  including  any  such  change  in 

21  (a)   The  number  or  relations  of  the  parties;  or 

22  (b)  An  incomplete  instrument,  by  completing  it  otherwise 

23  than  as  authorized ;  or 

24  (c)   The  writing  as  signed,  by  adding  to  it  or  by  removing 

25  any  part  of  it. 

26  (2)   As  against  any  person  other  than  a  subsequent  holder  in 

27  due  course 

28  (a)  Alteration  by  the  holder  which  is  both  fraudulent  and 

29  material    discharges    any    party    whose    contract    is    thereby 

30  changed  unless  that  party  assents  or  is  precluded  from  assert- 

31  ing  the  defense; 

32  (b)   No  other  alteration  discharges  any  party  and  the  instru- 

33  ment  may  be  enforced  according  to  its  original  tenor,  or  as  to 

34  incomplete  instruments  according  to  the  authority  given. 

35  (3)   A  subsequent  holder  in  due  course  may  in  all  cases  en- 

36  force  the  instrument  according  to  its  original  tenor,  and  when 

37  an  incomplete  instrument  has  been  completed,  he  may  enforce 

38  it  as  completed. 

39  13408.     Want  or  failure  of  consideration  is  a  defense  as 

40  against  any  person  not  having  the  rights  of  a  holder  in  due 

41  course  (Section  13305),  except  that  no  consideration  is  neces- 

42  sary  for  an  instrument  or  obligation  thereon  given  in  payment 

43  of  or  as  security  for  an  antecedent  obligation  of  any  kind. 

44  Nothing  in  this  section  shall  be  taken  to  displace  any  statute 

45  outside  this  division  under  which  a  promise  is  enforceable  not- 

46  withstanding  lack  or  failure  of  consideration.  Partial  failure 

47  of  consideration   is  a  defense  pro   tanto  whether  or  not   the 

48  failure  is  in  an  ascertained  or  liquidated  amount. 

49  13409.     (1)  A  check  or  other  draft  does  not  of  itself  operate 

50  as  an  assignment  of  any  funds  in  the  hands  of  the  drawee 

51  available  for  its  payment,  and  the  drawee  is  not  liable  on  the 

52  instrument  until  he  accepts  it. 
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1  (2)   Nothing  in  this  section  shall  affect  any  liability  in  con- 

2  tract,  tort  or  otherwise  arising  from  any  letter  of  credit  or 

3  other  obligation  or  representation  which  is  not  an  acceptance. 

4  13410.     (1)  Acceptance  is  the  drawee's  signed  engagement 

5  to  honor  the  draft  as  presented.  It  must  be  written  on  the 

6  draft,  and  may  consist  of  his  signature  alone.  It  becomes  oper- 

7  ative  when  completed  by  delivery  or  notification. 

8  (2)  A  draft  may  be  accepted  although  it  has  not  been  signed 

9  by  the  drawer  or  is  otherwise  incomplete  or  is  overdue  or  has 

10  been  dishonored. 

11  (3)   "Where  the  draft  is  payable  at  a  fixed  period  after  sight 

12  and  the  acceptor  fails  to  date  his  acceptance  the  holder  may 

13  complete  it  by  supplying  a  date  in  good  faith. 

14  13411.     (1)   Certification  of  a  check  is  acceptance.  Where  a 

15  holder  procures  certification  the  drawer  and  all  prior  indorsers 

16  are  discharged. 

17  (2)  Unless  otherwise  agreed  a  bank  has  no  obligation  to 

18  certify  a  check. 

19  (3)  A  bank  may  certify  a  check  before  returning  it  for  lack 

20  of  proper  indorsement.  If  it  does  so  the  drawer  is  discharged. 

21  13412.      (1)   Where  the  drawee 's  proffered  acceptance  in  any 

22  manner  varies  the  draft  as  presented  the  holder  may  refuse  the 

23  acceptance  and  treat  the  draft  as  dishonored  in  which  case  the 

24  drawee  is  entitled  to  have  his  acceptance  canceled. 

25  (2)   The  terms  of  the  draft  are  not  varied  by  an  acceptance 

26  to  pay  at  any  particular  bank  or  place  in  the   continental 

27  United  States,  unless  the  acceptance  states  that  the  draft  is 

28  to  be  paid  only  at  such  bank  or  place. 

29  (3)  Where  the  holder  assents  to  an  acceptance  varying  the 

30  terms  of  the  draft  each  drawer  and  indorser  who  does  not 

31  affirmatively  assent  is  discharged. 

32  13413.      (1)   The  maker  or  acceptor  engages  that  he  will  pay 

33  the  instrument  according  to  its  tenor  at  the  time  of  his  en- 

34  gagement  or  as  completed  pursuant  to  Section  13115  on  incom- 

35  plete  instruments. 

36  (2)   The  drawer  engages  that  upon  dishonor  of  the  draft  and 

37  any  necessary  notice  of  dishonor  or  protest  he  will  pay  the 

38  amount  of  the  draft  to  the  holder  or  to  any  indorser  who  takes 

39  it  up.  The  drawer  may  disclaim  this  liability  by  drawing  with- 

40  out  recourse. 

41  (3)   By  making,  drawing  or  accepting  the  party  admits  as 

42  against  all  subsequent  parties  including  the  drawee  the  exist- 

43  ence  of  the  payee  and  his  then  capacity  to  indorse. 

44  13414.     (1)   Unless  the  indorsement  otherwise  specifies  (as 

45  by  such  words  as  "without  recourse")  every  indorser  engages 

46  that  upon  dishonor  and  any  necessary  notice  of  dishonor  and 

47  protest  he  will  pay  the  instrument  according  to  its  tenor  at  the 

48  time  of  his  indorsement  to  the  holder  or  to  any  subsequent  in- 

49  dorser  who  takes  it  up,  even  though  the  indorser  who  takes  it 

50  up  was  not  obligated  to  do  so. 

51  (2)   Unless  they  otherwise  agree  indorsers  are  liable  to  one 

52  another  in  the  order  in  which  they  indorse,  which  is  presumed 
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1  to  be  the  order  in  which  their  signatures  appear  on  the  instru- 

2  ment. 

3  13415.     (1)   An  aecoiiiniodation  party  is  one  who  signs  the 

4  instrument  in  any  capacity  for  tlie  purpose  of  lending  his  name 

5  to  anotlier  pai'ty  to  it. 

6  (2)  When  the  instrument  has  been  taken  for  value  before  it 

7  is  due  the  accommodation  party  is  liable  in  the  capacity  in 

8  which  he  has  signed  even  though  the  taker  knows  of  the  ae- 

9  commodation. 

10  (3)   As  against  a  holder  in  due  course  and  without  notice  of 

11  the  accommodation  oral  proof  of  the  accommodation  is  not  ad- 

12  missible  to  give  the  accommodation  party  the  benefit  of  dis- 

13  charges  dependent  on  his  character  as  such.  In  other  cases  the 

14  accommodation  character  may  be  shown  by  oral  proof. 

15  (4)   An  indorsment  which  shows  that  it  is  not  in  the  chain 

16  of  title  is  notice  of  its  accommodation  character. 

17  (5)   An  accommodation  party  is  not  liable  to  the  party  ac- 

18  commodated,  and  if  he  pays  the  instrument  has  a  right  of 

19  recourse  on  the  instrument  against  such  party. 

20  13416.     (1)   "Payment   guaranteed"   or   equivalent   words 

21  added  to  a  signature  mean  that  the  signer  engages  that  if  the 

22  instrument  is  not  paid  when  due  he  will  pay  it  according  to  its 

23  tenor  witliout  i-osort  by  the  holder  to  any  other  party. 

24  (2)   "Collection  guaranteed"  or  equivalent  words  added  to 

25  a  signature  mean  that  the  signer  engages  that  if  the  instru- 

26  ment  is  not  paid  when  due  he  will  pay  it  according  to  its  tenor, 

27  but  only  after  the  holder  has  reduced  his  claim  against  the 

28  maker  or  acceptor  to  judgment  and  execution  has  been  re- 

29  turned  unsatisfied,  or  after  the  maker  or  acceptor  has  become 

30  insolvent  or  it  is  otherwise  apparent  that  it  is  useless  to  proceed 

31  against  him. 

32  (3)   Words  of  guaranty  which  do  not  otherwise  specify  guar- 

33  antee  payment. 

34  (4)   No  words  of  guaranty  added  to  the  signature  of  a  sole 

35  maker  or  acceptor  affect  his  liability  on  the  instrument.  Such 

36  words  added  to  the  signature  of  one  of  two  or  more  makers  or 

37  acceptors  create  a  presumption  that  the  signature  is  for  the 

38  accommodation  of  the  others. 

39  (5)  When  words  of  guaranty  are  used  presentment,  notice 

40  of  dishonor  and  protest  are  not  necessary  to  charge  the  user. 
4j^  (6)   Any  guaranty  written  on  the  instrument  is  enforcible 

42  notwithstanding  any  statute  of  frauds. 

43  13417.      (1)    Any  person  Avho  obtains  payment  or  acceptance 

44  and  any  prior  transferor  warrants  to  a  person  avIio  in  good 

45  faith  pays  or  accepts  that 

46  (a)  He  has  a  good  title  to  the  instrument  or  is  authorized 

47  to  obtain  payment  or  acceptance  on  behalf  of  one  who  has  a 

48  good  title ;  and 

49  (b)   He  has  no  knowledge  that  the  signature  of  the  maker  or 

50  drawer  is  unauthorized,  except  that  this  warranty  is  not  given 

51  by  a  holder  in  due  course  acting  in  good  faith 
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1  (i)   To  a  maker  with  respect  to  the  maker's  own  signa- 

2  ture ;  or 

3  (ii)   To    a    drawer    with    respect    to    the    drawer's    own 

4  signature,  whether  or  not  the  drawer  is  also  the  drawee ;  or 

5  (iii)   To  an  acceptor  of  a  draft  if  the  holder  in  due  course 

6  took  the  draft  after  the  acceptance  or  obtained  the  accept- 

7  ance  without  knowledge  that  the  drawer's  signature  was 

8  unauthorized ;  and 

9  (c)   The  instrument  has  not  been  materially  altered,  except 

10  that  this  warranty  is  not  given  by  a  holder  in  due  course  acting 

11  in  good  faith 

12  (i)   To  the  maker  of  a  note ;  or 

13  (ii)   To  the  drawer  of  a  draft  whether  or  not  the  drawer  is 

14  also  the  drawee ;  or 

15  (iii)   To  the  acceptor  of  a  draft  with  respect  to  an  altera- 

16  tion  made  prior  to  the  acceptance  if  the  holder  in  due  course 

17  took  the  draft  after  the  acceptance,  even  though  the  accept- 

18  ance  provided  "payable  as  originally  drawn"  or  equivalent 

19  terms ;  or 

20  (iv)   To  the  acceptor  of  a  draft  with  respect  to  an  altera- 

21  tion  made  after  the  acceptance. 

22  (2)   Any  person  who  transfers  an  instrument  and  receives 

23  consideration  warrants  to  his  transferee  and  if  the  transfer  is 

24  by  indorsement  to  any  subsequent  holder  who  takes  the  instru- 

25  ment  in  good  faith  that 

26  (a)  He  has  a  good  title  to  the  instrument  or  is  authorized 

27  to  obtain  payment  or  acceptance  on  behalf  of  one  who  has  a 

28  good  title  and  the  transfer  is  otherwise  rightful ;  and 

29  (b)   All  signatures  are  genuine  or  authorized;  and 

30  (c)   The  instrument  has  not  been  materially  altered ;  and 

31  (d)   No  defense  of  any  party  is  good  against  him ;  and 

32  (e)   He  has  no  knowledge  of  any  insolvency  proceeding  in- 

33  stituted  with  respect  to  the  maker  or  acceptor  or  the  drawer  of 

34  an  unaccepted  instrument. 

35  _    (3)  By  transferring  " without  recourse "  the  transferor  lim- 

36  its  the  obligation  stated  in  subdivision  (2)  (d)  to  a  warranty 

37  that  he  has  no  knowledge  of  such  a  defense. 

38  (4)  A  selling  agent  or  broker  who  does  not  disclose  the  fact 

39  that  he  is  acting  only  as  such  gives  the  warranties  provided  in 

40  this  section,  but  if  he  makes  such  disclosure  warrants  only  his 

41  good  faith  and  authority. 

42  13418.     Except  for  recovery  of  bank  payments  as  provided 

43  in  the  chapter  on  bank  deposits  and  collections   (Chapter  4) 

44  and  except  for  liability  for  breach  of  warranty  on  presentment 

45  under  the  preceding  section,  payment  or  acceptance  of  any 

46  instrument  is  final  in  favor  of  a  holder  in  due  course,  or  a 

47  person  who  has  in  good  faith  changed  his  position  in  reliance 

48  on  the  payment. 

49  13419.     (1)   An  instrument  is  converted  when 

50  (a)   A  drawee  to  whom  it  is  delivered  for  acceptance  refuses 

51  to  return  it  on  demand ;  or 
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1  (b)   Any  person  to  whom  it  is  delivered  for  pajTnent  refuses 

2  on  demand  either  to  pay  or  to  return  it ;  or 

3  (c)   It  is  paid  on  a  forged  indorsement. 

4  (2)   In  any  action  under  subdivision    (1),  the  measure  of 

5  liability  is  presumed  to  be  the  face  amount  of  the  instrument. 

6  (3)   Subject  to  the  provisions  of  this  division  concerning 

7  restrictive  indorsements  a  representative,  including  a  deposi- 

8  tary  or  collecting  bank,  who  has  in  good  faith  and  in  accord- 

9  ance  vith  the  reasonable  commercial  standards  applicable  to 

10  the  business  of  such  representative  dealt  witli  an  instrument  or 

11  its  proceeds  on  behalf  of  one  who  was  not  the  true  owner  is  not 

12  liable  in  conversion  or  otherwise  to  the  true  owner  beyond  the 

13  amount  of  any  proceeds  remaining  in  his  hands. 

14  (4)   An  intermediarj'  bank  or  payor  bank  which  is  not  a  de- 

15  positary  bank  is  not  liable  in  conversion  solely  hy  reason  of  tlie 

16  fact  that  proceeds  of  an  item  indorsed  restrictively  (Sections 

17  13205  and  13206)  are  not  paid  or  applied  consistently  with  the 

18  restrictive  indorsement  of  an  indorser  other  than  its  immediate 

19  transferor. 

20 

21  Article  5.     Presentment,  Notice  of  Dishonor  and  Protest 

22 

23  13501.     (1)   Unless  excused  (Section  13511)  presentment  is 

24  necessary  to  charge  secondary  parties  as  follows : 

25  (a)   Presentment  for  acceptance  is  necessary  to  charge  the 

26  drawer  and  indorsers  of  a  draft  where  the  draft  so  provides, 

27  or  is  payable  elsewhere  than  at  the  residence  or  place  of  busi- 

28  ness  of  the  drawee,  or  its  date  of  payment  depends  upon  such 

29  presentment.  The  holder  may  at  his  option  present  for  accept- 

30  ance  any  otl)er  draft  payable  at  a  stated  date ; 

31  (b)   Presentment  for  payment  is  necessary  to  charge  any 

32  indorser ; 

33  (c)   In  the  case  of  any  drawer,  the  acceptor  of  a  draft  pay- 

34  able  at  a  bank  or  the  maker  of  a  note  pa^^able  at  a  bank,  pre- 

35  sentment  for  payment  is  necessary,  but  failure  to  make  pre- 

36  sentment  discharges  such  drawer,  acceptor  or  maker  only  as 

37  stated  in  Section  13502(1)  (b). 

38  (2)   Unless  excused  (Section  13511) 

39  (a)  Notice  of  any  dishonor  is  necessary  to  charge  any  in- 

40  dorser ; 

41  (b)   In  the  case  of  any  drawer,  the  acceptor  of  a  draft  pa.v- 

42  able  at  a  bank  or  the  maker  of  a  note  payalilo  at  a  bank,  notice 

43  of  any  dishonor  is  necessary,  but  failure  to  give  such  notice 

44  discharges  such  drawer,  acceptor  or  maker  only  as  stated  in 

45  Section  13502(1)  (b). 

46  (3)   Unless   excused    (Section    13511)    protest   of   any   dis- 

47  honor  is  necessary  to  charge  the  drawer  and  indorsers  of  any 

48  draft  which  on  its  face  apjirars  to  be  drawn  or  payable  ont- 

49  side  of  the  states  and  territories  of  the  United  States  and  the 

50  District  of  Columbia.  The  Ix^lder  may  at  his  ojition  make  pro- 

51  test  of  any  dishonor  of  any  other  instrument  and  in  the  ease 
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1  of  a  foreign  draft  may  on  insolvency  of  the  acceptor  before 

2  maturity  make  protest  for  better  securitj^ 

3  (4)   Notwithstanding  any  provision  of  this  section,  neither 

4  presentment  nor  notice  of  dishonor  nor  protest  is  necessary 

5  to  charge  an  indorser  who  has  indorsed  an  instrument  after 

6  maturity. 

7  13502.     (1)   Where  without  excuse  any  necessary  present- 

8  ment  or  notice  of  dishonor  is  delayed  beyond  the  time  when 

9  it  is  due  r 

10  (a)   Any  indorser  is  discharged;  and 

11  (b)  Any  drawer  or  the  acceptor  of  a  draft  payable  at  a 

12  bank  or  the  maker  of  a  note  payable  at  a  bank  who  because 

13  the  drawee  or  payor  bank  becomes  insolvent  during  the  delay 

14  is  deprived  of  funds  maintained  with  the  drawee  or  payor 

15  bank  to  cover  the  instrument  may  discharge  his  liability  by 

16  written   assignment   to   the   holder   of  his   rights   against   the 

17  drawee  or  pajor  bank  in  respect  of  such   funds,   but  such 

18  drawer,  acceptor  or  maker  is  not  otherwise  discharged 

19  (2)   Where  without  excuse  a  necessary  protest  is  delayed 

20  beyond  the  time  when  it  is  due  any  drawer  or  indorser  is  dis- 

21  charged. 

22  13503.     (1)   Unless  a  different  time  is  expressed  in  the  in- 

23  strument  the  time  for  any  presentment  is  determined  as  fol- 

24  lows : 

25  (a)   Where  an  instrument  is  payable  at  or  a  fixed  period 

26  after  a  stated  date  any  presentment  for  acceptance  must  be 

27  made  on  or  before  the  date  it  is  payable ; 

28  (b)   Where  an  instrument  is  payable  after  sight  it  must 

29  either  be  presented  for  acceptance  or  negotiated  within  a  rea- 

30  sonable  time  after  date  or  issue  whichever  is  later; 

31  (c)   Where  an  instrument  shows  the  date  on  which  it  is  pay 

32  able  presentment  for  payment  is  due  on  that  date ; 

33  (d)   Where  an  instrument  is  accelerated  presentment  for 

34  payment  is  due  within  a  reasonable  time  after  the  accelera- 

35  tion ; 

36  (e)  With  respect  to  the  liability  of  any  secondary  party 

37  presentment  for  acceptance  or  payment  of  any  other  instru- 

38  ment  is  due  within  a  reasonable  time  after  such  party  becomes 

39  liable  thereon. 

40  (2)  A  reasonable  time  for  presentment  is  determined  by 

41  the  nature  of  the  instrument,  any  usage  of  banking  or  trade 

42  and  the  facts  of  the  particular  case.  In  the  case  of  an  un- 

43  certified  check  which  is  drawn  and  payable  within  the  United 

44  States  and  which  is  not  a  draft  drawn  by  a  bank  the  following 

45  are  presumed  to  be  reasonable  periods  within  which  to  pre- 

46  sent  for  payment  or  to  initiate  bank  collection: 

47  (a)   With  respect  to  the  liability  of  the  drawer,  30  days 

48  after  date  or  issue  whichever  is  later;  and 

49  (b)   With  respect  to  the  liabilitj^  of  an  indorser,  seven  days 

50  after  his  indorsement. 

51  (3)   Where  any  presentment  is  due  on  a  day  which  is  not  a 

52  full  business  day  for  either  the  person  making  presentment  or 
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1  the  party  to  pay  or  accept,  presentment  is  due  on  the  next 

2  following  day  which  is  a  full  business  day  for  both  parties. 

3  (4)   Presentment  to  be  sufficient  must  be  made  at  a  reason- 

4  able  hour,  and  if  at  a  bank  during  its  banking  day. 

5  13504.     (1)   Presentment  is  a  demand  for  acceptance  or  pay- 

6  ment  made  upon  the  maker,  acceptor,  drawee  or  other  payor 

7  hy  or  on  behalf  of  the  holder. 

8  (2)   Presentment  may  be  made 

9  (a)   By  mail,  in  which  event  the  time  of  presentment  is 

10  determined  by  the  time  of  receipt  of  the  mail ;  or 

11  (b)   Through  a  clearinghouse;  or 

12  (c)   At  the  place  of  acceptance  or  payment  specified  in  the 

13  instrument  or  if  there  be  none  at  the  place  of  business  or 

14  residence  of  the  party  to  accept  or  pay.  If  neither  the  party 

15  to  accept  or  pay  nor  anyone  authorized  to  act  for  him  is  pres- 

16  ent  or  accessible  at  such  place  presentment  is  excused. 

17  (3)   It  ma}'  be  made 

18  (a)   To  any  one  of  two  or  more  makers,  acceptors,  drawees 

19  or  other  payors ;  or 

20  (b)   To  an,y  person  who  has  authority  to  make  or  refuse  the 

21  acceptance  or  payment. 

22  (4)   A  draft  accepted  or  a  note  made  payable  at  a  bank  in 

23  the  continental  United  States  must  be  presented  at  such  bank. 

24  (5)   In  the  cases  described  in  Section  14210  presentment 

25  may  be  made  in  the  manner  and  with  the  result  stated  in  that 

26  section. 

27  13505.     (1)   The  i^arty  to  whom  presentment  is  made  may 

28  without  dishonor  rcfjuire 

29  (a)   Exhibition  of  the  instrument;  and 

30  (b)   Keasonable  identification  of  the  person  making  present- 

31  ment  and  evidence  of  his  authority  to  make  it  if  made  for 

32  another;  and 

33  (c)   That  the  instrument  be  produced  for  acceptance  or  pay- 

34  ment  at  a  place  specified  in  it,  or  if  there  be  none  at  any 

35  place  reasonable  in  the  circumstances;  and 

36  (d)   A  signed  receipt  on  the  instrument  for  any  partial  or 

37  full  payment  and  its  surrender  upon  full  payment. 

38  (2)   Failure  to  comply  with  any  such  requirement  invali- 

39  dates  the  presentment  but  the  person  presenting  has  a  rea- 

40  sonable  time  in  which  to  comply  and  tlie  time  for  acceptance 

41  or  payment  runs  from  the  time  of  compliance. 

42  l.'llOG.      (1)   Acceptance  may  be  deferred  without  dishonor 

43  until  the  close  of  the  next  business  day  following  presentment. 

44  The  holder  may  also  in  a  good  faith  effort  to  obtain  acceptance 

45  and  without  either  dishonor  of  the  instrument  or  discharge  of 

46  secondary  parties  allow  postponement  of  acceptance  for  an  ad- 

47  (litioiial  business  day. 

48  (2)   Except  as  a  longer  time  is  allowed  in  the  case  of  docu- 

49  mentary  drafts  drawn  under  a  letter  of  credit,  and  unless  an 

50  earlier  time  is  agreed  to  by  the  party  to  pay,  payment  of  an  in- 

51  strument  may  be  deferred  without  dishonor  pending  reason- 

52  able  examination  to  determine  whether  it  is  properly  payable, 

(71S) 


.B.  1093  —  62  — 

1  but  payment  must  be  made  in  any  event  before  the  close  of 

2  business  on  the  day  of  presentment. 

3  13507.      (1)   An  instrument  is  dishonored  when 

4  (a)  A  necessary  or  optional  presentment  is  duly  made  and 

5  due  acceptance  or  payment  is  refused  or  cannot  be  obtained 

6  within  the  prescribed  time  or  in  case  of  bank  collections  the 

7  instrument  is  seasonably  returned  by  the  midnight  deadline 

8  (Section  14301)  ;  or 

9  (b)  Presentment  is  excused  and  the  instrument  is  not  duly 

10  accepted  or  paid. 

11  (2)   Subject  to  any  necessary  notice  of  dishonor  and  protest, 

12  the  holder  has  upon  dishonor  an  immediate  right  of  recourse 

13  against  the  drawers  and  indorsers. 

14  (3)   Return  of  an  instrument  for  lack  of  proper  indorsement 

15  is  not  dishonor. 

16  (4)   A  term  in  a  draft  or  an  indorsement  thereof  allowing  a 

17  stated  time  for  re-presentment  in  the  event  of  any  dishonor  of 

18  the  draft  by  nonacceptance  if  a  time  draft  or  by  nonpayment 

19  if  a  sight  draft  gives  the  holder  as  against  any  secondary  party 

20  bound  by  the  term  an  option  to  waive  the  dishonor  without  af- 

21  fecting  the  liability  of  the  secondary  party  and  he  may  present 

22  again  up  to  the  end  of  the  stated  time. 

23  13508.     (1)  Notice  of  dishonor  may  be  given  to  any  person 

24  who  may  be  liable  on  the  instrumeat  by  or  on  behalf  of  the 

25  holder  or  any  party  who  has  himself  received  notice,  or  any 

26  other  party  who  can  be  compelled  to  pay  the  instrument.  In 

27  addition  an  agent  or  bank  in  whose  hands  the  instrument  is 

28  dishonored  may  give  notice  to  his  principal  or  customer  or  to 

29  another  agent  or  bank  from  which  the  instrument  was  received. 

30  (2)  Any  necessary  notice  must  be  given  by  a  bank  before 

31  its  midnight  deadline  and  by  any  other  person  before  midnight 

32  of  the  third  business  day  after  dishonor  or  receipt  of  notice  of 

33  dishonor. 

34  (3)  Notice  may  be  given  in  any  reasonable  manner.  It  may 

35  be  oral  or  written  and  in  any  terms  which  identify  the  instru- 

36  ment  and  state  that  it  has  been  dishonored.  A  misdescription 

37  which  does  not  mislead  the  party  notified  does  not  vitiate  the 

38  notice.  Sending  the  intrument  bearing  a  stamp,  ticket  or  writ- 

39  ing  stating  that  acceptance  or  payment  has  been  refused  or 

40  sending  a  notice  of  debit  with  respect  to  the  instrument  is 

41  sufficient. 

42  (4)  Written  notice  is  given  when  sent  although  it  is  not  re- 

43  ceived. 

44  (5)  Notice  to  one  partner  is  notice  to  each  although  the 

45  firm  has  been  dissolved. 

46  (6)   When  any  party  is  in  insolvency  proceedings  instituted 

47  after  the  issue  of  the  instrument  notice  may  be  given  either  to 

48  the  party  or  to  the  representative  of  his  estate. 

49  (7)  When  any  party  is  dead  or  incompetent  notice  may  be 

50  sent  to  his  last  known  address  or  given  to  his  personal  repre- 

51  sentative. 
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1  (8)  Notice  operates  for  the  benefit  of  all  parties  who  have 

2  rights  on  the  instrument  against  the  party  notified. 

3  13509.     (1)   A   protest    is   a    c-ortificate    of   dishonor   made 

4  under  the  hand  and  seal  of  a  United  States  consul  or  vice 

5  consul  or  a  notary  public  or  other  person  authorized  to  certify 

6  dishonor  by  the  law  of  the  place  whore  dishonor  occurs.  It  may 

7  be  made  upon  informal  ion  satisfactory  to  such  person. 

8  (2)   The  protest  must  identify  the  instrument  and  certify 

9  either  that  due  presentment  has  been  made  or  the  reason  why 

10  it  is  excused  and  that  the  instrument  has  been  dishonored  by 

11  nonacceptance  or  nonpayment. 

12  (3)   The  protest  may  also  certify  that  notice  of  dishonor  has 

13  been  given  to  all  parties  or  to  specified  parties. 

14  (4)   Subject  to  subdivision  (5)  any  necessary  protest  is  due 

15  by  the  time  that  notice  of  dishonor  is  due. 

16  (5)   If,  before  protest  is  due,  an  instrument  has  been  noted 

17  for  protest  by  the  ofiRcer  to  make  protest,  the  protest  may  be 

18  made  at  any  time  thereafter  as  of  the  date  of  the  noting. 

19  ]3510.     The  following  are  admissible  as  evidence  and  create 

20  a   prcsumi)tion    of   dishonor    and    of   any   notice   of   dishonor 

21  therein  shown : 

22  (a)   A  document  regular  in  form  as  provided  in  the  preceding 

23  section  which  purports  to  be  a  protest ; 

24  (b)   The  purported  stamp  or  writing  of  the  drawee,  payor 

25  bank  or  presenting  bank  on  the  i)istrument  or  accompanying  it 

26  stating  that  acceptance  or  payment  has  been  refused  for  reasons 

27  eonsi.stent  with  dishonor ; 

28  (c)   Any  book  or  record  of  the  drawee,  payor  bank,  or  any 

29  collecting  bank  kept  in  the  usual  course  of  business  which 

30  shows  dishonor,  even  though  there  is  no  evidence  of  who  made 

31  the  entry. 

32  13511.      (1)   Delay  in  presentment,  protest  or  notice  of  dis- 

33  honor  is  excused  when  the  jiarty  is  without  notice  that  it  is  due 

34  or  when  the  delay  is  caused  b}^  circumstances  beyond  his  con- 

35  trol  and  he  exercises  reasonable  diligence  after  the  cause  of  the 

36  delay  ceases  to  operate. 

37  (2)   Presentment  or  notice  or  protest  as  the  case  may  be  is 

38  entirely  excused  when 

39  (a)    The  party  to  be  charged  has  waived  it  expressly  or  by 

40  ini])lication  either  before  or  after  it  is  due;  or 

41  (b)    Such  party  has  himself  dishonored  the  instrument  or 

42  has  countermanded    payment  or  otherwise  has  no  reason  to 

43  expect  or  rights  to  require  that  the  instrument  be  accepted  or 

44  paid ;  or 

45  (c)   By  reasonable  diligence  the  presentment  or  protest  can- 

46  not  be  made  or  the  notice  given. 

47  (3)   Presentment  is  also  entirely  excused  when 

48  (a)    The  maimer,  accej^tor  or  drawee  of  atiy  instrument  ex- 

49  eept  a  documentary  draft  is  dead  or  in  insolvency  proceedings 

50  instituted  after  the  issue  of  the  instrument;  or 

51  (b)   Acceptance  or  payment  is  refused  but  not  for  want  of 

52  proper  presentment. 
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1  (4)  Where  a  draft  has  been  dishonored  by  nonacceptance 

2  a  later  presentment  for  payment  and  any  notice  of  dishonor 

3  and  protest  for  nonpayment  are  excused  unless  in  the  mean- 

4  time  the  instrument  has  been  accepted. 

5  (5)   A  waiver  of  protest  is  also  a  waiver  of  presentment  and 

6  of  notice  of  dishonor  even  though  protest  is  not  required. 

7  (6)   Where  a  waiver  of  presentment  or  notice  of  protest  is 

8  embodied  in  the  instrument  itself  it  is  binding  upon  all  par- 

9  ties ;  but  where  it  is  written  above  the  signature  of  an  indorser 
10  it  binds  him  only. 

11 

12  Article  6.     Discharge 

13 

14  13601.     (1)   The  extent  of  the  discharge  of  any  party  from 

15  liability  on  an  instrument  is  governed  by  the  sections  on 

16  (a)   Payment  or  satisfaction  (Section  13603)  ;  or 

17  (b)   Tender  of  paj^ment  (Section  13604)  ;  or 

18  (c)   Cancellation  or  renunciation  (Section  13605)  ;  or 

19  (d)   Impairment  of  right  of  recourse  or  of  collateral  (Sec- 

20  tion  13606)  ;  or 

21  (e)   Reacquisition  of  the  instrument  by  a  prior  party  (Sec- 

22  tion  13208)  ;  or 

23  (f )   Fraudulent  and  material  alteration  (Section  13407)  ;  or 

24  (g)   Certification  of  a  check  (Section  13411)  ;  or 

25  (h)  Acceptance  varjdng  a  draft  (Section  13412)  ;  or 

26  (i)   Uncxcused  delay  in  presentment  or  notice  of  dishonor 

27  or  protest  (Section  13502). 

28  (2)   Any  party  is  also  discharged  from  his  liability  on  an 

29  instrument  to  another  party  by  any  other  act  or  agreement 

30  with  such  party  which  would  discharge  his  simple  contract 

31  for  the  payment  of  money. 

32  (3)   The   liability   of   all   parties   is   discharged   when   any 

33  party  who  has  himself  no  right  of  action  or  recourse  on  the 

34  instrument 

35  (a)   Reacquires  the  instrument  in  his  own  right;  or 

36  (b)   Is  discharged  under  any  provision  of  this  chapter,  ex- 

37  cept  as  otherwise  provided  with  respect  to  discharge  for  im- 

38  pairment  of  recourse  or  of  collateral  (Section  13606). 

39  13602.     No  discharge  of  any  party  provided  by  this  chapter 

40  is  effective  against  a  subsequent  holder  in  due  course  unless  he 

41  has  notice  thereof  when  he  takes  the  instrument. 

42  13603.     (1)   The  liability  of  any  party  is  discharged  to  the 

43  extent  of  his  payment  or  satisfaction  to  the  holder  even  though 

44  it  is  made  with  knowledge  of  a  claim  of  another  person  to  the 

45  instrument  unless  prior  to  such  payment  or  satisfaction  the 

46  person  making  the  claim  either  supplies  indemnity  deemed 

47  adequate  by  the  party  seeking  the  discharge  or  enjoins  pay- 

48  ment  or  satisfaction  by  order  of  a  court  of  competent  jurisdic- 

49  tion  in  an  action  in  which  the  adverse  claimant  and  the  holder 

50  are  parties.  This  subdivision  does  not,  however,  result  in  the 

51  discharge  of  the  liability 
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1  (a)   Of  a  party  who  in  bad  faith  pays  or  satisfies  a  holder 

2  who  acquired  the  instrument  by  theft  or  who  (unless  having 

3  the  rights  of  a  holder  in  due  course)  holds  through  one  who 

4  so  acquired  it;  or 

5  (b)   Of  a  party    (other  than  an  intermediary  bank  or  a 

6  payor  bank  which  is  not  a  depositary  bank)  who  pays  or  sat- 

7  isfies  the  holder  of  an  instrument  which  has  been  restrictively 

8  indorsed  in  a  manner  not  consistent  with  the  terms  of  such 

9  restrictive  indorsement. 

10  (2)   Payment  or  satisfaction  may  be  made  with  the  consent 

11  of  the  holder  by  any  person  including  a  stranger  to  the  in- 

12  strument.  Surrender  of  the  instrument  to  such  a  person  gives 

13  him  the  rights  of  a  transferee  (Section  13201). 

14  13604.     (1)   Any  party  making  tender  of  full  payment  to  a 

15  holder  when  or  after  it  is  due  is  discharged  to  the  extent  of  all 

16  subsequent  liability  for  interest,  costs  and  attorney's  fees. 

17  (2)   The  holder's  refusal  of  such  tender  wholly  discharges 

18  any  party  who  has  a  right  of  recourse  against  the  party  mak- 

19  ing  the  tender. 

20  (3)  "Where  the  maker  or  acceptor  of  an  instrument  paj^able 

21  otherwise  than  on  demand  is  able  and  ready  to  pay  at  every 

22  place  of  payment  specified  in  the  instrument  when  it  is  due, 

23  it  is  equivalent  to  tender. 

24  13605.     (1)   The  holder  of  an  instrument  may  even  with- 

25  out  consideration  discharge  any  party. 

26  (a)   In  any  manner  apparent  on  the  face  of  the  instrument 

27  or  the  indorsement,  as  by  intentionally  cancelling  the  instru- 

28  ment  or  the  party's  signature  by  destruction  or  mutilation,  or 

29  by  striking  out  the  party's  signature;  or 

30  (b)   By  renouncing  his  rights  by  a  writing  signed  and  de- 

31  livered  or  by  surrender  of  the  instrument  to  the  party  to  be 

32  discharged. 

33  (2)   Neither  cancellation  nor  renunciation  without  surrender 

34  of  the  instrument  affects  the  title  thereto. 

35  13606.     (1)   The  holder  discharges  any  party  to  the  instru- 

36  ment  to  the  extent  that  without  such  party's  consent  the  holder 

37  (a)   Without  express  reservation  of  rights  releases  or  agrees 

38  not  to  sue  any  person  against  whom  the  party  has  to  the 

39  knowledge  of  the  holder  a  right  of  recourse  or  agrees  to  suspend 

40  the  right  to  enforce  against  such  person  the  instrument  or 

41  collateral   or   otherwise  discharges  such   person,   except  that 

42  failure  or  delay  in  effecting  any  required  presentment,  protest 

43  or  notice  of  dishonor  with  respect  to  any  such  person  does  not 

44  discharge  any  party  as  to  Avhom  presentment,  protest  or  notice 

45  of  dishonor  is  effective  or  unnecessary;  or 

46  (b)   Unjustifiably  impairs  any  collateral  for  the  instrument 

47  given  by  or  on  behalf  of  the  party  or  any  person  against  wliom 

48  he  has  a  right  of  recourse. 

49  (2)   By  express  reservation  of  rights  against  a  party  with  a 

50  right  of  recourse  the  holder  preserves 

51  (a)   All  his  riglils  against  siu-li  jiarty  as  of  the  time  when  the 

52  instrument  was  originally  due ;  and 
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1  (b)   The  right  of  the  party  to  pay  the  instrument  as  of  that 

2  time;  and 

3  (c)  All  rights  of  such  party  to  recourse  against  others. 
4 

5  Article  7.     Advice  of  International  Sight  Draft 
6 

7  13701,     (1)   A  "letter  of  advice"  is  a  drawer's  communica- 

8  tion  to  the  drawee  that  a  described  draft  has  been  drawn. 

9  (2)  Unless  otherwise  agreed  when  a  bank  receives  from  an- 

10  other  bank  a  letter  of  advice  of  an  international  sight  draft  the 

11  drawee  bank  may  immediately  debit  the  drawer's  account  and 

12  stop  the  running  of  interest  pro  tanto.  Such  a  debit  and  any 

13  resulting  credit  to  any  account  covering  outstanding  drafts 

14  leaves  in  the  drawer  full  power  to  stop  payment  or  otherwise 

15  dispose  of  the  amount  and  creates  no  trust  or  interest  in  favor 

16  of  the  holder. 

17  (3)   Unless  otherwise  agreed  and  except  where  a  draft  is 

18  drawn  under  a  credit  issued  by  the  drawee,  the  drawee  of  an 

19  international  sight  draft  owes  the  drawer  no  duty  to  pay  an 

20  unadvised  draft  but  if  it  does  so  and  the  draft  is  genuine,  may 

21  appropriately  debit  the  drawer's  account. 
22 

23  Article  8.     Miscellaneous 
24 

25  13801.     (1)  Where  a  draft  is  drawn  in  a  set  of  parts,  each 

26  of  which  is  numbered  and  expressed  to  be  an  order  only  if  no 

27  other  part  has  been  honored,  the  whole  of  the  parts  constitutes 

28  one  draft  but  a  taker  of  any  part  may  become  a  holder  in  due 

29  course  of  the  draft. 

30  (2)   Any  person  who  negotiates,  indorses  or  accepts  a  single 

31  part  of  a  draft  drawn  in  a  set  thereby  becomes  liable  to  any 

32  holder  in  due  course  of  that  part  as  if  it  were  the  whole  set, 

33  but  as  between  different  holders  in  due  course  to  whom  dif- 

34  ferent  parts  have  been  negotiated  the  holder  whose  title  first 

35  accrues  has  all  rights  to  the  draft  and  its  proceeds. 

36  (3)   As  against  the  drawee  the  first  presented  part  of  a  draft 

37  drawn  in  a  set  is  the  part  entitled  to  payment,  or  if  a  time 

38  draft  to  acceptance  and  payment.  Acceptance  of  any  subse- 

39  quently  presented  part  renders  the  drawee  liable  thereon  under 

40  subdivision   (2).  With  respect  both  to  a  holder  and  to  the 

41  drawer  payment  of  a  subsequently  presented  part  of  a  draft 

42  payable  at  sight  has  the  same  effect  as  payment  of  a  check 

43  notwithstanding  an  effective  stop  order  (Section  14407). 

44  (4)   Except  as  otherwise  provided  in  this  section,  where  any 

45  part  of  a  draft  in  a  set  is  discharged  by  payment  or  otherwise 

46  the  whole  draft  is  discharged. 

47  13802.     (1)   Unless  otherwise  agreed  where  an  instrument 

48  is  taken  for  an  underlying  obligation. 

49  (a)   The   obligation  is  pro  tanto  discharged  if  a  bank  is 

50  drawer,  maker  or  acceptor  of  the  instrument  and  there  is  no 

51  recourse  on  the  instrument  against  the  underlying  obligor ;  and 
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1  (b)   In  any  other  case  the  obligation  is  suspended  pro  tanto 

2  until  the  instrument  is  due  or  if  it  is  payable  on  demand  until 

3  its  presentment.  If  the  instrument  is  dishonored  action  may  be 

4  maintained  on  either  the  instrument  or  the  obligation;  dis- 

5  charge  of  the  underljdng  obligor  on  the  instrument  also  dis- 

6  charges  him  on  the  obligation. 

7  (2)   The  taking  in  good  faith  of  a  check  which  is  not  post- 

8  dated  does  not  of  itself  so  extend  the  time  on  the  original  obli- 

9  gation  as  to  discharge  a  surety: 

10  13803.     Where  a  defendant  is  sued  for  breach  of  an  obliga- 

11  tion  for  which  a  third  person  is  answerable  over  under  this 

12  chapter  he  may  give  the  third  person  written  notice  of  the 

13  litigation,  and  the  person  notified  may  then  give  similar  notice 

14  to  any  other  person  who  is  answerable  over  to  him  under  this 

15  chapter.  If  the  notice  states  that  the  person  notified  may  come 

16  in  and  defend  and  that  if  the  person  notified  does  not  do  so 

17  he  Avill  in  any  action  against  him  by  the  person  giving  the 

18  notice  be  bound  by  any  determination  of  fact  common  to  the 

19  two   litigations,   then   unless  after  seasonable   receipt   of  the 

20  notice  the  person  notified  does  come  in  ajid  defend  he  is  so 

21  bound. 

22  13804.     The  owner  of  an  instrument  which  is  lost,  whether 

23  by  destruction,  theft  or  otherwise,  may  maintain  an  action  in 

24  his  own  name  and  recover  from  any  party  liable  thereon  upon 

25  due  proof  of  his  ownership,  the  facts  whieli  prevent  his  pro- 

26  duction  of  the  instrument  and  its  terms.  The  court  shall  re- 

27  quire  a  sufficient  indemnity  bond  indemnifying  the  defendant 

28  against  loss  by  reason  of  further  claims  on  the  instrument. 

29  13805.     This  chapter  applies  to  any  instrument  whose  terms 

30  do  not  preclude  transfer  and  which  is  otherwise  negotiable 

31  within  this  cliapter  but  which  is  not  payable  to  order  or  to 

32  bearer,  except  that  there  can  be  no  holder  in  due  course  of 

33  such  an  instrument. 
34 

35  Chapter  4.    Bank  Deposits  and  Collections 

36 

37  Article  1.     General  Provisions  and  Definitions 

38 

39  14101.     This  chapter  shall  1)0  known  and  may  be  cited  as 

40  Uniform   Commercial   Code — Bank   Deposits  and   Collections. 

41  14102.     (1)   To  the  extent  tliat  items  within  this  chapter 

42  are  also  within  the  scope  of  Chapters  3  and  8,  they  are  subject 

43  to  the  provisions  of  those  chapters.  In  the  event  of  conflict  the 

44  provisions  of  this  chapter  govern  those  of  Chapter  3  but  the 

45  provisions  of  Chapter  8  govern  those  of  this  chapter. 

46  (2)   The  liability  of  a  bank  for  action  or  nonaction  with  re- 

47  spect  to  any  item  handled  by  it  for  purposes  of  presentment, 

48  payment  or  collection  is  governed  by  the  law  of  the  place  where 

49  the  bank  is  located.  In  the  case  of  action  or  nonaction  by  or 

50  at  a  branch  or  separate  office  of  a  bank,  its  liability  is  governed 
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1  by  the  law  of  the  place  where  the  branch  or  separate  office  is 

2  located. 

3  14103.     (1)   The  effect  of  the  provisions  of  this  chapter  may 

4  be  varied  by  agreement  except  that  no  agreement  can  disclaim 

5  a  bank 's  responsibility  for  its  own  lack  of  good  faith  or  failure 

6  to  exercise  ordinary  care  or  can  limit  the  measure  of  damages 

7  for  such  lack  or  failure ;  but  the  parties  may  by  agreement 

8  determine  the  standards  by  which  such  responsibility  is  to  be 

9  measured  if  such  standards  are  not  manifestly  unreasonable. 

10  (2)   Federal  Reserve  regulations  and  operating  letters,  clear- 

11  inghouse  rules,  and  the  like,  have  the  effect  of  agreements 

12  under  subdivision  (1),  whether  or  not  specifically  assented  to 

13  by  all  parties  interested  in  items  handled. 

14  (3)   Action  or  nonaction  approved  by  this  chapter  or  pur- 

15  suant  to  Federal  Reserve  regulations  or  operating  letters  con- 

16  stitutes  the  exercise  of  ordinary  care  and,  in  the  absence  of 

17  special  instructions,  action  or  nonaction  consistent  with  clear- 

18  inghouse  rules  and  the  like  or  with  a  general  banking  usage 

19  not  disapproved  by  this  chapter,  prima  facie  constitutes  the 

20  exercise  of  ordinary  care. 

21  (4)   The  specification  or  approval  of  certain  procedures  by 

22  this  chapter  does  not  constitute  disapproval  of  other  proce- 

23  dures  which  may  be  reasonable  under  the  circumstances. 

24  (5)   The  measure  of  damages  for  failure  to  exercise  ordinary 

25  care  in  handling  an  item  is  the  amount  of  the  item  reduced  by 

26  an  amount  which  could  not  have  been  realized  by  the  use  of 

27  ordinary  care,  and  where  there  is  bad  faith  it  includes  other 

28  damages,  if  any,  suffered  by  the  party  as  a  proximate  conse- 

29  quence. 

30  14104.     (1)    In  this  chapter  unless  the  context  otherwise 

31  requires 

32  (a)  "  Account ' '  means  any  account  with  a  bank  and  includes 

33  a  checking,  time,  interest  or  savings  account ; 

34  (b)  ''Afternoon"  means  the  period  of  a  day  between  noon 

35  and  midnight; 

36  (c)  "Banking  day"  means  that  part  of  any  day  on  which 

37  a  bank  is  open  to  the  public  for  carrying  on  substantially  all 

38  of  its  banking  functions  ; 

39  (d)   "Clearinghouse"  means  any  association  of  banks  or 

40  other  payors  regularly  clearing  items ; 

41  (e)   " Customer "  means  any  person  having  an  account  with 

42  a  bank  or  for  whom  a  bank  has  agreed  to  collect  items  and  in- 

43  eludes  a  bank  carrying  an  account  with  another  bank; 

44  (f)   "Documentary  draft"  means  any  negotiable  or  non- 
45  negotiable  draft  with  accompanying  documents,  securities  or 

46  other  papers  to  be  delivered  against  honor  of  the  draft; 

47  (g)   "Item"  means   any   instrument   for   the   payment   of 

48  money  even  though  it  is  not  negotiable  but  does  not  include 

49  money ; 

50  (h)   " Midnight  deadline ' '  with  respect  to  a  bank  is  midnight 

51  on  its  next  banking  day  following  the  banking  day  on  which  it 
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1  receives  the  relevant  item  or  notice  or  from  which  the  time  for 

2  taking  action  commences  to  run,  whichever  is  later; 

3  (i)   "Properly  payable"  includes  the  availability  of  funds 

4  for  payment  at  the  time  of  decision  to  pay  or  dishonor ; 

5  (j)   "Settle"  means  to  pay  in  cash,  by  clearinghouse  settle- 

6  meiit,  in  a  charge  or  credit  or  by  remittance,  or  otherwise  as 

7  instructed.  A  settlement  may  be  either  provisional  or  final; 

8  (k)   "Suspends  payments"  with  respect  to  a  bank  means 

9  that  it  has  been  closed  by  order  of  the  supervisory  authorities, 

10  that  a  public  officer  has  been  appointed  to  take  it  over  or  that 

11  it  ceases  or  refuses  to  make  payments  in  the  ordinary  course 

12  of  business. 

13  (2)   Other  definitions  applying  to  this  chapter  and  the  sec- 

14  tions  in  which  they  appear  are : 

15  ' '  Collecting  bank. ' '  Section  14105. 

16  '  *  Depositary  bank. ' '  Section  14105. 

17  "Intermediary  bank."  Section  14105. 

18  ' '  Payor  bank. ' '  Section  14105. 

19  ' '  Presenting  bank. ' '  Section  14105. 

20  ' 'Remitting  bank. ' '  Section  14105. 

21  (3)   The  following  definitions  in  other  chapters  apply  to  this 

22  chapter : 

23  ' '  Acceptance. ' '  Section  13410. 

24  ' '  Certificate  of  deposit. ' '  Section  13104. 

25  ' '  Certification. ' '  Section  13411. 

26  "Check."  Section  13104. 

27  "Draft.  "Section  13104. 

28  ' '  Holder  in  due  course. ' '  Section  13302. 

29  ' '  Notice  of  dishonor. ' '  Section  13508. 

30  ' '  Presentment. ' '  Section  13504. 

31  ' '  Protest. ' '  Section  13509. 

32  ' '  Secondary  party. ' '  Section  13102. 

33  (4)   In  addition  Chapter  1  contains  general  definitions  and 

34  principles  of  construction  and  interpretation  applicable 

35  throughout  this  chapter. 

36  14105.     In   tliis   chapter  unless   the   context   otherwise   re- 

37  quires : 

38  (a)   "Depositary  bank"  means  the  first  bank  to  which  an 

39  item  is  transferred  for  collection  even  though  it  is  also  the 

40  payor  bank; 

41  (b)   "Payor  bank"  means  a  bank  by  which  an  item  is  pay- 

42  able  as  drawn  or  accepted ; 

43  (c)   "Intermediary  bank"  means  any  bank  to  which  an  item 

44  is  transferred  in  course  of  collection  except  the  depositary'  or 

45  payor  bank ; 

46  (d)   "Collecting  bank"  means  any  bank  liandling  llie  item 

47  for  collection  except  tlie  paj-or  bank ; 

48  (e)   "Presenting  bank"  means  any  bank  presonling  an  item 

49  except  a  paj'or  bank ; 

50  (f)  "Remitting  ])ank"  means  any  payor  or  intermediary 

51  bank  remitting  for  an  item. 

(726  ) 


S.B.  1093  —  70  — 

1  (g)   Each  branch  or  separate  office  of  a  bank  shall  be  deemed 

2  a  separate  bank  for  the  purpose  of  the  definitions  in  this 

3  section. 

4  14106.     A  branch  or  separate  office  of  a  bank  is  a  separate 

5  bank  for  the  purpose  of  computing  the  time  within  which 

6  and  determining  the  place  at  or  to  which  action  may  be  taken 

7  or  notices  or  orders  shall  be  given  under  this  chapter,  and  the 

8  receipt  of  any  notice  or  order  by,  or  the  knowledge  of,  one 

9  branch  or  separate  office  of  a  bank  is  not  actual  or  constructive 

10  notice  to  or  knowledge  of  any  other  branch  or  office  of  the 

11  same  bank  and  does  not  impair  the  right  of  such  other  branch 

12  or  office  to  be  a  holder  in  due  course  of  an  item. 

13  14107.     (1)   For  the  purpose  of  allowing  time  to  process 

14  items,  prove  balances  and  make  the  necessary  entries  on  its 

15  books  to  determine  its  position  for  the  day,  a  bank  may  fix  an 

16  afternoon  hour  of  2  p.m.  or  later  as  a  cutoff  hour  for  the 

17  handling  of  money  and  items  and  the  making  of  entries  on  its 

18  books. 

19  (2)   Any  item  or  deposit  of  money  received  on  any  day 

20  after  a  cutoff  hour  so  fixed  or  after  the  close  of  the  banking 

21  day  may  be  treated  as  being  received  at  the  opening  of  the 

22  next  banking  day. 

23  14108.     (1)  Unless  otherwise  instructed,  a  collecting  bank 

24  in  a  good  faith  effort  to  secure  payment  may,  in  the  case  of 

25  specific  items  and  with  or  without  the  approval  of  any  person 

26  involved,   waive,   modify   or   extend   time   limits   imposed   or 

27  permitted  by  this  division  for  a  period  not  in  excess  of  an 

28  additional  banking  day  without  discharge  of  secondary  parties 

29  and  without  liability  to  its  transferor  or  any  prior  party. 

30  (2)   Delay  by  a  collecting  bank  or  payor  bank  beyond  time 

31  limits  prescribed  or  permitted  by  this  division  or  by  instruc- 

32  tions  is  excused  if  caused  by  interruption  of  communication 

33  facilities,  suspension  of  payments  by  another  bank,  war,  emer- 

34  gency  conditions  or  other  circumstances  beyond  the  control  of 

35  the  bank  provided  it  exercises  such  diligence  as  the  circum- 

36  stances  require. 
37 

38  Article  2.     Collection  of  Items :  Depositary  and 

39  Collecting  Banks 

40 

41  14201.     (1)   Unless  a  contrary  intent  clearly  appears  and 

42  prior  to  the  time  that  a  settlement  given  by  a  collecting  bank 

43  for  an  item  is  or  becomes  final   (subdivision   (3)   of  Section 

44  14211  and  Sections  14212  and  14213)   the  bank  is  an  agent 

45  or  subagent  of  the  owner  of  the  item  and  any  settlement  given 

46  for  the  item  is  provisional.  This  provision  applies  regardless 

47  of  the  form  of  indorsement  or  lack  of  indorsement  and  even 

48  though  credit  given  for  the  item  is  subject  to  immediate  with- 

49  drawal  as  of  right  or  is  in  fact  withdrawn ;  but  the  continuance 

50  of  ownership  of  an  item  by  its  owner  and  any  rights  of  the 

51  owner  to  proceeds  of  the  item  are  subject  to  rights  of  a  col- 

52  lecting  bank  such  as  those  resulting  from  outstanding  advances 
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1  on  the  item  and  valid  rights  of  setoff.  When  an  item  is  handled 

2  by  banks  for  purposes  of  presentment,  payment  and  collection, 

3  the   relevant   provisions   of   this  chapter   apply   even   though 

4  action  of  parties  clearly  establishes  that  a  particular  bank  has 

5  purchased  the  item  and  is  the  owner  of  it. 

6  (2)   After  an  item  has  been  indorsed  with  the  words  "pay 

7  any  bank"  or  the  like,  only  a  bank  may  acquire  the  rights  of 

8  a  holder 

9  (a)   Until  the  item  has  been  teturned  to  the  customer  initiat- 

10  ing  collection;  or 

11  (b)  Until  the  item  has  been  specially  endorsed  by  a  bank  to 

12  a  person  who  is  not  a  bank. 

13  14202.     (1)   A  collecting  bank  must  use  ordinary  care  in 

14  (a)  Presenting  an  item  or  sending  it  for  presentment;  and 

15  (b)   Sending  notice  of  dishonor  or  nonpajanent  or  return- 

16  ing  an  item  other  than  a  documentary  draft  to  the  bank's 

17  transferor  after  learning  that  the  item  has  not  been  paid  or 

18  accepted,  as  the  case  may  be ;  and 

19  (e)   Settling  for  an  item  when  the  bank  receives  final  settle- 

20  ment;  and 

21  (d)   Making  or  providing  for  any  necessary  protest;  and 

22  (e)   Notifying  its  transferor  of  any  loss  or  delay  in  transit 

23  within  a  reasonable  time  after  discovery  thereof. 

24  (2)   A  collecting  bank  taking  proper  action  before  its  mid- 
25  night  deadline  following  receipt  of  an  item,  notice  or  payment 

26  acts   seasonably;    taking   proper   action   within   a   reasonably 

27  longer  time  may  be  seasonable  but  the  bank  has  the  burden  of 

28  so  establishing. 

29  (3)   Subject  to  subdivision  (l)(a),  a  bank  is  not  liable  for 

30  the  insolvency,  neglect,  misconduct,  mistake  or  default  of  an- 

31  other  bank  or  person  or  for  loss  or  destruction  of  or  inability 

32  to  obtain  repossession  of  an  item  in  transit  or  in  the  possession 

33  of   others. 

34  14203.     Subject  to  the  provisions  of  Chapter  3  concerning 

35  conversion  of  instruments  (Section  13419)  and  the  provisions 

36  of  both    Chapter   3   and   this   chapter   concerning   restrictive 

37  indorsements  only  a  collecting  bank's  transferor  can  give  in- 

38  structions  which  affect  the  bank  or  constitute  notice  to  it  and 

39  a  collecting  bank  is  not  liable  to  prior  parties  for  any  action 

40  taken  pursuant  to  such  instructions  or  in  accordance  with  any 

41  agreement  with  its  transferor. 

42  14204.     (1)   A  collecting  bank  must  send  items  by  reason- 

43  ably  prompt  method  taking  into  consideration  any  relevant 

44  instructions,  the  nature  of  the  item,  the  number  of  such  items 

45  on  hand,  and  the  cost  of  collection  involved  and  the  method 

46  generally  used  by  it  or  others  to  present  such  items. 

47  (2)  A  collecting  bank  may  send 

48  (a)  Any  item  direct  to  the  payor  bank ; 

49  (b)   Any  item  to  any  Federal  Reserve  bank; 

50  (c)   Any  item  to  any  other  bank  or  agency  (hereof; 

51  (d)   Any  item  to  any  nonbank  payor  if  authorized  by  its 

52  transferor ;  and 
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1  (e)   Any  item  other  than  dor-umentary  drafts  to  any  non- 

2  bank  payor,  if  authorized  by  Federal  Reserve  regulation  or 

3  operating  letter,  clearinghouse  rule  or  the  like. 

4  14205.      (1)   A  depositary  bank  which  has  taken  an  item  for 

5  collection  may  supply  any  indorsement  of  the  customer  which 

6  is  necessary  to  title  unless  the  item  contains  the  words  "pay- 

7  ee's  indorsement  required"  or  the  like.  In  the  absence  of  such 

8  a  requirement  a  statement  placed  on  the  item  by  the  depositary 

9  bank  to  the  effect  that  the  item  was  deposited  by  a  customer  or 

10  credited  to  his  account  is  effective  as  the  customer's  indorse- 

11  ment. 

12  (2)  An  intermediary  bank,  or  payor  bank  which  is  not  a 

13  depositary  bank,  is  neither  given  notice  nor  otherwise  affected 

14  by  a  restrictive  indorsement  of  any  person  except  the  bank's 

15  immediate  transferor. 

16  14206.     Any  agreed  method  which  identifies  the  transferor 

17  bank  is  sufficient  for  the  item's  further  transfer  to  another 

18  bank. 

19  14207.     (1)  Each  customer  or  collecting  bank  who  obtains 

20  payment  or  acceptance  of  an  item  and  each  prior  customer  and 

21  collecting  bank  w^arrants  to  the  payor  bank  or  other  payor  who 

22  in  good  faith  pays  or  accepts  the  item  that 

23  (a)   He  has  a  good  title  to  the  item  or  is  authorized  to  obtain 

24  payment  or  acceptance  on  behalf  of  one  who  has  a  good  title ; 

25  and 

26  (b)   He  has  no  knowledge  that  the  signature  of  the  maker  or 

27  drawer  is  unauthorized,  except  that  this  warranty  is  not  given 

28  by  any  customer  or  collecting  bank  that  is  a  holder  in  due 

29  course  and  acts  in  good  faith 

30  (i)   To  a  maker  with  respect  to  the  maker's  own  signature; 

31  or 

32  (ii)   To  a  drawer  with  respect  to  the  drawer's  own  signa- 

33  ture.  whether  or  not  the  drawer  is  also  the  drawee ;  or 

34  (iii)   To  an  acceptor  of  an  item  if  the  holder  in  due  course 

35  took  the  item  after  the  acceptance  or  obtained  the  acceptance 

36  without  knowledge   that   the   drawer's   signature   was   unau- 

37  thorized ;  and 

38  (c)   The  item  has  not  been  materially  altered,  except  that 

39  this  warranty  is  not  given  by  any  customer  or  collecting  bank 

40  that  is  a  holder  in  due  course  and  acts  in  good  faith 

41  (i)   To  the  maker  of  a  note  ;  or 

42  (ii)   To  the  drawer  of  a  draft  whether  or  not  the  drawer  is 

43  also  the  drawee ;  or 

44  (iii)   To  the  acceptor  of  an  item  with  respect  to  an  altera- 

45  tion  made  prior  to  the  acceptance  if  the  holder  in  due  course 

46  took  the  item  after  the  acceptance,  even  though  the  accept- 

47  ance  provided  "payable  as  originally  drawn"  or  equivalent 

48  terms;  or 

49  (iv)   To  the  acceptor  of  an  item  with  respect  to  an  altera- 

50  tion  made  after  the  acceptance. 
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1  (2)   Each  customer  and  collecting  bank  who  transfers  an 

2  item  and  receives  a  settlement  or  other  consideration  for  it  war- 

3  rants  to  his  transferee  and  to  any  subsequent  collecting  bank 

4  who  takes  the  item  in  good  faith  that 

5  (a)   He  has  a  good  title  to  the  item  or  is  authorized  to 

6  obtain  payment  or  acceptance  on  behalf  of  one  who  has  a 

7  good  title  and  the  transfer  is  otherwise  rightful;  and 

8  (b)   All  signatures  are  genuine  or  authorized;  and 

9  (c)   The  item  has  not  been  materially  altered;  and 

10  (d)   No  defense  of  any  party  is  good  against  him;  and 

11  (e)   He  has  no  knowledge  of  any  insolvency  proceeding 

12  instituted   with   respect   to   the  maker   or  acceptor   or   the 

13  drawer  of  an  unaccepted  item. 

14  In  addition  each  customer  and  collecting  bank  so  tranferring 

15  an  item  and  receiving  a  settlement  or  other  consideration  en- 

16  gages  that  upon  dishonor  and  any  necessary  notice  of  dishonor 

17  and  protest  he  will  take  up  the  item. 

18  (3)   The  warranties  and  the  engagement  to  honor  set  forth 

19  in  the  two  preceding  subdivisions  arise  notwithstanding  the 

20  absence  of  indorsement  or  words  of  guaranty  or  warranty  in 

21  the  transfer  or  presentment  and  a  collecting  bank  remains 

22  liable  for  their  breach  despite  remittance  to  its  transferor. 

23  Damages  for  breach  of  such  warranties  or  engagement  to  honor 

24  shall  not  exceed  the  consideration  received  by  the  customer  or 

25  collecting  bank  responsible  plus  finance  charges  and  expenses 

26  related  to  the  item,  if  any. 

27  (4)   Unless  a  claim  for  breach  of  warranty  under  this  section 

28  is  made  within  a  reasonable  time  after  the  person  claiming 

29  learns  of  the  breach,  the  person  liable  is  discharged  to  the 

30  extent  of  any  loss  caused  by  the  delay  in  making  claim. 

31  14208.     (1)  A  bank  has  a  security  interest  in  an  item  and 

32  any  accompanying  documents  or  the  proceeds  of  either 

33  (a)   In  case  of  an  item  deposited  in  an  account  to  the  extent 

34  to  which  credit  given  for  the  item  has  been  withdrawn  or 

35  applied ; 

36  (b)   In  case  of  an  item  for  which  it  has  given  credit  available 

37  for  withdrawal  as  of  right,  to  the  extent  of  the  credit  given 

38  whether  or  not  the  credit  is  drawn  upon  and  whether  or  not 

39  there  is  a  right  of  chargeback ;  or 

40  (c)   If  it  makes  an  advance  on  or  against  the  item. 

41  (2)   When  credit  which  has  been  given  for  several  items  re- 

42  ceived  at  one  time  or  pursuant  to  a  single  agreement  is  with- 

43  drawn  or  applied  in  part  the  security  interest  remains  upon  all 

44  the  items,  any  accompanying  documents  or  the  proceeds  of 

45  either.  For  the  purpose  of  this  section,  credits  first  given  are 

46  first  withdrawn. 

47  (3)  Receipt  by  a  collecting  bank  of  a  final  settlement  for  an 

48  item  is  a  realization  on  its  security  interest  in  the  item,  aeeom- 

49  panying  documents  and  proceeds.  To  the  extent  and  so  long  as 

50  the  bank  docs  not  receive  final  settlement  for  the  item  or  give 
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1  up  possession  of  the  item  or  accompanying  documents  for  pur- 

2  poses  other  than  collection,  the  security  interest  continues  and 

3  is  subject  to  the  provisions  of  Chapter  9  except  that 

4  (a)  No  security  agreement  is  necessary  to  make  the  security 

5  interest  enforceable   (subdivision   (1)  (b)   of  Section  19203); 

6  and 

7  (b)   No  filing  is  required  to  perfect  the  security  interest ;  and 

8  (c)   The  security  interest  has  priority  over  conflicting  per- 

9  fected  security  interests  in  the  item,  accompanying  documents 

10  or  proceeds. 

11  14209.     For  purposes  of  determining  its  status  as  a  holder 

12  in  due  course,  the  bank  has  given  value  to  the  extent  that  it 

13  has  a  security  interest  in  an  item  provided  that  the  bank  other- 

14  wise  complies  with  the  requirements  of  Section  13302  on  what 

15  constitutes  a  holder  in  due  course. 

16  14210.     (1)   Unless  otherwise  instructed,  a  collecting  bank 

17  may  present  an  item  not  payable  by,  through  or  at  a  bank  by 

18  sending  to  the  party  to  accept  or  pay  a  written  notice  that  the 

19  bank  holds  the  item  for  acceptance  or  payment.  The  notice 

20  must  be  sent  in  time  to  be  received  on  or  before  the  day  when . 

21  presentment  is  due  and  the  bank  must  meet  any  requirement 

22  of  the  party  to  accept  or  pay  under  Section  13505  by  the  close 

23  of  the  bank's  next  banking  day  after  it  knows  of  the  require- 

24  ment. 

25  (2)  Where  presentment  is  made  by  notice  and  neither  honor 

26  nor  request  for  compliance  with  a  requirement  under  Section 

27  13505  is  received  by  the  close  of  business  on  the  day  after  ma- 

28  turity  or  in  the  case  of  demand  items  by  the  close  of  business 

29  on  the  third  banking  day  after  notice  was  sent,  the  presenting 

30  bank  may  treat  the  item  as  dishonored  and  charge  any  second- 

31  ary  party  by  sending  him  notice  of  the  facts. 

32  14211.     (1)  A  collecting  bank  may  take  in  settlement  of  an 

33  item 

34  (a)  Money;  or 

35  (b)  A  check  of  the  remitting  bank  or  of  another  bank  on 

36  any  bank  except  the  remitting  bank ;  or 

37  (c)   A  cashier's  check  or  similar  primary  obligation  of  a 

38  remitting  bank  which  is  a  member  of  or  clears  through  a  mem- 

39  ber  of  the  same  clearinghouse  or  group  as  the  collecting  bank ; 

40  or 

41  (d)   Appropriate  authority  to  charge  an  account  of  the  re- 

42  mitting  bank  or  of  another  bank  with  the  collecting  bank;  or 

43  (e)   Credit  on  the  books  of  any  federal  reserve  bank  or  of 

44  any  bank  designated  as  a  depositary  by  the  collecting  bank ;  or 

45  (f )   If  the  item  is  drawn  upon  or  payable  by  a  person  other 

46  than  a  bank,  a  cashier's  check,  certified  check  or  other  bank 

47  check  or  obligation. 

48  (2)   If  before  its  midnight  deadline  the  collecting  bank  prop- 

49  erly  dishonors  a  remittance  check  or  authorization  to  charge 

50  on  itself  or  presents  or  forwards  for  collection  a  remittance 

51  instrument  of  or  on  another  bank  which  is  of  a  kind  approved 
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1  by  subdivision  (1)  or  has  not  been  authorized  by  it,  the  col- 

2  leeting  bank  is  not  liable  to  prior  parties  in  the  event  of  the 

3  dishonor  of  such  cheek,  instrument  or  authorization. 

4  (3)   A  settlement  for  an  item  by  means  of  a  remittance  in- 

5  strument  or  authorization  to  charge  is  or  becomes  a  final  settle- 

6  ment  as  to  both  the  person  making  and  the  person  receiving 

7  the  settlement 

8  (a)   If  the  remittance  instrument  or  authorization  to  charge 

9  is  of  a  kind  approved  by  subdivision  (1)  or  has  not  been  au- 

10  thorized  by  the  person  receiving  the  settlement  and  in  either 

11  case  the  person  receiving  the  settlement  acts  seasonably  before 

12  its  midnight  deadline  in  presenting,  forwarding  for  collection 

13  or  paying  the  instrument  or  authorization — at  the  time  the 

14  remittance  instrument  or  authorization  is  finally  paid  by  the 

15  payor  by  which  it  is  payable ; 

16  (b)   If  the  person  receiving  the  settlement  has  authorized 

17  remittance  by  a  nonbank  check  or  obligation  or  by  a  cashier's 

18  check  or  similar  primary  obligation  of  or  a  check  upon  the 

19  payor  or  other  remitting  bank  which  is  not  of  a  kind  approved 

20  by  subdivision  (l)(c) — at  the  time  of  the  receipt  of  such  re- 

21  mittance  check  or  obligation ;  or 

22  (c)   If  in  a  case  not  covered  by  paragraphs  (a)  or  (b)  the 

23  person  receiving  the  settlement  fails  to  seasonably  present,  for- 

24  ward  for  collection,  pay  or  return  a  remittance  instrument  or 

25  authorization  to  it  to  charge  before  its  midnight  deadline — at 

26  such  midnight  deadline. 

27  14212.     (1)   If  a  collecting  bank  has  made  provisional  settle- 

28  ment  with  its  customer  for  an  item  and  itself  fails  by  reason 

29  of  dishonor,  suspension  of  payments  by  a  bank  or  otherwise 

30  to  receive  a  settlement  for  the  item  which  is  or  becomes  final, 

31  the  bank  may  revoke  the  settlement  given  by  it,  charge  back 

32  the  amount  of. any  credit  given  for  the  item  to  its  customer's 

33  account  or  obtain  refund  from  its  customer  whether  or  not  it 

34  is  able  to  return  the  items  if  by  its  midnight  deadline  or  within 

35  a  longer  reasonable  time  after  it  learns  the  facts  it  returns  the 

36  item  or  sends  notification  of  the  facts.  These  rights  to  revoke, 

37  charge  back  and  obtain  refund  terminate  if  and  when  a  settle- 

38  ment  for  the  item  received  by  the  bank  is  or  becomes  final 

39  (subdivi.sion   (3)   of  Section  14211  and  subdivisions   (2)   and 

40  (3)  of  Section  14213). 

41  (2)  A  depositary  bank  which  is  also  the  payor  may  charge 

42  back  the  amount  of  an  item  to  its  customer's  account  or  ob- 

43  tain  refund  in  accordance  with  the  section  governing  return  of 

44  an  item  received  bv  a  paj'or  bank  for  credit  on  its  books  (Sec- 

45  tion  14301). 

46  (3)   The  right  to  charge  back  is  not  affected  by 

47  (a)   Prior  use  of  the  credit  given  for  the  item  ;  or 

48  (b)   Failure  by  any  bank  to  exercise  ordinary  care  with  re- 

49  spect  to  the  item  but  any  bank  so  failing  remains  liable. 

50  (4)    The  right  to  obtain  rcfiuid  is  not  alVected  by 

51  (a)    Prior  use  of  the  credit  given  for  the  item;  or 
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1  (b)   Failure  by  any  bank  to  exercise  ordinary  care  with  re- 

2  speet  to  the  item  except  to  the  extent  of  the  bank's  liability 

3  therefor. 

4  (5)   A  failure  to  charge  back  or  claim  refund  does  not  affect 

5  other  rights  of  the  bank  against  the  customer  or  any  other 

6  party. 

7  (6)   If  credit  is  given  in  dollars  as  the  equivalent  of  the 

8  value  of  an  item  payable  in  a  foreign  currency  the  dollar 

9  amount  of  any  chargeback  or  refund  shall  be  calculated  on  the 

10  basis  of  the  buying  sight  rate  for  the  foreign  currency  prevail- 

11  ing  on  the  day  when  the  person  entitled  to  the  chargeback  or 

12  refund  learns  that  it  will  not  receive  payment  in  ordinary 

13  course. 

14  14213.     (1)   An  item  is  finally  paid  by  a  payor  bank  when 

15  the  bank  has  done  any  of  the  following,  whichever  happens 

16  first: 

17  (a)  Paid  the  item  in  cash;  or 

18  (b)  Settled  for  the  item  having  a  right  to  revoke  the  settle- 

19  ment  under  none  of  the  following:  statute,  clearinghouse 

20  rule,  agreement,  or  reservation  thereof;  or 

21  (c)  Settled  for  the  item  having  a  right  to  revoke  the  settle- 

22  ment  under  any  one  or  more  of  the  following :  statute,  clear- 

23  inghouse  rule,  agreement  or  reservation  thereof,  and  failed 

24  to  revoke  the  settlement  in  the  time  and  manner  permitted 

25  under  such  right. 

26  Upon  final  payment  under  paragraphs  (b)  or  (c)  the  payor 

27  bank  shall  be  accountable  for  the  amount  of  the  item. 

28  (2)   If  provisional  settlement  for  an  item  between  the  pre- 

29  senting  and  payor  banks  is  made  through  a  clearinghouse  or 

30  by  debits  or  credits  in  an  account  between  them,  then  to  the 

31  extent  that  provisional  debits  or  credits  for  the  item  are  en- 

32  tered  in  accounts  between  the  presenting  and  payor  banks  or 

33  between  the  presenting  and  successive  prior  collecting  banks 

34  seriatim,  they  become  final  upon  final  payment  of  the  item  by 

35  the  payor  bank. 

36  (3)   If  a  collecting  bank  receives  a  settlement  for  an  item 

37  which  is  or  becomes  final  (subdivision   (3)  of  Section  14211, 

38  subdivision  (2)  of  Section  14213)  the  bank  is  accountable  to 

39  its  customer  for  the  amount  of  the  item  and  any  provisional 

40  credit  given  for  the  item  in  an  account  with  its  customer  be- 
42.  comes  final. 

42  (4)   Subject  to  any  right  of  the  bank  to  apply  the  credit  to 

43  an  obligation  of  the  customer,  credit  given  by  a  bank  for  an 

44  item  in  an  account  with  its  customer  becomes  available  for 

45  withdrawal  as  of  right 

46  (a)   In  any  case  where  the  bank  has  received  a  provisional 

47  settlement  for  the  item — when  such  settlement  becomes  final 

48  and  the  bank  has  had  a  reasonable  time  to  learn  that  the  set- 

49  tlement  is  final ; 

50  (b)   In  any  case  where  the  bank  is  both  a  depositary  bank 

51  and  a  payor  bank  and  the  item  is  finally  paid — at  the  opening 
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1  of  the  bank's  second  banking  day  following  receipt  of  the 

2  item. 

3  (5)   A  deposit  of  money  in  a  bank  is  final  when  made  but, 

4  subject  to  any  right  of  the  bank  to  apply  the  deposit  to  an 

5  obligation  of  the  customer,  the  deposit  becomes  available  for 

6  withdrawal  as  of  right  at  the  opening  of  the  bank 's  next  bank- 

7  ing  day  following  receipt  of  the  deposit. 

8  14214.     (1)   Any  item  in  or  coming  into  the  possession  of 

9  a  payor  or  collecting  bank  which  suspends  paj^ment  and  which 

10  item  is  not  finally  paid  shall  be  returned  by  the  receiver,  trus- 

11  tee  or  agent  in  charge  of  the  closed  bank  to  the  presenting 

12  bank  or  the  closed  bank's  customer. 

13  (2)   If  a  paA'or  bank  finally  pays  an  item  and  suspends  pay- 

14  ments  without  making  a  settlement  for  the  item  with  its  cus- 

15  tomer  or  the  presenting  bank  which  settlement  is  or  becomes 

16  final,  the  owner  of  the  item  has  a  preferred  claim  against  the 

17  payor  bank. 

18  (3)   If  a  payor  bank  gives  or  a  collecting  bank  gives  or  re- 

19  ceives  a  provisional  settlement  for  an  item   and   thereafter 

20  suspends  payments,  the  suspension  does  not  prevent  or  inter- 

21  fere  with  the  settlement  becoming  final  if  such  finality  occurs 

22  automatically  upon  the  lapse  of  certain  time  or  the  happen- 

23  ing  of  certain  events  (subdivision  (3)  of  Section  14211,  sub- 

24  divisions  (l)(c),  (2)  and  (3)  of  Section  14213). 

25  (4)   If  a  collecting  bank  receives  from  subsequent  parties 

26  settlement  for  an  item  which  settlement  is  or  becomes  final 

27  and  suspends  payments  without  making  a  settlement  for  the 

28  item  with  its  customer  which  is  or  becomes  final,  the  owner 

29  of  the  item  has  a  preferred  claim  against  such  collecting  bank, 
30 

31  Article  3.     Collection  of  Items:  Payor  Banks 
32 

33  14301.      (1)   Where  an  authorized  settlement  for  a  demand 

34  item   (other  than  a  documentary  draft)  received  by  a  payor 

35  bank  otherwise  than  for  immediate  payment  over  the  counter 

36  has  been  made  before  midnight  of  the  banking  day  of  receipt 

37  the  payor  bank  may  revoke  the  settlement  and  recover  any  pay- 

38  ment  if  before  it  has  made  final  payment  (subdivision  (1)  of 

39  Section  14213)  and  before  its  midnight  deadline  it 

40  (a)  Returns  the  item;  or 

41  (b)   Sends  written  notice  of  dishonor  or  nonpayment  if  the 

42  item  is  held  for  protest  or  is  otherwise  unavailable  for  return. 

43  (2)   If  a  demand   item   is  received   by  a  payor  bank   for 

44  credit  on  its  books  it  may  return  such  item  or  send  notice  of 

45  dishonor  and   may   revoke   any   credit  given   or   recover   the 

46  amount  thereof  withdrawn  by  its  customer,  if  it  acts  within 

47  the  time  limit  and  in  the  manner  specified  in  the  preceding 

48  subdivision. 

49  (3)   Unless  previous  notice  of  dishonor  has  been  sent  an 

50  item  is  dishonored  at  the  time  Avhen  for  purposes  of  dishonor 

51  it  is  returned  or  notice  sent  in  accordance  with  this  section. 
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1  (4)   An  item  is  returned  : 

2  (a)   As  to  an  item  received  through  a  clearinghouse,  when 

3  it  is  delivered  to  the  presenting  or  last  collecting  bank  or  to 

4  the  clearinghouse  or  is  sent  or  delivered  in  accordance  with 

5  its  rules;  or 

6  (b)   In  all  other  cases,  when  it  is  sent  or  delivered  to  the 

7  bank's  customer  or  transferor  or  pursuant  to  his  instructions. 

8  14302.     In  the  absence  of  a  valid  defense  such  as  breach  of  a 

9  presentment  warranty    (subdivision    (1)    of  Section   14207), 

10  settlement  effected  or  the  like,  if  an  item  is  presented  on  and 

11  received  by  a  payor  bank  the  bank  is  accountable  for  the 

12  amount  of 

13  (a)  A    demand    item    other    than    a    documentary    draft 

14  whether  properly  payable  or  not  if  the  bank,   in  any  case 

15  where  it  is  not  also  the  depositary  bank,  retains  the  item  be- 

16  yond  midnight  of  the  banking  day  of  receipt  without  settling 

17  for  it  or,  regardless  of  whether  it  is  also  the  depositary  bank, 

18  does  not  pay  or  return  the  item  or  send  notice  of  dishonor 

19  until  after  its  midnight  deadline;  or 

20  (b)  Any   other  properly   payable   item  unless  within   the 

21  time  allowed  for  acceptance  or  payment  of  that  item  the  bank 

22  either  accepts  or  pays  the  item  or  returns  it  and  accompanying 

23  documents. 

24  14303.      (1)   Any  knowledge,  notice  or  stop  order  received 

25  by,  legal  process  served  upon  or  setoff  exercised  by  a  payor 

26  bank,  whether  or  not  effective  under  other  rules  of  law  to 

27  terminate,  suspend  or  modify  the  bank's  right  or  duty  to  pay 

28  an  item  or  to  charge  its  customer 's  account  for  the  item,  comes 

29  too  late  to  so  terminate,  suspend  or  modify  such  right  or  duty 

30  if  the  knowledge,  notice,  stop  order  or  legal  process  is  received 

31  or  served  and  the  bank  does  not  have  a  reasonable  time  to  act 

32  thereon  before,  or  the  setoff  is  exercised  after,  the  happening 

33  of  any  of  the  following : 

34  (a)   The  bank  has  accepted  or  certified  the  item ; 

35  (b)   The  bank  has  paid  the  item  in  cash ; 

36  (c)   The  bank  has  settled  for  the  item  having  a  right  to  re- 

37  voke  the  settlement  under  none  of  the  following :  statute,  clear- 

38  inghouse  rule,  agreement,  or  reservation  thereof; 

39  (d)   The  bank  has  become  accountable  for  the  amount  of  the 

40  item  under  subdivision  (1)  (c)  of  Section  14213  and  Section 

41  14302  dealing  with  the  payor  bank's  responsibility  for  late 

42  return  of  items ; 

43  (e)   The  cutoff  hour    (Section  14107)    or  the  close  of  the 

44  banking  day  if  no  cutoff  hour  is  fixed  of  the  day  on  which  the 

45  bank  received  the  item ;  or 

46  (f )   The  item  has  been  deposited  or  received  for  deposit  for 

47  credit  in  an  account  of  a  customer  with  the  payor  bank. 

48  (2)   Subject  to  the  provisions  of  subdivision  (1)  items  may 

49  be  accepted,  paid,  certified  or  charged  to  the  indicated  account 

50  of  its  customer  in  any  order  convenient  to  the  bank  and  before 
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1  or  after  its  reg'iilar  banking;  hours.  A  bank  is  under  no  obli^a- 

2  tion  to  determine  the  time  of  day  an  item  is  received  and  Avith- 

3  out  liability  may  Avithhold  the  amount  thereof  pending:  a  deter- 

4  mination  of  tlie  effect,  consequence  or  priority  of  any  knowl- 

5  edge,  notice,  stop  order  or  lejral  process  concerninor  the  same, 

6  or  interplead  such  amount  and  the  claimants  thereto. 
7 

8  Article  4.     Relationship  Between  Payor  Bank 

9  and  Its  Customer 
10 

11  14401.     (1)   As  against  its  customer,  a  bank  may  charge 

12  against  his  account  any  item  which  is  otherwise  properly  paj'- 

13  able  from  that  account  even  though  the   charge  creates  an 

14  overdraft  and  in  such  event  recover  or  obtain  refund  of  the 

15  amount  of  the  overdraft. 

16  (2)   A  bank  which  in  good  faith  makes  payment  to  a  holder 

17  may  charge  the  indicated  account  of  its  customer  according  to 

18  (a)   The  original  tenor  of  his  altered  item;  or 

19  (b)   The  tenor  of  his  completed  item,  even  though  the  bank 

20  knows  the  item  has  been  completed  unless  the  bank  has  notice 

21  that  the  completion  was  improper. 

22  14402.     A  payor  bank  is  liable  to  its  customer  for  damages 

23  proximately  caused  by  the  wrongful  dishonor  of  an  item.  "When 

24  the  dishonor  occurs  through  mistake  liability  is  limited  to  ac- 

25  tual  damages  proved. 

26  14403.     (1)   A  customer,  or  any  customer  if  there  is  more 

27  than  one,  or  any  per.son  authorized  to  sign  cheeks  or  make 

28  withdrawals  thereon  may  stop  payment  of  any  item  payable 

29  for  or  drawn  against  such  customer's  or  customers'  account 

30  but  the  bank  may  disregard  the  same  unless  the  order  is  in 

31  writing,   is   signed   by   such   customer  or  authorized   person, 

32  describes  with  certainty  the  item  on  which  pajnnent  is  to  be 

33  stopped,  and  is  received  by  the  bank  in  such  time  and  in  such 

34  manner  as  to  afford  the  bank  a  reasonable  opportunity  to  act 

35  on  it  prior  to  the  happening  of  anv  of  the  events  described 

36  in  Section  14303. 

37  (2)   An  order  may  be  disregarded  by  the  bank  six  months 

38  after  receipt  unless  renewed  in  writing. 

39  (3)   The  bank  is  liable  to  its  customer  for  the  actual  loss 

40  incurred  by  him  resulting  from  the  payment  of  an  item  con- 

41  trary  to  a  binding  stop  payment  order,   not   exceeding  the 

42  amount  of  the  item  unless  tlie  bank  is  guilty  of  negligence. 

43  The  burden  of  establishing  the  fact  and  amount  of  loss  result- 

44  ing  from  the  payment  of  an  item  contrary  to  a  binding  stop 

45  payment  order  is  on  the  customer. 

46  14404.     A  bank  is  under  no  obligation  to  a  customer  having 

47  a  checking  account  to  pay  a  check,  other  than  a  certified  check, 

48  which  is  presented  more  than  six  months  after  its  date,  but 

49  it  may  charge  its  customer's  account  for  a  pajTnent  made 

50  thereafter. 

51  14405.     (1)   A  payor  or  collecting  bank's  authority  to  ac- 

52  cept,  pay  or  collect  an  item  or  to  account  for  proceeds  of  its 
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1  collection  if  otherwise  effective  is  not  rendered  ineffective  by 

2  incompetence  of  a  customer  of  either  bank  existing  at  the  time 

3  the  item  is  issued  or  its  collection  is  undertaken  if  the  bank 

4  does  not  know  of  an  adjudication  of  incompetence.  Neither 

5  death  nor  incompetence  of  a  customer  revokes  such  authority 

6  to  accept,  pay,  collect  or  account  until  the  bank  knows  of  the 

7  fact  of  death  or  of  an  adjudication  of  incompetence  and  has 

8  reasonable  opportunity  to  act  on  it. 

9  (2)   Even  with  knowledge  of  the  death  of  a  customer  or  of 

10  any  person  authorized  to  sign  checks  or  make  withdrawals  a 

11  bank  may,  for  10  days  after  the  date  of  death,  pay  or  certify 

12  checks  drawn  by  the  decedent  on  or  prior  to  that  date  unless 

13  the  bank  has  received  notice  pursuant  to  Section  852  or  Sec- 

14  tion  952  of  the  Financial  Code. 

15  (3)   Even  with  knowledge  of  the  incompetence  of  a  cus- 

16  tomer,  whether  adjudicated  or  not,  a  bank  may,  if  the  item 

17  would  have  been  effective  prior  to  such  incompetence,  accept, 

18  pay,  collect  and  account  for  the  proceeds  of  any  item  drawn 

19  by  any  other  customer  or  person  authorized  by  such  other 

20  customer,  unless  the  bank  has  received  notice  pursuant  to 

21  Section  852  or  Section  952  of  the  Financial  Code. 

22  (4)   A  bank  may  refuse  to  pay  a  check,  draft  or  other  order 

23  for  the  withdrawal  of  money  from  an  account,  whether  com- 

24  mercial  or  savings,  if  it  believes  or  deceives  an  affidavit  stat- 

25  ing   that   the   person   drawing,   indorsing   or   presenting   the 

26  instrument  is  or  was  at  the  time  of  signing,  indorsing  or  pre- 

27  senting  it  so  under  the  influence  of  liquor  or  drug  drugs  or  so 

28  mentally  or   physically   disabled  as   to   raise   doubt  whether 

29  such  person   is  or  was  competent   to   transact   business.   No 

30  damages  shall  be  awarded  in  any  action  against  the  bank,  or 

31  its  officers  or  other  emloyees,  for  refusing  in  good  faith  to 

32  pay  any  such  instrument  for  that  reason  or  in  relying  upon 

33  such  affidavit. 

34  14406.     (1)   When  a  bank  sends  to  its  customer  a  state- 

35  ment  of  account  accompanied  by  items  paid  in  good  faith 

36  in  support  of  the  debit  entries  or  holds  the  statement  and 

37  items  pursuant  to  a  request  or  instructions  of  its  customer 

38  or   otherwise   in   a   reasonable   manner  makes  the   statement 

39  and  items  available  to  the  customer,  the  customer  must  exer- 

40  cise  reasonable  care  and  promptness  to  examine  the  statement 

41  and  items  to  discover  his  unauthorized  signature  or  any  alter- 

42  ation  on  an  item  and  must  notify  the  bank  promptly  after 

43  discovery  thereof. 

44  (2)   If  the  bank  establishes  that  the  customer  failed  with 

45  respect  to  an  item  to  comply  with  the  duties  imposed  on  the 
4g  customer  by  subdivision  (1)  the  customer  is  precluded  from 

47  asserting  against  the  bank 

48  (a)   His  unauthorized  signature  or  any  alteration  on  the 

49  item  if  the  bank  also  establishes  that  it  suffered  a  loss  by 

50  reason  of  such  failure;  and 

51  (b)   An  unauthorized  signature  or  alteration  by  the  same 

52  wrongdoer  on  any  other  item  paid  in  good  faith  by  the  bank 
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1  after  the  first  item  and  statement  was  available  to  the  cus- 

2  tomer  for  a  reasonable  period  not  exceeding  14  calendar  days 

3  and  before  the  bank  receives  notification  from  the  customer  of 

4  any  such  unauthorized  signature  or  alteration. 

5  (3)   The  preclusion  under  subdivision   (2)   does  not  apply 

6  if  the  customer  establishes  lack  of  ordinary  care  on  the  part 

7  of  the  bank  in  paying  the  item(s). 

8  (4)  Without  regard  to  care  or  lack  of  care  of  either  the 

9  customer  or  the  bank  a  customer  who  does  not  within  one  year 

10  from  the  time  the  statement  and  items  are  made  available  to 

11  the  customer  (subdivision  (1))  discover  and  report  his  unau- 

12  thorized  signature  or  any  alteration  on  the  face  or  back  of  the 

13  item  or  any  unauthorized  indorsement,  and  if  the  bank  so  re- 

14  quests  exhibit  the  item  to  the  bank  for  inspection,  is  precluded 

15  from  asserting  against  the  bank  such  unauthorized  signature 

16  or  indorsement  or  such  alteration.  The  burden  of  establishing 

17  the  fact  of  such  unauthorized  signature  or  indorsement  or  such 

18  alteration  is  on  the  customer. 

19  (5)   If  under  this  section  a  payor  bank  has  a  valid  defense 

20  against  a  claim  of  a  customer  upon  or  resulting  from  payment 

21  of  an  item  and  waives  or  fails  upon  request  to  assert  the  de- 

22  fense  the  bank  may  not  assert  against  any  collecting  bank  or 

23  other  prior  party  presenting  or  transferring  the  item  a  claim 

24  based  upon  the  unauthorized  signature  or  alteration  giving  rise 

25  to  the  customer's  claim. 

26  14407.     If  a  payor  bank  has  paid  an  item  over  the  stop  pay- 

27  ment  order  of  the  drawer  or  maker  or  otherwise  under  circum- 

28  stances  giving  a  basis  for  objection  by  the  drawer  or  maker, 

29  to  prevent  unjust  enrichment  and  only  to  the  extent  necessary 

30  to  prevent  loss  to  the  bank  bj^  reason  of  its  payment  of  the 

31  item,  the  payor  bank  shall  be  subrogated  to  the  rights 

32  (a)   Of  any  holder  in  due  course  on  the  item  against  the 

33  drawer  or  maker ;  and 

34  (b)   Of  the  payee  or  any  other  holder  of  the  item  against 

35  the  drawer  or  maker  either  on  the  item  or  under  the  trans- 

36  action  out  of  which  the  item  arose ;  and 

37  (c)   Of  the  drawer  or  maker  against  the  payee  or  any  other 

38  holder  of  the  item  with  respect  to  the  transaction  out  of  which 

39  the  item  arose. 
40 

41  Article  5.     Collection  of  Documentary  Drafts 
42 

43  14501.     A  bank  which  takes  a  documentary  draft  for  collec- 

44  tion  must  present  or  send  the  draft  and  accompanying  docu- 

45  ments  for  presentment  and  upon  learning  that  the  draft  has 

46  not  been  paid  or  accepted  in  due  course  must  seasonably  notify 

47  its  customer  of  such  fact  even  though  it  may  liave  discounted 

48  or  bought   the  draft   or  extended  credit   available   for  with- 

49  drawal  as  of  right. 

50  14502.     When  a  draft  or  the  relevant  instructions  require 

51  presentment  "on  arrival,"  "when  goods  arrive"  or  the  like, 
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1  the  collecting  bank  need  not  present  until  in  its  judgment  a 

2  reasonable  time  for  arrival  of  the  goods  has  expired.  Refusal  to 

3  pay  or  accept  because  the  goods  have  not  arrived  is  not  dis- 

4  honor ;  the  bank  must  notify  its  transferor  of  such  refusal  but 

5  need  not  present  the  draft  again  until  it  is  instructed  to  do  so 

6  or  learns  of  the  arrival  of  the  goods. 

7  14503.     Unless  otherwise  instructed  and  except  as  provided 

8  in  Chapter  5  a  bank  presenting  a  documentary  draft 

9  (a)  Must  deliver  the  documents  to  the  drawee  on  accept- 

10  ance  of  the  draft  if  it  is  payable  more  than  three  days  after 

11  presentment ;  otherwise,  only  on  payment ;  and 

12  (b)  Upon  dishonor,  either  in  the  case  of  presentment  for 

13  acceptance  or  presentment  for  payment,  may  seek  and  follow 

14  instructions  from  any  referee  in  case  of  need  designated  in 

15  the  draft  or  if  the  presenting  bank  does  not  choose  to  utilize 

16  his  services  it  must  use  diligence  and  good  faith  to  ascertain 

17  the  reason  for  dishonor,  must  notify  its  transferor  of  the 

18  dishonor  and  of  the  results  of  its  effort  to  ascertain  the 

19  reasons  therefor  and  must  request  instructions. 

20  But  the  presenting  bank  is  under  no  obligation  with  respect  to 

21  goods  represented  by  the  documents  except  to  follow  any  rea- 

22  sonable  instructions  seasonably  received ;  it  has  a  right  to  re- 

23  imbursement  for  any  expense  incurred  in  following  instrue- 

24  tions  and  to  prepayment  of  or  indenmity  for  such  expenses. 

25  14504.     (1)   A  presenting  bank  which,  following  the  dis- 

26  honor  of  a  documentary  draft,  has  seasonably  requested  in- 

27  structions  but  does  not  receive  them  within  a  reasonable  time 

28  may  store,  sell,  or  otherwise  deal  with  the  goods  in  any  reason- 

29  able  manner. 

30  (2)  For  its  reasonable  expenses  incurred  by  action  under 

31  subdivision  (1)  the  presenting  bank  has  a  lien  upon  the  goods 

32  or  their  proceeds,  which  may  be  foreclosed  in  the  same  manner 

33  as  an  unpaid  seller 's  lien. 
34 

35  Chapter  5.    Letters  of  Credit 
36 

37  15101.     This  chapter  shall  be  known  and  may  be  cited  as 

38  Uniform  Commercial  Code — Letters  of  Credit. 

39  15102.     (1)   This  chapter  applies 

40  (a)  To  a  credit  issued  by  a  bank  if  the  credit  requires  a 

41  documentary  draft  or  a  documentary  demand  for  payment; 

42  and 

43  (b)  To  a  credit  issued  by  a  person  other  than  a  bank  if  the 

44  credit  requires  that  the  draft  or  demand  for  payment  be  ac- 

45  companied  by  a  document  of  title ;  and 

46  (c)   To  a  credit  issued  by  a  bank  or  other  person  if  the  credit 

47  is  not  within  paragraph  (a)  or  (b)  but  conspicuously  states 

48  that  it  is  a  letter  of  credit  or  is  conspicuously  so  entitled. 

49  (2)  Unless  the  engagement  meets  the  requirements  of  sub- 

50  division  (1),  this  chapter  does  not  apply  to  engagements  to 

51  make  advances  or  to  honor  drafts  or  demands  for  payment,  to 
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1  authorities  to  pay  or  purchase,  to  guarantees  or  to  general 

2  agreements. 

3  (3)  This  chapter  deals  with  some  but  not  all  of  the  rules 

4  and  concepts  of  letters  of  credit  as  such  rules  or  concepts  have 

5  developed  prior  to  this  act  or  may  hereafter  develop.  The  fact 

6  that  this  chapter  states  a  rule  does  not  by  itself  require,  imply 

7  or  negate  application  of  the  same  or  a  converse  rule  to  a  situa- 

8  tion  not  provided  for  or  to  a  person  not  specified  by  this  chap- 

9  ter. 

10  15103.     (1)    In   this   chapter   unless   the  context  otherwise 

11  requires 

12  (a)   "Credit"  or  "letter  of  credit"  means  an  engagement 

13  by  a  bank  or  other  person  made  at  the  request  of  a  customer 

14  and  oi'  a  kind  within  the  scope  of  this  chapter  (Section  15102) 

15  that  the  issuer  will  honor  drafts  or  other  demands  for  pay- 

16  ment  upon   compliance  with  the  conditions  specified  in   the 

17  credit.  A  credit  may  be  either  revocable  or  irrevocable.  The 

18  engagement  may  be  either  an  agreement  to  honor  or  a  state- 

19  ment  that  a   bank  or  other  person  is  authorized  to  honor. 

20  (b)   A  "documentary  draft"  or  a  "documentary  demand 

21  for  payment"  is  one  honor  of  which  is  conditioned  upon  the 

22  presentation  of  a  document  or  documents.  "Document"  means 

23  any  paper  including  document  of  title,  security,  invoice,  cer- 

24  tificate,  notice  of  default  and  the  like. 

25  (c)   An  "issuer"  is  a  bank  or  other  person  issuing  a  credit. 

26  (d)  A  "beneficiary"  of  a  credit  is  a  person  who  is  entitled 

27  under  its  terms  to  draw  or  demand  payment. 

28  (e)   An  "advising  bank"  is  a  bank  which  gives  notification 

29  of  the  issuance  of  a  credit  by  another  bank. 

30  (f)   A  "confirming  bank"  is  a  bank  Avhich  engages  either 

31  that  it  Avill  itself  honor  a  credit  already  issued  by  another 

32  bank  or  that  such  a  credit  will  be  honored  by  the  i.ssuer  or  a 

33  third  bank. 

34  (g)   A  "customer"  is  a  buyer  or  other  person  who  causes 

35  an  issuer  to  issue  a  credit.  The  term  also  includes  a  bank  Avliich 

36  procures  issuance  or  confirmation  on  behalf  of  that  bank's 

37  customer, 

38  (2)   Other  definitions  applying  to  this  chapter  and  the  sec- 

39  tions  in  which  they  appear  are : 

40  ' '  Notation  of  credit. ' '  Section  15108. 

41  ' '  Presenter. ' '  Section  15112  ( 3 ) . 

42  (3)   Definitions  in  other  chapters  applying  to  this  chapter 

43  and  the  sections  in  which  they  appear  are: 

44  ' '  Accept "  or  "  acceptance. ' '  Section  13410. 

45  "Contract  for  sale."  Section  12106. 

46  "Draft.  "Section  13104. 

47  ' '  Holder  in  due  course. ' '  Section  13302. 

48  "Midnight  deadline."  Section  14104. 

49  ' '  Security. ' '  Section  18102. 

50  (4)    In    addition.    Chapter    1    contains    genoral    definitions 

51  and  principles  of  construction  and  interpreta;ion  applicable 

52  throughout  this  chapter. 
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1  15104.     (1)   Except   as   otherwise   required   in  subdivision 

2  (1)  (e)  of  Section  15102  on  scope,  no  particular  form  of  phras- 

3  ing  is  required  for  a  credit.  A  credit  must  be  in  writing  and 

4  signed  by  the  issuer  and  a  confirmation  must  be  in  writing 

5  and  signed  by  the  confirming  bank.  A  modification  of  the  terms 

6  of  a  credit  or  confirmation  must  be  signed  by  the  issuer  or  con- 

7  firming  bank. 

8  (2)   A  telegram  may  be  a  sufficient  signed  writing  if  it  iden- 

9  tifies  its  sender  by  an  authorized  authentication.  The  authenti- 

10  cation  may  be  in  code  and  the  authorized  naming  of  the  issuer 

11  in  an  advice  of  credit  is  a  sufficient  signing. 

12  15105.     No  consideration  is  necessary  to  establish  a  credit 

13  or  to  enlarge  or  otherwise  modify  its  terms. 

14  15106.     (1)   Unless  otherwise  agreed  a  credit  is  established 

15  (a)   As  regards  the  customer  as  soon  as  a  letter  of  credit  is 

16  sent  to  him  or  the  letter  of  credit  or  an  authorized  written 

17  advice  of  its  issuance  is  sent  to  the  beneficiary;  and 

18  (b)  As  regards  the  beneficiary  when  he  receives  a  letter  of 

19  credit  or  an  authorized  written  advice  of  its  issuance. 

20  (2)  Unless  otherwise  agreed  once  an  irrevocable  credit  is 

21  established   as   regards  the   customer  it   can  be  modified   or 

22  revoked  only  with  the  consent  of  the  customer  and  once  it  is 

23  established  as  regards  the  beneficiary  it  can  be  modified  or 

24  revoked  only  with  his  consent. 

25  (3)  Unless  otherwise  agreed  after  a  revocable  credit  is  es- 

26  tablished  it  may  be  modified  or  revoked  by  the  issuer  without 

27  notice  to  or  consent  from  the  customer  or  beneficiary. 

28  (4)  Notwithstanding  any  modification  or  revocation  of  a 

29  revocable  credit  any  person  authorized  to  honor  or  negotiate 

30  under  the  terms  of  the  original  credit  is  entitled  to  reimburse- 

31  ment  for  or  honor  of  any  draft  or  demand  for  payment  duly 

32  honored  or  negotiated  before  receipt  of  notice  of  the  modifi- 

33  cation  or  revocation  and  the  issuer  in  turn  is  entitled  to  reim- 

34  bursement  from  its  customer. 

35  15107.     (1)   Unless  otherwise  specified  an  advising  bank  by 

36  advising  a  credit  issued  by  another  bank  does  not  assume  any 

37  obligation  to  honor  drafts  drawn  or  demands  for  payment 

38  made  under  the  credit  but  it  does  assume  obligation  for  the 

39  accuracy  of  its  own  statement. 

40  (2)   A  confirming  bank  by  confirming  a  credit  becomes  di- 

41  rectly  obligated  on  the  credit  to  the  extent  of  its  confirmation 

42  as  though  it  were  its  issuer  and  acquires  the  rights  of  an  issuer. 

43  (3)   Even  though  an  advising  bank  incorrectly  advises  the 

44  terms  of  a  credit  it  has  been  authorized  to  advise  the  credit  is 

45  established  as  against  the  issuer  to  the  extent  of  its  original 

46  terms. 

47  (4)  Unless  otherwise  specified  the  customer  bears  as  against 

48  the  issuer  all  risks  of  transmission  and  reasonable  translation 

49  or  interpretation  of  any  message  relating  to  a  credit. 

50  15108.      (1)   A  credit  which  specifies  that  any  person  pur- 

51  chasing  or  paying  drafts  drawn  or  demands  for  payment  made 
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1  under  it  must  note  the  amount  of  the  draft  or  demand  on  the 

2  letter  or  advice  of  credit  is  a  "notation  credit." 

3  (2)   Under  a  notation  credit 

4  (a)   A  person  paying  the  beneficiary  or  purchasing  a  draft 

5  or  demand  for  payment  from  him  acquires  a  right  to  honor 

6  only  if  the  appropriate  notation  is  made  and  by  transferring 

7  or  forwarding  for  honor  the  documents  under  the  credit  such 

8  a  person  warrants  to  the  issuer  that  the  notation  has  been 

9  made ;  and 

10  (b)  Unless  the  credit  or  a  signed  statement  that  an  appro- 

11  priate  notation  has  been  made  accompanies  the  draft  or  de- 

12  mand  for  payment  the  issuer  may  delay  honor  until  evidence 

13  of  notation  has  been  procured  which  is  satisfactory  to  it  but 

14  its  obligation  and  that  of  its  customer  continue  for  a  reasonable 

15  time  not  exceeding  30  days  to  obtain  such  evidence. 

16  (3)   If  the  credit  is  not  a  notation  credit 

17  (a)   The  issuer  may  honor  complying  drafts  or  demands  for 

18  payment  presented  to  it  in  the  order  in  which  they  are  pre- 

19  sented  and  is  discharged  pro  tanto  by  honor  of  any  such  draft 

20  or  demand; 

21  (b)   As  between  competing  good  faith  purchasers  of  comply- 

22  ing  drafts  or  demands  the  person  first  purchasing  has  priority 

23  over  a  subsequent  purchaser  even  though  the  later  purchased 

24  draft  or  demand  has  been  first  honored. 

25  15109.     (1)   An  issuer's  obligation  to  its  customer  includes 

26  good  faith  and  observance  of  any  general  banking  usage  but 

27  unless  otherAvise  agreed  does  not  include  liability  or  responsi- 

28  bility 

29  (a)   For  performance  of  the  underljdng  contract  for  sale  or 

30  other  transaction  between  the  customer  and  the  beneficiary ;  or 

31  (b)   For  any  act  or  omission  of  any  person  other  than  itself 

32  or  its  own  branch  or  for  loss  or  destruction  of  a  draft,  demand 

33  or  document  in  transit  or  in  the  possession  of  others ;  or 

34  (c)  Based  on  knowledge  or  lack  of  knowledge  of  any  usage 

35  of  any  particular  trade. 

36  (2)  An  issuer  must  examine  documents  with  care  so  as  to 

37  ascertain  that  on  their  face  they  appear  to  comply  with  the 

38  terms  of  the  credit  but  unless  otherwise  agreed  assumes  no 

39  liability  or  responsibility  for  the  genuineness,  falsification  or 

40  effect  of  any  document  which  appears  on  such  examination  to 

41  be  regular  on  its  face. 

42  (3)  A  nonbank  issuer  is  not  bound  by  any  banking  usage  of 

43  which  it  has  no  knowledge. 

44  ir)11().     {^)   Unless  otherwise  specified  a  credit  may  be  used 

45  ill  i)()rtioiis  in  the  discretion  of  the  beneficiary. 

46  (2)   Unless   otherwise  specified   a   person   by   presenting  a 

47  documentary  draft  or  demand  for  payment  under  a  credit 

48  relinquishes  upon  its  honor  all  claims  to  the  documents  and  a 

49  person  by  transferring  such  draft  or  demand  or  causing  such 

50  presentment  authorizes  sucli  relinquishment.  An  explicit  reser- 

51  vation  of  claim  makes  the  draft  or  demand  noncomplying. 
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1  15111.     (1)  Unless    otherwise    agreed    the    beneficiary    by 

2  transferring  or  presenting  a  documentary  draft  or  demand  for 

3  payment  warrants  to  all  interested  parties  that  the  necessary 

4  conditions  of  the  credit  have  been  complied  with.  This  is  in 

5  addition  to  any  warranties  arising  under  Chapters  3,  4  and  8. 

6  (2)  Unless  otherwise  agreed  a  negotiating,  advising,  con- 

7  firming,  collecting  or  issuing  bank  presenting  or  transferring 

8  a  draft  or  demand  for  payment  under  a  credit  warrants  only 

9  the  matters  warranted  by  a  collecting  bank  under  Chapter  4 

10  and  any  such  bank  transferring  a  document  warrants  only  the 

11  matters  warranted  by  an  intermediary  under  Chapter  8 ,  the 

12  Bills  of  Lading  Act    (Article   3    (commencing  with   Section 

13  2126),  Chaper  3,  Title  7,  Part  4,  Division  3)  and  the  Ware- 

14  house  Receipts  Act    (Article  3B    (commencing  with   Section 

15  1858.01),  Chapter  2,  Title  3,  Part  4,  Division  ^  Division  3). 

16  15112.     (1)   A  bank  to  which  a  documentary  draft  or  de- 

17  mand  for  payment  is  presented  under  a  credit  may  without 

18  dishonor  of  the  draft,  demand  or  credit 

19  (a)  Defer  honor  until  the  close  of  the  third  banking  day 

20  following  receipt  of  the  documents ;  and 

21  (b)  Further  defer  honor  if  the  presenter  has  expressly  or 

22  impliedly  consented  thereto. 

23  Failure  to  honor  within  the  time  here  specified  constitutes  dis- 

24  honor  of  the  draft  or  demand  and  of  the  credit. 

25  (2)  Upon  dishonor  the  bank  may  unless  otherwise  instructed 

26  fulfill  its  duty  to  return  the  draft  or  demand  and  the  docu- 

27  ments  by  holding  them  at  the  disposal  of  the  presenter  and 

28  sending  him  an  advice  to  that  effect. 

29  (3)  '* Presenter "  means  any  person  presenting  a  draft  or  de- 

30  mand  for  payment  for  honor  under  a  credit  even  though  that 

31  person  is  a  confirming  bank  or  other  correspondent  which  is 

32  acting  under  an  issuer 's  authorization. 

33  15113.     (1)  A  bank  seeking  to  obtain  (whether  for  itself  or 

34  another)  honor,  negotiation  or  reimbursement  under  a  credit 

35  may  give  an  indemnity  to  induce  such  honor,  negotiation  or 

36  reimbursement. 

37  (2)  An  indemnity  agreement  inducing  honor,  negotiation  or 

38  reimbursement  unless  otherwise  explicitly  agreed  applies  to 

39  defects  in  the  documents  but  not  in  the  goods. 

40  15114.     (1)  An  issuer  must  honor  a  draft  or  demand  for 

41  payment  which  complies  with  the  terms  of  the  relevant  credit 

42  regardless  of  whether  the  goods  or  documents  conform  to  the 

43  underlying  contract  for  sale  or  other  contract  between  the  cus- 

44  tomer  and  the  beneficiary.   The  issuer  is  not  excused  from 

45  honor  of  such  a  draft  or  demand  by  reason  of  an  additional 

46  general  term  that  all  documents  must  be  satisfactory  to  the 

47  issuer,  but  an  issuer  may  require  that  specified  documents 

48  must  be  satisfactory  to  it. 

49  (2)  Unless  otherwise   agreed   when   documents   appear   on 

50  their  face  to  comply  with  the  terms  of  a  credit  but  a  required 

51  document  does  not  in  fact  conform  to  the  warranties  made  on 

52  negotiation  or  transfer  of  a  document  of  title  or  of  a  security 
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1  (ii)   Is  of  a  type  commonly  dealt  in  upon  securities  ex- 

2  chanfres  or  markets  or  commonly  recognized  in  any  area  in 

3  Avhich  it  is  issued  or  dealt  in  as  a  medium  for  investment ;  and 

4  (iii)   Is  either  one  of  a  class  or  series  or  by  its  terms  is  divisi- 

5  ble  into  a  class  or  series  of  instruments ;  and 

6  (iv)   Evidences  a  share,  participation  or  other  interest  in 

7  property  or  in  an  enterprise  or  evidences  an  obligation  of  the 

8  issuer. 

9  (b)   A  writing  which  is  a  security  is  governed  by  this  chap- 

10  ter  and  not  by  Uniform  Commercial  Code — Commercial  Paper 

11  even  though  it  also  meets  the  requirements  of  that  chapter. 

12  This  chapter  does  not  apply  to  money. 

13  (c)  A  security  is  in  "registered  form"  when  it  specifies  a 

14  person  entitled  to  the  security  or  to  the  rights  it  evidences  and 

15  when  its  transfer  may  be  registered  upon  books  maintained  for 

16  that  purpose  by  or  on  behalf  of  an  issuer  or  the  security  so 

17  states. 

18  (d)   A  security  is  in  "bearer  form"  when  it  runs  to  bearer 

19  according  to  its  terms  and  not  by  reason  of  any  indorsement. 

20  (2)   "  Proper  form "  means  regular  on  its  face  with  regard  to 

21  all  formal  matters. 

22  (3)  A  "subsequent  purchaser"  is  a  person  who  takes  other 

23  than  by  original  issue. 

24  (4)   Other  definitions  applying  to  this  chapter  or  to  specified 

25  articles  thereof  and  the  sections  in  which  they  appear  are : 

26  ' '  Adverse  claim. ' '  Section  18301. 

27  ' '  Bona  fide  purchaser. ' '  Section  18302. 

28  ' '  Broker. ' '  Section  18303. 

29  ' '  Guarantee  of  the  signature. ' '  Section  18402. 

30  ' '  Intermediarv  Bank. ' '  Section  14105. 

31  ' '  Issuer. ' '  Section  18201. 

32  ' '  Overissue. ' '  Section  18104. 

33  (5)   In  addition  Chapter  1  contains  general  definitions  and 

34  principles     of    construction     and     interpretation     applicable 

35  throughout  this  chapter. 

36  18103.     A  lion  upon  a  security  in  favor  of  an  issuer  thereof 

37  is  valid  against  a  purchaser  only  if  the  right  of  the  issuer  to 

38  such  lien  is  noted  conspicuously  on  the  security. 

39  18104.     (1)   The  provisions  of  this  chapter  which  validate  a 

40  security  or  compel  its  issue  or  reissue  do  not  apply  to  the 

41  extent  that  validation,  issue  or  reissue  would  result  in  over- 

42  issue ;  but 

43  (a)   If  an  identical  security  which  does  not  constitute  an 

44  overissue  is  reasonably  available  for  purchase,  the  person  en- 

45  titled  to  issue  or  validation  may  compel  the  issuer  to  purchase 

46  and  deliver  such  a  security  to  him  against  surrender  of  the 

47  security,  if  any,  which  he  holds ;  or 

48  (b)   If  a  security  is  not  so  available  for  purchase,  the  person 

49  entitled  to  issue  or  validation  may  recover  from  the  issuer  the 

50  price  he  or  the  last  purchaser  for  value  paid  for  it  with  interest 

51  from  the  date  of  his  demand. 
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1  (2)  "Overissue"  means  the  issue  of  securities  in  excess  of 

2  the  amount  which  the  issuer  has  corporate  power  to  issue. 

3  18105.     In  any  action  on  a  security 

4  (a)  Unless  specifically  denied  in  the  pleadings,  each  signa- 

5  ture  on  the  security  or  in  a  necessary  indorsement  is  admitted ; 

6  (b)   When  the  effectiveness  of  a  signature  is  put  in  issue  the 

7  burden  of  establishing  it  is  on  the  party  claiming  under  the 

8  signature  but  the  signature  is  presumed  to  be  genuine  or  au- 

9  thorized ; 

10  (c)  When  signatures  are  admitted  or  established  production 

11  of  the  instrument  entitles  a  holder  to  recover  on  it  unless  the 

12  defendant  establishes  a  defense  or  a  defect  going  to  the  validity 

13  of  the  security ;  and 

14  (d)  After  it  is  shown  that  a  defense  or  defect  exists  the 

15  plaintiff  has  the  burden  of  establishing  that  he  or  some  person 

16  under  whom  he  claims  is  a  person  against  whom  the  defense  or 

17  defect  is  ineffective  (Section  18202). 

18  18106.     (1)   The  validity  of  a  security  and  the  duty  of  an 

19  issuer  to  register  a  transfer  (Section  18401)  are  governed  by 

20  the  law  of  the  jurisdiction  of  organization  of  the  issuer. 

21  (2)  Except  as  provided  in  subdivision  (1),  the  rights  and 

22  duties  of  the  issuer  with  respect  to  registration  of  transfer 

23  are  governed  by  this  chapter,  if  the  books  upon  which  such 

24  transfer  is  sought  or  made  are  regularly  kept  within  this  State. 

25  (3)   Subject  to  the  provisions  of  subdivisions  (1)  and  (2), 

26  the  provisions  of  this  chapter  apply  to  any  issue  or  transfer 

27  of  a  security  made  in  this  State. 

28  18107.     Nothing  in  this  chapter  shall  be  construed  to  mod- 

29  ify  any  of  the  provisions  of  the   Corporate  Securities  Act, 

30  the  Insurance  Code,  the  Financial  Code,  or  the  Public  Utilities 

31  Code. 

32  18108.     A  tranafor,  although  3ubjce%  te  this  chapter,  ia  aiso 

33  QubJGct  to  the  Uniform  Ae%  iw  *he  Simplification  e#  Fiduciary 

34  Security    Transfcra    (Division    §    (commcnGing    =w4th   Section 

35  gQOOO),  5%ie  4^  Corporationa   Code),  r»d  m  the  eftse  e#  a 

36  conflict  between:  this  chapter  aed  that  aetr  the  proviaionn  ef 

37  the  Uniform  Aet  le^  the  Simplification  ©i  Fiduciary  Security 

38  Transfers  control. 

39 

40  Article  2.     Issue — Issuer 

41 

42  18201.     (1)  With  respect  to  obligations  on  or  defenses  to  a 

43  security  ' '  issuer ' '  includes  a  person  who 

44  (a)  Places  or  authorizes  the  placing  of  his  name  on  a  se- 

45  curity    (otherwise   than   as   authenticating  trustee,   registrar, 
46.  transfer  agent  or  the  like)   to  evidence  that  it  represents  a 

47  share,  participation  or  other  interest  in  his  property  or  in  an 

48  enterprise  or  to  evidence  his  duty  to  perform  an  obligation 

49  evidenced  by  the  security;  or 

50  (b)  Directly  or  indirectly  creates  fractional  interests  in  his 

51  rights  or  property  which  fractional  interests  are  evidenced 

52  by  securities;  or 
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1  (c)   Becomes  responsible  for  or  in  place  of  any  other  person 

2  described  as  an  issuer  in  this  section. 

3  (2)   With  respect  to  obligations  on  or  defenses  to  a  security 

4  a  guarantor  is  an  issuer  to  the  extent  of  his  guaranty  whether 

5  or  not  his  obligation  is  noted  on  the  security. 

6  (3)   "With  respect  to  registration  of  transfer   (Article  4  of 

7  this  chapter)  "issuer"  means  a  person  on  whose  behalf  trans- 

8  fer  books  are  maintained. 

9  18202.     (1)  Even  against  a  purchaser  for  value  and  without 

10  notice,  the  terms  of  a  security  include  those  stated  on  the 

11  security  and  those  made  part  of  the  security  by  reference  to 

12  another  instrument,   indenture  or  document  or  to  a  consti- 

13  tution,  statute,  ordinance,  rule,  regulation,  order  or  the  like 

14  to  the  extent  that  the  terms  so  referred  to  do  not  conflict  with 

15  the  stated  terms.  Such  a  reference  does  not  of  itself  charge  a 

16  purchaser  for  value  with  notice  of  a  defect  going  to  the  validity 

17  of  the  security  even  though  the  security  expressly  states  that 

18  a  person  accepting  it  admits  such  notice. 

19  (2)    (a)   A  security  other  than  one  issued  bj^  a  government 

20  or  governmental  agency  or  unit  even  though  issued  with  a 

21  defect  going  to  its  validity  is  valid  in  the  hands  of  a  purchaser 

22  for  value  and  without  notice  of  the  particular  defect  unless 

23  the  defect  involves  a  violation  of  constitutional  provisions  in 

24  which  case  the  security  is  valid  in  the  hands  of  a  subsequent 

25  purchaser  for  value  and  without  notice  of  the  defect 

26  (b)   The  rule  of  paragraph  (a)  applies  to  an  issuer  which 

27  is  a  government  or  governmental  agency  or  unit  only  if  either 

28  there  has  been  substantial  compliance  with  the  legal  require- 

29  ments  governing  the  issue  or  the  issuer  has  received  a  substan- 

30  tial  consideration  for  the  issue  as  a  whole  or  for  the  particular 

31  security  and  a  stated  purpose  of  the  issue  is  one  for  which  the 

32  issuer  has  power  to  borrow  money  or  issue  the  security. 

33  (3)   Except  as  otherwise  provided  in  the  case  of  certain  un- 

34  authorized  signatures  on  issue  (Section  18205),  lack  of  genu- 

35  ineness  of  a  security  is  a  complete  defense  even  against  a 

36  purchaser  for  value  and  without  notice. 

37  (4)   All  other  defenses  of  the  issuer  including  nondelivery 

38  and  conditional  delivery  of  the  security  are  ineffective  against 

39  a  purchaser  for  value  who  has  taken  without  notice  of  the 

40  particular  defense. 

41  (5)   Nothing  in  this  section  shall  be  construed  to  affect  the 

42  right  of  a  party  to  a  "when,  as  and  if  issued"  or  a  "when 

43  distributed"  contract  to  cancel  the  contract  in  the  event  of  a 

44  material  change  in  the  character  of  the  security  Avhich  is  the 

45  subject  of  the  contract  or  in  the  plan  or  arrangement  pursuant 

46  to  which  such  security  is  to  be  issued  or  distributed. 

47  18203.      (1)   After  an  act  or  event  whidi  i-reates  a  right  to 

48  immediate  performance  of  the  principal  obligation  evidenced 

49  by  the  security  or  which  sets  a  date  on  or  after  which  the 

50  security  is  to  be  presented  or  surrendered  for  redemption  or 

51  exchange,  a  purchaser  is  charged  with  notice  of  any  defect  in 

52  its  issue  or  defense  of  the  issuer  t 
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1  (a)   If  the  act  or  event  is  one  requiring  the  payment  of 

2  money  or  the  delivery  of  securities  or  both  on  presentation 

3  or  surrender  of  the  security  and  such  funds  or  securities  are 

4  available  on  the  date  set  for  payment  or  exchange  and  he 

5  takes  the  securit}!-  more  than  one  year  after  that  date;  and 

6  (b)   If  the  act  or  event  is  not  covered  by  paragraph  (a)  and 

7  he  takes  the  security  more  than  two  years  after  the  date  set 

8  for  surrender  or  presentation  or  the  date  on  which  such  per- 

9  formanee  became  due. 

10  (2)   A  call  which  has  been  revoked  is  not  within  subdivision 

11  (1). 

12  18204.     Unless  noted  conspicuously  on  the  security  a  restric- 

13  tion  on  transfer  imposed  by  the  issuer  even  though  otherwise 

14  lawful  is  ineffective  except  against  a  person  with  actual  knowl- 

1 5  edge  of  it. 

16  18205.     An   unauthorized   signature   placed   on   a   security 

17  prior  to  or  in  the  course  of  issue  is  ineffective  except  that  the 

18  signature  is  effective  in  favor  of  a  purchaser  for  value  and 

19  without  notice  of  the  lack  of  authority  if  the  signing  has  beei» 

20  done  by 

21  (a)   An  authenticating  trustee,  registrar,  transfer  agent  or 

22  other  person  entrusted  by  the  issuer  with  the  signing  of  the 

23  security  or  of  similar  securities  or  their  immediate  preparation 

24  for  signing;  or 

25  (b)   An  employee  of  the  issuer  or  of  any  of  the  foregoing 

26  entrusted  with  responsible  handling  of  the  security. 

27  18206.     (1)   Where  a  security  contains  the  signatures  neces- 

28  sary  to  its  issue  or  transfer  but  is  incomplete  in  any  other 

29  respect 

30  (a)   Any  person  may  complete  it  by  filling  in  the  blanks  as 

31  authorized ;  and 

32  (b)   Even  though  the  blanks  are  incorrectly  filled  in,  the 

33  security  as  completed  is  enforceable  by  a  purchaser  who  took 

34  it  for  value  and  without  notice  of  such  incorrectness. 

35  (2)   A  complete  security  which  has  been  improperly  altered 

36  even  though  fraudulently  remains  enforceable  but  only  accord- 

37  ing  to  its  original  terms. 

38  18207.     (1)   Prior  to  due  presentment  for  registration  of 

39  transfer  of  a  security  in  registered  form  the  issuer  or  in- 

40  denture  trustee  may  treat  the  registered  owner  as  the  person 

41  exclusively  entitled  to  vote,  to  receive  notifications  and  other- 

42  wise  to  exercise  all  the  rights  and  powers  of  an  owner. 

43  (2)   Nothing  in  this  chapter  shall  be  construed  to  affect  the 

44  liability  of  the  registered  owner  of  a  security  for  calls,  assess- 

45  ments  or  the  like. 

46  18208.     (1)   A  person  placing  his  signature  upon  a  security 

47  as  authenticating  trustee,  registrar,  transfer  agent  or  the  like 

48  warrants  to  a  purchaser  for  value  without  notice  of  the  par- 

49  ticular  defect  that 

50  (a)   The  security  is  genuine  and  in  proper  form;  and 
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1  (b)   His  own  participation  in  the  issue  of  the  security  is 

2  within  his  capacity  and  within  the  scope  of  the  authorization 

3  received  by  him  from  the  issuer ;  and 

4  (c)   He  has  reasonable  grounds  to  believe  that  the  security 

5  is  within  the  amount  the  issuer  is  authorized  to  issue. 

6  (2)   Unless  otherwise  agreed,  a  person  by  so  placing  his 

7  signature  does  not  assume  responsibility  for  the  validity  of  the 

8  security  in  other  respects. 
9 

10  Article  3.     Purchase 
11 

12  18301.     (1)   Upon    delivery    of    a    security    the    purchaser 

13  acquires  the  rights  in  the  security  which  his  transferor  had 

14  or  had  actual  authority  to  convey  except  that  a  purchaser 

15  who  has  himself  been  a  party  to  any  fraud  or  illegality  affect- 

16  ing  the  security  or  who  as  a  prior  holder  had  notice  of  an 

17  adverse  claim  cannot  improve  his  position  by  taking  from  a 

18  later  bona  fide  purchaser.  "Adverse  claim"  indicates  a  claim 

19  that  a  transfer  was  or  would  be  wrongful  or  that  a  particular 

20  adverse   person  is  the   owner   of  or  has   an   interest   in  the 

21  security. 

22  (2)   A  bona  fide   purchaser  in   addition  to   acquiring  the 

23  rights  of  a  purchaser  also  acquires  the  security  free  of  any  ad- 

24  verse  claim. 

25  (3)   A  purchaser  of  a  limited  interest  acquires  rights  only  to 

26  the  extent  of  the  interest  purchased. 

27  18302.     (1)   A  "bona  fide  purchaser"  is  a  purchaser  for 

28  value  in  good  faith  and  without  notice  of  any  adverse  claim 

29  who  takes  delivery  of  a  security  in  bearer  form  or  of  one  in 

30  registered  form  issued  to  him  or  indorsed  to  him  or  in  blank. 

31  (2)   The  term  "purchaser"  as  used  in  this  section  and  in 

32  Section  18202  does  not  include  a  person  who  acquires  a  se- 

33  eurity  which  is  so  incomplete  e?  irregular  e«  ite  #aee ,  hears 

34  .-?/r/i  visible  evidence  of  forgery  or  alteration,  or  is  otherwise 

35  so  irregular  as  to  call  into  question  its  validity,  terms  or  own- 

36  ersliip  or  to  create  an  ambiguity  as  to  the  party  to  pay. 

37  18303.     "Broker"  means  a  person  engaged  for  all  or  part 

38  of  his  time  in  the  business  of  buying  and  selling  securities, 

39  who  in  the  transaction  concerned  acts  for,  or  buys  a  security 

40  from  or  sells  a  security  to  a  customer.  Nothing  in  this  chapter 

41  determines  the  capacity  in  which  a  person  acts  for  purposes 

42  of  any  other  statute  or  rule  to  which  such  person  is  subject. 

43  18304.     (1)   A  purchaser  (including  a  broker  for  the  seller 

44  or  buyer  but  excluding  an  intermediary  bank)  of  a  security 

45  is  charged  with  notice  of  adverse  claims  if 

46  (a)   Tlie  sccuritj'  whether  in  bearer  or  registered  form  has 

47  been   indorsed   "for  collection"   or  "for  surrender"   or  for 

48  some  other  purpose  not  involving  transfer ;  or 

49  (b)   The  security  is  in  bearer  form  and  has  on  it  an  unam- 

50  biguous  statement  that  it  is  the  jiroperty  of  a  person  other  tlian 

51  the  transferor.  The  mere  writing  of  a  name  on  a  security  is 

52  not  such  a  statement. 
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1  (2)   The  fact  that  the  purchaser  (including  a  broker  for  the 

2  seller  or  buyer)  has  notice  that  the  security  is  held  for  a  third 

3  person  or  is  registered  in  the  name  of  or  indorsed  by  a  fiduci- 

4  ary  does  not  create  a  duty  of  inquiry  into  the  rightfulness  of 

5  the  transfer  or  constitute  notice  of  adverse  claims.  If,  however, 

6  the  purchaser  (excluding  an  intermediary  bank)  has  knowl- 

7  edge  that  the  proceeds  are  being  used  or  that  the  transaction  is 

8  for  the  individual  benefit  of  the  fiduciary  or  otherwise  in 

9  breach  of  duty,  the  purchaser  is  charged  with  notice  of  ad- 

10  verse  claims. 

11  18305.     An  act  or  event  which  creates  a  right  to  immediate 

12  performance  of  the  principal  obligation  evidenced  by  the  se- 

13  curity  or  which  sets  a  date  on  or  after  which  the  security  is 

14  to  be  presented  or  surrendered  for  redemption  or  exchange 

15  does  not  of  itself  constitute  any  notice  of  adverse  claims  except 

16  in  the  case  of  a  purchase 

17  (a)   After  one  year  from  any  date  set  for  such  presentment 

18  or  surrender  for  redemption  or  exchange ;  or 

19  (b)   After  six  months  from  any  date  set  for  pajmient  of 

20  money  against  presentation  or  surrender  of  the  security  if 

21  funds  are  available  for  payment  on  that  date. 

22  18306.     (1)   A  person  who  presents  a  security  for  registra- 

23  tion  of  transfer  or  for  payment  or  exchange  warrants  to  the 

24  issuer  that  he  is  entitled  to  the  registration,  payment  or  ex- 

25  change.  But  a  purchaser  for  value  without  notice  of  adverse 

26  claims  who  receives  a  new,  reissued  or  reregistered  security 

27  on  registration  of  transfer  warrants  only  that  he  has  no  knowl- 

28  edge   of   any  unauthorized   signature    (Section   18311)    in   a 

29  necessary  indorsement. 

30  (2)   A  person  by  transferring  a  security  to  a  purchaser  for 

31  value  warrants  only  that 

32  (a)   His  transfer  is  effective  and  rightful ;  and 

33  (b)   The  security  is  genuine  and  has  not  been  materially 

34  altered;  and 

35  (c)   He  knows  no  fact  which  might  impair  the  validity  of 

36  the  security. 

37  (3)  Where  a  security  is  delivered  by  an  intermediary  known 

38  to  be  entrusted  with  delivery  of  the  security  on  behalf  of  an- 

39  other  or  with  collection  of  a  draft  or  other  claim  against  such 

40  delivery,  the  intermediary  by  such  delivery  warrants  only  his 

41  own  good  faith  and  authority  even  though  he  has  purchased 

42  or  made  advances  against  the  claim  to  be  collected  against  the 

43  delivery.  A  broker  is  not  an  intermediary  within  the  meaning 

44  of  this  subdivision. 

45  (4)   A  pledgee  or  other  holder  for  security  who  redelivers 

46  the  security  received,  or  after  payment  and  on  order  of  the 

47  debtor  delivers  that  security  to  a  third  person  makes  only  the 

48  warranties  of  an  intermediary  under  subdivision   (3). 

49  (5)  A  broker  gives  to  his  customer  and  to  the  issuer  and  a 

50  purchaser  the  warranties  provided  in  this  section  and  has  the 

51  rights  and  privileges  of  a  purchaser  under  this  section.  The 

52  warranties  of  and  in  favor  of  the  broker  acting  as  an  agent 
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1  are  in  addition  to  applicable  warranties  given  by  and  in  favor 

2  of  his  customer. 

3  18307.     Wliere  a  security  in  registered  form  has  been  de- 

4  livered  to  a  purchaser  without  a  necessary  indorsement  he 

5  may  become  a  bona  fide  purchaser  only  as  of  the  time  the 

6  indorsement  is  supplied,  but  against  the  transferor  the  trans- 

7  fer  is  complete  upon  delivery  and  the  purchaser  has  a  spe- 

8  cifically  enforceable  right  to  have  any  necessary  indorsement 

9  supplied. 

10  18308.     (1)   An  indorsement  of  a  secui-ity  in  registered  form 

11  is  made  when  an  appropriate  pei-son  signs  on  it  or  on  a  sepa- 

12  rate  document  an  assignment  or  transfer  of  the  security  or  a 

13  power  to  assign  or  transfer  it  or  when  such  person  signs  with- 

14  out  more  upon  the  back  of  the  security. 

15  (2)  An  indorsement  may  be  in  blank  or  special.  An  indorse- 

16  ment  in  blank  includes  an  indorsement  to  bearer.  A  special 

17  indorsement  specifies  the  person  to  whom  the  security  is  to  be 

18  transferred,  or  who  has  power  to  transfer  it.  A  holder  may 

19  convert  a  blank  indorsement  into  a  special  indorsement. 

20  (3)   "An  appropriate  person"  in  subdivision  (1)  means 

21  (a)   The  person  specified  by  the  security  or  by  special  in- 

22  dorsement  to  be  entitled  to  the  security ;  or 

23  (b)   Where  the  person  so  specified  is  described  as  a  fiduciary 

24  but  is  no  longer  serving  in  the  described  capacity — his  suc- 

25  cessor;  or 

26  (e)  Where  the   security  or  indorsement  so  specifies  more 

27  than  one  person  as  fiduciaries  and  one  or  more  are  no  longer 

28  serving  in  the  described  capacity — the  remaining  fiduciary  or 

29  fiduciaries,  whetb.er  or  not  a  successor  has  been  appointed  or 

30  qualified;  or 

31  (d)   Where  the  person  so  specified  is  an  individual  and  is 

32  without  capacity  to  act  by  virtue  of  death,  incompetence,  in- 

33  fancy  or  otherwise — his  executor,  administrator,  guardian  or 

34  like  fiduciary;  or 

35  (e)   Where   the  security  or  indorsement  so   specifies  more 

36  than  one  person  as  tenants  by  the  entirety  or  with  right  of 

37  survivorship  and  by  reason  of  death  all  cannot  sign — the  sur- 

38  vivor  or  survivors ;  or 

39  (f)   A  person  having  power  to  sign  under  applicable  law  or 

40  controlling  instrument ;  or 

41  (g)   To  the  extent  that  any  of  the  foregoing  persons  may  act 

42  through  an  agent — his  authorized  agent. 

43  (4)  Unless  otherwise  agreed  the  indorser  by  his  indorsement 

44  assumes  no  obligation  that  the  security  will  be  honored  by  the 

45  issuer. 

46  (5)   An  indorsement  purporting  to  be  onlj-  of  part  of  a  secu- 

47  rity  rei)resentiiig  units  intended  by  the  issuer  to  bo  sejiarately 

48  transferable  is  effective  to  the  extent  of  the  indorsement. 

49  (6)   Whether  the  person  signing  is  apin'o))riate  is  determined 

50  as  of  the  date  of  signing  and  an  indorsement  by  such  a  person 
^l  does  not  become  uimuLiiorized  for  the  purposes  of  this  chapter 
52  ^y  ^'Jrtuc  of  any  subsequent  change  of  circumstances. 
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1  (7)   Failure  of  a  fiduciary  to  comply  with  a  controlling  in- 

2  strument  or  with  the  law  of  the  state  having  jurisdiction  of  the 

3  fiduciary  relationship,  including  any  law  requiring  the  fidu- 

4  ciary  to  obtain  court  approval  of  the  transfer,  does  not  render 

5  his  indorsement  unauthorized  for  the  purposes  of  this  chapter. 

6  18309.     An  indorsement  of  a  security  whether  special  or  in 

7  blank  does  not  constitute  a  transfer  until  delivery  of  the  secur- 

8  ity  on  which  it  appears  or  if  the  indorsement  is  on  a  separate 

9  document  until  delivery  of  both  the  document  and  the  security. 

10  1S310.     An  indorsement  of  a  security  in  bearer  form  may 

11  give  notice  of  adverse  claims   (Section  18304)   but  does  not 

12  otherwise   affect   any   right   to    registration   the   holder   may 

13  possess. 

14  18311.     Unless  the  owner  has  ratified  an  unauthorized  in- 

15  dorsement  or  is  otherwise  precluded  from  asserting  its  ineffec- 

16  tiveness 

17  (a)   He  may  assert  its  ineffectiveness  against  the  issuer  or 

18  any  purchaser  other  than  a  purchaser  for  value  and  without 

19  notice  of  adverse  claims  who  has  in  good  faith  received  a  new, 

20  reissued  or  reregistered  security  on  registration  of  transfer ; 

21  and 

22  (b)   An  issuer  who  registers  the  transfer  of  a  security  upon 

23  the  unauthorized  indorsement  is  subject  to  liability  for  im- 

24  proper  registration  (Section  18404). 

25  18312.      (1)   Any   person   guaranteeing   a   signature    of   an 

26  indorser  of  a  security  warrants  that  at  the  time  of  signing 

27  (a)   The  signature  was  genuine;  and 

28  (b)   The   signer   was  an  appropriate   person   to   indorse 

29  (Section  18308)  ;  and 

30  (c)   The  signer  had  legal  capacity  to  sign. 

31  But  the  guarantor  does  not  otherwise  warrant  the  rightfulness 

32  of  the  particular  transfer. 

33  (2)  Any  person  may  guarantee  an  indorsement  of  a  security 

34  and  by  so  doing  warrants  not  only  the  signature  (subdivision 

35  1)  but  also  the  rightfulness  of  the  particular  transfer  in  all 

36  respects.  But  no  issuer  may  require  a  guarantee  of  indorse- 

37  ment  as  a  condition  to  registration  of  transfer. 

38  (3)   The  foregoing  warranties  are  made  to  any  person  taking 

39  or  dealing  with  the  security  in  reliance  on  the  guarantee  and 

40  the  guarantor  is  liable  to  such  person  for  any  loss  resulting 

41  from  breach  of  the  warranties. 

42  18313.     (1)   Delivery  to  a  purchaser  occurs  when 

43  (a)   He  or  a  person  designated  by  him  acquires  possession  of 

44  a  security;  or 

45  (b)   His  broker  acquires  possession  of  a  security  specially 

46  indorsed  to  or  issued  in  the  name  of  the  purchaser ;  or 

47  (c)   His  broker  sends  him  confirmation  of  the  purchase  and 

48  also  by  book  entry  or  otherwise  identifies  a  specific  security 

49  in  the  broker's  possession  as  belonging  to  the  purchaser;  or 

50  (d)   With  respect  to  an  identified  security  to  be  delivered 

51  while  still  in  the  possession  of  a  third  person  when  that  person 

52  acknowledges  that  he  holds  for  the  purchaser. 
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1  (2)   Except  as  specified  in  parajTraphs  (b)  and  (c)  of  sub- 

2  division  (1)  the  purchaser  is  not  the  holder  of  securities  held 

3  for  him  by  his  broker  despite  a  confirmation  of  purchase  and 

4  a  book  entry  and  other  indication  tliat  the  security  is  part  of 

5  a  fungible  bulk  held  for  customers  and  despite  the  customer's 

6  acquisition  of  a  proportionate  property-  interest  in  the  fungible 

7  bulk. 

8  18314.     (1)   Unless  otherwise  agreed  where  a  sale  of  a  se- 

9  curity  is  made  on  an  exchange  or  otherwise  through  brokers 

10  (a)   The  selling  customer  fulfills  his  duty  to  deliver  when 

11  he  places  such  a  security  in  the  possession  of  the  selling  broker 

12  or  of  a  person  designated  by  the  broker  or  if  requested  causes 

13  an  acknowledgment  to  be  made  to  the  selling  broker  that  it 

14  is  held  for  him ;  and 

15  (b)   The  selling  broker  including  a  correspondent  broker 

16  acting  for  a  selling  customer  fulfills  his  duty  to  deliver  by 

17  placing  the  security  or  a  like  security  in  the  possession  of  the 

18  buying  broker  or  a  person  designated  by  him  or  by  effecting 

19  clearance  of  the  sale  in  accordance  with  the  rules  of  the  ex- 

20  change  on  which  the  transaction  took  place. 

21  (2)   Except  as  otherwise  provided  in  this  section  and  unless 

22  otherwise  agreed,   a  transferor's  duty  to  deliver  a  security 

23  under  a  contract  of  purchase  is  not  fulfilled  until  he  places 

24  the  security  in  form  to  be  negotiated  by  the  purchaser  in  the 

25  possession  of  the  purchaser  or  of  a  person  designated  by  him 

26  or  at  the  purchaser's  request  causes  an  acknowledgment  to  be 

27  made  to  the  purchaser  that  it  is  held  for  him.  Unless  made  on 

28  an  exchange  a  sale  to  a  broker  purchasing  for  his  own  account 

29  is  within  this  subdivision  and  not  within  .subdivision  (1). 

30  18315.     (1)   Any  person  against  whom  the  transfer  of  a  se- 

31  curitj^  is  wrongful  for  any  reason,  including  lack  of  delivery 

32  or  his  incapacity,  may  against  any  purchaser  except  a  bona 

33  fide  purchaser  reclaim  possession  of  the  security  or  obtain  pos- 

34  session  of  any  new  security  evidencing  all  or  part  of  the  same 

35  rights  or  have  damages. 

36  (2)   If  the  transfer  is  wrongful  because  of  an  unauthorized 

37  indorsement,  the  owner  may  also  reclaim  or  obtain  possession 

38  of  the  security  or  new  security  even  from  a  bona  fide  purchaser 

39  if  the  ineffectiveness  of  the  purported  indorsement  can  be  as- 

40  serted  against  him  under  the  provisions  of  this  chapter  on 

41  unauthorized  indorsements  (Section  18311). 

42  (3)   The  right  to  obtain  or  reclaim  possession  of  a  security 

43  may  be  specifically  enforced  and  its  transfer  enjoined  and  the 

44  security  impounded  pending  the  litigation. 

45  18316.     Unless  otherwise  agreed  the  transferor  must  on  due 

46  demand  supply  his  purchaser  with  any  proof  of  liis  authority 

47  to  transfer  or  with  any  other  requisite  whicli  may  be  necessary 

48  to  obtain  registration  of  the  transfer  of  the  security  but  if  the 

49  transfer  is  not  for  value  a  transferor  need  not  do  so  unless  the 

50  luircha.ser  furnishes  the  necessary  expen.ses.  Failure  to  comply 
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1  with  a  demand  made  within  a  reasonable  time  gives  the  pur- 

2  chaser  the  right  to  reject  or  rescind  the  transfer. 

3  18317.     (1)  No  attachment  or  levy  upon  a  security  or  any 

4  share  or  other  interest  evidenced  thereby  which  is  outstanding 

5  shall  be  valid  until:  (a)  the  security  is  actually  seized  by  the 

6  officer  making  the  attachment  or  levy,  or  (b)  in  the  case  of  a 

7  security  held  in  escrow  pursuant  to  the  provisions  of  the  Cor- 

8  porate  Securities  Act,  a  copy  of  the  writ  and  a  notice  that  the 

9  securities  are  attached  or  levied  upon  in  pursuance  of  such  writ 

10  is  served  upon  the  escrow  holder ;  but  a  security  which  has  been 

11  surrendered  to  the  issuer  may  be  attached  or  levied  upon  at  the 

12  source. 

13  (2)  A  creditor  whose  debtor  is  the  owner  of  a  security  shall 

14  be  entitled  to  such  aid  from  courts  of  appropriate  jurisdiction, 

15  by  injunction  or  otherwise,  in  reaching  such  security  or  in 

16  satisfying  the  claim  by  means  thereof  as  is  allowed  at  law  or 

17  in  equity  in  regard  to  property  which  cannot  readily  be  at- 

18  tached  or  levied  upon  by  ordinary  legal  process. 

19  18318.     An  agent  or  bailee  who  in  good  faith  (including  ob- 

20  servance  of  reasonable  commercial  standards  if  he  is  in  the. 

21  business  of  buying,  selling  or  otherwise  dealing  with  securi- 

22  ties)    has  received  securities  and  sold,  pledged  or  delivered 

23  them  according  to  the  instructions  of  his  principal  is  not  liable 

24  for  conversion  or  for  participation  in  breach  of  fiduciary  duty 

25  although  the  principal  had  no  right  to  dispose  of  them. 

26  18319.     (1)   A  contract  for  the  sale  of  securities  is  not  en- 

27  forceable  by  way  of  action  or  defense  unless 

28  (a)   There  is  some  writing  signed  by  the  party  against  whom 

29  enforcement  is  sought  or  by  his  authorized  agent  or  broker 

30  sufficient  to  indicate  that  a  contract  has  been  made  for  sale  of 

31  a  stated  quantity  of  described  securities  at  a  defined  or  stated 

32  price;  or 

33  (b)   Delivery  of  the  security  has  been  accepted  or  payment 

34  has  been  made  but  the  contract  is  enforceable  under  this  pro- 

35  vision  only  to  the  extent  of  such  delivery  or  payment ;  or 

36  (c)   Within  a  reasonable  time  a  writing  in  confirmation  of 

37  the  sale  or  purchase  and  sufficient  against  the  sender  under 

38  paragraph  (a)  has  been  received  by  the  party  against  whom 

39  enforcement  is  sought  and  he  has  failed  to  send  written  objec- 

40  tion  to  its  contents  within  10  days  after  its  receipt. 

41  (2)   A  contract  relating  to  the  purchase  or  sale  of  securities 

42  between  a  broker  acting  as  an  agent  and  his  principal  is  not 

43  subject  to  the  provisions  of  this  section. 
44 

45  Article  4.     Registration 

46 

47  18401.     (1)   Where  a  security  in  registered  form  is  pre- 

48  sented  to  the  issuer  with  a  request  to  register  transfer,  the 

49  issuer  is  under  a  duty  to  register  the  transfer  as  requested  if 

50  (a)   The  security  is  indorsed  by  the  appropriate  person  or 

51  persons  (Section  18308)  ;  and 
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1  (b)   Reasonable  assiiranee  is  jriven  that  those  indorsements 

2  are  genuine  and  effective  (Section  18402)  ;  and 

3  (c)   The  issuer  has  no  duty  to  inquire  into  adverse  claims  or 

4  has  discharged  any  such  duty  (Section  18403)  ;  and 

5  (d)  Any  applicable  law  relating  to  the  collection  of  taxes 

6  has  been  complied  with ;  and 

7  (e)   The  transfer  is  in  fact  rightful  or  is  to  a  bona  fide  pur- 

8  chaser. 

9  (2)   "Where  an  issuer  is  under  a  duty  to  register  a  transfer 

10  of  a  security  the  issuer  is  also  liable  to  the  person  presenting 

11  it  for  registration  or  his  principal  for  loss  resulting  from  any 

12  unreasonable  delaj^  in  registration  or  from  failure  or  refusal  to 

13  register  the  transfer. 

14  18402.      (1)   The  issuer  may  require  the  following  assur- 

15  ance  that  each  necessarj^  indorsement  (Section  18308)  is  gen- 

16  nine  and  effective 

17  (a)   In  all  cases,  a  guarantee  of  the  signature  (subdivision 

18  (1)  of  Section  18312)  of  the  person  indorsing;  and 

19  (b)  Where  the  indorsement  is  by  an  agent,  appropriate  as- 

20  surauce  of  authority  to  sign ; 

21  (c)   Where  the  indorsement  is  by  a  fiduciary,  appropriate 

22  evidence  of  appointment  or  incumbency ; 

23  (d)   Where  there  is  more  than  one  fiduciary,  reasonable  as- 

24  surance  that  all  who  are  required  to  sign  have  done  so; 

25  (e)  Where  the  indorsement  is  by  a  person  not  covered  by 

26  any  of  the  foregoing,  assurance  appropriate  to  the  case  corre- 

27  sponding  as  nearl}'  as  may  be  to  the  foregoing. 

28  (2)   A  "guarantee   of  the  signature"   in   subdivision    (1) 

29  means  a  guarantee  signed  by  or  on  behalf  of  a  person  reason- 

30  ably  believed  by  the  issuer  to  be  responsible.  The  issuer  may 

31  adopt  standards  with  respect  to  responsibilit}'-  provided  such 

32  standards  are  not  manifestly  unreasonable. 

33  (3)  "Appropriate  evidence  of  appointment  or  incumbency" 

34  in  subdivision  (1)  means 

35  (a)   In  the  case  of  a  fiduciary  appointed  or  qualified  by  a 

36  court,  a  certificate  issued  by  or  under  the  direction  or  supervi- 

37  sion  of  that  court  or  an  officer  thereof  and  dated  within  60 

38  days  before  the  date  of  presentation  for  transfer;  or 

39  (b)   In  any  other  case,  a  copy  of  a  document  showing  the 

40  appointment  or  a  certificate  issued  by  or  on  behalf  of  a  person 

41  reasonably  believed  by  the  issuer  to  be  responsible  or,  in  the 

42  absence  of  such  a  document  or  certificate,  other  evidence  rea- 

43  sonably  deemed  bj'  the  issuer  to  be  approjiriate.  The  issuer 

44  may  adopt  standards  with  respect  to  such  evidence  provided 

45  such  standards  are  not  manifestly  unreasonable.  The  issuer  is 

46  not  charged  Avith  notice  of  the  contents  of  any  document  ob- 

47  tained  pursuant  to  this  paragraph   (b)   except  to  the  extent 

48  that  the  contents  relate  directly  to  the  appointment  or  incum- 

49  bency. 

50  18403.     (1)    An  issuer  to  whom  a  security  is  presented  for 

51  registration  is  \inder  a  duty  to  inquire  into  adverse  claims  if 

52  a  written  notification  of  an  adverse  claim  is  received  at  a 
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1  time  and  in  a  manner  which  affords  the  issuer  a  reasonable 

2  opportunity  to  act  on  it  prior  to  the  issuance  of  a  new,  re- 

3  issued  or  reregistered  security  and  the  notification  identifies 

4  the  claimant,  the  registered  owner  and  the  issue  of  which  the 

5  security  is  a  part  and  provides  an  address  for  communications 

6  directed  to  the  claimant. 

7  (2)   The  issuer  may  discharge  any  duty  of  inquiry  by  any 

8  reasonable  means,  including  notifjdng  an  adverse  claimant  by 

9  registered  or  certified  mail  at  the  address  furnished  by  him  or 

10  if  there  be  no  such  address  at  his  residence  or  regular  place  of 

11  business  that  the  security  has  been  presented  for  registration 

12  of  transfer  by  a  named  person,  and  that  the  transfer  will  be 

13  registered  unless  within  30  days  from  the  date  of  mailing  the 

14  notification,  either 

15  (a)   An  appropriate  restraining  order,  injunction  or  other 

16  process  issues  from  a  court  of  competent  jurisdiction;  or 

17  (b)   An  indemnity  bond  sufficient  in  the  issuer's  judgment 

18  to  protect  the  issuer  and  any  transfer  agent,  registrar  or  other 

19  agent  of  the  issuer  involved,  from  any  loss  which  it  or  they  may 

20  suffer  by  complying  with  the  adverse  claim  is  filed  with  the. 

21  issuer. 

22  (3)  Unless  an  issuer  is  cliargedr  wUh  notice  ei  ■*»  adverse 

23  claim  from  a  eontrolling  instrument  whieh-  4%  has  elected  te 

24  re€^uiro  under  subdivision  -(4^  el  Section  18402  e*'  receives 

25  notification  of  an  adverse  claim  under  subdivision  (1)  of  this 

26  section,  where  a  security  presented  for  registration  is  indorsed 

27  by  the  appropriate  person  or  persons  the  issuer  is  under  no 

28  duty  to  inquire  into  adverse  claims.  In  particular 

29  (a)   An  issuer  registering  a  security  in  the  name  of  a  person 

30  who  is  a  fiduciary  or  who  is  described  as  a  fiduciary  is  not 

31  bound  to  inquire  into  the  existence,  extent,  or  correct  descrip- 

32  tion  of  the  fiduciary  relationship  and  thereafter  the  issuer  may 

33  assume  without  inquiry  that  the  newly  registered  owner  con- 

34  tinues  to  be  the  fiduciary  until  the  issuer  receives  written  notice 

35  that  the  fiduciary  is  no  longer  acting  as  such  vdth  respect  to 

36  the  particular  security ; 

37  (b)   An  issuer  registering  transfer  on  an  indorsement  by  a 

38  fiduciary  is  not  bound  to  inquire  whether  the  transfer  is  made 

39  in  compliance  with  a  controlling  instrument  or  with  the  law  of 

40  the  state  having  jurisdiction  of  the  fiduciary  relationship,  in- 

41  eluding  any  law  requiring  the  fiduciary  to  obtain  court  ap- 

42  proval  of  the  transfer;  and 

43  (c)   The  issuer  is  not  charged  with  notice  of  the  contents  of 

44  any  court  record  or  file  or  other  recorded  or  unrecorded  docu- 

45  ment  even  though  the  document  is  in  its  possession  and  even 

46  though  the  transfer  is  made  on  the  indorsement  of  a  fiduciary 

47  to  the  fiduciary  himself  or  to  his  nominee. 

48  18404.     (1)   Except  as  otherwise  provided  in  any  law  relat- 

49  ing  to  the  collection  of  taxes,  the  issuer  is  not  liable  to  the 

50  owner  or  any  other  person  suffering  loss  as  a  result  of  the 

51  registration  of  a  transfer  of  a  security  if 

(757) 


—  101  —  S.B.  1093 

1  (a)   There  were  on  or  with  the  security  the  necessary  in- 

2  dorsements  (Section  18308);  and 

3  (b)   The  issuer  had  no  duty  to  inquire  into  adverse  claims 

4  or  has  dischartred  any  such  duty  (Section  18403). 

5  (2)   "Where  an  issuer  has  registered  a  transfer  of  a  security 

6  to  a  person  not  entitled  to  it  the  issuer  on  demand  must  deliver 

7  a  like  security  to  the  true  owner  unless 

8  (a)   The  registration  was  pursuant  to  subdivision   (1)  ;  or 

9  (b)   The  owner  is  precluded  from  asserting  any  claim  for 

10  registering  the  transfer  under  subdivision  (1)  of  the  following 

11  section;  or 

12  (c)   Such  delivery  would  result  in  overissue,  in  which  case 

13  the  issuer's  liability  is  governed  by  Section  18104. 

14  18405.     (1)  Where  a  security  has  been  lost,  apparently  de- 

15  stroyed  or  wrongfully  taken  and  the  owner  fails  to  notify  the 

16  issuer  of  that  fact  within  a  reasonable  time  after  he  has  notice 

17  of  it  and  the  issuer  registers  a  transfer  of  the  security  before 

18  receiving  such   a  notification,   the  owner   is  precluded  from 

19  asserting  against  the  issuer  any  claim  for  registering  the  trans- 

20  fer  under  the  preceding  section  or  any  claim  to  a  new  security 

21  under  this  section. 

22  (2)  Where  the  owner  of  a  security  claims  that  the  security 

23  has  been  lost,  destroj-ed  or  wrongfully  taken,  the  issuer  must 

24  issue  a  new  security  in  place  of  the  original  security  if  the 

25  owner 

26  (a)   So  requests  before  the  issuer  has  notice  that  the  security 

27  has  been  acquired  bj''  a  bona  fide  purchaser;  and 

28  (b)   Files  with  the  issuer  a  sufficient  indemnity  bond;  and 

29  (c)   Satisfies  any  other  reasonable  requirements  imposed  by 

30  the  issuer. 

31  (3)   If,  after  the  issue  of  the  new  security,  a  bona  fide  pur- 

32  chaser  of  the  original  security  presents  it  for  registration  of 

33  transfer,  the  issuer  must  register  the  transfer  unless  registra- 

34  tion  would  result  in  overissue,  in  which   event  the  issuer's 

35  liability  is  governed  by  Section   18104.   In  addition  to  any 

36  rights   on  the  indemnity  bond,   the   issuer  may  recover   the 

37  new  security  from  the  person  to  whom  it  was  issued  or  any 

38  person  taking  under  him  except  a  bona  fide  purchaser. 

39  18406.     (1)  Where  a  person  acts  as  authenticating  trustee, 

40  transfer  agent,  registrar,  or  other  agent  for  an  issuer  in  the 

41  registration  of  transfers  of  its  securities  or  in  the  issue  of  new 

42  securities  or  in  the  cancellation  of  surrendered  securities 

43  (a)  He  is  under  a  duty  to  the  issuer  to  exercise  good  faith 

44  and  due  diligence  in  performing  his  functions;  and 

45  (b)   lie  has  with  regard  to  the  particular  functions  he  per- 

46  forms  the  same  obligation  to  the  holder  or  owner  of  the  security 

47  and  has  tlie  same  rights  and  privileges  as  the  issuer  has  in 

48  regard  to  those  functions. 

49  (2)  Notice  to  an  authenticating  trustee,  transfer  agent,  reg- 

50  istrar  or  other  such  agent  is  notice  to  the  issuer  with  respect 

51  to  the  functions  performed  by  the  agent. 
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1  Chapter  9.     Secured  Transactions  ;  Sales  of  Accounts, 

2  Contract  Eights  and  Chattel  Paper 
3 

4  Article  1.     Short  Title,  Applicability  and  Definitions 
5 

6  19101.     This  chapter  shall  be  known  and  may  be  cited  as 

7  Uniform  Commercial  Code — Secured  Transactions. 

8  19102.     (1)   Except  as  otherwise  provided  in  Section  19103 

9  on  multiple  state  transactions  and  in  Section  19104  on  ex- 

10  eluded  transactions,  this  chapter  applies  so  far  as  concerns  any 

11  personal  property  and  fixtures  within  the  jurisdiction  of  this 

12  State. 

13  (a)   To  any  transaction  (regardless  of  its  form)  which  is  in- 

14  tended  to  create  a  security  interest  in  personal  property  in- 

15  eluding  goods,   documents,   instruments,   general   intangibles, 

16  chattel  paper,  accounts  or  contract  rights;  and  also 

17  (b)   To   any   sale   of   accounts,   contract   rights   or   chattel 

18  paper  T   ;  and  also 

19  (c)   To  any  transaction   (regardless  of  its  form)   which  is 

20  intended  to  create  a  security  interest  in  goods  which  are  or. 

21  later  become  "fixtures"  under  the  law  of  this  State,  but  as 

22  against  third  parties  having  or  acquiring  an  interest  in  or  a 

23  lien  on  the  real  property,  the  rights  and  duties  of  the  parties 

24  to  the  secured  transaction  are  govei'ned  by  the  law  of  this 

25  State  relating  to  real  property  and  fixtures. 

26  (2)   This  chapter  applies  to  security  interests  created  by  con- 

27  tract  including  pledge,  assignment,  chattel  mortgage,  chattel 

28  trust,  trust  deed,  inventory  lien,  equipment  trust,  conditional 

29  sale,  trust  receipt,  other  lien  or  title  retention  contract  and 

30  lease  or  consignment  intended  as  security.  This  chapter  does 

31  not  apply  to  statutory  liens  except  as  provided  in  Section 

32  19310. 

33  (3)   The  application  of  this  chapter  to  a  security  interest  in 

34  a  secured  obligation  is  not  affected  by  the  fact  that  the  obliga- 

35  tion  is  itself  secured  by  a  transaction  or  interest  to  which  this 

36  chapter  does  not  apply. 

37  (4)  Notwithstanding  anything  to  the  contrary  in  this  chap- 

38  ter,  no  nonpossessory  security  interest,  other  than  a  purchase 

39  money  security  interest,  may  be  given  or  taken  in  or  to  the 

40  inventory  of  a  retail  merchant  held  for  sale,  except  in  or  to 

41  inventory  consisting  of  motor  vehicles,  house  trailers,  trailers, 

42  semitrailers,  aircraft  e**  other  durable  goods  having  a  unit 

43  retail  value   of  at  least  one  thousand  dollars    ($1,000)  -  or 

44  motor  vehicles,  house  trailers,  trailers,  semitrailers,  farm  and 

45  construction  machinery  and  repair  parts  thereof,  or  aircraft. 

46  19103.     (1)   If  the  office  where  the  assignor  of  accounts  or 

47  contract  rights  keeps  his  records  concerning  them  is  in  this 

48  State,  the  validity  and  perfection  of  a  security  interest  therein 

49  and  the  possibility  and  effect  of  proper  filing  is  governed  by 

50  this  chapter;  otherwise  by  the  law  (including  the  conflict  of 

51  laws  rules)  of  the  jurisdiction  where  such  office  is  located. 
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1  (2)   If  the  chief  place  of  business  of  a  debtor  is  in  this  State, 

2  this  chapter  g'overns  the  validity  and  perfection  of  a  security 

3  interest  and  the  possibility  and  effect  of  proper  filing  with 

4  regard  to  general  intangibles  or  with  regard  to  goods  of  a  type 

5  which  are  normally  used  in  more  than  one  jurisdiction  (such 

6  as  automotive  equipment,  rolling  stock,  airplanes,  roadbuilding 

7  equipment,  commercial  harvesting  equipment,  construction  ma- 

8  chinery  and  the  like)  if  such  goods  are  classified  as  equipment 

9  or  classified  as  inventory  by  reason  of  their  being  leased  or 

10  held  for  lease  by  the  debtor  to  others.  Otherwise,  the  law  (in- 

11  eluding  the  conflict  of  laws  rules)   of  the  jurisdiction  where 

12  such  chief  place  of  business  is  located  shall  govern.  If  the  chief 

13  place  of  business  is  located  in  a  jurisdiction  which  does  not 

14  provide  for  perfection  of  the  security  interest  by  filing  or  re- 

15  cording  in  that  jurisdiction,  then  the  security  interest  may  be 

16  perfected  by  filing  in  this  State. 

17  (3)   If  personal  property  other  than  that  governed  by  sub- 

18  divisions  (1)  and  (2)  is  already  subject  to  a  security  interest 

19  when  it  is  brought  into  this  State,  the  validity  of  the  security 

20  interest  in  this  State  is  to  be  determined  by  the  law  (including 

21  the  conflict  of  laws  rules)  of  the  jurisdiction  where  the  prop- 

22  erty  was  when  the  security  interest  attached.  However,  if  the 

23  parties  to  the  transaction  understood  at  the  time  that  the  secu- 

24  I'ity  interest  attached  that  the  property  would  be  kept  in  this 

25  State  and  it  was  brought  into  this  State  within  30  days  after 

26  the  security  interest  attached  for  purposes  other  than  transpor- 

27  tation  through  this  State,  then  the  validity  of  the  security 

28  interest  in  this  State  is  to  be  determined  by  the  law  of  this 

29  State.  If  the  security  interest  was  already  perfected  under  the 

30  law  of  the  jurisdiction  where  the  property  was  when  the  secu- 

31  rity  interest  attached  and  before  being  brought  into  this  State, 

32  the  security  interest  continues  perfected  in  this  State  for  four 

33  months  and  also  thereafter  if  within  the  four-month  period  it 

34  is  perfected  in  this  State.  The  security  interest  may  also  be 
3c^  perfected  in  this  State  after  the  expiration  of  the  four-month 
30  period ;  in  such  case  perfection  dates  from  the  time  of  perfec- 
3y  tion  in  this  State.  If  the  security  interest  was  not  perfected 
3g  under  the  law  of  the  jurisdiction  where  the  property  was  when 
30  the  .security  interest  attached  and  before  being  brought  into 
^Q  this  State,  it  may  be  perfected  in  this  State;  in  such  case  per- 
^^  fection  dates  from  the  time  of  perfection  in  this  State. 

42  (4)  Notwithstanding  subdivisions  (2)  and  (3),  if  personal 

43  property  is  covered  by  a  certificate  of  title  or  ownership  issued 

44  under  a  statute  of  this  State  or  any  other  jurisdiction  which 

45  requires  indication  on  a  certificate  of  title  or  OAvnership  of  any 
4g  security  interest  in  the  property  as  a  condition  of  perfection, 
4-7  then  the  perfection  is  governed  by  the  law  of  the  jurisdiction 
4g  which  issued  the  certificate. 

49  19104.     This  chapter  does  not  apply. 

50  (a)  To  a  security  interest  subject  to  any  statute  of  the 
5j^  United  States  such  as  the  Ship  ^lortgage  Act,  1920,  to  the 
52  extent  that  such  statute  governs  the  rights  of  parties  to  and 
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1  third  parties  affected  by  transactions  in  particular  types  of 

2  property ;  or 

3  (b)   To  a  lien  given  by  statute  or  other  rule   of  law  for 

4  services  or  materials  except  as  provided  in  Section  19310  on 

5  priority  of  such  liens ;  or 

6  (c)   To  a  transfer  of  a  claim  for  wages,  salary  or  other  eom- 

7  pensation  of  an  employee  ;  or 

8  (d)   To  an  equipment  trust  covering  railway  rolling  stock; 

9  or 

10  (e)   To  a  sale  of  accounts,  contract  riglits  or  chattel  paper 

11  as  part  of  a  sale  of  the  business  out  of  which  they  arose,  or  an 

12  assignment  of  accounts,  contract  rights  or  chattel  paper  which 

13  is  for  the  purpose  of  collection  only,  or  a  transfer  of  a  contract 

14  right  to  an  assignee  who  is  also  to  do  the  performance  under 

15  the  contract ;  or 

16  (f )   To  any  loan  made  by  an  insurance  company  pursuant  to 

17  the  provisions  of  a  policy  or  contract  issued  by  it  and  upon  the 

18  sole  security  of  such  policy  or  contract ;  or 

19  (g)   To  a  right  represented  by  a  judgment ;  or 

20  (h)   To  any  right  of  setoff;  or  to  a  security  interest  of  a 

21  bank,  savings  and  loan  association,  credit  union  or  like  organ- 

22  ization  in  any  deposit,  savings,  passbook  or  like  account  main- 

23  tained  with  such  organization ;  or 

24  (i)   Except  te  %fee  extent  tlmt  p¥e^si««  is  made  fe?  fixtures 

25  itt  Section  40313,-  te  To  the  creation  or  transfer  of  an  inter- 

26  est  in  or  lien  on  real  estate,  including  a  lease  or  rents  there- 

27  under;  or 

28  (j)   To  a  transfer  in  whole  or  in  part  of  any  claim  arising 

29  out  of  tort. 

30  19105.     (1)   In  this  chapter  unless  the  context  otherwise 

31  requires : 

32  (a)   "Account  debtor"  means  the  person  who  is  obligated 

33  on  an  account,  chattel  paper,  contract  right  or  general  in- 

34  tangible ; 

35  (b)   "Chattel  paper"  means  a  writing  or  writings  which 

36  evidence  both  a  monetary  obligation  and  a  security  interest  in 

37  or  a  lease  of  specific  goods.  When  a  transaction  is  evidenced 

38  both  by  such  a  security  agreement  or  a  lease  and  by  an  in- 

39  strument  or  a  series  of  instruments,  the  group  of  writings 

40  taken  together  constitutes  chattel  paper ; 

41  (c)   "Collateral"  means  the  property  subject  to  a  security 

42  interest,   and  includes  accounts,  contract  rights  and  chattel 

43  paper  which  have  been  sold  ; 

44  (d)   "Debtor"  means  the  person  who  owes  payment  or  other 

45  performance   of  the   obligation   secured,   whether   or   not   he 

46  owns  or  has  rights  in  the  collateral,  and  includes  the  seller  of 

47  accounts,  contract  rights  or  chattel  paper.  Where  the  debtor 

48  and  the  owner  of  the  collateral  are  not  the  same  person,  the 

49  term  "debtor"  means  the  owner  of  the  collateral  in  any  pro- 

50  vision  of  the  chapter  dealing  with  the  collateral,  the  obligor  in 

51  any  provision  dealing  with  the  obligation,  and  may  include 

52  both  where  the  context  so  requires ; 
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1  (e)   " Document"  means  document  of  title  as  defined  in  the 

2  general  definitions  of  Chapter  1  (Section  11201)  ; 

3  (f)   "Goods"  includes  all  things  which  are  movable  at  the 

4  time  the  security  interest  attaches  or  which  are  fixtures  (other 

5  than  goods  incorporated  into  a  structure  in  the  manner  of 

6  lumber,  bricks,  tile,  cement,  glass,  metalwork  and  the  like  un- 

7  less  the  structure  remains  personal  property  under  applicable 

8  law),  but  does  not  include  money,  documents,   instruments, 

9  accounts,   chattel  paper,  general  intangibles,   contract  rights 

10  and  other  things  in  action.  "Goods"  also  include  the  unborn 

11  young  of  animals,  growing  crops  and  standing  timber  which 

12  is  to  be  cut  and  removed  by  ft  purchaBcr  thereof  under  a  con- 

13  veyance  or  contract  of  for  sale ; 

14  (g)   "Instrument"  means  a  negotiable  instrument  (defined 

15  in  Section  13104),  or  a  security  (defined  in  Section  18102)  or 

16  any  other  writing  which  evidences  a  right  to  the  payment  of 

17  money  and  is  not  itself  a  security  agreement  or  lease  and  is 

18  of  a  type  which  is  in  ordinary  course  of  business  transferred 

19  by  delivery  with  any  necessary  indorsement  or  assignment; 

20  (h)   "Security  agreement"  means  an  agreement  which  cre- 

21  ates  or  provides  for  a  security  interest ; 

22  (i)   "Secured  party"  means  a  lender,  seller  or  other  person 

23  in  whose  favor  there  is  a  security  interest,  including  a  person 

24  to  whom  accounts,  contract  rights  or  chattel  paper  have  been 

25  sold.   Wlien  the  holders  of  obligations  issued  under  an  in- 

26  denture  of  trust,  equipment  trust  agreement  or  the  like  are 

27  represented  by  a  trustee  or  other  person,  the  representative  is 

28  the  secured  party. 

29  (j)   "New  value"  includes  new  advances  or  loans  made,  or 

30  new  obligations  incurred,  or  the  release  of  a  valid  and  exist- 

31  ing  security  interest,  or  the  release  of  a  claim  to  proceeds;  but 

32  "new  value"  shall  not  be  construed  to  include  extension  or 

33  renewals  of  existing  obligations  of  the  debtor,  nor  obligations 

34  substituted  for  such  existing  obligations. 

35  (2)   Other  definitions  applying  to  this  chapter  and  the  sec- 

36  tions  in  which  they  appear  are : 

37  ' '  Account. ' '  Section  19106. 

38  * '  Consumer  goods. ' '  Section  19109  ( 1 ) . 

39  "Contract  right."  Section  19106. 

40  "Equipment."  Section  19109(2). 

41  "Farm  products."  Section  19109(3). 

42  ' '  General  intangibles. ' '  Section  19106. 

43  "Inventory."  Section  19109(4). 

44  '-^^i-A^  eroditor."   Scetion    19301(3). 

45  ' '  Proceeds. ' '  Section  19306  ( 1 ) . 

46  "Purchase  money  security  interest."  Section  19107. 

47  (3)   The  following  definitions  in  other  chapters  apply  to  this 

48  chapter : 

49  "Check."  Section  13104. 

50  ' '  Contract  for  sale. ' '  Section  12106. 

51  ' '  Holder  in  due  course. ' '  Section  13302. 

52  "Note."  Section  13104. 
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1  ''Sale."  Section  12106. 

2  (4)   In  addition  Chapter  1  contains  general  definitions  and 

3  principles    of    construction     and    interpretation     applicable 

4  throughout  this  chapter. 

5  19106.     "Account"  means  any  right  to  payment  for  goods 

6  sold  or  leased  or  for  services  rendered  which  is  not  evidenced 

7  by  an  instrument  or  chattel  paper.  "Contract  right"  means 

8  any  right  to  payment  under  a  contract  not  yet  earned  by  per- 

9  f ormance  and  not  evidenced  by  an  instrument  or  chattel  paper. 

10  "General  intangibles"  means  any  personal  property  (includ- 

11  ing  things  in  action)    other  than   goods,   accounts,   contract 

12  rights,  chattel  paper,  documents,  instruments  €b»d  tfee  ie^Ni'efi- 

13  tory  ei  a  retail  merchant,  and  instruments. 

14  19107.     A  security  interest  is  a  "purchase  money  security 

15  interest"  to  the  extent  that  it  is 

16  (a)   Taken  or  retained  by  the  seller  of  the   collateral  to 

17  secure  all  or  part  of  its  price ;  or 

18  (b)   Taken  by  a  person  who  by  making  advances  or  incur- 

19  ring  an  obligation  gives  value  to  enable  the  debtor  to  acquire 

20  rights  in  or  the  use  of  collateral  if  such  value  is  in  fact  so 

21  used. 

22  19108.     Where  a  secured  party  makes  an  advance,  incurs  an 

23  obligation,  releases  a  perfected  security  interest,  or  otherwise 

24  gives  new  value  which  is  to  be  secured  in  whole  or  in  part  by 

25  afteracquired  property  his  security  interest  in  the   afterac- 

26  quired  collateral  shall  be  deemed  to  be  taken  for  new  value  and 

27  not  as  security  for  an  antecedent  debt  if  the  debtor  acquires  his 

28  rights  in  such  collateral  either  in  the  ordinary  course  of  his 

29  business  or  under  a  contract  of  purchase  made  pursuant  to 

30  the  security  agreement  within  a  reasonable  time  after  new 

31  value  is  given. 

32  19109.     Goods  are  (1)  "consumer  goods"  if  they  are  used 

33  or  bought  for  use  primarily  for  personal,  family  or  household 

34  purposes ; 

35  (2)   "Equipment"  if  they  are  used  or  bought  for  use  pri- 
86  marily  in  business  (including  farming  or  a  profession)  or  by 

37  a  debtor  who  is  a  nonprofit  organization  or  a  governmental 

38  subdivision  or  agency  or  if  the  goods  are  not  included  in  the 

39  definitions  of  inventory,  farm  products  or  consumer  goods; 

40  (3)   "Farm  products"  if  they  are   crops  or  livestock  or 

41  supplies  used  or  produced  in  farming  operations  or  if  they  are 

42  products  of  crops  or  livestock  in  their  unmanufactured  states 

43  (such  as  ginned  cotton,  wool  clip,  maple  sirup,  honey,  milk  and 

44  eggs),  and  if  they  are  in  the  possession  of  a  debtor  engaged  in 

45  raising,   fattening,   grazing   or  other  farming  operations.    If 

46  goods  are  farm  products  they  are  neither  equipment  nor  in- 

47  ventory ; 

48  (4)  "Inventory"  if  they  are  held  by  a  person  who  holds 

49  them  for  sale  or  lease  or  to  be  furnished  under  contracts  of 

50  service  or  if  he  has  leased  or  so  furnished  them,  or  if  they  are 

51  raw  materials,  work  in  process  or  materials  used  or  consumed 
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1  in  a  business.  Inventory  of  a  person  is  not  to  be  classified  as 

2  his  equipment. 

3  19110.     SuffiGionoy  el  DcfiCM-iption.  For  the  purposes  of  this 

4  chapter  any  description  of  personal  property  or  real  estate  is 

5  sufficient  whether  or  not  it  is  specific  if  it  reasonably'  identifies 

6  what  is  described.  Personal  propert}'-  may  be  referred  to  by 

7  general  kind  or  class  if  the  property  can  be  reasonably  ideuti- 

8  fied  as  falling  within  such  kind  or  class  or  if  it  can  be  so 

9  identified  when  it  is  accjuired  by  the  debtor.  The  use  of  the 

10  word  "proceeds"  is  sufficient  without  further  description  to 

11  cover  proceeds  of  any  character. 

12  19111.     The  creation  of  a  purchase  money  security  interest 

13  under  this  chapter  is  not  a  transfer  subject  to  Section  S-l-tO.l. 

14  19112.     Unless    otherwise    agreed,    when    a    secured    party 

15  knows  that  collateral  is  owned  by  a  person  who  is  not  the 

16  debtor,  the  OAvner  of  the  collateral  is  entitled  to  receive  from 

17  the   secured   party  any   surplus   under   Section   19502(2)    or 

18  under  Section  19504(1),  and  is  not  liable  for  the  debt  or  for 

19  any  deficiency  after  resale,  and  he  has  the  same  right  as  the 

20  debtor  t 

21  (a)   To  receive  statements  under  Section  19208 ; 

22  (b)   To  receive  notice  of  and  to  object  to  a  secured  party's 

23  proposal  to  retain  the  collateral  in  satisfaction  of  the  indebted- 

24  ness  under  Section  19505  ; 

25  (c)   To  redeem  the  collateral  under  Section  19506  ; 

26  (d)   To   obtain    injunctive    or   other    relief   under    Section 

27  19507(1);  and 

28  (e)   To  recover  losses  caused  to  him  under  Section  19208(2). 

29  19113.     A  security  interest  ari.sing  solely  under  the  chapter 

30  on  sales  (Chapter  2)  is  subject  to  the  provisions  of  this  chap- 

31  ter  except  that  to  the  extent  that  and  so  long  as  the  debtor 

32  does  not  have  or  does  not  lawfully  obtain  possession  of  the 

33  goods 

34  (a)  No  security  agreement  is  necessary  to  make  the  security 

35  interest  enforceable ;  and 

36  (b)   No  filing  is  required  to  perfect  the  security  interest; 

37  and 

38  (c)   The  rights  of  the  secured  part}-  on  default  by  the  debtor 

39  are  governed  by  the  chapter  on  sales  (Chapter  2). 

40 

41  Article  2.    Validity  of  Security  Agreement  and 

42  Rights  of  Parties  Thereto 

43 

44  19201.     Except   as   otherwise  provided  by   this  division   a 

45  security  agreement  is  effective  according  to  its  terras  between 

46  the  parties,  against  purchasers  of  the  collateral  and  against 

47  creditors.    Nothing   in   this   chapter   validates   any   charge   or 

48  practice   illegal   under  any  statute  or   rogidation   thereunder 

49  governing  usury,  small  loans,  retail  installment  sales,  or  the 

50  like,  or  extends  the  application  of  any  such  statute  or  regula- 

51  tion  to  any  transaction  not  otherwise  subject  thereto. 
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1  19202.     Each  provision  of  this  chapter  with  regard  to  rights, 

2  obligations  and  remedies  applies  whether  title  to  collateral  is 

3  in  the  secured  party  or  in  the  debtor. 

4  19203.     (1)   Subject  to  the  provisions  of  Section  14208  on 

5  the  security  interest  of  a  collecting  bank  and  Section  19113 

6  on  a  securitj^  interest  arising  under  the  chapter  on  sales,  a 

7  security  interest  is  not  enforceable  against  the  debtor  or  third 

8  parties  unless 

9  (a)   The  collateral  is  in  the  possession  of  the  secured  party; 

10  or 

11  (b)   The  debtor  has  signed  a  security  agreement  which  con- 

12  tains  a  description  of  the  collateral  and  in  addition,  when  the 

13  security  interest  covers  crops  or  oil,  gas  or  minerals  to  be  ex- 

14  tracted  or  timber  to  be  cut,  a  description  of  the  land  concerned. 

15  A  written  assignment  or  the  transfer  of  possession  of  prop- 

16  erty,  if  made  or  given  as  security,  is  sufficient  to  constitute 

17  a  security  agreement. 

18  (2)   A  transaction,  although  subject  to  this  chapter,  is  also 

19  subject  to  the  Retail  Installment  Sales  Act,  Title  2  (commenc- 

20  ing  at  Section  1801)  of  Part  4,  Division  3  of  the  Civil  Code;. 

21  Sections  2981  and  2982  of  the  Civil  Code ;  the  Industrial  Loan 

22  Law,  Division  7  (commencing  at  Section  18000)  of  the  Finan- 

23  cial  Code;  the  Pawnbroker  Law,  Division  8   (commencing  at 

24  Section  21000)  of  the  Financial  Code;  the  Personal  Property 

25  Brokers  Law,  Division  9   (commencing  at  Section  22000)   of 

26  the  Financial   Code;  and  the  Small  Loan  Act,  Division  10 

27  (commencing  at  Section  24000)  of  the  Financial  Code,  and  in 

28  the  case  of  conflict  between  the  provisions  of  this  chapter  and 

29  any  such  statute,  the  provisions  of  such  statute  control.  Failure 

30  to  comply  with  any  applicable  statute  has  only  the  effect  which 

31  is  specified  therein. 

32  19204.     (1)   A  security  interest  cannot  attach  until  there 

33  is  agreement  (subdivision  (3)  of  Section  11201)  that  it  attach 

34  and  value  is  given  and  the  debtor  has  rights  in  the  collateral. 

35  It  attaches  as  soon  as  all  of  the  events  in  the  preceding  sen- 

36  tence  have  taken  place  unless  explicit  agreement  postpones 

37  the  time  of  attaching. 

38  (2)   For  the  purposes  of  this  section  the  debtor  has  no  rights 

39  (a)   In  crops  until  they  are  planted  or  otherwise  become 

40  growing  crops,  in  the  young  of  livestock  until  they  are  con- 

41  ceived ; 

42  (b)   In  fish  until  caught,  in  oil,  gas  or  minerals  until  they 

43  are  extracted ; 

44  (c)   In*  a  contract  right  until  the  contract  has  been  made; 

45  (d)   In  an  account  until  it  comes  into  existence. 

46  (3)   Except  as  provided  in  subdivision  (4)  a  security  agree- 

47  ment  may  provide  that  collateral,   whenever  acquired,  shall 

48  secure  all  obligations  covered  by  the  security  agreement. 

49  (4)   No  securit}'-  interest  attaches  under  an  afteracquired 

50  property  clause  to  consumer  goods  other  than  accessions  (Sec- 

51  tion  19314)  or  replacements  when  given  as  additional  security 
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1  unless  the  debtor  acquires  rights  in  them  within  10  days  after 

2  the  secured  party  gives  value. 

3  (5)   Obligations  covered  by  a  security  agreement  may  in- 

4  elude  future  advances  or  other  value  wliether  or  not  the  ad- 

5  vances  or  value  are  given  pursuant  to  commitment. 

6  19205.     A   security   interest  is  not   invalid   or   fraudulent 

7  against  creditors  by  reason  of  liberty  in  the  debtor  to  use, 

8  commingle  or  dispose   of  all  or  part  of  the   collateral    (in- 

9  eluding  returned  or  repossessed  goods)   or  to  collect  or  com- 

10  promise  accounts,  contract  rights  or  chattel  paper,  or  to  accept 

11  the  return  of  goods  or  make  repossessions,  or  to  use,  commingle 

12  or  dispose  of  proceeds,   or  by  reason  of  the  failure  of  the 

13  secured  party  to  require  the  debtor  to  account  for  proceeds  or 

14  replace  collateral.  This  section  does  not  relax  the  requirements 

15  of  possession  where  perfection  of  a  security  interest  depends 

16  upon  possession  of  the  collateral  by  the  secured  party  or  by 

17  a  bailee. 

18  19206.     (1)   Subject  to  any  statute  which  establishes  a  dif- 

19  ferent  rule  for  buyers  or  lessees  of  consumer  goods,  an  agree- 

20  ment  by  a  buyer  or  lessee  that  he  will  not  assert  against  an 

21  assignee  any  claim  or  defense  which  he  may  have  against  the 

22  seller  or  lessor  is  enforceable  by  an  assignee  who  takes  his 

23  assignment  for  value,  in  good  faith  and  without  notice  of  a 

24  claim  or  defense,  except  as  to  defenses  of  a  type  which  may  be 

25  asserted  against  a  holder  in  due  course  of  a  negotiable  instru- 

26  ment  under  the  chapter  on  commercial  paper  (Chapter  3).  A 

27  buyer  who  as  part  of  one  transaction  signs  both  a  negotiable 

28  instrument  and  a  security  agreement  makes  such  an  agreement. 

29  (2)  When  a  seller  retains  a  purchase  money  security  in- 

30  terest  in  goods  the  chapter  on  sales  (Chapter  2)  governs  the 

31  sale   and   any   disclaimer,   limitation   or   modification   of   the 

32  seller's  warranties. 

33  19207.     (1)  A  secured  party  must  use  reasonable  care  in 

34  the  custody  and  preservation  of  collateral  in  his  possession. 

35  In  the   case   of   an   instrument   or   chattel   paper   reasonable 

36  care  includes  taking  necessary  steps  to  preserve  rights  against 

37  prior  parties  unless  otherwise  agreed. 

38  (2)   Unless  otherwise  agreed,  wh^n  collateral  is  in  the  se- 

39  cured  party's  possession 

40  (a)   Reasonable  expenses  (including  the  cost  of  any  insur- 

41  aiice  and  payment  of  taxes  or  other  charges)  incurred  in  the 

42  custody,  preservation,  use  or  operation  of  the  collateral  are 

43  chargeable  to  the  debtor  and  are  secured  by  the  collateral ; 

44  (b)   The  risk  of  accidental  loss  or  damage  is  on  the  debtor 

45  to  the  extent  of  any  deficiency  in  anj^  effective  insurance  cov- 

46  erage ; 

47  (c)   The  secured  party  may  hold  as  additional  security  any 

48  increase  or  profits  (except  money)  received  fi-om  the  collateral, 

49  but  money  so  received,  unless  remitted  to  the  debtor,  shall  be 

50  applied  in  reduction  of  the  secured  obligation ; 

51  (d)   The  secured  party  nuist  keep  the  collateral  identifiable 

52  but  fungible  coUaleral  may  be  commingled; 
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1  (e)   The  secured  party  may  repledge  the  collateral  upon 

2  terms  which  do  not  impair  the  debtor's  right  to  redeem  it. 

3  (3)   A  secured  party  is  liable  for  any  loss  caused  by  his  fail- 

4  ure  to  meet  any  obligation  imposed  by  the  preceding  sub- 

5  divisions  but  does  not  lose  his  security  interest. 

6  (4)   A  secured  party  may  use  or  operate  the  collateral  for 

7  the  purpose  of  preserving  the  collateral  or  its  value  or  pur- 

8  suant  to  the  order  of  a  court  of  appropriate  jurisdiction  or, 

9  except  in  the  case  of  consumer  goods,  in  the  manner  and  to 

10  the  extent  provided  in  the  security  agreement. 

11  19208.     (1)   A  debtor  may  sign  a  statement  indicating  what 

12  he  believes  to  be  the  aggregate  amount  of  unpaid  indebtedness 

13  as  of  a  specified  date  and  may  send  it  to  the  secured  party  with 

14  a  request  that  the  statement  be  approved  or  corrected  and  re- 

15  turned  to  the  debtor.  When  the  security  agreement  or  any 

16  other  record  kept  by  the  secured  party  identifies  the  collateral 

17  a  debtor  may  similarly  request  the  secured  party  to  approve 

18  or  correct  a  list  of  the  collateral. 

19  (2)   The  secured  party  must  comply  with  such  a  request 

20  within  two  weeks  after  receipt  by  sending  a  written  correction 

21  or  approval.  If  the  secured  party  claims  a  security  interest  in 

22  all  of  a  particular  type  of  collateral  owned  by  the  debtor  he 

23  may  indicate  that  fact  in  his  reply  and  need  not  approve  or 

24  correct  an  itemized  list  of  such  collateral.  If  the  secured  party 

25  without  reasonable  excuse  fails  to  comply  he  is  liable  for  any 

26  loss  caused  to  the  debtor  thereby;  and  if  the  debtor  has  prop- 

27  erly  included  in  his  request  a  good  faith  statement  of  the  obli- 

28  gation  or  a  list  of  the  collateral  or  both  the  secured  party  may 

29  claim  a  security  interest  only  as  shown  in  the  statement  against 

30  persons  misled  by  his  failure  to  comply.  If  he  no  longer  has 

31  an  interest  in  the  obligation  or  collateral  at  the  time  the  re- 

32  quest  is  received  he  must  disclose  the  name  and  address  of 

33  any  successor  in  interest  known  to  him  and  he  is  liable  for  any 

34  loss  caused  to  the  debtor  as  a  result  of  failure  to  disclose.  A 

35  successor  in  interest  is  not  subject  to  this  section  until  a  request 

36  is  received  by  him. 

37  (3)  A  debtor  is  entitled  to  such  a  statement  once  every  six 

38  months  without  charge.  The  secured  party  may  require  pay- 

39  ment  of  a  charge  not  exceeding  ten  dollars    ($10)   for  each 

40  additional  statement  furnished. 

41  (4)    If  the  secured  party  is  an  organization  maintaining 

42  branches  or  branch  offices  the  requests  herein  provided  for 

43  shall  be  sent  to  the  branch  or  branch  office   at  which   the 

44  security  transaction  was  entered  into  or  at  which  the  debtor 

45  is  to  make  payment  of  his  obligation,  and  the  secured  party's 

46  statement,  unless  otherwise  specified,  shall  be  deemed  to  apply 

47  only  to  indebtedness  entered  into  at  or  payable  to  such  branch 

48  or  branch  office  and  to  any  collateral  taken  by  such  branch  or 

49  branch  office. 
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1  Article  3.     Rip:hts  of  Third  Parties;  Perfected  and 

2  Unperfeeted  Securitj'  Interests;  Rales  of  Priority 
3 

4  19301.     (1)   Except  as  otherwise   provided   in   subdivision 

5  (2),  an  unperfeeted  security  interest  is  subordinate  to  the 

6  rights  of 

7  (a)   Persons  entitled  to  priority  under  Section  19312; 

8  (b)  A  creditor  who,  without  knowledge  of  the  security  in- 

9  terest,  extends  credit  to  the  debtor  after  the  security  interest 

10  attaches  and  before  it  is  perfected,  unless  it  is  perfected  before 

11  or  within  10  days  after  it  attaches; 

12  (c)   In  the  case  of  goods,  instruments,  documents,  and  chattel 

13  paper,  a  person  who  is  not  a  secured  party  and  who  is  a  trans- 

14  feree  in  bulk  or  other  buyer  not  in  ordinary  course  of  business 

15  to  the  extent  that  he  gives  value  and  receives  delivery  of  the 

16  collateral  without  knowledge  of  the  security  interest  and  be- 

17  fore  it  is  perfected ; 

18  (d)   In  the  case  of  accounts,  contract  rights,  and  general 

19  intangibles,  a  person  who  is  not  a  secured  party  and  who  is  a 

20  transferee  to  the  extent  that  he  gives  value  without  knowledge 

21  of  the  security  interest  and  before  it  is  perfected. 

22  (2)   If  the  secured  part}'-  files  with  respect  to  a  purchase 

23  money  security  interest  before  or  within  10  days  after  the 

24  collateral  comes  into  possession  of  the  debtor,  he  takes  priority 

25  over  the  rights  of  a  transferee  in  bulk  or  other  buyer  not  in 

26  the  ordinary  course  of  business  which  arise  between  the  time 

27  the  security  interest  attaches  and  the  time  of  filing. 

28  19302.     (1)  A  financing  statement  must  be  filed  to  perfect 

29  all  security  interests  except  the  following: 

30  (a)   A  security  interest  in  collateral  in  possession  of  the 

31  secured  party  under  Section  19305; 

32  (b)   A  security  interest  temporarily  perfected  in  instruments 

33  or  documents  without  delivery  under  Section  19304  or  in  pro- 

34  ceeds  for  a  10-day  period  under  Section  19306; 

35  (c)  A  purchase  money  security  interest  in  farm  equipment 

36  having  a  purchase  price  not  in  excess  of  two  thousand  five 

37  liuiidred  dollars  ($2,500)  ;  but  compliance  with  subdivision  (4) 

38  is  required  for  a  motor  vehicle  required  to  be  registered ; 

39  (d)  A  purchase  money  security  interest  in  consumer  goods; 

40  but  compliance  with  subdivision  (4)  is  required  for  a  motor 

41  vehicle  required  to  be  registered; 

42  (e)  A  security  interest   in   general   intangibles;   provided, 

43  however,  that  as  between  bona  fide  assignees  for  value  without 

44  notice  of  the  same  general  intangible  consisting  of  anj-  right 

45  to   payment,  the  assignee  first  giving  notice  thereof  to  the 

46  account  debtor  in  writing  shall  have  priority,  but  the  assign- 

47  ment  of  such  general  intangible  shall  not  be  of  itself  notice 

48  to  the  obligor  account  debtor  so  as  to  invalidate  any  payments 

49  made  by  him  to  the  transferor; 

50  (f)  A  security  interest  of  a  collecting  bank  (Section  14208) 

51  or  arising  under  the  chapter  on  sales  (see  Section  19113)  or 

52  covered  in  subdivision  (3)  of  this  section. 
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1  (g)  An  assignment  of  any  claim  against  the  United  States 

2  made  pursuant  to  and  in  conformity  with  31  TJ.S.C.  Section 

3  203  or  41  U.S.C.  Section  15  (the  Assignment  of  Claims  stat- 

4  utes)  7  or  any  statutes  amendatory  thereof  or  in  substitution 

5  therefor. 

6  (2)   If  a  secured  party  assigns  a  perfected  security  interest, 

7  no  filing  under  this  chapter  is  required  in  order  to  continue 

8  the  perfected  status  of  the  security  interest  against  creditors 

9  of  and  transferees  from  the  original  debtor. 

10  (3)   The  filing  provisions  of  this  chapter  do  not  apply  to  a 

11  security  interest 

12  (a)   In  property  subject  to  a  statute  of  the  United  States 

13  which  provides  for  a  national  registration  or  filing  of  all  se- 

14  curity  interests  in  such  property;  or 

15  (b)   In  a  vehicle  required  to  be  registered  under  the  Vehicle 

16  Code,  unless  such  vehicle  is  inventory. 

17  (4)   A  security  interest  in  property  subject  to  a  statute  of 

18  the  United  States  which  provides  for  national  registration  or 

19  filing  of  all  security  interests  in  such  property  may  be  per- 

20  fected  only  by  filing  or  registration  under  such  statute.  A 

21  security  interest  in  a  vehicle  required  to  be  registered  under" 

22  the  Vehicle  Code  which  is  not  inventory  may  be  perfected  only 

23  as  provided  in  the  Vehicle  Code. 

24  19303.     (1)  A  security  interest  is  perfected  when  it  has 

25  attached  and  when  all  of  the  applicable  steps  required  for 

26  perfection  have  been  taken.  Such  steps  are  specified  in  Sections 

27  19302,  19304,  19305  and  19306.  If  such  steps  are  taken  before 

28  the  security  interest  attaches,  it  is  perfected  at  the  time  when 

29  it  attaches. 

30  (2)   If  a  security  interest  is  originally  perfected  in  any  way 

31  permitted  under  tlais  chapter  and  is  subsequently  perfected  in 

32  some  other  way  under  this  chapter,  without  an  intermediate 

33  period  when  it  was  unperfected,  the  security  interest  shall  be 

34  deemed  to  be  perfected  continuously  for  the  purposes  of  this 

35  chapter. 

36  (3)  A  security  interest  in  crops  growing  or  to  le  grown, 

37  which  is  perfected  ly  filing  with  the  county  recorder  (Section 

38  19401  (l)(c)),  ceases  to  he  a  perfected  security  interest  as  to 

39  crops  which  have  leen  severed  and  removed  from  the  premises 

40  of  the  grower;  lut  if  the  financing  statement  covers  proceeds, 

41  the  security  interest  remains  perfected  in  any  proceeds  re- 

42  suiting  from  a  sale  or  other  disposition  of  the  crops. 

43  (4)  If  a  security  interest  in  goods  is  perfected  in  accordance 

44  with  this  chapter,  such  security  interest  does  not  become  un- 

45  perfected  by  reason  of  a  subsequent  change  in  the  use  to  which 

46  the  goods  are  put.  For  the  purpose  of  this  chapter,  if  goods 

47  of  a  hind  ordinarily  bought  for  use  primarily  for  personal, 

48  family  or  household  purposes  are  sold  at  retail  subject  to  a 

49  purchase  money  security  interest,  and  the  security  agreement 

50  recites  that  they  are  sold  for  personal,  family  or  household 

51  use,  it  shall  be  conclusively  presumed  that  they  are  consumer 
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1  goods  so  lono  as  the  purchase  money  seciirity  interest  exists. 

2  19304.     (1)  A  security  interest  in  chattel  paper  or  nego- 

3  tiable  documents  may  be  perfected  by  filing.  A  security  inter- 

4  est  in  instruments  (other  than  instruments  which  constitute 

5  part  of  chattel  paper)   can  be  perfected  only  by  the  secured 

6  party's  taking  possession,  except  as  provided  in  subdivisions 

7  (4)  and  (5). 

8  (2)   During  the  ]X'riod  that  goods  are  in  the  possession  of  the 

9  issuer  of  a  negotiable  document  therefor,  a  security  interest  in 

10  the  goods  is  perfected  by  perfecting  a  security  interest  in  the 

11  document,  and  any  security  interest  in  the  goods  otherwise 

12  perfected  during  such  period  is  subject  thereto. 

13  (3)   A  security  interest  in  goods  in  the  possession  of  a  bailee 

14  other  than  one  who  has  issued  a  negotiable  document  therefor 

15  is  perfected  by  issuance  of  a  document  in  the  name  of  the 

16  secured  party  or  by  the  bailee's  receipt  of  notification  of  the 

17  secured  party's  interest  or  by  filing  as  to  the  goods. 

18  (4)  A  security  interest  in  instruments  or  negotiable  docu- 

19  ments  is  perfected  without  filing  or  the  taking  of  possession  for 

20  a  period  of  21  days  from  the  time  it  attaches  to  the  extent  that 

21  it  arises  for  new  value  given  under  a  written  security  agree- 

22  ment. 

23  (5)  A  security  interest  remains  perfected  for  a  period  of  21 

24  days  without  filing  where  a  secured  party  having  a  perfected 

25  security  interest  in  an  instrument,  a  negotiable  document  or 

26  goods  in  possession  of  a  bailee  other  than  one  who  has  issued  a 

27  negotiable  document  therefor 

28  (a)   Makes  available  to  the  debtor  the  goods  or  documents 

29  representing  the  goods  for  the  purpose  of  ultimate  sale  or 

30  exchange  or  for  the  purpose  of  loading,  unloading,  storing, 

31  shipping,  transshipping,  manufacturing,  processing  or  other- 

32  wise  dealing  with  them  in  a  manner  preliminary  to  their  sale 

33  or  exchange ;  or 

34  (b)   Delivers  the  instrument  to  the  debtor  for  the  purpose  of 

35  ultimate  sale  or  exchange  or  of  presentation,  collection,  re- 

36  newal  or  registration  of  transfer. 

37  (6)   After  the  21-day  period  in  subdi%nsions   (4)   and   (5) 

38  perfection  depends  upon  compliance  with  applicable  provisions 

39  of  this  chapter. 

40  19305.     A  security  interest  in  letters  of  credit  and  advices 

41  of  credit   (subdivision    (2)  (a)    of  Section  15116),  goods,  in- 

42  struments,  negotiable  documents  or  chattel  paper  may  be  per- 

43  f  ected  by  the  secured  party 's  taking  possession  of  the  collateral. 

44  If  such  collateral  other  than  goods  covered  by  a  negotiable 

45  document  is  held  by  a  bailee,  the  secured  party  is  deemed  to 

46  have  possession  from  the  time  the  bailee  receives  notification 

47  of  the  secured  party 's  interest.  A  security  interest  is  perfected 

48  by  possession  from  the  time  possession  is  taken  without  rela- 
40  tion  back  and  continues  onl}'  so  long  as  possession  is  retained, 
50  unless  otherwise  specified  in  this  chapter.  The  security  interest 
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1  may  be  otherwise  perfected  as  provided  in  this  chapter  before 

2  or  after  the  period  of  possession  by  the  secured  party. 

3  19306.     (1)   "Proceeds"     includes    whatever    is    received 

4  when  collateral  or  proceeds  is  sold,  exchanged,  collected  or 

5  otherwise  disposed  of.  The  term  also  includes  the  account  aris- 

6  ing  when  the  right  to  payment  is  earned  under  a  contract  right. 

7  Money,  checks  and  the  like  are  "cash  proceeds."  All  other 

8  proceeds  are  "noncash  proceeds." 

9  (2)   Except  where  this  chapter  otherwise  provides,  a  security 

10  interest  continues  in  collateral  notwithstanding  sale,  exchange 

11  or  other  disposition  thereof  by  the  debtor  unless  his  action  was 

12  authorized  by  the  secured  party  in  the  security  agreement  or 

13  otherwise,  and  also  continues  in  any  identifiable  proceeds  in- 

14  eluding  collections  received  by  the  debtor. 

15  (3)   The  security  interest  in  proceeds  is  a  continuously  per- 

16  fected  security  interest  if  the  interest  in  the  original  collateral 

17  was  perfected  but  it  ceases  to  be  a  perfected  security  interest 

18  and  becomes  unperfected  10  days  after  receipt  of  the  proceeds 

19  by  the  debtor  unless 

20  (a)   A  filed  financing  statement  covering  the  original  col- 

21  lateral  also  covers  proceeds ;  or 

22  (b)   The  security  interest  in  the  proceeds  is  perfected  before 

23  the  expiration  of  the  10-day  period. 

24  (4)   In  the  event  of  insolvency  proceedings  instituted  by  or 

25  against  a  debtor,  a  secured  party  with  a  perfected  security 

26  interest  in  proceeds  has  a  perfected  security  interest 

27  (a)   In  identifiable  noncash  proceeds  and  in  a  separate  bank 

28  account  containing  only  proceeds ; 

29  (b)   In  identifiable   cash  proceeds  in   the   form  of  money 

30  which  is  not  commingled  with  other  money  or  deposited  in  a 

31  bank  account  prior  to  the  insolvency  proceedings; 

32  (c)   In  identifiable  cash  proceeds  in  the  form  of  checks  and 

33  the  like  which  are  not  deposited  in  a  bank  account  prior  to  the 

34  insolvency  proceedings ;  and 

35  (d)   In  all  cash  and  bank  accounts  of  the  debtor  in  which 

36  proceeds  have  been  commingled  with  other  funds,  but  the  per- 

37  fected  security  interest  under  this  paragraph   (d)   is 

38  (i)   Subject  to  any  right  of  setoff ;  and 

39  (ii)  Limited  to  an  amount  not  greater  than  the  amount  of 

40  any  cash  proceeds  received  by  the  debtor  within  10  days  before 

41  the  institution  of  the  insolvency  proceedings  and  commingled 

42  or  deposited  in  a  bank  account  prior  to  the  insolvency  proceed- 

43  ings  less  the  amount  of  cash  proceeds  received  by  the  debtor 

44  and  paid  over  to  the  secured  party  during  the  10-day  period. 

45  (5)   If  a  sale  of  goods  results  in  an  account  or  chattel  paper 

46  which  is  transferred  by  the  seller  to  a  secured  party,  and  if 

47  the  goods  are  returned  to  or  are  repossessed  by  the  seller  or  the 

48  secured  party,  the  following  rules  determine  priorities: 

49  (a)   If  the  goods  were  collateral  at  the  time  of  sale  for  an 

50  indebtedness  of  the  seller  which  is  still  unpaid,  the  original 

51  security  interest  attaches  again  to  the  goods  and  continues  as  a 
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1  perfected  security  interest  if  it  was  perfected  at  the  time  when 

2  the  goods  were  sold.  If  the  security  interest  was  originally  per- 

3  feeted  by  a  filing  which  is  still  effective,  nothing  further  is 

4  required  to  continue  the  perfected  status;  in  any  other  case, 

5  the  secured  party  must  take  possession  of  the  returned  or 

6  repossessed  goods  or  must  file. 

7  (b)   An  unpaid  transferee  of  the  chattel  paper  has  a  secu- 

8  rity  interest  in  the  goods  against  the  transferor.  Such  security 

9  interest  is  prior  to  a  security  interest  asserted  under  para- 

10  graph  (a)  to  the  extent  that  the  transferee  of  the  chattel  paper 

11  was  entitled  to  priority  under  Section  19308. 

12  (c)   An  unpaid  transferee  of  the  account  has  a  security 

13  interest  in  the  goods  against  the  transferor.  Such  security  in- 

14  terest  is  subordinate  to  a  security  interest  asserted  under  para- 

15  graph  (a). 

16  (d)   A  security  interest  of  an  unpaid  transferee  asserted 

17  under  paragraph   (b)   or   (c)   must  be  perfected  for  protec- 

18  tion  against  creditors  of  the  transferor  and  purchasers  of  the 

19  returned  or  repossessed  goods. 

20  19307.     A  buyer  in  ordinary  course  of  business  (subdivision 

21  (9)  of  Section  11201)  other  than  a  person  buying  farm  prod- 

22  ucts  from  a  person  engaged  in  farming  operations  takes  free  of 

23  a  security  interest  created  by  his  seller  even  though  the  secu- 

24  rity  interest  is  perfected  and  even  though  the  buyer  knows  of 

25  its  existence. 

26  19308.     A  purchaser  of  chattel  paper  or  a  nonnegotiable 

27  instrument  who  gives  new  value  and  takes  possession  of  it  in 

28  the  ordinary  course  of  his  business  and  without  knowledge 

29  that  the  specific  paper  or  instrument  is  subject  to  a  security 

30  interest  has  priority  over  a  security  interest  which  is  perfected 

31  under  Section  19304  (permissive  filing  and  temporary  perfec- 

32  tion).  A  purchaser  of  chattel  paper  who  gives  new  value  and 

33  takes  possession  of  it  in  the  ordinary  course  of  his  business  has 

34  priority  over  a  security  interest  in  chattel   paper  which  is 

35  claimed  merely  as  proceeds  of  inventory  subject  to  a  security 

36  interest  (Section  19306),  even  though  he  knows  that  the  spe- 

37  cific  paper  is  subject  to  the  security  interest. 

38  19309.     Nothing  in  this  chapter  limits  the  rights  of  a  holder 

39  in  due  course  of  a  negotiable  instrument  (Section  13302)  or  a 

40  holder  to  whom  a  negotiable  document  of  title  has  been  duly 

41  negotiated  or  a  bona  fide  purchaser  of  a  security    (Section 

42  18301)  and  such  holders  or  purchasers  take  priority  over  an 

43  earlier  sei-urity  interest  even  though  perfected.  Filing  under 

44  this  chapter  does  not  constitute  notice  of  the  security  interest 

45  to  such  holders  or  purchasers. 

46  19310.     When  a  person  in  the  ordinary  course  of  his  business 

47  furnishes  services  or  materials  with  respect  to  goods  subject 

48  to  a  security  interest,  a  lien  upon  goods  in  the  possession  of 

49  such  person  given  by  statute  or  rule  of  law  for  such  materials 

50  or  services  takes  priority  over  a  perfected  security  interest  un- 

51  less  the  lien  is  statutory  and  the  statute  expressly  provides 

52  otherwise. 
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1  19311.     The  debtor's  rights  in  collateral  may  be  voluntarily 

2  or  involuntarily  transferred  (by  way  of  sale,  creation  of  a  secu- 

3  rity  interest,  attachment,  levy,  garnishment  or  other  judicial 

4  process)  notwithstanding  a  provision  in  the  security  agreement 

5  prohibiting  any  transfer  but  a  provision  in  the  security  agree- 

6  ment  making  the  transfer  constitute  a  default  is  valid. 

7  19312.     (1)  The    rules   of   priority   stated   in   the   follow- 

8  ing   sections   shall   govern   where   applicable :    Section   14208 

9  with  respect  to  the  security  interest  of  collecting  banks  in  items 

10  being  collected,  accompanying  documents  and  proceeds;  See- 

11  tion    19301    on    certain   priorities;    Section    19304   on    goods 

12  covered  by  documents;  Section  19306  on  proceeds  and  repos- 

13  sessions ;  Section  19307  on  buyers  of  goods ;  Section  19308  on 

14  possessory  against  nonpossessory  interests  in  chattel  paper  or 

15  nonnegotiable  instruments ;  Section  19309  on  security  interests 

16  in  negotiable  instruments,   documents  or  securities;   Section 

17  19310  on  priorities  between  perfected  security  interests  and 

18  liens  by  operation  of  law;  Section  19314  on  security  interests 

19  in  accessions  as  against  interest  in  goods ;  Section  19315  on 

20  conflicting  security  interests  where  goods  lose  their  identity  or 

21  become  part  of  a  product;  and  Section  19316  on  contractual 

22  subordination. 

23  (2)   The  secured  party  takes  priority  as  to  the  future  ad- 

24  vances  specified  below  from  the  time 'his  security  interest  was 

25  originally  perfected : 

26  (a)   If  a  maximum  amount  to  be  secured  is  stated  in  the 

27  filed  financing  statement  (or  in  a  security  agreement  where  a 

28  financing  statement  is  not  required  to  be  filed),  as  to  all  ad- 

29  vances  up  to  that  amount  outstanding  at  any  one  time  (with- 

30  out  regard  to  advances  already  repaid  or  discharged),  whether 

31  the  making  of  such  advances  is  optional  with  or  obligatory 

32  upon  the  secured  party ; 

33  (b)   If  a  maximum  amount  to  be  secured  is  not  so  stated,  as 

34  to  all  obligatory  advances,  and  as  to  all  optional  advances  made 

35  by  the  secured  party  without  knowledge  of  an  intervening 

36  right;  and 

37  (c)   In  all  cases,  as  to  advances  and  expenditures  made  by 

38  the  secured  party  for  the  protection,  maintenance,  preservation 

39  or  repair  of  the  collateral. 

40  Accrued  interest  has  the  same  priority  as  the  advance  or  ex- 

41  penditure  to  which  it  relates.  Eepayment  in  full  of  amounts 

42  owing  under  a  security  agreement  covering  future  advances 

43  does  not  extinguish  the  security  interest  of  the  secured  party. 

44  (3)   A  purchase  money  security  interest  in  inventory  collat- 

45  eral  has  priority  over  a  conflicting  security  interest  in  the  same 

46  collateral  if 

47  (a)   The  purchase  money  security  interest  is  perfected  at 

48  the  time  the  debtor  receives  possession  of  the  collateral;  and 

49  (b)   Any  secured  party  whose  security  interest  is  known  to 

50  the  holder  of  the  purchase  money  security  interest  or  who, 

51  prior  to  the  date  of  the  filing  made  by  the  holder  of  the  pur- 

52  chase  money  security  interest,  had  filed  a  financing  statement 
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1  covering  the  same  items  or  type  of  inventory,  has  received 

2  notification  of  the  purchase  money  security  interest  before  the 

3  debtor  receives  possession  of  the  collateral  covered  by  the  pur- 

4  chase  money  security  interest ;  and 

5  (c)   Such  notification  states  that  the  person  giving  the  no- 

6  tice  has  or  expects  to  acquire  a  purchase  money  security  in- 

7  terest  in  inventory  of  the  debtor,  describing  such  inventory  by 

8  item  or  type. 

9  (4)   A  purchase  money  securit}'-  interest  in  collateral  other 

10  than  inventory  has  priority  over  a  conflicting  security  interest 

11  in  the  same  collateral  if  the  purchase  money  security  interest  is 

12  perfected  at  the  time  the  debtor  receives  possession  of  the  col- 

13  lateral  or  within  10  days  thereafter. 

14  (5)   A  security  interest  wliich  secures  an  obligation  to  reim- 

15  burse  a  surety  or  otlier  person  secondarily  obligated  to  pay  or 

16  perform  is  subordinate  to  a  later  security  interest  given  to  a 

17  secured  party  who  makes  a  new  advance  or  gives  other  new 

18  value  to  enable  the  debtor  to  perform  the  obligation  for  which 

19  the  earlier  secured  party  is  liable  if  in  fact  such  advance  or 

20  neAV  value  is  so  used. 

21  (6)   In  all  cases  not  governed  by  other  rules  stated  in  this 

22  section  (including  cases  of  purchase  money  security  interests 

23  which  do  not  qualify  for  the  special  priorities  set  forth  in  sub- 

24  divisions  (3)  and  (4)  of  this  section),  priority  between  con- 

25  flicting  security  interests  in  the  same  collateral  shall  be  deter- 

26  mined  as  follows : 

27  (a)   In  the  order  of  filing  if  both  are  perfected  bj'  filing,  re- 

28  gardless  of  which  security  interest  attached  first  under  Section 

29  19204(1)  and  Avhether  it  attached  before  or  after  filing; 

30  (b)   In  the  order  of  perfection  unless  both  are  perfected  by 

31  filing,  regardless  of  which  security  interest  attached  first  under 

32  Section  19204(1)  and,  in  the  case  of  a  filed  security  interest, 

33  whether  it  attached  before  or  after  filing ;  and 

34  (c)   In  the  order  of  attachment  under  Section  19204(1)  so 

35  long  as  neither  is  perfected. 

36  (7)   For  the  purpose  of  the  priority  rules  of  the  immedi- 

37  ately  preceding  subdivision,  a  continuously  perfected  security 

38  interest  shall  be  treated  at  all  times  as  if  perfected  by  filing 

39  if  it  was  originally  so  perfected  and  it  shall  be  treated  at  all 

40  times  as  if  perfected  otherwise  than  by  filing  if  it  was  orig- 

41  inally  perfected  otherwise  than  by  filing. 

42  19314.     (1)   A   security   interest   in   goods   which   attaches 

43  before  they  are  installed  in  or  aifi.xed  to  other  goods  takes 

44  priority  as  to  the  goods  in.stalled  or  affixed    (called  in  this 

45  section  ** accessions")   over  the  claims  of  all  persons  to  the 

46  whole  except  as  stated  in  subdivision  (3)  and  subject  to  See- 

47  tion  19315(1). 

48  (2)   A  security  interest  which  attaches  to  goods  after  they 

49  become   part   of  a  wiiole   is   valid   against   all   persons  subse- 

50  qnontly  accpiiring  interests  in  the  whole  except  as  stated  in 

51  subdivision    (3)    ])ut   is  invalid  against  any  person  with  an 

52  interest  in  the  wliole  at  the  time  the  security  interest  attaches 
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1  to  the  goods  who  has  not  in  writing  consented  to  the  security 

2  interest  or  disclaimed  an  interest  in  the  goods  as  part  of  the 

3  whole. 

4  (3)   The  security  interests  described  in  subdivisions  (1)  and 

5  (2)  do  not  take  priority  over 

6  (a)   A  subsequent  purchaser  for  value  of  any  interest  in 

7  the  whole ;  or 

8  (b)  A  creditor  with  a  lien  on  the  whole  subsequently  ob- 

9  tained  by  judicial  proceedings;  or 

10  (c)   A  creditor  with  a  prior  perfected  security  interest  in 

11  the  whole  to  the  extent  that  he  makes  subsequent  advances 

12  if  the  subsequent  purchase  is  made,  the  lien  by  judicial  pro- 

13  ceedings  obtained  or  the  subsequent  advance  under  the  prior 

14  perfected  security  interest  is  made  or  contracted  for  without 

15  knowledge  of  the  security  interest  and  before  it  is  perfected. 

16  A  purchaser  of  the  whole  at  a  foreclosure  sale  other  than  the 

17  holder  of  a  perfected  security  interest  purchasing  at  his  own 

18  foreclosure  sale  is  a  subsequent  purchaser  within  this  section. 

19  (4)   When  under  subdivisions  (1)  or  (2)  and  (3)  a  secured 

20  party  has  an  interest  in  accessions  which  has  priority  over  the 

21  claims  of  all  persons  who  have  interests  in  the  whole,  he  may 

22  on  default  subject  to  the  provisions  of  Article  5  remove  his 

23  collateral  from  the  whole  but  he  must  reimburse  any  encum- 

24  brancer  or  owner  of  the  whole  who  ^s  not  the  debtor  and  who 

25  has  not  otherwise  agreed  for  the  cost  of  repair  of  any  physical 

26  injury  but  not  for  any  diminution  in  value  of  the  whole  caused 

27  by  the  absence  of  the  goods  removed  or  by  any  necessity  for 

28  replacing  them.  A  person  entitled  to  reimbursement  may  refuse 

29  permission  to  remove  until  the  secured  party  gives  adequate 

30  security  for  the  performance  of  this  obligation. 

31  19315.     (1)   If  a  security  interest  in  goods  was  perfected 

32  and  subsequently  the  goods  or  a  part  thereof  have  become  part 

33  of  a  product  or  mass,  the  security  interest  continues  in  the 

34  product  or  mass  if 

35  (a)   The  goods  are  so  manufactured,  processed,  assembled  or 

36  commingled    that    their    identity   is   lost    in   the   product   or 

37  mass;  or 

38  (b)   A  financing  statement  covering  the  original  goods  also 

39  covers  the  product  into  which  the  goods  have  been  manufac- 

40  tured,  processed  or  assembled. 

41  In  a  case  to  which  paragraph  (b)  applies,  no  separate  security 

42  interest  in  that  part  of  the  original  goods  which  has  been 

43  manufactured,  processed  or  assembled  into  the  product  may 

44  be  claimed  under  Section  19314. 

45  (2)   When  under  subdivision   (1)   more  than  one  security 

46  interest  attaches  to  the  product  or  mass,  they  rank  equally 

47  according  to  the  ratio  that  the  cost  of  the  goods  to  which  each 

48  interest  originally  attached  bears  to  the  cost  of  the  total  prod- 

49  uct  or  mass. 

50  19316.     Nothing  in  this  chapter  prevents  subordination  by 

51  agreement  by  any  person  entitled  to  priority. 
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1  19317.     The  mere  existence  of  a  security  interest  or  author- 

2  ity  given  to  the  debtor  to  dispose  of  or  use  collateral  does  not 

3  impose  contract  or  tort  liability  upon  the  secured  party  for 

4  the  debtor's  acts  or  omissions. 

5  19318.     (1)  Unless  an  account  debtor  has  made  an  enforce- 

6  able  agreement  not  to  assert  defenses  or  claims  arising  out  of 

7  a  sale  as  provided  in  Section  19206  the  rights  of  an  assignee 

8  are  subject  to 

9  (a)   All  the  terms  of  the  contract  between  the  account  debtor 

10  and  assignor  and  any  defense  or  claim  arising  therefrom;  and 

11  (b)   Any  other  defense  or  claim  of  the  account  debtor  against 

12  the  assignor  which  accrues  before  the  account  debtor  receives 

13  notification  of  the  assignment. 

14  (2)   So  far  as  the  right  to  payment  under  an  assigned  con- 

15  tract  right  has  not  already  become  an  account,  and  notwith- 

16  standing  notification  of  the  assignment,  any  modification  of  or 

17  substitution  for  the  contract  made  in  good  faith  and  in  ac- 

18  cordance   with   reasonable   commercial   standards   is   effective 

19  against  an  assignee  unless  the  account  debtor  has  otherwise 

20  agreed  but  the  assignee  acquires  corresponding  rights  under  the 

21  modified  or  substituted  contract.  The  assignment  may  provide 

22  that   such   modification   or   substitution   is   a   breach   by   the 

23  assignor. 

24  (3)   The  account  debtor  is  authorized  to  pay  the  assignor 

25  until  the  account  debtor  receives  notification  that  the  account 

26  has  been  assigned  and  that  paj^ment  is  to  be  made  to  the  as- 

27  signee.  A  notification  which  does  not  reasonably  identify  the 

28  rights   assigned   is   ineffective.    If   requested   by  the   account 

29  debtor,  the  assignee  must  seasonably  furnish  reasonable  proof 

30  that  the  assignment  has  been  made  and  unless  he  does  so  the 

31  account  debtor  may  pay  the  assignor. 

.32  (-i)  A  term  in  any  contract  between  an  account  debtor  and 

33  an  assignor  which  prohibits  assignment  of  an  account  or  con- 

34  tract  right  to  which  they  are  parties  or  which  requires  the 

35  account  debtor's  consent  to  such  assignment  is  ineffective. 
36 

37  Article  4.     Filing 
38 

39  19401.     (1)   The  proper  place  to  file  in  order  to  perfect  a 

40  security  interest  is  as  follows : 

41  (a)   In  the  office  of  the  Secretary  of  State  in  San  Francisco, 

42  except  as  to  collateral  specifically  referred  to  in  paragraph 

43  (c) ; 

44  (b)  When  the  collateral  is  tangible  personal  property  other 

45  than  livestock  or  inventor}'',  then  also  in  the  ofiice  of  the  county 

46  recorder  of  each  of  the  counties  in  which  the  property  is 

47  located  at  the  time  the  security  agreement  is  made.  In  such 

48  cases,  the  financing  statement  shall  not  be  deemed  filed  until 

49  it  has  been  filed  both  in  said  office  of  the  Secretary  of  State 

50  and  in  the  office  of  the  county  recorder  of  the  proper  county 

51  or  counties; 
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1  (c)  Wlien  the  collateral  is  crops  or  timber  to  be  cut,  then 

2  in  the  office  of  the  county  recorder  of  each  county  in  which 

3  the  land  or  any  part  thereof  on  which  the  crops  are  growing 

4  or  to  be  grown  or  on  which  the  timber  is  standing  standing 

5  timber  is  located.  If  a  mortgage,  deed  of  trust,  lease  or  other 

6  instrument  affecting  real  property  grants  a  security  interest 

7  in  crops  growing  or  to  be  grown  on  the  real  property  and 

8  the  recording  thereof  is  intended  to  serve  as  a  financing  state- 

9  ment  the  title  on  the  face  thereof  shall  include  the  words 

10  ''Financing  Statement  Covering  Crops." 

11  (2)   The  Secretary  of  State  and  the  county  recorder  of  the 

12  appropriate  county  are  herein  referred  to  as  the  filing  officer. 

13  The  Secretary  of  State  shall  file  and  hold  for  public  inspec- 

14  tion  all  financing  statements  and  other  instruments  filed  with 

15  him  hereunder  except  as  herein  otherwise  provided  and  the 

16  county  recorder  shall  record  and  return  to  the  person  filing 

17  the  same  with  him  all  financing  statements  and  other  instru- 

18  ments  filed  with  him  for  record  hereunder. 

19  (3)   A  filing  which  is  made  in  good  faith  in  an  improper 

20  place  or  not  in  all  of  the  places  required  by  this  section  is 

21  nevertheless  effective  with  regard  to  any  collateral  as  to  which 

22  the  filing  complied  with  the  requirements  of  this  division  and 

23  is  also  effective  with  regard  to  collateral  covered  by  the  financ- 

24  ing  statement  against  any  person  who  has  knowledge  of  the 

25  contents  of  such  financing  statement. 

26  (4)   A  filing  which  is  made  in  the  proper  place  continues 

27  effective  even  though  the  location  of  the  collateral  is  there- 

28  after  changed. 

29  19402.     (1)   A  financing  statement  is  sufficient  if  it  is  signed 

30  by  the  debtor  and  by  the  secured  party,  gives  the  name  and 

31  mailing  address  of  the  secured  party,  the  name  and  mailing 

32  address  of  the  debtor  and  contains  a  statement  indicating  the 

33  types  of  collateral  or  describing  the  items  of  collateral.  If  filed 

34  with  the  Secretary  of  State  the  financing  statement  shall  also 

35  set  forth:  if  the  debtor  is  an  individual,  the  address  of  his 

36  residence  and  the  address  of  his  chief  place  of  business,  if  any, 

37  and  if  the  debtor  is  an  organization,  the  address  of  its  chief 

38  place  of  business.  If  the  debtor  is  doing  business  under  a  trade 

39  name  or  style,  then  the  financing  statement  shall  set  forth 

40  such  trade  name  or  style.  A  financing  statement  may  be  filed 

41  before  a  security  agreement  is  made  or  before  a  security  in- 

42  terest  otherwise  attaches.  When  the  financing  statement  covers 

43  crops  growing  or  to  be  grown  or  timber  to  be  cut,  the  state- 

44  ment  must  also  contain  a  description  of  the  real  property 

45  upon  which  they  are  growing  or  to  be  grown  or  upon  which 

46  the  timber  is  standing.  A  copy  of  the  security  agreement  is 

47  sufficient  as  a  financing  statement  if  it  contains  the  above  in- 

48  formation  and  is  signed  by  both  parties. 

49  (2)   A  financing  statement  which  otherwise  complies  with 

50  subsection  (1)  is  sufficient  although  it  is  signed  only  by  the 

51  secured  party  when  it  is  filed  to  perfect  a  security  interest  in 
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1  (a)   Collateral    already   subject    to    a    security   interest    in 

2  another  jurisdiction  when  it  is  brought  into  this  State.  Such 

3  financing  statement  must  state  that  the  collateral  was  brought 

4  into  this  State  under  such  circumstances ; 

5  (b)   Proceeds  under  Section  19306,  if  the  security  interest  in 

6  the  original  collateral  was  perfected.  Such  a  financing  state- 

7  nient  must  describe  the  original  collateral. 

8  (3)   A  form  substantially  as  follows  is  sufficient  to  comply 

9  with  subsection  (1)  : 
10 

11  Financing  Statement 

12  Name  of  debtor 

13  Mailing  address  of  debtor 

14  Name  of  secured  party 

15  Mailing  address  of  secured  party 

16  Address  of  debtor's  residence  (if  an  individual) 

17     and  address  of  his  chief  place 

18  of  business  (if  any) 

19  Address  of  chief  place  of  business  of  debtor   (if  an  organi- 

20  zation)    

21  The  debtor  is  doing  business  under  the  following  trade  name 

22  or  style 

23  (1)   This  financing  statement  covers  the  following  types  (or 

24  items)  of  property:  (description  of  the  collateral) 

25  (2)    (If  collateral  is  crops  or  timber)  The  above  described 

26  crops  or  timber  are  growing  or  are  to  be  grown  on  or  are  stand- 

27  ing  on  :  (description  of  real  property) 

28  (3)    (If  proceeds  or  products  of  collateral  are  claimed)  (Pro- 

29  ceeds)  (Products)  of  the  collateral  are  also  covered 

30  (4)    (Optional)  The  maximum  amount  of  the  indebtedness 

31  to  be  secured  at  any  one  time  is dollars  ($ ). 

32  Date: 19___ 

33  Signature  of  debtor 

34  Signature  of  secured  party 

35  (If  the  transaction  consists  of  a  sale  of  accounts,  contract  rights 

36  or  chattel  paper,  the  term  seller  or  assignor  may  be  substituted 

37  for  debtor  and  the  term  buj-er  or  assignee  may  be  substituted 

38  for  secured  party,  port}/). 

39  (4)   The  term  "financing  statement"  as  used  in  this  division 

40  means  the  original  financing  statement  and  any  amendments 

41  signed  by  the  debtor  and  the  secured  party  or  a  financing  state- 

42  ment  signed  only  by  the  secured  party  under  Section  19402(2) 

43  and  any  amendments  thereto,  but  if  any  amendment  adds  col- 

44  lateral,  it  is  effective  as  to  the  added  collateral  only  from  tlie 

45  filing  date  of  the  amendment. 

4(5  (5)   A  financing  statement  substantially  coiniilying  with  the 

47  requirements  of  this  section  is  effective  even  though  it  contains 

48  minor  errors  which  are  not  seriously  misleading. 

49  19403.     (1)  Presentation  for  filing  of  a  financing  statement 

50  find  tender  of  the  filing  fee  or  acceiitance  of  the  statement  by 

51  the  filing  officer  constitutes  filing  under  this  division. 
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1  (2)   The  Secretary  of  State  shall  mark  each  statement  with 

2  a  consecutive  file  number  and  with  the  date  and  time  of  filing. 

3  He  shall  index  the  statements  according  to  the  name  of  the 

4  debtor  (or  assignor  or  seller)  and  shall  note  in  the  index  the 

5  file  number  and  the  mailing  address  of  the  debtor  (or  assignor 

6  or  seller)  given  in  the  statement. 

7  (3)    The  county  recorder  shall  mark  each  statement  filed 

8  with  him  with  the  date  and  time  of  filing  and,  whether  or  not 

9  the  same  is  acknowledged,  shall  record  it  in  the  same  manner 

10  as  instruments  affecting  real  property  and  shall  index  the 

11  same  under  the  name  of  the  debtor  as  grantor  and  under  the 

12  name  of  the  secured  party  as  grantee  and  shall  return  the 

13  statement  to  the  secured  party  after  recording. 

14  (4)   A  financing  statement  is  effective  for  a  period  of  five 

15  years  from  the   elate   of  filing.   The   effectiveness   of  a  filed 

16  financing  statement  lapses  on  the  expiration  of  such  five-year 

17  period  unless  a  continuation  statement  is  filed  prior  to  such 

18  lapse.  Upon  such  lapse  the  security  interest  becomes  unper- 

19  fected. 

20  (5)   A  continuation  statement  may  be  filed  by  the  secured 

21  party  of  record  within  six  months  prior  to  the  end  of  the  five- 

22  year  period.  Any  such  continuation  statement  must  be  signed 

23  by  the  secured  party  of  record,  identify  the  original  state- 

24  ment  by  giving  the  date  and  the  names  of  the  parties  thereto 

25  and,  if  filed  with  the  Secretary  of  State,  the  file  number  thereof 

26  and,  if  recorded,  the  book  and  page  where  recorded  if  available 

27  and  state  that  the  original  statement  is  continued.  Upon  timely 

28  filing  of  the  continuation  statement,  the  effectiveness  of  the 

29  original  statement  is  continued  for  five  years  from  the  time 

30  when  it  would  otherwise  have  lapsed,  whereupon  it  lapses  in 

31  the  same  manner  as  provided  in  ^absoction  subdivision   (4) 

32  unless  another  continuation  statement  is  filed  prior  to  such 

33  lapse.  Succeeding  continuation  statements  may  be  filed  in  the 

34  same  manner  to  continue  the  effectiveness  of  the  original  fi- 

35  nancing  statement.  In  any  case  in  which  a  financing  statement 

36  is  required  to  be  filed  both  in  the  office  of  the  Secretary  of  State 

37  and  in  the  ofiice  of  the  county  recorder  of  one  or  more  counties 

38  under  Section  19401,  then  any  continuation  statement  relating 

39  to  such  financing  statement  must  be  filed  in  each  office  in  which 

40  the  original  financing  statement  was  required  to  be  filed  and  in 

41  such  cases  the  continuation  statement  shall  not  be  deemed 

42  filed  until  filed  in  each  of  said  offices. 

43  (6)   The  Secretary  of  State  shall  mark  each  such  continua- 

44  tion  statement  with  the  date  and  time  of  filing   and   shall 

45  index  the  same  under  the  name  of  the  debtor  (or  assignor  or 

46  seller)   and  under  the  file  number  of  the  original  financing 

47  statement.  The  county  recorder  shall  record  each  such  con- 

48  tinuation  statement  in  the  same  manner  as  an  original  financ- 

49  ing  statement  and  shall  index  the  same  under  the  name  of  the 

50  debtor  as  grantor  and  under  the  name  of  the  secured  party  as 

51  grantee. 
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1  (7)   The  uniform  fee  for  filing  and  indexing  an  original  or 

2  a  continuation  Htatomont  sfetti-lae ^td^rtfe  ($ ). 

3  a  continuation  statement  shall  he  one  dollar  ($1). 

4  19404.     (1)  Whenever  there  is  no  outstanding  secured  obli- 

5  gation  and  no  commitment  to  make  advances,  incur  obligations 

6  or  otherwise  give  value,  the  secured  party  of  record  must  on 

7  written  demand  by  the  debtor  send  the  debtor  a  statement  that 

8  he  no  longer  claims  a  security  interest  under  the  financing 

9  statement,  which  shall  be  identified  by  file  number  if  filed  with 

10  the  Secretary  of  State.  If  the  affected  secured  party  of  record 

11  fails  to  send  such  a  termination  statement  within  10  days  after 

12  proper  demand  therefor  he  shall  be  liable  to  the  debtor  for  all 

13  actual  damages  suffered  by  the  debtor  by  reason  of  such  fail- 

14  ure,  and  if  the  failure  is  in  bad  faith,  for  a  penalty  of  one 

15  hundred  dollars  ($100). 

16  (2)   The  Secretary  of  State  shall  mark  each  such  termination 

17  statement  with  the  date  and  time  of  filing  and  shall  index  the 

18  same  under  the  name  of  the  debtor  and  under  the  file  number 

19  of  the  original  financing  statement.  The  county  recorder  shall 

20  record  such  termination  statement  in  the  same  manner  as  an 

21  original  financing  statement  and  index  the  same  under  the 

22  name  of  the  debtor  as  grantee  and  under  the  name  of  the 

23  secured  party  as  grantor. 

24  (3)   The  uniform  fee  for  filing  or  recording  and  indexing  a 

25  tK'rminatioii-  statement  shall  be dnllavs  ($ ). 

26  termination  statement  shall  he  one  dollar  ($1). 

27  19405.     (1)   A  secured  party  of  record  may  by  a  writing 

28  release  his  securitj^  interest  in  all  or  a  part  of  the  collateral 

29  covered  by  a  filed  financing  statement.  A  statement  of  release 

30  is  sufficient  if  it  is  signed  by  the  secured  party  of  record,  con- 
3]^  tains  a  statement  describing  the  collaterial  being  released,  the 

32  name  and  address  of  the  debtor,  and  the  file  number  of  the 

33  original  financing  statement  if  filed  with  the  Secretary  of  State. 

34  (2)  The  Secretary  of  State  shall  mark  each  such  statement 

35  with  the  date  and  time  of  filing  and  index  the  same  under  the 

36  name  of  the  debtor  and  under  the  file  number  of  the  original 

37  financing  statement.  The  county  recorder  shall  record  each  such 

38  statement  in  the  same  manner  as  an  original  financing  state- 

39  ment  and  shall  index  the  same  under  the  name  of  the  debtor  as 

40  grantee  and  under  the  name  of  the  secured  party  as  grantor. 

41  (3)   The  uniform  fee  for  filing  or  recording  and  indexing  a 

42  stuteinont  e^  reloaso  shall  he dollars    ($ ). 

43  sfatcnicnt  of  release  shall  he  one  dollar  ($1). 

44  19406.     (1)   If   a   secured   party   assigns   or   transfers   his 

45  security  interest  in  any  collateral  as  to  which  a  financing  state- 

46  ment  has  been  filed,  a  statement  of  such  assignment  may  be 

47  filed.  Such  statement  shall  be  signed  by  the  secured  party, 

48  describe  the  collateral  as  to  which  the  security  interest  has  been 

49  assigned,  give  the  name  and  mailing  address  of  the  assignee  or 

50  transferee,  the  name  and  address  of  the  debtor  and  the  file 

51  number  of  the  original  financing  statement  if  filed  with  the 

52  Secretary  of  State. 
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1  (2)   The  Secretary  of  State  shall  mark  each  such  statement 

2  of  assignment  or  transfer  with  the  date  and  time  of  filing  and 

3  shall  index  the  same  under  the  name  of  the  debtor  and  under 

4  the  file  number  of  the  original  financing  statement.  The  county 

5  recorder  shall  record  the  same  in  the  same  manner  as  an  orig- 

6  inal  financing  statement  and  shaU  index  the  same  under  the 

7  name  of  the  secured  party  as  grantor  and  under  the  name  of 

8  the  assignee  or  transferee  as  grantee. 

9  (3)  A  statement  of  assignment  may  be  filed  at  the  time  of 

10  the  filing  of  the  financing  statement,  in  which  event  the  Secre- 

11  tary  of  State  shall  first  file  the  financing  statement  and  index 

12  the  assignment  under  the  name  of  the  debtor  and  under  the 

13  file  number  given  the  financing  statement.  An  assignment  en- 

14  dorsed  on  the  financing  statement  before  it  is  filed  with  the 

15  Secretary  of  State  need  not  be  indexed  by  him. 

16  (4)   The  uniform  fee  for  filing  or  recording  and  indexing  a 

1  ^  C^r\-r\  r\  ■v*.c\  -j-  /^        fi4-g^  -f-i-i-iT/t  r^^-^^-        /-\  4-         «-i  fiOT  r^i^  >-y^  r\-*rt  4-        fill  O  1  L        \\0-        _^^^^_^__^        rl  r^  I  \'L\  \*^A 

18  ($ )■  separate  statement  of  assignment  shall  &e  one 

19  dollar  ($1). 

20  (5)   Whenever  a  continuation  statement,  an  amendment  to  a 

21  financing  statement,  a  termination  statement,  a  statement  of' 

22  release  or  a  statement  of  assignment  signed  by  one  other  than 

23  the  secured  party  of  record  is  presented  for  filing  it  must  be 

24  accompanied  by  a  statement  of  assignment  signed  by  the  se- 

25  cured  party  of  record  covering  the 'collateral  to  which  such 

26  continuation   statement,    amendment,   termination   statement, 

27  release,  or  assignment  applies. 

28  (6)   AVherever   in   this   division   reference   is  made   to  the 

29  secured  party  of  record  it  means  the  secured  party  named  in 

30  the  original  financing  statement  or,  if  a  statement  of  assign- 

31  ment  has  been  filed,  the  assignee  or  transferee  of  the  security 

32  interest  in  the  collateral  affected.  Any  continuation  statement, 

33  amendment  to  a  financing  statement,  termination  statement, 

34  statement  of  release   or  statement  of  assignment  signed  by 

35  one  other  than  the  secured  party  of  record  as  to  the  collateral 

36  affected  thereby  shall  be  ineffective  for  any  purpose  except  as 

37  between  the  parties  thereto. 

38  19407.     (1)   If  the  person  filing  any  financing  statement, 

39  termination    statement,    statement    of    assignment,    or    state- 

40  ment  of  release,  furnishes  the  filing  effieep  Secretary  of  State 

41  a  copy  thereof,  the  filing  officer  shall  upon  request  note  upon 

42  the  copy  the  file  number  and  date  and  hour  of  the  filing  of  the 

43  original  and  deliver  or  send  the  copy  to  such  person. 

44  (2)  Upon  request  of  any  person,  the  filing  officor  Secretary 

45  of  State  shall  issue  his  certificate  showing  whether  there  is  on 

46  file  on  the  date  and  hour  stated  therein,  any  presently  effective 

47  financing  statement  naming  a  particular  debtor  and  any  state- 

48  ment  of  assignment  thereof  and  if  there  is,  giving  the  date  and 

49  hour  of  filing  of  each  such  statement  and  the  names  and  ad- 

50  dresses  of  each  secured  party  therein.  The  uniform  fee  for 

51  such  a  certificate  shall  be dollars  ■($ )  ptee 

52     dollara  ($ )  ie¥  eaeh  financing  atatcmcnt  aft4 
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1  fee  each  atatc-  shall  he  one  dollar  ($1)  phis  one  dollar  ($1)  for 

2  each  financing  sfatement  and  for  each  statement  of  assign- 

3  ment  reported  therein.  Upon  request  the  filing  officer  shall  fur- 

4  nish  a  copy  of  any  filed  financing  statement  or  Htatoment  e^ 

5  assignment  ^e¥  a  uniform  ^ee  ei dollars  (-$ ) 

6  f^ef-  page,  statement  of  assignment  for  a  uniform  fee  of  one 

7  dollar  ($1)  per  page. 

8  19408.     Whenever    a    financing    statement    is    filed    in    the 

9  office  of  a  county  recorder  pursuant  to  subpnrngvaph  -f^  ^ 

10  paragraph  -(4^  suhdivision  (l)(c)  of  Section  19401,  any  termi- 

11  nation  statement,  any  statement  of  release,  and  any  statement 

12  of  assignment  relating  to  such  financing  statement  may  be 

13  filed  with  the  county  recorder  of  any  county  in  which  the  fi- 

14  nancing  statement  Avas  filed.  "Whenever  a  financing  statement 

15  or  any  other   statement   herein   provided   for   is  required   or 

16  permitted  to  be  filed  in  more  than  one  office,  either  the  orig- 

17  inal  of  such  statement,  a  duplicate  original  or  copy  of  the 

18  original  statement  signed  by  the  persons  required  to  sign  the 

19  original  statement  mav  be  filed  with  like  effect  as  the  original. 
20 

21  Article  5.     Default 
22 

23  19501.     (1)  When    a    debtor    is    in    default    under    a    se- 

24  curity    agreement,    a    secured    party    has    the    rights    and 

25  remedies  provided  in  this   article  and  except  as  limited  by 

26  subdivision    (3)    those   provided   in   the   security   agreement. 

27  He  may  reduce  his  claim  to  judgment,   foreclose  or  other- 

28  wise    enforce    the   security    interest    hy   any    available    judi- 

29  cial  procedure.  If  the  collateral  is  documents  the  secured  part}' 

30  maj'  proceed  either  as  to  the  documents  or  as  to  the  goods  cov- 

31  ered  thereby.  A  secured  party  in  possession  has  the  rights, 

32  remedies  and  duties  provided  in  Section  19207.  The  rights  and 

33  remedies  referred  to  in  this  subdivision  are  cumulative. 

34  (2)   After  default,  the  debtor  has  the  rights  and  remedies 

35  provided  in  this  article,  those  provided  in  the  security  agree- 

36  ment  and  those  provided  in  Section  19207. 

37  (3)   To  the  extent  that  they  give  rights  to  the  debtor  and 

38  impose  duties  on  the  secured  party,  the  rules  stated  in  the  sub- 

39  divisions  referred  to  below  may  not  be  waived  or  varied  except 

40  as  provided  with  respect  to  redemption  of  collateral  (Section 

41  19506)    but    the    parties   may   by    agreement    determine    the 

42  standards  by  which  the  fulfillment  of  these  rights  and  duties 

43  is  to  be  measured  if  such  standards  are  not  manifestly  unrea- 

44  son  able : 

45  (a)   Subdivision  (2)  of  Section  19502  and  subdivision  (2)  of 

46  Section  19504  insofar  as  they  require  accounting  for  surplus 

47  proceeds  of  collateral ; 

48  (b)   Sul)division    (3)    of  Section   19504  ftw4  See^^w  1 9505 

49  which  fk^  dcnh  Avith  disposition  of  collateral; 

50  (c)   Section  19505  whit-li  deals  with  acceptance  of  collateral 

51  as  discharge  of  obligation  ; 
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1  (d)   Section  19506  which  deals  with  redemption  of  collat- 

2  eral ;  and 

3  (e)   Subdivision  (1)  of  Section  19507  which  deals  with  the 

4  secured  party's  liability  for  failure  to  comply  with  this  article. 

5  (4)   If  the  security  agreement  covers  both  real  and  personal 

6  property,  the  secured  party  may  proceed  under  this  article  as 

7  to  the  personal  property  or  he  may  proceed  as  to  both  the  real 

8  and  the  personal  property  in  accordance  with  his  rights  and 

9  remedies  in  respect  of  the  real  property  in  which  case  the 

10  provisions  of  this  article  do  not  apply. 

11  (5)   When  a  secured  party  has  reduced  his  claim  to  judg- 

12  ment  the  lien  of  any  levy  which  may  be  made  upon  his  col- 

13  lateral  by  virtue  of  any  execution  based  upon  the  judgment 

14  shall  relate  back  to  the  date  of  the  perfection  of  the  security 

15  interest  in  such  collateral.  A  judicial  sale,  pursuant  to  such 

16  execution,  is  a  foreclosure  of  the  security  interest  by  judicial 

17  procedure  within  the  meaning  of  this  section,  and  the  secured 

18  party  may  purchase  at  the  sale  and  thereafter  hold  the  col- 

19  lateral  free  of  any  other  requirements  of  this  chapter. 

20  19502.     (1)   When  so  agreed  and  in  any  event  on  default 

21  the  secured  party  is  entitled  to  notify  an  account  debtor  or  the 

22  obligor  on  an  instrument  to  make  payment  to  him  whether  or 

23  not  the  assignor  was  theretofore  making  collections  on  the  col- 

24  lateral,  and  also  to  take  control  of  any  proceeds  to  which  he  is 

25  entitled  under  Section  19306. 

26  (2)   A  secured  party  who  by  agreement  is  entitled  to  charge 

27  back  uncollected  collateral  or  otherwise  to  full  or  limited  re- 

28  course  against  the  debtor  and  who  undertakes  to  collect  from 

29  the  account  debtors  or  obligors  must  proceed  in  a  commercially 

30  reasonable  manner  and  may  deduct  his  reasonable  expenses  of 

31  realization  from  the  collections.  If  the  security  agreement  se- 
■32  cures  an  indebtedness,  the  secured  party  must  account  to  the 

33  debtor  for  any  surplus,  and  unless  otherwise  agreed,  the  debtor 

34  is  liable  for  any  deficiency.  But,  if  the  underlying  transaction 
:35  was  a  sale  of  accounts,  contract  rights,  or  chattel  paper,  the 

36  debtor  is  entitled  to  any  surplus  or  is  liable  for  any  deficiency 

37  only  if  the  security  agreement  so  provides. 

38  19503.     Unless  otherwise  agreed  a  secured  party  has  on  de- 

39  fault  the  right  to  take  possession  of  the  collateral.  In  taking 
■40  possession  a  secured  party  may  proceed  without  judicial  proc- 

41  ess  if  this  can  be  done  without  breach  of  the  peace  or  may 

42  proceed  by  action.  If  the  security  agreement  so  provides  the 

43  secured  party  may  require  the  debtor  to  assemble  the  collateral 

44  and  make  it  available  to  the  secured  party  at  a  place  to  be 

45  designated   by   the   secured   party   which   is   reasonably   con- 

46  venient  to  both  parties.  Without  removal  a  secured  party  may 

47  render  equipment  unusable,  and  may  dispose  of  collateral  on 

48  the  debtor's  premises  under  Section  19504. 

49  19504.  (1)  A  secured  party  after  default  may  sell,  lease 
.50  or  otherwise  dispose  of  any  or  all  of  the  collateral  in  its  then 
51  condition  or  following  any  commercially  reasonable  preparation 
.52  or  processing.  Any  sale  of  goods  is  subject  to  the  chapter  on 
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1  sales   (Chapter  2).  The  proceeds  of  disposition  shall  be  ap- 

2  plied  in  the  order  following  to 

3  (a)   The  reasonable  expenses  of  retaking,  holding,  preparing 

4  for  sale,  selling  and  the  like  and,  to  the  extent  provided  for 

5  in  the  agreement  and  not  prohibited  by  law,  the  reasonable 

6  attorneys'  fees  and  legal  expenses  incurred  by  the  secured 

7  party ; 

8  (b)   The  satisfaction  of  indebtedness  secured  by  the  security 

9  interest  under  which  the  disposition  is  made ; 

10  (c)   The  satisfaction  of  indebtedness  secured  by  any  subor- 

11  dinate  security  interest  in  the  collateral  if  written  notification 

12  of  demand  therefor  is  received  before  distribution  of  the  pro- 

13  ceeds  is  completed.   If  requested  by  the  secured  party,   the 

14  holder   of   a   subordinate    security    interest   must   seasonably 

15  furnish  reasonable  proof  of  his  interest,  and  unless  he  does  so, 

16  the  secured  party  need  not  comply  with  his  demand. 

1*7  (2)   If  the  security  interest  secures  an  indebtedness,  the  se- 

18  cured  party  must  account  to  the  debtor  for  any  surplus,  and, 

19  unless  otherwise  agreed,  the  debtor  is  liable  for  any  deficiency. 

20  But  if  the  underlying  transaction  was  a  sale  of  accounts,  con- 

21  tract  rights,  or  chattel  paper,  the  debtor  is  entitled  to  any  sur- 

22  plus  or  is  liable  for  any  deficiency  only  if  the  security  agree- 

23  ment  so  provides. 

24  (3)   A  sale  or  lease  of  collateral  may  be  as  a  unit  or  in 

25  parcels,  at  wholesale  or  retail  and  at  any  time  and  place  and 

26  on  any  terms,  provided  the  secured  partj^  acts  in  good  faith 

27  and  in  a  commercially  reasonable  manner.  Unless  collateral  is 

28  perishable  or  threatens  to  decline  speedily  in  value  or  is  of 

29  a  type  customarily  sold  on  a  recognized  market,  the  secured 

30  party  must  give  to  the  debtor,  and  to  any  other  person  who 

31  has  a  security  interest  in  the  collateral  and  who  has  filed  with 

32  the  secured  party  a  written  request  for  notice  giving  his  ad- 

33  dress,  a  notice  in  writing  of  the  time  and  place  of  any  public 

34  sale  or  of  the  time  on  or  after  which  any  private  sale  or  other 

35  intended  disposition  is  to  be  made.  Such  notice  must  be  de- 

36  livered  personally  or  be  deposited  in  the  United  States  mail 

37  postage  prepaid  addressed  to  the  debtor  at  his  address  as  set 

38  forth  in  the  financing  statement  or  as  set  forth  in  the  security 

39  agreement  or  at  such  other  address  as  may  have  been  fur- 

40  nished  to  the  secured  party  in  writing  for  this  purpose,  or,  if 

41  no  address  has  been  so  set  forth  or  furnished,  at  his  last 

42  known  address,  and  to  any  other  secured  party  at  the  address 

43  set  forth  in  his  request  for  notice,  at  least  five  days  before  the 

44  date  fixed  for  any  public  sale  or  before  the  day  on  or  after 

45  which  any  private  sale  or  other  disposition  is  to  be  made. 

46  Notice  of  the  time  and  place  of  a  public  sale  shall  also  be 

47  given  at  least  five  days  before  the  date  of  sale  by  publication 

48  once  in  a  newspaper  of  general  circulation  published  in  the 

49  county  in  which  the  sale  is  to  be  held.  Any  public  sale  shall 

50  be  heid  in  the  county  or  place  specified  in  the  security  agree- 

51  ment,  or  if  no  county  or  place  is  specified   in  the  security 

52  agreement,  in  the  county  in  which  the  collateral  or  any  part 
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1  thereof  is  located  or  in  the  county  in  which  the  debtor  has 

2  his  residence  or  chief  place  of  business,  or  in  the  county  in 

3  which  the  secured  party  has  his  residence  or  a  place  of  busi- 

4  ness  if  the  debtor  does  not  have  a  residence  or  chief  place  of 

5  business  within  this  State.  If  the  collateral  is  located  outside 

6  this  State  or  has  been  removed  from  this  State,  a  public  sale 

7  may  be  held  in  the  locality  in  which  the  collateral  is  located. 

8  Any  public  sale  may  be  postponed  from  time  to  time  by  pub- 

9  lie  announcement  at  the  time  and  place  first  noticed  for  the 

10  sale   or  by  public  announcement  at  the  time  and  place  to 

11  which  the  sale  may  have  been  postponed.  The  secured  party 

12  may  buy  at  any  public  sale  and  if  the  collateral  is  customarily 

13  sold  in  a  recognized  market  or  in  the  subject  of  widely  or 

14  regularly  distributed  standard  price  quotations  he  may  buy  at 

15  private  sale.  Any  sale  of  which  notice  is  delivered  or  mailed 

16  and  published  as  herein  provided  and  which  is  held  as  herein 

17  provided  is  a  public  sale. 

18  (4)   When  collateral  is  disposed  of  by  a  secured  party  after 

19  default,  the  disposition  transfers  to  a  purchaser  for  value  all 

20  of  the  debtor's  rights  therein,  discharges  the  security  interest 

21  under  which  it  is  made  and  any  security  interest  or  lien  sub- 

22  ordinate  thereto.  The  purchaser  takes  free  of  all  such  rights 

23  and  interests  even  though  the  secured  party  fails  to  comply 

24  with  the  requirements  of  this  article  or  of  any  judicial  pro- 

25  ceedings 

26  (a)   In  the  case  of  a  public  sale,  if  the  purchaser  has  no 

27  knowledge  of  any  defects  in  the  sale  and  if  he  does  not  buy  in 

28  collusion  with  the  secured  party,  other  bidders  or  the  person 

29  conducting  the  sale ;  or 

30  (b)   In  any  other  case,  if  the  purchaser  acts  in  good  faith. 

31  (5)  A  person  who  is  liable  to  a  secured  party  under  a 

32  guaranty,  indorsement,  repurchase  agreement  or  the  like  and 

33  who  receives  a  transfer  of  collateral  from  the  secured  party  or 

34  is  subrogated  to  his  rights  has  thereafter  the  rights  and  duties 

35  of  the  secured  party.  Such  a  transfer  of  collateral  is  not  a  sale 

36  or  disposition  of  the  collateral  under  this  chapter. 

37  19505.     After  default  a  secured  party  in  possession  may 

38  propose  to  retain  the  collateral  in  satisfaction  of  the  obliga- 

39  tion.   Written  notice  of  such  proposal  shall  be  sent  to  the 

40  debtor  and,   except  in  the  case   of  consumer  goods,   to  any 

41  other  secured  party  who  has  a  security  interest  in  the  collateral 

42  and  who  is  entitled  to  notice  of  sale  under  Section  19504(3). 

43  If  the  debtor  or  other  person  entitled  to  receive  notification 

44  objects  in  writing  within  30  days  from  the  receipt  of  the 

45  notification,  or  if  any  other  secured  party  objects  in  writing 

46  within  30  days  after  the  secured  party  obtains  possession,  the 

47  secured  party  must  dispose  of  the  collateral  under  Section 

48  19504.  In  the  absence  of  such  written  objection,  the  secured 

49  party  may  retain  the  collateral  in  satisfaction  of  the  debtor's 

50  obligation.  The  notice  to  the  debtor  or  other  secured  party 

51  provided  for  by  this  section  must  inform  the  person  to  whom 

52  sent  of  the  requirement  of  a  written  objection  within  30  days 
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1  in  order  to  obtain  disposition  of  the  collateral  under  Section 

2  19504. 

3  19506.     At  any  time  before  the  secured  party  has  disposed 

4  of  collateral  or  entered  into  a  contract  for  its  disposition  under 

5  Section  19504  or  before  the  obligation  has  been  discharged 

6  under  Section  19505  the  debtor  or  any  other  secured  party 

7  may  unless  otherwise  agreed  in  writing  after  default  redeem 

8  the  collateral  by  tendering  fulfillment  of  all  obligations  se- 

9  cured  by  the  collateral  as  well  as  the  expenses  reasonably  in- 

10  eurred  by  the  secured  party  in  retaking,  holding  and  prepar- 

11  ing  the  collateral  for  disposition,  in  arranging  for  the  sale,  and 

12  to  the  extent  provided  in  the  agreement  and  not  prohibited  by 

13  law,  his  reasonable  attorneys'  fees  and  legal  expenses. 

14  19507.     (1)   If  it  is  established  that  the  secured  party  is 

15  not  proceeding  in  accordance  with  the  provisions  of  this  article 

16  disposition  may  be  ordered  or  restrained  on  appropriate  terms 

17  and  conditions.  If  the  disposition  has  occurred  the  debtor  or 

18  any  person  entitled  to  notification  or  whose  security  interest 

19  has  been  made  known  to  the  secured  party  prior  to  the  disposi- 

20  tion  has  a  right  to  recover  from  the  secured  party  any  loss 

21  caused  by  a  failure  to   comply  with  the  provisions  of  this 

22  article. 

23  (2)   The  fact  that  a  better  price  could  have  been  obtained  by 

24  a  sale  at  a  different  time  or  in  a  different  method  from  that 

25  selected  by  the  secured  party  is  not  of  itself  sufficient  to  estab- 

26  lish  that  the  sale  was  not  made  in  a  commercially  reasonable 

27  manner.  If  the  secured  party  either  sells  the  collateral  in  the 

28  usual  manner  in  any  recognized  market  therefor  or  if  he  sells 

29  at  the  price  current  in  such  market  at  the  time  of  his  sale  or 

30  if  he  has  otherwise  sold  in  conformity  with  reasonable  com- 

31  mercial  practices  among  dealers  in  the  type  of  property  sold 

32  he  has  sold  in  a  commercially  reasonable  manner.  The  prin- 

33  ciples  stated  in  the  two  preceding  sentences  with  respect  to 

34  sales  also  apply  as  may  be  appropriate  to  other  types  of  dis- 

35  position.  A  disposition  which  has  been  approved  in  any  judicial 

36  proceeding  or  by  any  bona  fide  creditors'  committee  or  repre- 

37  sentative  of  creditors  shall  conclusively  be  deemed  to  be  com- 

38  mercially  reasonable,  but  this  sentence  does  not  indicate  that 

39  any  such  approval  must  be  obtained  in  any  case  nor  does  it 

40  indicate  that  any  disposition  not  so  approved  is  not  commer- 

41  cially  reasonable. 

42 

43  Chapter  10.     Effective  Date  and  Repealer 

44 

45  110101.     This  division  shall  become  effective  at  midnight  e» 

46  Doceiubcr  ^  following  J4«  cnQotmont  on  October  1,  1963  .  It 

47  applies  to  transactions  entered  into  and  events  occurring  after 

48  that  date. 

49  110102.     Transactions  validly  entered  into  before  the  effec- 

50  tive  date  specified  in  Section  110101  and  the  rights,  duties  and 

51  interests  flowing  from  them  remain  valid  thereafter  and  may 

(786) 


S.B.  1093  —  130  — 

1  be  terminated,   completed,   consummated   or  enforced  as   re- 

2  quired  or  permitted  by  any  statute  or  other  law  amended  or 

3  repealed  by  this  act  as  though  such  repeal  or  amendment  had 

4  not  occurred. 

5  110103.     Except  as  provided  in  the  following  section,  all 

6  acts  and  parts  of  acts  inconsistent  with  this  act  are  hereby 

7  repealed. 

8  110101.     This  a«%  4eeH  iie*  repeal  %he  UniforHt  Ae%  fe^  ihe 

9  Simplification   e#   Fiduciary   Security   Tranfcrs    (Divisiee  & 

10  ^commencing  witfe  SeeMee  30000),  *4le  4^  Corporations  Geder 

11  Sec.  2.     Title  1  (commencing  at  Section  1721)  of  Part  4  of 

12  Division  3 ;  Article  8  (commencing  at  Section  2858)  of  Title  13 

13  of  Part  4  of  Division  3;  Article  3   (commencing  at  Section 

14  2955)  of  Chapter  2  of  Title  14  of  Part  4  of  Division  3;  Chap- 

15  ter  3  (commencing  at  Section  2986)  ;  Chapter  3a  (commencing 

16  at  Section  3012),  Chapter  3b  (commencing  at  Section  3017), 

17  and  Chapter  3c  (commencing  at  Section  3030)  of  Title  14  of 

18  Part  4  of  Division  3;  and  Title  15   (commencing  at  Section 

19  3082)  of  Part  4  of  Division  3,  of  the  Civil  Code  are  repealed. 

20  Sec.  3.     Section  955  of  the  Civil  Code  is  amended  to  read  : 

21  9^5t     Subject  %e  the  provisions  ei  Di^sien:  &  (commonGing 

22  at  Section  11101),  %be  transfer  e^  a  contract  ei  a  security  4ft- 

23  tcrcst,  ei*  ei  aft  obligatieft  te  pay  money  represented  by  a 

24  security  agreement  aft4  ftret  evidenced  by  a  ftegetiable  instru- 

25  ment,  of  ei  aft  obligation  te  pay  money  fepreseftted  by  a  iease 

26  ei  personal  propcrt;^,  e*  a  nonnegotiablc  instrument  w^hich  is 

27  a  note,  feiH  ei  exchange  e^  acceptance  shall  be  deemed  pe¥- 

28  fccted  against  third  persons  when  such  eontract  e^  evidenee 

29  ei  indebtedness  has  been  endorsed  e^  assigned:  ift  w«tiftg  aftd 

30  delivered:  te  the  transferee,  whether  e*'  ftet  notice  ei  such  as- 

31  signmont  has  been  give»  te  the  obligor ;  bftt  such  eft^e^oment, 

32  assignment  e?  delivery  shall  set  bey  ei  itseliy  notice  te  the 

33  obligor  se  as  te  invalidate  afty  payments  made  by  feifti  te 

34  the  transferor. 

35  955.     A  transfer  other  than  one  intended  to  create  a  security 

36  interest  (Section  19102(1)  (a))  of  a  nonnegotiaMe  instrument 

37  which  is  otherwise  negotiable  within  Chapter  3  of  Division  5 

38  hut  which  is  not  payable  to  order  or  to  hearer  and  a  sale  of 

39  accounts,  contract  rights  or  chattel  paper  as  part  of  a  sale 

40  of  the  husiness  out  of  which  they  arose  (Section  19104(e)) 

41  shall  he  deemed  perfected  against  third  persons  when  such 

42  property  rights  have  heen  endorsed  or  assigned  in  writing  and 

43  in  the  case  of  such  instruments  or  chattel  paper  delivered  to 

44  the  transferee,  whether  or  not  notice  of  such  transfer  or  sale 

45  has  heen  given  to  the  ohligor;  hut  such  endorsement,  assign- 

46  ment  or  delivery  shall  not  he,  of  itself,  notice  to  the  ohligor 

47  so  as  to  invalidate  any  payments  made  hy  him  to  the  trans- 

48  feror. 

49  Sec.  4.     Section  955.1  of  the  Civil  Code  is  amended  to  read : 

50  955.1.     Except  as  provided  4ft  Section  %^  aft4  subject  te 

51  compliance  w4th  afty  applicable  statute  requiring   recording 

52  aft^  subject  te  the  pro-vdsions  ei  Division  §  (commencing  €bt 
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1  Section  11101).  ^he  trniiBfor  ej  fmv  right  te  payment,  ftot  eeft- 

2  Htituting  a  H^gotiablo  infttriimont.  Hhall  fee  deemed  perfected 

3  ae  against  third  pcrBons  upon  there  being  execnted  a«4  de- 

4  livored  te  the  transferee  a«  a.sBignment  thereof  m  writing; 

5  provided,  however.  th#t  as  between  bona  Me  assignees  e^  the 

6  same  right  ie^  value  without  notice,  ihe  assignee  fert  giving 

7  notice  thereof  te  the  obligor  m  writing  ehaH  ha^ve  priority ; 

8  hwfe  such  assignment  shal-1-  net  he^  ei  4tsel#7  notice  te  the  eWi- 

9  go?  BO  as  te  invalidate  a«y^  payments  made  by^  h4m:  te  the 

10  transferor. 

11  955.1.     Except  as  provided  in  Section  955,  a  transfer  other 

12  than    one   intended    to    create    a    security    interest    (Section 

13  19102(l)(a))  of  any  general  intangible  (Section  19106)  con- 

14  sisting  of  any  right  to  payment  and  the  transfer  of  any  right 

15  represented  by  a  judgment  (Section  19104(g))  and  any  trans- 

16  fer  of  accounts,  contract  rights  or  chattel  paper  excluded  from 

17  the  coverage  of  Chapter  9  of  Division  5  by  Section  19104(e) 

18  shall  be  deemed  perfected  as  against  third  persons  upon  there 

19  being  executed  and  delivered  to  the  transferee  an  assignment 

20  thereof  in  writing;  provided,  however,  that  as  between  bona 

21  fide  assignees  of  the  same  right  for  value  without  notice,  the 

22  assignee  first  giving  notice  thereof  to  the  obligor  in  writing 

23  shall  have  priority;  but  such  assignment  shall  not  be,  of  itself, 

24  notice  to  the  obligor  so  as  to  invalidate  any  payments  made 

25  by  him  to  the  transferor. 

26  Sec.  5.     Section  1624a  of  the  Civil  Code  is  repealed. 

27  Sec.  6.     Section  1802.6  of  the  Civil  Code  is  amended  to 

28  read : 

29  1802.6.     ' '  Retail  installment  contract "  or  "  contract ' '  means 

30  an3'-  contract  for  a  retail  installment  sale  between  a  buyer  and 

31  seller,  entered  into  or  performed  in  this  State,  which  provides 

32  for  repayment  in  installments,  whether  or  not  such  contract 

33  contains  a  title  retention  provision,  and  in  which  a  time  price 

34  differential  is  computed  upon  and  added  to  the  unpaid  bal- 

35  ance  at  the  time  of  sale  or  where  no  time  price  differential  is 

36  added  but  the  goods  or  services  are  available  at  a  lesser  price 

37  if  paid  by  cash.  When  taken  or  given  in  connection  with  a 

38  retail  installment  sale,  the  term  includes  but  is  not  limited  to 

39  a  security  agreement  and  a  contract  for  the  bailment  or  leasing 

40  of  goods  by  which  the  bailee  or  lessee  contracts  to  pay  as  com- 

41  pensation  for  their  use  a  sum  substantially  equivalent  to  or  in 

42  excess  of  their  value  and  by  which  it  is  agreed  that  the  bailee 

43  or  le-ssee  is  bound  to  become,  or  has  the  option  of  becoming,  the 

44  owner  of  the  goods  upon  full  compliance  with  the  terms  of  the 

45  contract. 

46  Sec.  7.     Section  1803.2  of  the   Civil  Code  is  amended  to 

47  read : 

48  1803.2.     Except  a.s  provided  in  Section  1808.3,  every  retail 

49  installment  contract  shall  be  contained  in  a  single  document 

50  which  shall  contain : 

51  (a)   The  entire  agreement  of  the  parties  with  respect  to  the 

52  cost  and  terms  of  payment  for  the  goods  and  services,  includ- 

(788) 


S.B.  1093  —  132  — 

1  ing  any  promissory  notes  or  any  other  evidences  of  indebted- 

2  ness  between  the  parties  relating  to  the  transaction. 

3  (b)   Either  at  the  top  of  the  contract  or  directly  above  the 

4  space  reserved  for  the  signature  of  the  buyer,  the  words  "Con- 

5  ditional  Sale  Contract"  or  "Lien  Contract,"  as  the  case  may 

6  be,  shall  appear  in  at  least  10-point  bold  type  where  a  security 

7  interest  in  the  goods  is  retained  or  a  lien  on  other  goods  or 

8  realty  is  obtained  by  the  seller  as  security  for  the  goods  or 

9  services  purchased.  Either  at  the  top  of  the  contract  or  directly 

10  above  the  space  reserved  for  the  signature  of  the  buyer,  the 

11  words  "Retail  Installment  Contract"  shall  appear  in  at  least 

12  10-point  bold  type  where  security  is  not  obtained  by  the  seller 

13  for  the  goods  or  services  purchased.  The  requirements  of  this 

14  subdivision  shall  be  in  addition  to  any  applicable  designation 

15  required  of  a  security  agreement  by  Chapter  9  (commencing  at 

16  Section  19101)  of  Division  5. 

17  (c)   A  notice  in  at  least  eight-point  bold  type  reading  as 

18  follows:  "Notice  to  the  buyer:   (1)   Do  not  sign  this  agree- 

19  ment  before  you  read  it  or  if  it  contains  any  blank  space. 

20  (2)    You  are  entitled  to  a  completely  filled-in  copy  of  this 

21  agreement.  (3)  Under  the  law,  you  have  the  right  to  pay  off 

22  in  advance  the  full  amount  due  and  under  certain  conditions 

23  to  obtain  a  partial  refund  of  the  service  charge." 

24  Sec.  8.     Section  2892  of  the  Civil  Code  is  amended  to  read : 

25  2892.     Subject  to  the  provisions  of  Division  5  (commencing 

26  at  Section  11101),  one  who  holds  property  by  virtue  of  a  lien 

27  thereon,  is  not  entitled  to  compensation  from  the  owner  thereof 

28  for  any  trouble  or  expense  which  he  incurs  respecting  it,  ex- 

29  cept  to  the  same  extent  as  a  borrower,  under  Sections  1892 

30  and  1893. 

31  Sec.  9.     Section  2897  of  the  Civil  Code  is  amended  to  read : 

32  2897.     Subject  to  the  provisions  of  Division  5  (commencing 

33  at  Section  11101) ,  other  things  being  equal,  different  liens  upon 

34  the  same  property  have  priority  according  to  the  time  of  their 

35  creation,  except  in  cases  of  bottomry  and  respondentia. 

36  Sec.  10.     Section  2922  of  the  Civil  Code  is  amended  to  read : 

37  ,  2922.     A  mortgage  of  real  property  can  be  created,  renewed, 

38  or  extended,  only  by  writing,  executed  with  the  formalities  re- 

39  quired  in  the  case  of  a  grant  of  real  property. 

40  Sec.  11.     Section  2924  of  the  Civil  Code  is  amended  to  read : 

41  2924.     Every  transfer  of  an  interest  in  real  property,  other 

42  than  in  trust,  made  only  as  a  security  for  the  performance  of 

43  another  act,  is  to  be  deemed  a  mortgage.  Where,  by  a  mortgage 

44  created  after  July  27,  1917,  of  any  estate  in  real  property,  other 

45  than  an  estate  at  will  or  for  years,  less  than  two,  or  in  any 

46  transfer  in  trust  made  after  July  27,  1917,  of  a  like  estate  to 

47  secure  the  performance  of  an  obligation,  a  power  of  sale  is  con- 

48  ferred  upon  the  mortgagee,  trustee,  or  any  other  person,  to  be 

49  exercised  after  a  breach  of  the  obligation  for  which  such  mort- 

50  gage  or  transfer  is  a  security,  such  power  shall  not  be  exercised 

51  except  where  such  mortgage  or  transfer  is  made  pursuant  to 

52  an  order,  judgment,  or  decree  of  a  court  of  record,  or  to  secure 
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1  the   payment   of   bonds   or   other   evidences    of   indebtedness 

2  authorized  or  permitted  to  be  issued  by  the  Commissioner  of 

3  Corporations,  or  is  made  by  a  public  utility  subject  to  the 

4  provisions  of  the  Public  Utilities  Act,  until   (a)   the  trustee, 

5  mortgagee,  or  beneficiary,  shall  first  file  for  record,  in  the  office 

6  of  the  recorder  of  each  county  wherein  the  mortgaj^ed  or  trust 

7  property  or  some  part  or  parcel  thereof  is  situated,  a  notice 

8  of  default,  identifying  the  mortgage  or  deed  of  trust  by  stating 

9  the  name  or  names  of  the  trustor  or  trustors  and  giving  the 

10  book  and  page  where  the  same  is  recorded  or  a  description  of 

11  the  mortgaged  or  trust  property  and  containing  a  statement 

12  that  a  breach  of  the  obligation  for  whieli  such  mortgage  or 

13  transfer  in  trust  is  security  has  occurred,  and  setting  forth  the 

14  nature  of  such  breach  and  of  his  election  to  sell  or  cause  to  be 

15  sold  such  property  to  satisfy  the  obligation;  (b)  not  less  than 

16  three  months  shall  thereafter  elapse;  and  (c)  after  the  lapse 

17  of  the  three  months  the  mortgagee,  trustee  or  other  person 

18  authorized  to  make  the  sale  shall  give  notice  of  sale,  stating 

19  the  time  and  place  thereof,  in  the  manner  and  for  a  time  not 

20  less  than  that  required  by  law  for  sales  of  real  property  upon 

21  execution.  A  recital  in  the  deed  executed  pursuant  to  the  power 

22  of  sale  of  compliance  with  all  requirements  of  law  regarding 

23  the  mailing  of  copies  of  notices  for  which  requests  have  been 

24  recorded  or  the  publication  of  a  copy  of  the  notice  of  default 

25  or  the  personal  delivery  of  the  copy  of  the  notice  of  default 

26  or  the  posting  of  copies  of  the  notice  of  sale  or  the  publication 

27  of  a  copy  tliereof  shall  constitute  prima  facie  evidence  of  com- 

28  pliance  with  such  requirements  and  conclusive  evidence  thereof 

29  in  favor  of  bona  fide  purchasers  and  encumbrancers  for  value 

30  and  without  notice. 

31  Sec.  12.     Section  2933  of  the  Civil  Code  is  amended  to  read : 

32  2933.     A  power  of  attorney  to  execute  a  moi'tgago  of  real 

33  property   must   be   in   writing,    subscribed,    acknowledged,    or 
:'!4  proved,  certified,  and  recorded  in  like  manner  as  powers  of 

35  attorney  for  grants  of  real  property. 

36  Sec.  13.     Section  2934  of  the  Civil  Code  is  amended  to  read : 

37  2934.     Any  assignment  of  a  mortgage  on  real  property  and 

38  any  assignment  of  the  beneficial  interest  under  a  deed  of  trust 

39  on  real  property  may  be  recorded,  and  from  tlic  time  the  same 

40  is  filed  for  record  operates  as  constructive  notice  of  the  con- 

41  tents  thereof  to  all  persons;  and  any  instrument  by  which  any 

42  mortgage  or  deed  of  trust  of,  lien  upon  or  interest  in  real 

43  property,  is  subordinated  or  waived  as  to  priority  may  be  re- 

44  corded,  and  from  the  time  the  same  is  filed  for  record  operates 

45  as  constructive  notice  of  the  contents  thereof,  to  all  jiersons. 

46  Sec.  14.     Section  2935  of  the  Civil  Code  is  amended  to  read  : 

47  2935.     When  a  mortgage  or  deed  of  trust  is  executed  on  real 

48  property  as  security  for  money  due  or  to  become  due.  on  a 

49  promissory  note,  bond,  or  other  instrument,  designated  in  the 

50  mortgage  or  deed  of  trust,  the  record  of  the  assignment  of 

51  the  mortgage  or  of  the  assignment  of  the  beneficial  intei'est 

52  under  the  deed  of  trust,  is  not  of  itself  notice  to  the  debtor,  his 
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1  heirs,  or  personal  representatives,  so  as  to  invalidate  any  pay- 

2  ment  made  by  them,  or  any  of  them,  to  the  person  holding  such 

3  note,  bond,  or  other  instrument. 

4  Sec.  15.     Section  2980  of  the  Civil  Code  is  repealed. 

5  Sec.  16.     Section  2980.5  of  the  Civil  Code  is  amended  to 

6  read : 

7  2980.5.     (a)  As  used  in  this  section  "contract"  means  any 

8  agreement  for  the  leasing  of  livestock  or  other  animate  chat- 

9  tels,  or  any  agreement  for  the  bailment  or  feeding  of  cattle  of 

10  such  breeds  or  crossbreeds  as  are  primarily  used  for  the  pro- 

11  duction  of  milk  for  human  consumption   (hereinafter  termed 

12  "dairy  cattle")  ;  "lessor"  means  the  lessor  of  any  such  chat- 

13  tels,  or  the  bailor  or  person  owning  dairy  cattle  under  a  feed- 

14  ing  agreement;  "lessee"  means  the  lessee  of  any  such  chattels 

15  or  the  bailee  or  person  feeding  dairy  cattle.  For  the  purposes 

16  of   this    section   bovine   animals   of   the    Galloway,    Hereford, 

17  Polled  Hereford,  Aberdeen  Angus,  shorthorn  (other  than  milk- 

18  ing  shorthorn),  and  Brahma  breeds  or  crossbreeds  within  any 

19  of  said  breeds,  and  steers  of  any  breed  or  crossbreed,  includ- 

20  iug  dairy  breeds  and  crossbreeds,  are  not  ' '  dairy  cattle. ' ' 

21  (b)  Unless  any  such  contract  is  recorded  in  accordance  veith 

22  subsection  (d)  of  this  section  within  10  days  after  the  contract 

23  is  executed,  every  provision  therein  reserving  title  or  property 

24  in   any  such   chattels  to   the   lessor, after   possession   of   the 

25  chattels  is  delivered   to   the  lessee   shall  be  A^oid   as  to   any 

26  purchaser,    creditor    or    encumbrancer    who,    without    actual 

27  knowledge  of  such  provision,  in  good  faith  and  for  value  pur- 

28  chases  the   chattels   from   the   lessee   or   acquires   a   security 

29  interest  therein  or  lien  thereon  by  attachment  or  levy,  before 

30  the  contract  is  so  recorded,  and  as  to  any  other  creditor  who, 

31  without  actual  knowledge  of  such  provision,  in  good  faith  and 

32  for  value  becomes  a  creditor  after  possession  of  the  chattels 

33  is  delivered  to  the  lessee  and  before  the  contract  is  so  recorded, 

34  and  as  against  any  such  purchaser,  creditor  or  encumbrancer 

35  title  or  property  in  any  such  chattels  shall  be  conclusively 

36  presumed  to  have  been  transferred  to  the  lessee  unless  the 

37  contract  is  so  recorded. 

38  (c)  Without  limiting  the  generality  of  subsection  (b)  of  this 

39  section,  for  the  purposes  of  this  section  a  secured  party  having 

40  a  security  interest  in  livestock  or  other  animate  chattels  and 

41  whose  security  agreement  provides  that  it  shall  cover  any  such 

42  chattels  subsequently  acquired  by  the  debtor  shall  be  deemed 

43  to  acquire  a  security  interest  upon  any  such  chattels,  the  pos- 

44  session  of  which  is  thereafter  delivered  to  the  debtor  under 

45  any  contract  as  above  defined,  at  the  time  possession  thereof 

46  is  acquired  by  the  debtor,  and  such  security  interest  shall  be 

47  prior  and  superior  to  the  right,  title  or  interest  of  the  lessor 

48  under  any  such  contract  unless  the  contract  is  recorded  within 

49  10  days  after  the  contract  is  executed. 

50  (d)  Any  such  contract  must  be  acknowledged  or  proved  and 

51  certified  and  must  be  recorded  in  the  office  of  the  county  re- 

52  corder  of  the  county  where  the  chattels  are  located  at  the  time 
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1  the  contract  is  executed  and  also  in  the  county  where  the  lessee 

2  resides  unless  the  lessee  is  a  nonresident.  Where  the  lessee  is  a 

3  corporation  or  a  partnership  the  county  of  residence  thereof 

4  for  the  purpose  of  recording  such  contract  shall  be  deemed  to 

5  be  the  county  wherein  such  corporation  or  partnership  has  its 

6  principal  place  of  business  within  this  State. 

7  Sec.  17.     Section  3076  of  the  Civil  Code  is  repealed. 

8  Sec.  18.     Section  3077  of  the  Civil  Code  is  repealed. 

9  Sec.  19.     Section  3268  of  -the   Civil  Code  is  amended  to 

10  read : 

11  3268.     Except  where  it  is  otherwise  declared,  the  provisions 

12  of  the  foregoing  titles  of  this  part,  in  respect  to  the  rights  and 

13  obligations  of  parties  to  contracts,  are  subordinate  to  the  inten- 

14  tion  of  the  parties,  when  ascertained  in  the  manner  prescribed 

15  by  the  chapter  on  the  interpretation  of  contracts ;  and  the  bene- 

16  fit  thereof  may  be  Avaived  by  any  party  entitled  thereto,  unless 

17  such  waiver  would  be  against  public  policy. 

18  Sec.  20.     Section  3320  of  the  Civil  Code  is  repealed. 

19  Sec.  21.     Section  3440  of  the  Civil  Code  is  amended  to 

20  read : 

21  3440.     Every  transfer  of  personal  property  and  every  lien 

22  on  personal  property  made  by  a  per.son  having  at  the  time  the 

23  possession  or  control  of  the  property,  and  not  accompanied  by 

24  an  immediate  delivery  followed  by  an  actual  and  continued 

25  change  of  possession  of  the  things  transferred,  is  conclusively 

26  presumed   fraudulent   and   void   as   against   the   transferor's 

27  creditors  while  he  remains  in  possession  and  the  successors  in 

28  interest  of  those  creditors,  and  as  against  any  person  on  whom 

29  the  transferor 's  estate  devolves  in  trust  for  the  benefit  of  others 

30  than   the   transferor   and    as   against   purchasers   or   encum- 

31  brancers  in  good  faith  subsequent  to  the  transfer. 

32  This  section  shall  not  apply  to  any  of  the  following : 

33  (a)   Things  in  action. 

34  (b)   Ships  or  cargoes  at  sea  or  in  a  foreign  port. 

35  (c)   Security  interests  and  the  sale   of  accounts,   contract 

36  rights  or  chattel  paper  governed  by  Division  5  (commencing 

37  at  Section  11101),  and  contracts  of  bottomry  or  respondentia. 

38  (d)  Wines  or  brandies  in  the  wineries,  distilleries,  or  wine 

39  cellars  of  the  makers  or  owners  of  the  wines  or  brandies,  or 

40  other  persons  having  possession,  care,  and  control  of  the  wines 

41  or  brandies,  and  the  pipes,   casks,   and   tanks  in  which   the 

42  wines  or  brandies  are  contained,  if  the  transfers  are  made  in 

43  writing  and  executed  and  acknowledged  in  the  same  form  as 

44  provided  for  chattel  mortgages,  and  if  the  transfers  are  re- 

45  corded  in  the  book  of  official  records  in  the  office  of  the  county 

46  recorder  of  the  county  in  which  tlie  wines,  brandies,  pipes. 

47  casks,  and  tanks  are  situated. 

48  (e)   The   tran.sfcr,   or   assignment,   statutory   or   otherwise, 

49  made  for  the  benefit  of  creditors  generally  or  by  any  assignee 

50  acting  under  an  assignment  for  the  benefit  of  creditors  gen- 

51  erally,  or  to  any  mortgage  or  chattel  mortgage  made  for  the 

52  benefit  of  creditors  generally. 
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1  (f )   Property  exempt  from  execution. 

2  (g)   Standing  timber  if  tlie  contract  or  grant  in  relation  to 

3  the  same  is  recorded  as  provided  in  Section  1220  of  this  code. 

4  (h)   A  transfer  of  personal  property  if: 

5  (1)   Said  personal  property  is  leased  back  to  the  transferor 

6  immediately  following  said  transfer. 

7  (2)   The    transferor     (lessee)    or    the    transferee     (lessor) 

8  records  at  least  10  days  before  the  date  of  the  transfer  and 

9  leaseback  in  the  office  of  the  county  recorder  in  the  county 

10  or  counties  in  which  the  personal  property  is  situated,  a  notice 

11  of  the  intended  transfer  and  leaseback  which  states  the  name 

12  and  address  of  the  transferor  (lessee)  and  transferee  (lessor). 

13  The  notice  shall  contain  a  general  statement  of  the  character 

14  of  the  personal  property  intended  to  be  transferred  and  leased 

15  back,  and  show  the  date  when  and  place  where  the  transaction 

16  is  to  be  consummated. 

17  (3)   The  transferor  (lessee)  or  the  transferee  (lessor)  pub- 

18  lishes  a  copy  of  the  notice  pursuant  to  Section  6061  of  the 

19  Government  Code  in  a  newspaper  of  general  circulation  pub- 

20  lished  in  the  judicial  district  in  which  the  personal  property  is 

21  situated,  if  there  is  one,  and  if  there  is  none  in  the  judicial 

22  district,  then  in  a  newspaper  of  general  circulation  in  the 

23  county  embracing  the  judicial  district.  The  publication  shall 

24  be  completed  not  less  than  five  days  before  the  date  of  the  in- 

25  tended  transfer  and  leaseback. 

26  This  section  shall  not  affect  the  rights  of  a  secured  party 

27  who  acquires  his  rights  to  the  personal  property  from  the 

28  transferee  or  his  successor,  if 

29  1.  The  intended  debtor  or  secured  party  records  at  least  10 

30  days  before  the  consummation  of  the  security  agreement  in 

31  the  office  of  the  county  recorder  in  the  county  or  counties  in 

32  which  the  personal  property  is  situated,  a  notice  of  the  trans- 

33  fer  and  intended  security  agreement  which  states  the  names 

34  and  addresses  of  the  transferor  and  transferee  and  of  the  in- 

35  tended  debtor  and  secured  party.  The  notice  shall  contain  a 

36  general  statement  of  the  character  of  the  personal  property 

37  transferred  and  intended  to  be  subject  to  the  security  interest, 

38  and  show  the  date  when  and  place  where  the  security  agree- 

39  ment  is  to  be  consummated,  and 

40  2.  The  intended  debtor  or  secured  party  publishes  a  copy 

41  of  the  notice  pursuant  to  Section  6061  of  the  Government  Code 

42  in  a  newspaper  of  general  circulation  published  in  the  judicial 

43  district  in  which  the  personal  property  is  situated,  if  there 

44  is  one,  and  if  there  is  none  in  the  judicial  district,  then  in  a 

45  newspaper  of  general  circulation  in  the  county  embracing  the 

46  judicial  district.  The  publication  shall  be  completed  not  less 

47  than  five  days  before  the  date  of  the  intended  security  agree- 

48  ment. 
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1  Sec.  22.     Section  3440.1  of  the  Civil  Code  is  amended  to 

2  read : 

3  3440.1.     The  sale,  transfer  or  assignment  of  a  stock  in  trade, 

4  in  bulk,  or  a  substantial  part  thereof,  other  than  in  the  ordi- 

5  nary  course  of  trade  and  in  the  regular  and  usual  practice  and 

6  method  of  business  of  the  vendor,  transferor,  or  assignor,  and 

7  the  sale,  transfer,  or  assignment  of  or  the  creation  of  a  non- 

8  purchase  money  security  interest  in  the  fixtures  or  store  equip- 

9  ment  of  a  baker,  cafe  or    restaurant  owner,  garage  owner, 

10  cleaner  and  dyer,  or  retail  or  wholesale  merchant,  is  conclu- 

11  sively  presumed  fraudulent  and  void  as  against  the  existing 

12  creditors  of  the  vendor,  transferor,  assignor,  or  debtor,  unless 

13  before  the  consummation  of  the  sale,  transfer,  assignment,  or 

14  security    transaction,    the    vendor,    transferor,    assignor,    or 

15  debtor,  or  the  intended  vendee,  transferee,  assignee,  or  secured 

16  party  does  all  of  the  following: 

17  (a)  Records  at  least  10  days  before  the  consummation  of 

18  the  sale,  transfer,  assignment,  or  security  transaction,  in  the 

19  office  of  the  county  recorder  in  the  county  or  counties  in  which 

20  the  stock  in  trade,  fixtures,  or  equipment  are  situated,  a  notice 

21  of  the  intended  sale,  transfer,  assignment,  or  security  interest, 

22  which  states  the  name  and  address  of  the  intended  vendor. 

23  transferor,  assignor,  or  debtor  and  the  name  and  address  of 

24  the  intended  vendee,  transferee,  assignee,  or  secured  party. 

25  The  notice  shall  contain  a  general  statement  of  the  character 

26  of  the  merchandise  or  property  intended  to  be  sold,  assigned, 

27  transferred,  or  subjected  to  the  security  interest,  and  show 

28  the  date  and  place  where  the  purchase  price  or  consideration 

29  is  to  be  paid. 

30  (b)   Publishes  a  copy  of  the  notice  pursuant  to  Section  6061 

31  of  the  Government  Code  in  a  newspaper  of  general  circulation 

32  published  in  the  judicial  district  in  which  the  stock  in  trade, 

33  fixtures,  or  equipment  are  situated,  if  there  is  one,  and  if  there 

34  is  none  in  the  judicial  district,  then  in  a  newspaper  of  general 

35  circulation  in  the  county  embracing  the  judicial  district.  The 

36  publication  shall  be  completed  not  less  than  five  days  before 

37  the  date  of  the  intended  sale,  transfer,  assignment,  or  security 

38  interest. 

39  If  the  intended  sale  is  to  be  at  public  auction,  the  notice 

40  required  to  be  recorded  and  published  shall  state  that  fact,  and 
4][  the  time,  terms,  and  place  of  auction,  the  names  and  addresses 

42  of  the  vendor  and  auctioneer  and  a  general  statement  of  the 

43  character  of  the  merchandise  or  property  intended  to  be  sold. 

44  The  sale  shall  not  occur  within  10  days  from  the  recordation 

45  of  the  notice. 

46  Any  auctioneer  selling  the  stock  in  trade  or  fixtures  and 

47  store  equipment  of  a  baker,  cafe  or  restaurant  owner,  garage 

48  owner,  cleaner  and  dyer,  or  retail  or  wholesale  merchant,  is 

49  personally  liable  for  all  damages  incurred  by  any  creditor  of 

50  the  merchant  if  the  notice  is  not  recorded  and  published  as 

51  required  by  this  section. 
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1  The  provisions  of  this  section  shall  not  apply  or  extend  to: 

2  (a)  Any  sale,  transfer,  or  assignment  of  a  stock  in  trade 

3  or  to  any  sale,  transfer,  assignment  of  or  creation  of  a  security 

4  interest  in  the  fixtures,  or  store  equipment,  of  a  baker,  cafe 

5  or  restaurant  owner,  garage  owner,  cleaner  and  dyer,  or  retail 

6  or  wholesale  merchant,  made  under  the  direction  or  order  of 

7  a  court  of  competent  jurisdiction   or  by  any   executor,   ad- 

8  ministrator,  guardian,  receiver,  or  other  officer  or  person  aet- 

9  ing  in  the  regular  and  proper  discharge  of  official  duty,  or  in 

10  the  discharge  of  any  trust  imposed  upon  him  by  law. 

11  (b)   Any  transfer   or   assignment,   statutory   or   otherwise, 

12  made  for  the  benefit  of  creditors  generally,  nor  by  any  as- 

13  signee  acting  under  such  an  assignment  for  the  benefit  of 

14  creditors  generally  nor  to  any  security  interest  created  for 

15  the  benefit  of  creditors  generally. 

16  (c)  Any  sale,  transfer,  assignment  of  or  security  interest  in 

17  any  property  exempt  from  execution. 

18  (d)   Any  sale,  transfer,  or  assignment  of  wines  or  brandies 

19  in  the  wineries,  distilleries,  or  wine  cellars  of  the  makers  or 

20  owners  of  the  wines  or  brandies,  or  other  persons  having  pos- 

21  session,  care,  and  control  of  the  wines  or  brandies,  and  the 

22  pipes,  casks,  and  tanks  in  which  the  wines  or  brandies  are 

23  contained,  if  the  sales,   transfers,   or  assignments  are  made 

24  in  writing  and  acknowledged,  and  if  the  sales,  transfers,  or 

25  assignments  are  recorded  in  the  book  of  official  records  in  the 

26  office  of  the  county  recorder  of  the  county  in  which  the  wines, 

27  brandies,  pipes,  casks,  and  tanks  are  .situated. 

28  Sec.  23.     Section  542  of  the   Code  of  Civil  Procedure  is 

29  amended  to  read: 

30  542.     The  sheriff,  constable,  or  marshal,  to  whom  the  writ 

31  is  directed  and  delivered,  must,  upon  receipt  of  instructions 

32  in  writing,  signed  by  the  plaintiff  or  his  attorney  of  record, 

33  and  containing  a  description  of  the  property,  and  in  the  case 

34  of  real  property  or  growing  crops  the  name  of  the  record  owner 

35  of  the  real  property  to  be  attached,  or  upon  which  the  crops 

36  are  growing,  execute  the  same  without  delay,  and  if  the  under- 

37  taking  mentioned  in  Section  540  of  this  code  be  not  given,  as 

38  follows : 

39  1.  Real  property,  standing  upon  the  records  of  the  county 

40  in  the  name  of  the  defendant,  must  be  attached,  by  recording 

41  with  the  recorder  of  the  county  a  copy  of  the  writ,  together 

42  with  a  description  of  the  property  attached,  and  a  notice  that 

43  it  is  attached,  and  by  serving  an  occupant  of  the  property,  if 

44  there  is  one  upon  the  property  at  the  time  service  is  attempted, 

45  with  a  similar  copy  of  the  writ,  description  and  notice,  or  if 

46  there  is  no  occupant  then  on  the  property,  then,  by  posting  the 

47  same  in  a  conspicuous  place  on  the  property  attached.  Service 

48  upon  the  occupant  may  be  made  by  leaving  said  copy  of  the 

49  writ,  description  and  notice  with  the  occupant  personally,  or, 

50  in  his  absence,  with  any  person,  of  suitable  age  and  discretion, 
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1  found  upon  the  property  at  the  time  service  thereof  is  at- 

2  tempted  and  who  is  either  an  employee  or  agent  of  such  occii- 

3  pant  or  a  member  of  his  family  or  household.  Where  the  prop- 

4  erty  described  in  the  notice  consists  of  more  than  one  distinct 

5  lot,  parcel  or  governmental  subdivision  and  any  of  such  lots, 

6  parcels,  or  governmental  subdivisions  lie  with  relation  to  any 

7  of  the  others  so  as  to  form  one  or  more  continuous,  unbroken 

8  tracts,  one  service  or  posting  need  be  made  as  to  each  such 

9  continuous,  unbroken  tract. 

10  la.  Growing  crops   (which,  until  severed,  shall  be  deemed 

11  personal  property  not  capable  of  manual  delivery),  growing 

12  upon  real  property  standing  upon  the  records  of  the  county  in 

13  the  name  of  the  defendant,  must  be  attached  by  recording  with 

14  the  recorder  of  the  county  a  copy  of  the  writ,  together  with  a 

15  description  of  the  grooving  crops  to  be  attached,  and  of  the 

16  real  property  upon  which  the  same  are  grooving,  and  a  notice 

17  that  such  growing  crops  are  attached  in  pursuance  of  the  writ, 

18  and  by  serving  an  occupant  of  the  real  property,  if  there  is  one 

19  upon  the  real  propertj'  at  the  time  service  is  attempted,  with 

20  a  similar  copy  of  the  writ,  description  and  notice,  or  if  there 

21  is  no  occupant  then  on  the  real  property,  then,  by  posting  the 

22  same  in  a  conspicuous  place  on  the  real  property.  Service  upon 

23  the  occupant  may  be  made  by  leaving  said  copy  of  the  writ, 

24  description  and  notice  with  the  occupant  personally,  or,  in  his 

25  absence,  with  any  person,  of  suitable  age  and  discretion,  found 

26  upon  the  real  property  at  the  time  service  thereof  is  attempted 

27  and  who  is  either  an  employee  or  agent  of  such  occupant  or  a 

28  member  of  his  family  or  household.  Where  the  real  property 

29  described  in  the  notice  consists  of  more  than  one  distinct  lot, 

30  parcel  or  governmental  subdivision,   and   any   of  such   lots, 

31  parcels  or  governmental  subdivisions  lie  with  relation  to  any 

32  of  the  others  so  as  to  form  one  or  more  continuous  unbroken 

33  tracts,  one  service  or  posting  need  be  made  as  to  each  such  con- 

34  tinuous  unbroken  tract. 

35  Whenever  growing  crops  have  been  attached  under  the  pro- 

36  visions  of  this  subdivision,  which  will  greatly  deteriorate  in 

37  value,  unless  properly  cultivated,  cared  for,  harvested,  packed 

38  or  sold,  tlie  court  issuing  such  writ,  upon  application  of  the 

39  person  in  whose  favor  the  writ  runs,  and  after  due  notice  to  the 

40  owner  of  said  property,  may  direct  the  sheriff  to  take  posses- 

41  sion  of  said  property  and  to  cultivate,  care  for  and  preserve 

42  the  same  and,  when  necessary,  harvest,  pack  and  sell  such 

43  property.  Any  sale  of  such  property  shall  be  made  in  the  same 

44  manner  that  property  is  sold  on  execution  and  the  proceeds 

45  must  be  retained  by  the  slierifT  to  be  applied  to  the  satisfaction 

46  of  any  judgment  which  may  be  recovered  in  the  action  in 

47  which  said  writ  is  issued.  The  court  shall  order  said  applicant 

48  to  pay  such  expenses  in  advance  if  the  court  may  deem  it 

49  proper,  or  may  direct  that  the  whole  or  any  part  of  such 

50  expenses  be  paid  from  tlie  proceeds  of  any  sale  of  such  prop- 

51  erty. 
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1  2.  Real  property,  or  any  interest  therein,  belonging  to  the 

2  defendant,  and  held  by  any  other  person,  or  standing  on  the 

3  records  of  the  county  in  the  name  of  any  other  person,  must 

4  be  attached  in  the  same  manner  as  is  real  property  standing 

5  upon  the  records  of  the  county  in  the  name  of  the  defendant 

6  by  the  provisions  of  subdivision  1  of  this  section  and  the  notice 

7  of    attachment    shall    state    that    the    real    property    therein 

8  described,  and  any  interest  of  the  defendant  therein  held  by 

9  or  standing  on  the  records  of  the  county  in  the  name  of  such 

10  other   person    (naming   him),   are   attached.    In   addition,    a 

11  similar  copy  of  the  writ,  description  and  notice  shall  be  de- 

12  livered  to  such  other  person,  or  his  agent,  if  known  and  within 

13  the  county,  or  left  at  the  residence  of  either,  if  within  the 

14  county.    The    recorder    must    index    such    attachment    when 

15  recorded,  in  the  names,  both  of  the  defendant  and  of  the  per- 

16  son  by  whom  the  property  is  held  or  in  whose  name  it  stands 

17  of  record. 

18  2a.  Growing  crops  (which,  until  severance,  shall  be  deemed 

19  personal  property  not  capable  of  manual  delivery),  or  any 

20  interest  therein,  belonging  to  the  defendant,  and  growing  upon 

21  real  property  held  by  any  other  person  or  standing  upon  the 

22  records  of  the  county  in  the  name  of  any  other  person,  must  be 

23  attached  in  the  same  manner  as  growing  crops  growing  upon 

24  real  propertj^  standing  upon  the  records  of  the  county  in  the 

25  name  of  the  defendant  are  attached  by  the  provisions  of  sub- 

26  division  la  of  this  section,  and  the  notice  of  attachment  shall 

27  state  that  the  crops  therein  described  or  any  interest  of  the 

28  defendant  therein,  held  by,  or  standing  upon  the  records  of 

29  the  county  in  the  name  of,  such  other  person  (naming  him), 

30  are  attached  in  pursuance  of  the  writ.  In  addition,  a  similar 

31  copy  of  the  writ,  description  and  notice  shall  be  delivered  to 

32  such  other  person,   or  his  agent,  if  known  and  within  the 

33  county,  or  left  at  the  residence  of  either,  if  known  and  within 

34  the  county.  The  recorder  must  index  such  attachment  when 

35  recorded,  in  the  names  of  both  the  defendant  and  of  the  per- 

36  son  by  whom  the  real  property  is  held,  or  in  whose  name  it 

37  stands  on  the  record. 

38  Whenever  growing  crops  have  been  attached  under  the  pro- 

39  visions  of  this  subdivision,  which  will  greatly  deteriorate  in 

40  value  unless  properly  cultivated,  cared  for,  harvested,  packed 

41  or  sold,  the  court  issuing  such  writ,  upon  application  of  the 

42  person  in  whose  favor  the  writ  runs,  and  with  or  without  notice 

43  as  the  court  directs  to  the  owner  of  said  property,  may  direct 

44  the  sheriff  to  take  possession  of  said  property  and  to  cultivate, 

45  care  for  and  preserve  the  same  and,  when  necessary,  harvest, 

46  pack  and  sell  such  property.  Any  sale  of  such  property  shall 

47  be  made  in  the  same  manner  that  property  is  sold  under  execu- 

48  tion  and  the  proceeds  must  be  retained  by  the  sheriff  to  be  ap- 

49  plied  to  the  satisfaction  of  any  judgment  which  may  be  re- 

50  covered  in  the  action  in  which  said  writ  is  issued.  The  court 

51  shall  order  said  applicant  to  pay  such  expenses  in  advance  if 

52  the  court  may  deem  it  proper,  or  may  direct  that  the  whole 
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1  or  any  part  of  such  expenses  be  paid  from  the  proceeds  of  any 

2  sale  of  such  property. 

3  3.  Personal  property,  capable  of  manual  delivery,   in  the 

4  possession  of  the  defendant,  must  be  attached  by  taking  it  into 

5  custody. 

6  4.  In  cases  where  the  sheriff,  constable,  or  marshal  is  in- 

7  structed  to  take  into  possession  personal  property  capable  of 

8  manual  delivery,  whether  the  same  is  to  be  placed  in  a  ware- 

9  house  or   in  custody  of  a   keeper,   the   sheriff,   constable   or 

10  marshal  shall  require,  as  a  prerequisite  to  the  taking  of  such 

11  property,  that  in  addition  to  written  instructions  the  plaintiff 

12  or  his  attorney  of  record  deposit  with  the  sheriff,  constable  or 

13  marshal,  a  sum  of  money  sufficient  to  pay  the  expenses  of 

14  taking  and  keeping  safelj^  said  property  for  a  period  not  to 

15  exceed  15  days.  In  the  event  that  a  further  detention  of  said 

16  property  is  required,  the  sheriff,  constable  or  marshal  must, 

17  from  time  to  time,  make  written  demand  upon  the  plaintiff  or 

18  his  attorney  for  further  deposits  to  cover  estimated  expenses 

19  for  periods  not  to  exceed  five  days  each.  Such  demand  must  be 

20  served  as  provided  in  Section  1011  of  this  code,  or  by  deposit- 

21  ing  such  notice  in  the  post  office  in  a  sealed  envelope,  as  first- 

22  class  registered  mail,  postage  prepaid,  addressed  to  the  person 

23  on  whom  it  is  served  at  his  last  known  office  or  place  of  resi- 

24  deuce.  In  the  event  that  the  money  so  demanded  is  not  paid, 

25  the  sheriff,  constable  or  marshal  shall  release  the  property  to 

26  the  person  or  persons  from  whom  the  same  was  taken.  There 

27  shall  be  no  liability  upon  the  part  of  the  sheriff,  constable  or 

28  marshal  to  take  or  hold  personal  property  unless  the  provisions 

29  of  this  section  shall  have  been  fully  complied  with.  There  shall 

30  be  no  liability  upon  the  part  of  the  sheriff,  constable  or  marshal. 

31  either  to  the  plaintiff  or  the  defendant  for  loss  by  fire,  theft. 

32  injury  or  damage  of  any  kind  to  personal  property  capable  of 

33  manual  delivery  while  in  the  possession  of  the  sheriff,  constable 

34  or  marshal  either  in  a  warehouse  or  in  the  custody  of  a  keeper 

35  or  en  route  to  or  from  a  warehouse  unless  the  sheriff,  constable 

36  or  marshal  shall  be  negligent  in  his  care  or  handling  of  the 

37  property. 

38  5.  Debts    and    credits    and    other    personal    property    not 

39  capable  of  manual  delivery  must  be  attached  by  leaving  with 

40  the  persons  owing  such  debts,  or  having  in  his  possession,  or 

41  under  his  control,  such  credits  and  other  personal  property,  or 

42  with  his  agent  or,  in  the  case  of  a  corporation,  with  the  presi- 

43  dent  of  the  corporation,  vice  president,  secretary,  assistant 

44  secretary,  cashier,  or  managing  agent  thereof,  a  copy  of  the 

45  writ,  and,  if  the  demand  as  stated  in  the  writ  does  not  exceed 

46  three  hundred  dollars  ($300)  exclusive  of  interest,  attorney's 

47  fees  and  costs,  a  copy  of  the  complaint  in  the  action  from 

48  which  the  writ  issued,  and,  in  every  case,  a  notice  that  the 

49  debts  owing  by  him  to  the  defendant,  or  the  credits  and  other 

50  personal  property  in  his  possession,  or  under  his  control,  be 

51  longing  to  the  defendant,  are  attached  in  pursuance  of  such 

52  writ;  provided,  that  debts  owing  to  defendant  arising  from 
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1  personal  services  rendered  at  any  time  within  30  days  next 

2  preceding  the  levy  of  attachment  such  attachment  is  subject  to 

3  the  provisions  of  Section  690.11  of  the  Code  of  Civil  Procedure ; 

4  provided,  however,  that  debts  owing  to  the  defendant  by  any 

5  of  the  following  financial  institutions :  (a)  banks;  (b)  savings 

6  and  loan  associations;  (c)  title  insurance  companies  or  under- 

7  written  title  companies   (as  defined  in  Section  12402  of  the 

8  Insurance  Code)  ;  (d)  industrial  loan  companies  (as  defined  in 

9  Section   18003  of  the  Financial   Code),  maintaining  branch 

10  offices,  or  credits  or  other  personal  property  whether  or  not  the 

11  same  is  capable  of  manual  delivery,  belonging  to  the  defendant 

12  and  in  the  possession  of  or  under  the  control  of  such  financial 

13  institution  must  be  attached  by  leaving  a  copy  of  the  writ  and 

14  the  notice,  together  with  a  copy  of  the  complaint  if  required 

15  hereunder,  with  the  manager  or  other  officer  of  such  financial 

16  institution  at  the  office  or  branch  thereof  at  which  the  account 

17  evidencing  such  indebtedness  of  the  defendant  is  carried,  or 

18  at  which  such  financial  institution  has  credits  or  other  personal 

19  property  belonging  to  the  defendant  in  its  possession  or  under 

20  its  control ;  and  no  attachment  shall  be  effective  as  to  any  debt 

21  owing  by  such  financial  institution  if  the  account  evidencing 

22  such  indebtedness  is  carried  at  an  office  or  branch  thereof  not 

23  so  served,  or  as  to  any  credits  or  other  personal  property  in  its 

24  possession  or  under  its  control  at  any  office  or  branch  thereof 

25  not  so  served.  Whenever  wages  have  been  attached  under  the 

26  provisions  of  this  subdivision,  the  notice  described  above  shall 

27  state  the  provisions  of  Section  690.11  of  this  code,  and  shall 

28  state  that  the  debtor,  to  avail  himself  of  an  exemption  of  more 

29  than  one-half  of  his  wages  earned  the  preceding  30  days,  must 

30  file  an  affidavit  with  the  levying  officer  as  provided  in  Section 

31  690.26  of  this  code. 

32  6.  Checks,  drafts,  money  orders  and  other  orders  for  the 

33  withdrawal  of  money  from  a  banking  corporation  or  associa- 

34  tion,  which  are  in  the  possession  of  and  payable  to  the  defend- 

35  ant  or  judgment  debtor  on  demand,  must  be  attached  by  taking 

36  the  same  into  custody,  and  the  sheriff,  constable,  or  marshal, 

37  to  whom  the  writ  is  directed  and  delivered,  shall  promptly 

38  thereafter  endorse  the  same  and  present,  or  cause  the  same  to 

39  be  presented,  for  payment.  The  sheriff,  constable,  or  marshal 

40  shall  endorse  such  check,  draft,  monej   order  or  other  order 

41  for  the  withdrawal  of  money  by  writing  the  name  of  the  de- 

42  fendant  or  judgment  debtor  thereon  and  the  name  and  official 

43  title  of  the  officer  making  the  levy  with  the  statement  that  such 

44  endorsement  is  made  pursuant  to  levy  of  writ  of  attachment  or 

45  execution  and  giving  the  title  of  court  and  cause  in  which  such 

46  writ  was  issued,  and  such  endorsement  shall  be  sufficient  en- 

47  dorsement  and  no  banking  corporation  or  association  on  which 

48  said  check,  draft,  money  order  or  other  order  for  the  with- 

49  drawal  of  money  is  drawn  shall  incur  any  liability  to  any 

50  person,  firm  or  corporation  by  reason  of  paying  to  such  officer 

51  such  check,  draft,  money  order  or  other  order  for  withdrawal 

52  of  money  by  reason  of  such  endorsement,  nor  shall  the  officer 
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1  making  the  levy  incur  any  liability  by  reason  of  his  endorsing 

2  and  presenting  for  and  obtaining  payment  of  siicb  check,  draft, 

3  money  order  or  other  order  for  the  payment  of  money;  pro- 

4  vided,  however,  that  the  funds  or  credit  resulting  from  the 

5  payment  of  such  check,  draft,  money  order  or  other  order  for 

6  withdrawal  of  money  shall  be  held  by  said  officer  subject  to 

7  the  levy  of  said  writ  of  attachment  or  execution.  If  it  appear 

8  from  the  face  of  such  cheek,  draft,  money  order  or  other  order 

9  for  the  withdrawal  of  money  that  the  same  has  been  tendered 

10  to  the  defendant  or  judgment  debtor  in  satisfaction  of  a  claim 

11  or  demand  and  that  endorsement  thereof  shall  be  considered  a 

12  release  and  satisfaction  by  defendant  or  judgment  debtor  of 

13  such  claim  or  demand,  then,  in  such  event,  the  officer  making 

14  the  levy  shall  not  endorse  said  check,  draft,  money  order  or 

15  other  order  for  the  withdrawal  of  money  unless  the  defendant 

16  or  judgment  debtor  shall  first  endorse  the  same  to  the  officer 

17  making  the  levy;  provided,  however,  that  if  said  defendant 

18  shall  not  endorse  said  check,  draft,  money  order  or  other  order 

19  for  withdrawal  of  money  to  the  officer  making  the  levy,  said 

20  officer  may  thereafter  hold  such  check,  draft,  money  order  or 

21  other  order  for  the  withdrawal  of  money  subject  to  such  levy 

22  and  shall  incur  no  liability  to  the  defendant  or   judgment 

23  debtor  or  to  any  other  person,  firm  or  corporation  for  delay  in 

24  presentment  of  the  same  for  pa\-ment. 

25  Sec.  24.     Section  726   of  the   Code  of  Civil  Procedure  is 

26  amended  to  read  : 

27  726.     There  can  be  but  one  form  of  action  for  the  recovery 

28  of  any  debt,  or  the  enforcement  of  any  right  secured  by  mort- 

29  gage  upon  real  property,  which  action  must  be  in  accordance 

30  with  the  provisions  of  this  chapter.  In  such  action  the  court 

31  may,  by  its  judgment,  direct  the  sale  of  the  encumbered  prop- 

32  erty  (or  so  much  thereof  as  may  be  necessary),  and  the  appli- 

33  cation  of  the  proceeds  of  the  sale  to  the  payment  of  the  costs 

34  of  court,  and  the  expenses  of  the  sale,  and  the  amount  due 

35  plaintiff,  including,  where  the  mortgage  provides  for  the  pay- 

36  ment  of  attornej'-'s  fees,  such  sum  for  such  fees  as  the  court 

37  shall  find  reasonable,  not  exceeding  the  amount  named  in  the 

38  mortgage. 

39  The  court  may,  by  its  judgment,  or  at  any  time  after  judg- 

40  ment,  appoint  a  commissioner  to  sell  the  encumbered  property. 

41  It  must  require  of  him  an  undertaking  in  an  amount  fixed  by 

42  the  court,  with  sufficient  sureties,  to  be  approved  by  the  judge, 

43  to  the  effect  that  the  commissioner  will  faithfully  perform  the 

44  duties  of  his  office  according  to  law.  Before  entering  upon  the 

45  discharge  of  his  duties  he  must  file  such  undertaking,  so  ap- 

46  proved,  together  with  his  oath  that  he  will  faithfully  perform 

47  the  duties  of  his  office. 

48  The  decree  for  the  foreclosure  of  a  mortgage  or  deed  of 

49  trust  secured  by  real  property  or  any  interest  therein  shall 

50  declare  the  amount  of  the  indebtedness  or  right  so  secured  and, 

51  unless  judgment  for  any  deficiency  there  may  be  between  tlie 

52  sale  price  and  the  amount  due  with  costs  is  waived  by  the 
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1  judgment  creditor,  shall  determine  the  personal  liability  of 

2  any  defendant  for  the  payment  of  the  debt  secured  by  such 

3  mortgage  or  deed  of  trust  and  shall  name  such  defendants 

4  against  whom  a  deficiency  judgment  may  be  ordered  following 

5  the  proceedings  hereinafter  prescribed.  In  the  event  of  such 

6  waiver  the  decree  shall  so  declare  and  there  shall  be  no  judg- 

7  ment  for  a  deficiency.  In  the  event  that  a  deficiency  is  not 

8  waived  and  it  is  decreed  that  any  defendant  is  personally 

9  liable  for  such  debt,  then  upon  application  of  the  plaintiff  filed 

10  at  any  time  within  three  months  of  the  date  of  the  foreclosure 

11  sale  and  after  a  hearing  thereon  at  which  the  court  shall  take 

12  evidence  and  at  which  hearing  either  party  may  present  evi- 

13  dence  as  to  the  fair  value  of  the  property  or  the  interest  therein 

14  sold  as  of  the  date  of  sale,  the  court  shall  render  a  money  judg- 

15  ment  against  such  defendant  or  defendants  for  the  amount  by 

16  which  the  amount  of  the  indebtedness  with  interest  and  costs 

17  of  sale  and  of  action  exceeds  the  fair  value  of  the  property  or 

18  interest  therein  sold  as  of  the  date  of  sale ;  provided,  however, 

19  that  in  no  event  shall  the  amount  of  said  judgment,  exclusive 

20  of  interest  from  the  date  of  sale  and  of  costs  exceed  the  differ- 

21  ence  between  the  amount  for  which  the  property  was  sold  and 

22  the  entire  amount  of  the  indebtedness  secured  by  said  mortgage 

23  or  deed  of  trust.  Notice  of  such  hearing  must  be  served  upon 

24  all  defendants  who  have  appeared  in  the  action  and  against 

25  whom  a  deficiency  judgment  is  sought,  or  upon  their  attorneys 

26  of  record,  at  least  15  days  before  the  date  set  for  such  hearing. 

27  Upon  application  of  any  party  made  at  least  10  days  before 

28  the  date  set  for  such  hearing  the  court  shall,  and  upon  its  own 

29  motion  the  court  at  any  time  may,  appoint  one  of  the  inheri- 

30  tance  tax  appraisers  provided  for  by  law  to  appraise  the  prop- 

31  erty  or  the  interest  therein  sold  as  of  the  time  of  sale.  Such 

32  appraiser  shall  file  his  appraisal  with  the  clerk  and  the  same 

33  shall  be  admissible  in  evidence.  Such  appraiser  shall  take  and 

34  subscribe  an  oath  to  be  attached  to  the  appraisal  that  he  has 

35  truly,  honestly  and  impartially  appraised  the  property  to  the 

36  best  of  his  knowledge  and  ability.  Any  appraiser  so  appointed 

37  may  be  called  and  examined  as  a  witness  by  any  party  or  by 

38  the  court  itself.  The  court  must  fix  the  compensation,  not  to 

39  exceed  $5  per  day,  and  expenses  for  the  time  actually  engaged 

40  in  such  appraisal,  which  may  be  taxed  and  allowed  in  like 

41  manner  as  other  costs. 

42  No  person  holding  a  conveyance  from  or  under  the  mort- 

43  gagor  of  the  property  mortgaged,  or  having  a  lien  thereon, 

44  which  conveyance  or  lien  does  not  appear  of  record  in  the 

45  proper  office  at  the  time  of  the  commencement  of  the  action 

46  need  be  made  a  party  to  such  action,  and  the  judgment  therein 

47  rendered,  and  the  proceedings  therein  had,  are  as  conclusive 

48  against  the  party  holding  such  unrecorded  conveyance  or  lien 

49  as  if  he  had  been  a  party  to  the  action. 

50  If  the  court  appoint  a  commissioner  for  the  sale  of  the  prop- 

51  erty,  he  must  sell  it  in  the  manner  provided  by  law  for  the  sale 

(801) 


—  145  —  S.B.  1093 

1  of  like  property  bj^  the  sheriff  upon  execution;  and  the  pro- 

2  visions  of  Chapter  1,  Title  9,  Part  2,  of  this  code  are  hereby 

3  made  applicable  to  sale  made  by  such  commissioner,  and  the 

4  powers  therein  given  and  the  duties  therein  imposed  on  sheriffs 

5  aie  extended  to  such  commissioner. 

6  In  all  cases  heretofore,  now  or  hereafter  pending  in  the 

7  courts  of  this  State,  in  the  event  of  the  death,  absence  from 

8  the  State,  other  disability  or  disqualification  of  the  commis- 

9  sioner  appointed  to  sell  encumbered  property  under  the  fore- 

10  going  provisions  of  this  section,  the  court  may,  upon  the  hap- 

11  pening  of  either  the  death,  absence  from  the  State,  other  dis- 

12  ability   or   disqualification   of   the   commissioner,   appoint    an 

13  elisor  to  perform  the  duties  of  such  commissioner  which  are 

14  then  to  be  performed  in  such  action.  The  elisor  so  appointed 

15  shall  give  the  undertaking,   and   take  the   oath  hereinbefore 

16  provided  to  be  given  and  taken  by  a  commissioner,  before  en- 

17  teriug  upon  the  discharge  of  his  duties,  and  shall  thereafter 

18  perform  all  duties  left  unperformed  by  the  commissioner  whom 

19  he  is  appointed  to  succeed,  with  like  effect  as  if  such  duties  had 

20  been  performed  by  the  commissioner. 

21  If  the  land  mortgaged  consists  of  a  single  parcel,  or  two  or 

22  more  contiguous  parcels,  situated  in  two  or  more  counties,  the 

23  court  may,  in  its  judgment,  direct  the  whole  thereof  to  be  sold 

24  in  one  of  such  counties  by  the  sheriff,  commissioner  or  elisor,  as 

25  the  ease  may  be,  and  upon  such  proceedings,  and  with  like 

26  effect,  as  if  the  whole  of  the  property  were  situated  in  that 

27  county. 

28  Sec.  25.     Section  1973a  of  the  Code  of  Civil  Procedure  is 

29  repealed. 

30  Sec.  26.     Section  2404  of  the  Corporations  Code  is  amended 

31  to  read : 

32  2404.     Subject  to  Sections  1300  to  1303,  inclusive,  relative 

33  to  shareholders'  subscription  liability,  and  to   Section  2704, 

34  relative  to  transfer  of  shares  subject  to  lien,  no  restriction  of 

35  the  right  to  transfer  shares  stated  in  the  articles  or  bylaws,  no 

36  power  of  assessment,  and  no  lien  on  shares  for  assessments 

37  or  for  the  unpaid  subscription  price  or  other  lien  in  favor  of 

38  the  corporation,  is  effective  against  a  transferee  of  the  shares 

39  unless  stated  on  the  face  of  the  certificate. 

40  Sec.  27.     Section  2408  of  the  Corporations  Code  is  repealed. 

41  Sec.  28.     Section  2409  of  the  Corporations  Code  is  roopaled 

42  repealed . 

43  Sec.  29.     Section  2410  of  the  Corporations  Code  is  repealed. 

44  Sec.  30.     Section  2411  of  the  Corporations  Code  is  repealed. 

45  Sec.  31.     Section  2412  of  the  Corporations  Code  is  repealed. 

46  Sec.  32.     Article  2  (commencing  at  Section  2450)  of  Chap- 

47  ter  2  of  Part  5  of  Division  1  of  Title  1  of,  and  Division  5 

48  (commencing  with  Section  30000)  of  Title  4  of,  the  Corpora- 

49  tions  Code  w  are  repealed. 

50  Sec.  33.     Section  950  of  the  Financial  Code  is  repealed. 

51  Sec.  34.     Section  951  of  the  Financial  Code  is  repealed. 
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1  Sec.  35.     Article  3   (commencing  at  Section  990)   and  Ar- 

2  tide  4  (commencing  at  Section  1010)  of  Chapter  8  of  Division 

3  1  of  the  Financial  Code  are  repealed. 

4  Sec.  36.     Section  28  of  the  Vehicle  Code  is  amended  to 

5  read : 

6  28.     Whenever  possession  is  taken  of  any  vehicle  by  or  on 

7  behalf  of  any  legal  owner  thereof  under  the  terms  of  a  security 

8  agreement  or  lease  agreement,  the  person  taking  possession 

9  shall,  within  24  hours  thereafter,  notify  the  city  police  depart- 

10  ment  where  such  taking  of  possession  occurred,  if  within  an 

11  incorporated  city,  or  the  sheriff's  department  of  the  county 

12  where  such  taking  of  possession  occurred,  if  outside  an  incor- 

13  porated  city. 

14  Sec.  37.     Section  370  of  the  Vehicle  Code  is  amended  to 

15  read : 

16  370.     A  ''legal  owner"  is  a  person  holding  a  security  inter- 

17  est  in  a  vehicle  which  is  subject  to  the  provisions  of  Division  5 

18  (commencing  at  Section  11101)  of  the  Civil  Code,  or  the  lessor 

19  of  a  vehicle  to  the  State  or  to  any  county,  city,  district,  or 

20  political  subdivision  of  the  State,  under  a  lease,  lease-sale,  or 

21  rental-purchase    agreement    which    grants    possession    of    the 

22  vehicle  to  the  lessee  for  a  period  of  30  consecutive  days  or 

23  more. 

24  Sec.  38.     Section  460  of  the  Vehicle  Code  is  amended  to 

25  read: 

26  460.     An  "owner"  is  a  person  having  all  the  incidents  of 

27  ownership,  including  the  legal  title  of  a  vehicle  whether  or  not 

28  such  person  lends,  rents,  or  creates  a  security  interest  in  the 

29  vehicle;  the  person  entitled  to  the  possession  of  a  vehicle  as 

30  the  purchaser  under  a  security  agreement;  or  the  State,  or 

31  any  county,  city,  district,  or  political  subdivision  of  the  State, 

32  when  entitled  to  the  possession  and  use  of  a  vehicle  under  a 

33  lease,  lease-sale,  or  rental-purchase  agreement  for  a  period  of 

34  30  consecutive  days  or  more. 

35  Sec.  39.     Section  4157  of  the  Vehicle  Code  is  amended  to 

36  read : 

37  4157.     In  the  absence  of  the  regularly  required  supporting 

38  evidence  of  ownership  upon  application  for  registration  or 

39  transfer  of  a  vehicle,  the  department  may  accept  an  undertak- 

40  ing  or  bond  which  shall  be  conditioned  to  protect  the  depart- 

41  ment  and  all  officers  and  employees  thereof  and  any  subsequent 

42  purchaser  of  the  vehicle,  any  person  acquiring  a  lien  or  secu- 

43  rity  interest  thereon,  or  the  successor  in  interest  of  such  pur- 

44  chaser  or  person  against  any  loss  or  damage  on  account  of  any 

45  defect  in  or  undisclosed  claim  upon  the  right,  title,  and  interest 

46  of  the  applicant  or  other  person  in  and  to  the  vehicle. 

47  Sec.  40.     Section  5601  of  the  Vehicle  Code  is  amended  to 

48  read : 

49  5601.     Section  5600  does  not  apply  to  involuntary  transfers, 

50  as  upon  the  taking  of  possession  by  a  secured  party  under  a 

51  security  agreement,  or  to  transfers  involving  the  creation  of 
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1  security  interests  subject  to  Chapter  3,  commencing  at  Sec- 

2  tion  6300. 

3  Sec.  41.     Section  5604  of  the  Vehicle  Code  is  amended  to 

4  read : 

5  5604.     Every  dealer  who,  upon  transferring  by  sale,  lease,  or 

6  otherwise,  any  new  or  used  vehicle  of  a  type  subject  to  registra- 

7  tion,  requires  the  transferee  to  insure  the  vehicle,  and  every 

8  lending  agency  which,  as  the  holder  of  any  security  interest  in 

9  any  such  vehicle,  requires  its  obligor  to  insure  the  vehicle,  shall, 

10  if  the  required  insurance  policy  is  obtained  b}'  the  dealer  or 

11  lending  agency  and  the  policy  does  not  insure  the  transferee  or 

12  obligor  against  damages  resulting  from  the  ownership  or  opera- 

13  tion  of  the  vehicle  arising  by  reason  of  personal  injury  to  or 

14  the  death  of  any  person,  or  from  injury  to  property,  notify  the 

15  transferee  or  obligor  of  such  fact  in  writing  on  a  document 

16  other  than  the  insurance  policy,  but  the  notice  need  not  be 

17  given  if  the  insurance  is  obtained  b}''  the  dealer  or  lending 

18  agency  because  of  the  failure  or  refusal  of  the  transferee  or 

19  obligor  to  furnish  insurance  or  to  renew  insurance  in  accord- 

20  ance  with  the  terms  of  the  security  agreement. 

21  Sec.  42.     Section  5905  of  the  Vehicle  Code  is  amended  to 

22  read : 

23  5905.     When  a  security  interest  upon  a  registered  vehicle  is 

24  satisfied,  canceled,  or  released  by  the  parties  thereto  duly  regis- 

25  tered  as  owner  and  legal  owner  respectively  and  thereafter 

26  within  a  period  of  10  days  a  new  security  agreement  covering 

27  the  vehicle  is  executed  between  the  same  parties,  no  application 

28  for  transfer  of  registration  by  reason  thereof  shall  be  made 

29  and  no  new  certificate  of  ownership  or  registration  card  shall 

30  be  issued,  and  all  provisions  of  this  code  relating  to  transfers 

31  of  any  title  or  interest  in  a  vehicle  and  the  registration  of  the 

32  transfers  shall  be  deemed  to  have  been  fully  complied  with,  and 

33  the  new  securit}'  agreement  shall  be  deemed  perfected  at  the 

34  time  the  new  security"  agreement  is  executed. 

35  Sec.  43.     Section  5907  of  the  Vehicle  Code  is  amended  to 

36  read : 

37  5907.     A  secured  partj'  who  holds  a  security  interest  in  a 

38  registered  vehicle  which  constitutes  inventory  as  defined  in  Di- 

39  vision  5  (commencing  at  Section  11101)  of  the  Civil  Code,  who 

40  has  po.ssession  of  the  certificate  of  ownership  issued  for  such 

41  vehicle,  if  the  certificate  of  ownership  has  been  issued,  need  not 

42  make  application  for  a  transfer  of  registration  and  Division  5 

43  of  the  Civil  Code  shall  exclusively  control  the  validity  and  per- 

44  fection  of  such  security  interest. 

45  Sec.  44.     Section  5908  of  the  Vehicle  Code  is  amended  to 

46  read : 

47  5908.     The  transferee  of  a  security  interest  in  the  interest 

48  of  a  legal  owner  of  a  registered  vehicle  need  not  make  applica- 

49  tion  for  a  transfer  of  registration  when  the  security  interest 

50  arises  from  a  transfer  of  a  security  agreement  or  a  lea.se  agree- 

51  meiit  by  the  legal  owner  to  the  transferee  to  secure  payment 
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1  or  performance  of  an  obligation.  Division  5   (commencing  at 

2  Section  11101)  of  the  Civil  Code  shall  exclusively  control  the 

3  validity  and  perfection  of  such  a  security  interest. 

4  Sec.  45.     Section  6300  of  the  Vehicle  Code  is  amended  to 

5  read : 

6  6300.     (a)   Except  as  provided  in  Sections  5905,  5907  and 

7  5908,  no  security  interest  in  any  vehicle  registered  under  this 

8  code,  irrespective  of  whether  such  registration  was  effected 

9  prior  or  subsequent  to  the  creation  of  su(5h  security  interest 

10  is  perfected  as  against  any  person  until  the  secured  party  or 

11  his  successor  or  assignee  has  deposited  with  the  department, 

12  at  its  office  in  Sacramento,  or  at  any  other  office  as  may  be 

13  designated  by  the  director,  a  properly  endorsed  certificate  of 

14  ownership  to  the  vehicle  subject  to  the  security  interest  show- 

15  ing  the  secured  party  as  legal  owner  if  the  vehicle  is  then 

16  registered  under  this  code,  or,  if  the  vehicle  is  not  so  regis- 

17  tered,  an  application  in  usual  form  for  an  original  registra- 

18  tion,  together  with  an  application  for  registration  of  the  se- 

19  cured  party  as  legal  owner,  and  upon  payment  of  the  fees  as 

20  provided  in  this  code. 

21  (b)  Deposit  of  a  certificate  within  30  days  after  the  date  of 

22  a  security  agreement  shall  be  deemed  a  deposit  within  a  rea- 

23  sonable  time. 

24  Sec.  46.     Section  6301  of  the  Vehicle  Code  is  amended  to 

25  read : 

26  6301.     When  the  secured  party,  his  successor  or  assignee, 

27  has  deposited  with  the  department  a  properly  endorsed  certif- 

28  icate  of  ownership  showing  the  secured  party  as  legal  owner 

29  or  an  application  in  usual  form  for  an  original  registration, 

30  together  with  an  application  for  registration  of  the  secured 

31  party  as  legal  owner,  the  deposit  constitutes  perfection  of  the 

32  security  interest  and  the  rights  of  all  persons  in  the  vehicle 

33  shall  be  subject  to  the  provisions  of  Division  5  (commencing 

34  at  Section  11101)  of  the  Civil  Code,  but  the  vehicle  subject  to 

35  the  security  interest  shall  be  subject  to  a  lien  for  services  and 

36  materials  as  provided  in  Chapter  6.5  of  Title  14  of  Part  4  of 

37  Division  3  of  the  Civil  Code,  commencing  at  Section  3068. 

38  Sec.  47.     Section  6302  of  the  Vehicle  Code  is  amended  to 

39  read : 

40  6302.     Upon  the  deposit  of  an  application  for  registration 

41  of  a  secured  party  as  legal  owner  and  upon  the  payment  of 

42  the  fees  as  provided  in  this  code,  the  department  shall  register 

43  the  secured  party,  his  successor  or  assignee  as  legal  owner  in 

44  the  manner  provided  for  the  registration  of  motor  vehicles 

45  under  the  provisions  of  this  part. 

46  Sec.  48.     Section  6303  of  the  Vehicle  Code  is  amended  to 

47  read : 

48  6303.     Except  as  provided  in  Sections  5905,  5907  and  5908, 

49  the  method  provided  in  this  part  for  perfecting  a  security 
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1  interest  on  a  vehicle  registered  under  this  code  is  exclusive, 

2  but  the  effect  of  such  perfection,  and  the  creation,  attachment, 

3  priority  and  validity  of  such  security  interests  shall  be  gov- 

4  erned  by  Division  5   (commencing  at  Section  11101)   of  the 

5  Civil  Code. 
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CHAPTER   XII 

REPORTS  OF  THE  ADVISORY  COMMITTEE  TO  THE  SENATE 
FACT  FINDING  COMMITTEE  ON  JUDICIARY 

(a)  GENERAL  REPORT 

REPORT  OF  THE  ADVISORY  COMMITTEE  TO  THE  SENATE 

JUDICIARY  COMMITTEE  ON  THE  UNIFORM  COMMERCIAL 

CODE,  SENATE  PREPRINT  BILL  NO.   1,   1960,  AND 

SENATE  BILL   1093  AND  SENATE  BILL   1249,   1961 

HISTORY   OF   WORK   OF   COMMITTEE 

The  Advisory  Committee  on  the  Uniform  Commercial  Code  met 
informally  at  Carmel  June  17-19,  1960,  at  which  time  there  were  sev- 
eral people  present  who  ultimately  became  members  of  the  Advisory 
Committee.  The  next  meeting  of  this  group  was  at  the  State  Bar  Con- 
v^ention  at  Los  Angeles  on  September  26,  I960,'  at  which  time  this  infor- 
mal group  suggested  to  the  Senate  Judiciary  Committee  that  they 
could  be  most  helpful  if  there  was  appointed  to  it  representatives  from 
various  groups. 

Thereafter,  Senator  Edwin  J.  Regan,  Chairman  of  the  Senate  Judi- 
ciary Committee,  appointed  the  Advisory  Committee,  and  it  met  in 
Los  Angeles  November  29  and  30,  1960.  At  its  meeting  in  Los  Angeles, 
Senate  Preprint  Bill  No.  1,  1960,  with  Senator  Farr  as  author,  was 
in  print.  The  group  at  that  time  came  to  the  conclusion  that  they  needed 
expert  assistance  in  the  analysis  of  the  bill  and  to  consider  the  various 
amendments  that  had  been  proposed  to  Preprint  Bill  No.  1  by  the 
State  Bar  of  California  and  its  committee  on  the  Uniform  Commercial 
Code.  The  California  Bankers  Association  also  had  in  process  of  prepa- 
ration certain  amendments  to  the  Code.  These  amendments  were  not 
yet  ready.  By  this  time,  the  Committee  had  been  appointed,  and  Ken- 
neth G.  McGrilvray,  of  Sacramento,  California,  had  been  appointed 
Chairman  and  had  called  the  meeting  in  Los  Angeles.  The  group  then 
decided  that  they  would  adjourn  the  meeting  to  be  held  at  a  later 
time  at  Sacramento  for  the  purpose  of  getting  all  of  the  various  amend- 
ments to  the  Code.  There  were  certain  amendments  that  were  going  to 
be  proposed  by  the  warehousemen  and  also  by  the  credit  industry. 
During  the  next  two  months,  these  sugegsted  amendments  and  changes 
did  come  in,  and  the  Committee  met  at  Sacramento,  California,  on 
February  25  and  26,  1961.  There  were  present  at  the  meeting  at  Sacra- 
mento, which  was  the  first  general  meeting  of  the  entire  Committee 
where  anything  was  done,  the  following  people :  Senator  Fred  S.  Farr, 
Professor  Harold  Marsh,  Jr.,  Professor  William  Warren,  Wade  E. 
Bennett,  E.  J.  Caldecott,  James  M.  Conners,  Edwin  H.  Corbin,  Leon- 
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ard  A.  Diether,  Goscoe  0.  Farley,  Maurice  D.  L.  Fuller,  Robert  L. 
Hunt,  Ralph  X.  Kleps,  "Wilfred  J.  Kumli,  Edward  D.  Landels,  Paul 
Mason,  D.  M.  Messer,  William  R.  Ray,  George  R.  Richter,  James  W. 
Silliman,  C.  P.  Von  Herzen,  Frank  C.  Weller,  Richard  T.  AVilsdon, 
W.  Harney  Wilson,  W.  E.  Young,  Austin  Zelmer,  Kenneth  Johnson, 
Hazen  Matthews,  Sol  Silverman,  Felix  Stump,  and  Kenneth  G.  McGil- 
vray.  At  this  meeting,  Senate  Preprint  Bill  No.  1  was  thoroughly 
worked  over,  various  amendments  and  suggestions  were  noted,  and 
Senate  Bill  1093  was  prepared  and  was  introduced  bj'  Senators  Farr, 
Regan,  Rattigan,  Cobey  and  Grunsky,  with  co-author,  xVssembhTuan 
Z'berg,  on  March  30.  Copies  of  the  bill  that  were  then  printed  were 
sent  out  to  the  Committee  and  other  interested  parties.  Another  meeting 
was  then  held  by  the  Advisory  Committee  at  Sacramento  on  April  29. 
At  this  time,  certain  changes  and  corrections  and  errors  that  appeared 
in  Senate  Bill  1093  were  noted,  and  the  bill  was  amended  May  4  to 
reflect  the  changes. 

After  the  introduction  of  Senate  Bill  1093,  Senator  Farr  introduced 
Senate  Bill  1249  on  April  14.  This  last  numbered  bill  was  introduced 
at  the  request  of  the  State  Bar  of  California,  which  felt  that  the  work 
of  the  State  Bar  of  California  on  Articles  6  and  7  of  the  Uniform  Com- 
mercial Code  should  not  be  lost,  and  that  the  work  should  be  preserved. 

REPORT   OF   HEARINGS 

At  the  hearing  at  Sacramento,  when  the  main  bill  was  being  con- 
sidered and  the  various  amendments  proposed  by  the  various  groups, 
there  was  not  harmony  throughout  the  entire  Committee,  and  the  various 
groups  had  various  suggestions.  These  groups  can  be  broken  down 
perhaps  into  four  general  classifications :  banking,  attornej'S,  credit  men, 
and  warehousemen.  The  Committee  at  the  Sacramento  meeting,  by  vote, 
recommended  that  Articles  6  and  7  be  eliminated  from  the  Code  to  be 
introduced,  and  this  was  the  action  of  the  author  in  preparing  the  bill. 
Article  6  is  the  article  having  to  do  with  bulk  sales  and  does  not  mean 
too  much  for  the  sake  of  uniformity.  However,  Article  7,  having  to  do 
with  warehousemen,  bills  of  lading,  etc.,  is  a  rather  vital  part  of  the 
Uniform  Commerical  Code,  but  the  Committee  felt  because  there  was  so 
much  controversy  raised  by  it,  that  it  should  also  be  eliminated,  and 
this  was  done. 

The  credit  men,  representing  the  granters  of  credit  in  both  retail  and 
wholesale  fields,  were  well  represented.  They  objected  strenously  to  a  good 
many  of  the  provisions  throughout  the  Code,  particularly  in  Article  9, 
and  in  many  instances  their  requests  and  suggestions  were  accepted. 
However,  it  is  to  be  noted  that  the  credit  fraternity  object  to  the  bill 
as  a  whole  and  have  voiced  their  objections  to  it  and  do  not  vote  for 
its  approval.  However,  the  rest  of  the  Committee  have  voted  that  they 
approve  Senate  Bill  1093.  They  feel  that  it  is  a  good  bill  and  that  it 
should  be  enacted  into  law  in  California.  With  the  elimination  of  Article 
7,  the  warehousemen,  who  were  represented  on  the  Committee  by  Mr. 
Silliman,  approved  the  bill. 

All  meetings  of  the  Committee  were  open  to  the  public,  and  many 
different  people  did  attend  the  meetings  though  they  were  not  on  the 
Committee,  and  they  were  allowed  to  speak  on  their  position  on  the  bill. 

The  Advisory  Committee  expressly  does  not  recommend  the  approval 
of  Articles  6  and  7.  They  are  not  contained  in  Senate  Bill  1093,  but 
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are  in  1249.  The  Advisory  Committee  does  not  recommend  the  adoption 
of  Senate  Bill  1249,  but  the  Advisory  Committee  does  recommend  the 
adoption  of  1093. 

At  its  meeting  in  Los  Angeles,  and  with  the  kindness  of  the  Assembly 
and  Senate  Judiciary  Committees,  there  were  retained  and  employed 
two  Professors  of  Law  at  the  University  of  California  at  Los  Angeles, 
namely,  Professor  William  Warren  and  Professor  Harold  Marsh.  Pro- 
fessors Warren  and  Marsh  were  at  the  Sacramento  meeting  held  on 
February  25  and  26.  Professor  Warren  attended  the  meeting  at  Sacra- 
mento on  April  29,  but  in  the  mean  time  we  had  the  benefit  of  the  assis- 
tance and  help  of  Professor  Marsh,  who  was  then  at  New  York  Uni- 
versity, New  York.  Copies  of  their  reports  on  this  bill  are  attached 
hereto.  Their  work  is  invaluable,  and  the  Committee  expressed  its 
greatest  appreciation  for  the  work  of  Professors  Warren  and  Marsh  in 
the  preparation  and  work  on  this  bill.  The  Committee  also  expresses 
deep  appreciation  in  making  the  funds  available  to  the  Professors  so 
that  the  work  could  be  performed.  We  should  like  to  point  out  that 
industry  has  borne  the  expense  of  all  the  other  men  who  are  on  the 
Advisory  Committee,  and  the  value  of  the  work  of  the  members  of  the 
Committee,  if  it  had  to  be  paid  for,  would  be  considerable.  However, 
industry  in  the  preparation  of  this  bill  has  been  very  glad  to  furnish  the 
assistance  of  all  of  the  men  on  the  Committee. 

Attached  to  this  report  is  a  minority  report  prepared  for  the  credit 
fraternity  stating  their  objections  to  the  Uniform  Commerical  Code  as 
embodied  in  Senate  Bill  1093,  which  report  was  prepared  by  Mr.  James 
M.  Conners,  Mr.  Frank  Weller,  and  Mr.  Hubert  F.  Laugharn. 

The  California  Commission  on  Uniform  State  Laws,  consisting  of 
George  R.  Richter,  Ralph  N.  Kleps,  Paul  Mason,  C.  P.  Von  Herzen, 
Sol  Silverman,  Senator  Fred  S.  Farr  and  Assemblyman  Ed  Z'berg, 
attended  the  meetings  and  have  been  very  interested  in  the  Code.  In 
addition,  Mr.  Leonard  Diether,  as  Chairman  of  the  rather  large  State 
Bar  Committee  that  worked  upon  the  Code  and  its  various  factors,  also 
did  the  same. 

It  is  to  be  pointed  out  that  Senate  Bill  1093,  as  introduced  and  as 
subsequently  amended,  following  the  recommendations  of  the  Advisory 
Committee,  is  not  uniform  in  all  respects  with  the  Uniform  Commerical 
Code  as  found  in  the  draft  of  1958  prepared  by  the  Commissioners  on 
Uniform  State  Laws.  However,  substantially  it  is  the  same  and  is 
modified  to  meet  the  requirements  of  California  according  to  the  best 
advice  that  the  Advisory  Committee  has  been  able  to  get,  and  in  its 
considered  judgment  represents  the  best  that  can  be  had  in  the  Code 
for  California. 

As  assistance  to  the  various  parties  interested  and  to  the  Committee, 
there  was  mailed  out  a  good  deal  of  literature  that  had  been  prepared 
by  national  groups,  particularly  the  Commissioners  on  Uniform  State 
Laws  out  of  the  Philadelphia  office;  also,  by  a  Mr.  Boris  Auerbach, 
who  is  an  employee  of  the  National  Commission  on  Uniform  State 
Laws;  and  other  sources  that  were  available  through  the  State  Bar  of 
California.  This  literature  is  too  bulky  to  be  contained  in  this  report 
but  will  be  filed  with  the  Counsel  for  the  Senate  Judiciary  Committee, 
Mr.  John  Bohn.  The  assistance  of  Mr.  Ralph  Kleps,  Legislative  Coun- 
sel, and  Mr.  Richard  Wilsdon,  Deputy  Legislative  Counsel,  has  been 
invaluable  to  the  Committee. 
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Copies  of  the  minutes  of  the  meeting:s  held  at  Carmel  and  at  Sacra- 
mejito  are  attached  to  this  report.  Tliere  were  no  minutes  of  the  Los 
Anpfeles  meeting  because  nothing  of  any  importance  was  accomplished, 
nor  are  there  an,y  minutes  of  the  meeting-  held  at  the  State  Bar  Conven- 
tion as  no  action  of  any  consquence  was  taken.  The  minutes  reflect 
the  technical  changes  made  by  the  Advisory  Committee  to  Senate  Pre- 
print Bill  No.  1,  and  at  the  last  Sacramento  meeting  held  April  29,  to 
the  printed  bill.  Senate  Bill  1093.  The  minutes  do  not  attempt  to  re- 
flect a  verbatim  statement  of  the  comments  of  the  various  members  of 
the  Committee  as  the  various  sections  of  the  bill  were  being  considered. 
At  no  time  did  we  have  an  official  court  reporter  though  we  did  have 
excellent  secretarial  help  furnished  by  Mr.  Kleps'  office  and  by  Sena- 
tor Farr. 

This  report  is  being  submitted  without  having  final  approval  of 
the  contents  of  the  report  at  the  time  of  writing  because  of  the  time 
element.  This  bill  is  set  for  hearing  on  ^lay  10  at  7 :  30  p.m.  However, 
the  report  is  being  circulated  to  all  of  the  members  of  the  Committee 
asking  them  to  advise  me  if  they  approve  of  the  report  and  for  any 
suggested  changes.  Any  suggested  changes  that  I  get  from  any  member 
of  the  Commtitee  will  be  incorporated  in  a  separate  report  by  me  as 
Chairman.  There  is  reflected  in  your  file  the  names  of  members  of  the 
Advisory  Committee,  but  for  the  filling  out  of  this  report,  this  report 
is  being  filed  showing  the  business  interests  that  each  member  of  the 
Committee  represents. 

At  the  meeting  in  Sacramento  held  April  29,  the  Committee  con- 
sidered a  request  of  Mr.  Perry  Taft,  representing  the  surety  companies, 
that  his  industry  opposed  one  provision  of  Senate  Bill  1093  located  on 
page  116,  lines  14  to  20,  of  the  bill.  The  Advisory  Committee  considered 
the  request  that  this  portion  of  the  bill  be  eliminated,  and  reviewed 
the  request  of  Mr.  Taft.  Mr.  Taft  gave  as  a  reason  for  the  exclusion  of 
the  language  the  following:  The  actual  Uniform  Commercial  Code  as 
adopted  by  the  six  Eastern  states  does  not  contain  this  provision,  and 
if  California  doesn't  do  it  the  same  way,  it  will  not  be  uniform.  When 
the  American  Law  Institute  drafted  the  bill  in  1953,  this  provision 
was  in  one  of  the  earlier  drafts,  but  after  banks,  surety  companies, 
etc.,  were  all  consulted  and  talked  it  over,  this  provision  was  deleted. 

The  Advisory  Committee  does  not  approve  ^Ir.   Taft's  suggestion. 

This  report  has  been  submitted  to  all  members  of  the  Committee 
but  as  of  Monday,  May  8,  1961,  all  Committee  members  have  not 
approved  it. 


DATED :  May  8, 1961. 

Respectfully  submitted, 


Kenneth  G.  McGilvray,  Chairman 
]\IcGilvray  and  McGilvray 
Attorneys  at  Law 

Wade  E.  Bennett,  President 
Ahmanson  Bank  &  Trust  Company 

Georoe  Bul.vnd,  General  Counsel 
Southern  Pacific  Company 
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E.  J.  Caldecott 

MacFarlane,  Schaefer  &  Haun 

Attorneys  at  Law 
E.  H.  Corbin,  Legal  Department 

Security  First  National  Bank 
Goscop  O.  Farley 

Lejfislative  Representative 

The  State  Bar  of  California 
Huj?h  M.  Foster,  Jr. 

Assistant  General  Counsel 

Pacific  Finance  Company 
C.  P.  Von  Herzen 

California  Commission  on 
Uniform  State  Laws 
Kenneth  Johnson 

Legal  Department 

Bank  of  America 
Hazen  Matthews 

Executive  Vice  President 

California  Land  Title  Assn. 
Eugene  A.  Read,  Director 

Freight  Traffic  Department 

California  Manufacturers  Assn. 
James  W.  Silliman,  Vice  President 

California  Warehousemen's  Assn. 
Herbert  Wenig 

Assistant  Attorney  General 

State  of  California 


James  M.  Conners 

Attorney  at  Law 
Leonard  Diether,  Chairman 

California  State  Bar  Committee  on 
Uniform  Commercial  Code 
Knox  Farrand 

Farrand,  Fisher  &  Farrand 

Attorneys  at  Law 
John  K.  Hislop 

California  State  Chamber  of 
Commerce 
Maurice  D.  L.  Fuller 

Pillsbury,  Madison  &  Sutro 

Attorneys  at  Law 
Professor  Adrian  A.  Kragen 

School  of  Law 

University  of  California 
Dean  William  L.  Prosser 

School  of  Law 

University  of  California 
George  R.  Richter,  Chairman 

California  Commission  on 
Uniform  State  Laws 
Frank  C.  Weller,  Counsel 

Credit  Managers  Association 


(b)  MINORITY  REPORT 

MINORITY   REPORT  OF   ADVISORY   COMMITTEE-SENATE   BILL    1093 

At  the  meetings  of  the  Advisory  Committee  on  February  25  and  26, 
1961  and  April  29,  1961  opposition  to  the  adoption  of  the  Uniform 
Commercial  Code  in  California  was  made  by  Craig,  Weller  &  Laugharn, 
Attorneys  for  the  Credit  Managers  Association  of  Southern  California, 
and  James  M.  Conners,  Attorney  for  the  Board  of  Trade  of  San  Fran- 
cisco. They  also  appeared  on  behalf  of  the  Credit  Managers  Associa- 
tion of  Northern  and  Central  California,  having  its  principal  office 
in  San  Francisco  with  branch  offices  in  Sacramento,  San  Jose,  Stockton 
and  Fresno,  the  San  Diego  Wholesale  Credit  Men's  Association,  and  the 
Wholesalers  Credit  Association  of  Oakland.  The  combined  membership 
of  these  five  credit  associations  comprises  approximately  4700  members, 
and  the  objections  to  the  adoption  of  the  Code  were  based  upon  the 
absence  of  any  public  demand  for  its  adoption  which  will  result  in 
the  repeal  of  many  satisfactory  existing  laws,  the  favorable  provisions 
benefiting  secured  creditors,  and  the  adverse  effects  it  will  have  upon 
the  unsecured  credit  grantor. 

Senate  Bill  1093  was  introduced  on  March  30,  1961,  comprising  128 
pages  of  new  laws  and  24  pages  of  repealing  and  amendatory  sections, 
is  to  be  known  as  the  Uniform  Commercial  Code.  It  is  patterned  on  the 
1958  official  text  of  the  Uniform  Commercial  Code  consisting  of  10 
chapters,  and  Chapters  6  and  7  have  been  deleted  from  the  Bill. 
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The  following  California  laws  will  be  repealed,  to-wit: 
Uuiform  Sales  Act  (C.C.  1721-1800) 
Letters  of  Credit  (C.C.  2858-2866) 
Chattel  Mortgages  (C.C.  2955-2978) 
Pledges  (C.C.  2986-3011) 

Uniform  Trust  Receipts  Law  (C.C.  3012-3016.16) 
Assignment  of  Accounts  Receivable  (C.C.  3017-3029) 
Inventory  Liens  (C.C.  3030-30-43) 
Uniform  Negotiable  Instruments  Act  (C.C.  3082-3268) 
Uniform  Stock  Transfer  Act  (Financial  Code  2450-2486) 
Bank  Collections  (Financial  Code  1010-1100) 

A  number  of  sections  of  the  Civil  Code  and  Financial  Code  will  also 
be  repealed,  and  numerous  sections  of  the  Civil  Code,  Code  of  Civil 
Procedure  and  the  Vehicle  Code  will  be  amended.  What  wiU  be  re- 
pealed and  amended  will  be  replaced  by  the  chapter  contained  in 
the  Bill. 

The  use  of  the  word  "uniform"  is  a  misnomer  due  to  the  deletion 
of  chapters,  sections  and  paragraphs  from  the  1958  official  text  of  the 
Uniform  Commercial  Code.  Our  present  laws  have  been  found  ade- 
quate, and  from  time  to  time  amendments  have  been  adopted  or  new 
sections  added  to  our  Codes  when  the  occasion  warranted  any  change. 
If  the  Uniform  Sales  Act,  adopted  in  1931,  the  Uniform  Trust  Receipts 
Act,  adopted  in  1935,  Assignments  of  Accounts  Receivable  Law, 
adopted  in  1957,  the  Uniform  Negotiable  Instruments  Act,  adopted  in 
1917,  and  other  laws  being  repealed  need  amending,  existing  sections 
can  be  amended  or  new  sections  added  instead  of  entirely  repealing 
our  present  uniform  and  other  laws  to  be  substituted  by  Senate  Bill 
1093  patterned  upon  the  1958  official  text  of  the  Uniform  Commercial 
Code.  Over  the  years,  the  many  laws  to  be  repealed  have  been  con- 
strued by  our  Appellate  Courts  and  the  Supreme  Court,  and  case  law 
covering  these  judicial  interpretations  would  come  into  the  discard  if 
Senate  Bill  1093  were  enacted. 

Central  filing,  in  order  to  give  constructive  notice,  is  one  of  the 
principal  arguments  made  by  the  proponents  for  the  passage  of  Senate 
Bill  1093.  Under  our  present  laws  there  are  five  Civil  Code  sections 
relating  to  constructive  notice  of  a  security  transaction.  Chattel  ^Mort- 
gages,  mining  and  oil  well  drilling  equipment  machinery  Conditional 
Sale  Contracts,  Notices  of  Inventory  Liens  and  Assignment  of  Ac- 
counts Receivable  are  recorded  with  the  County  Recorder,  and  State- 
ments of  Trust  Receipt  Financing  are  filed  with  the  Secretary  of  State. 
The  Bill  which  repeals  the  above  five  sections,  among  other  things, 
provides  for  only  central  filing  with  a  branch  oflSce  of  the  Secretary  of 
State  to  be  opened  in  San  Francisco.  This  change  in  filing  procedure 
could  easily  be  accomplished  by  merely  amending  Civil  Code  Sections 
2957,  2980,'  3033  and  3019  and  repealing  Section  3016.4  to  also  provide 
for  filing  with  the  branch  office  of  the  Secretary  of  State.  The  present 
requirements  for  county  recordation  making  the  information  set  forth 
in  Chattel  Mortgages  and  notices  filed  with  the  County  Recorder  ac- 
ceptable to  examination  of  attorney's,  credit  managers  and  other  inter- 
ested parties  has  proved  satisfactory  over  the  years,  and  if  central 
filing  is  also  desirable  it  can  be  accomplished  by  merely  amending 
existing  Civil  Code  sections  or  adopting  a  new  Civil  Code  section. 
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The  credit  organizations  recommended  that  Sub-Section  4  be  added 
to  Section  19102  to  provide  that  no  security  interest  shall  be  created 
among  any  of  the  provisions  of  Division  5  of  the  Civil  Code  covering 
the  inventory  of  stock  in  trade  of  a  retail  merchant.  Since  1909  the 
Code  of  Civil  Procedure  Section  2956  prohibited  a  chattel  mortgage 
on  the  stock  in  trade  of  a  merchant  and  legalizing  a  lien  on  the  inven- 
tory or  stock  in  trade  will  dry  up  unsecured  credit  and  eventually 
result  in  affecting  the  wholesale  business  in  this  state.  Sub-Division  4 
of  19102  is  to  be  found  in  the  Bill  on  page  102,  and  while  no  non- 
possessory  security  interest  may  be  given  or  taken  in  the  inventory  of 
a  retail  merchant  held  for  sale,  nevertheless  a  purchase  money  security 
interest  may  be  given  or  taken. 

Objection  was  also  made  by  the  credit  organizations  to  Section  1908 
which  conflicts  with  Bankruptcy  Act  Section  60  and  will  deprive  a 
Trustee  in  Bankruptcy  of  the  right  of  attack  a  transfer  of  property  or 
the  giving  of  a  lien  thereon  by  a  debtor  to  his  creditor  within  four 
months  of  the  commencement  of  bankruptcy  proceedings.  The  Section 
provides  that  after-acquired  property  becoming  subject  to  a  lien  within 
four  months  of  bankruptcy  shall  be  considered  as  having  become  sub- 
ject to  a  lien  for  what  is  called  new  value  instead  of  security  for  an- 
antecedent  debt  and  such  an  agreement  of  an  arrangement  conflicts 
with  Bankruptcy  Section  60  above  mentioned.  This  section  is  clearly 
detrimental  to  the  best  interests  of  unsecured  creditors  whom  the 
trustee  represents. 

Another  objectionable  section  is  Section  19208  by  virtue  of  which 
a  debtor  may  obtain  from  an  unsecured  creditor  an  approved  or  cor- 
rected statement  of  the  indebtedness  owing  once  every  six  months  with- 
out charge,  and  if  a  debtor  desires  such  a  statement  more  than  twice 
a  year,  the  secured  party  may  require  payment  of  a  charge  not  exceed- 
ing $10  for  each  additional  statement  furnished.  This  Section  should 
be  amended  to  delete  the  necessity  of  the  payment  of  a  $10  fee  and  a 
debtor  should  be  able  to  obtain  from  a  secured  party  a  statement  of  the 
aggregate  amount  of  his  unpaid  indebtedness  at  more  frequent  inter- 
vals than  once  every  six  months 

Section  19306-4 (d)  should  be  deleted  since  it  permits  a  security 
interest  in  cash  and  bank  accounts  in  which  proceeds  have  been  com- 
mingled with  other  funds  whether  they  can  be  identified  or  not  and 
the  amount  is  limited  to  a  sum  not  greater  than  the  amount  of  any 
cash  proceeds  received  by  the  debtor  within  ten  days  before  the  institu- 
tion of  insolvency  proceedings.  A  secured  party  should  be  required  to 
identify  funds  deposited  in  a  general  bank  account  and  not  be  per- 
mitted to  take  out  of  such  account  the  amount  necessary  to  discharge 
the  balance  of  the  secured  obligation  without  the  necessity  of  tracing 
funds  into  the  account  and  identifying  the  same. 

Section  19401  relates  to  the  filing  of  a  financing  statement  to  perfect 
a  security  interest  and  does  not  require  a  security  interest  on  an  in- 
ventory to  be  also  filed  in  the  office  of  the  County  Recorder  where  the 
property  is  located  at  the  time  the  security  agreement  is  made.  Rec- 
ordation should  still  be  required  with  the  County  Recorder  so  that  this 
information  will  be  readily  available  to  attorneys,  credit  managers  and 
other  interested  parties  without  the  necessity  of  having  to  obtain  this 
information  from  the  branch  office  of  the  Secretary  of  State  in  San 
Francisco. 
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Section  19402  sets  forth  the  form  of  a  financing  statement  and  should 
provide  that  it  is  mandator}-  rather  than  optional  that  the  maximum 
amount  of  indebtedness  to  be  secured  at  any  one  time  should  appear  in 
the  financing  statement.  Furthermore,  the  form  of  financing  statement 
makes  no  provision  for  setting  forth  the  fact  that  after-acquired  prop- 
erty will  secure  the  indebtedness  owing  arid  that  additional  advances 
may  be  made  under  the  security  agreement. 

Chapter  2  is  in  essence  a  rewriting  of  the  Uniform  Sales  Act  which 
was  adopted  by  the  California  Legislature  in  1931  (Civil  Code  Sections 
1721  to  1780). 

The  Uniform  Sales  Act  has  been  in  effect  in  California  for  30  years. 
The  California  Courts  have  passed  on  the  sections  thereof. 

There  is  little,  if  any,  uncertainty  in  this  law  at  the  present  time. 

The  words  and  provisions  of  the  present  law  have  received  court 
construction. 

The  proposed  Chapter  2  introduces  many  new  words,  definitions  and 
phrases,  many  of  which  will  over  the  ensuing  years  require  court  con- 
struction. 

There  has  been  no  apparent  necessity  or  demand  b}''  any  interests 
for  such  an  overall  recasting  of  the  Uniform  Sales  Act  as  is  proposed 
by  Chapter  2. 

Section  12207  relating  to  additional  terms  in  acceptance  or  confirma- 
tion represents  a  fine  example  of  a  material  variation  from  our  existing 
law  and  should  be  deleted.  Under  the  present  law,  an  acceptance  must 
conform  to  the  offer,  and  a  counter-offer  or  acceptance  with  different 
terms  is  generally  held  to  be  a  rejection.  It  appears  from  this  proposed 
section  that  parties  might  be  bound  on  an  agreement  even  though  there 
would  be  no  actual  meeting  of  minds.  This  could  lead  to  more  inequities 
and  litigation  than  under  the  present  law. 

Section  12326  insofar  as  the  same  relates  to  consignments  should  be 
given  further  study.  There  is  a  vast  amount  of  business  done  in  this 
state  on  a  consignment  basis  and  the  economic  impact  of  the  proposed 
change  could  be  considerable  in  view  of  such  extensive  business.  The 
provision  for  the  consignor's  interest  to  be  evidenced  by  a  sign  po.sted 
in  the  place  of  business  could  materially  interfere  with  such  business 
being  conducted  in  many  stores  even  though  it  might,  in  some  cases,  be 
helpful  to  other  creditors.  The  provision  that  sub-section  (3)  of  said 
section  is  not  applicable  if  the  consignor  establishes  that  the  person 
conducting  the  business  is  generally  known  by  his  creditors  to  be  sub- 
stantially engaged  in  selling  the  goods  of  others,  in  and  of  itself,  is 
uncertain  and  could  lead  to  substantial  litigation. 

It  is  our  opinion  that  it  is  to  the  best  interests  of  business  generally 
that  this  section  be  deleted  or  given  further  study. 

Respectfully  submitted, 

James  'M.  Conners 
Frank  0.  Weller 
Hubert  F.  Laugharn 
Representing  Credit  Associations 


CHAPTER   XIII 

CONCLUSIONS  AND  RECOMMENDATIONS 

A  hearing  was  held  before  the  Senate  Standing  Committee  on  Judi- 
ciary on  May  10,  1961,  with  regard  to  the  desirability  of  adopting 
Senate  Bill  1093  as  amended,  which  would  have  provided  a  modified 
Uniform  Commerical  Code  for  California.  It  will  be  noted  that  this  bill 
did  not  include  Chapter  6  (Bulk  Transfers)  or  Chapter  7  (Warehouse 
Receipts,  Bills  of  Lading  and  Other  Documents  of  Title),  since  these 
were  felt  to  be  the  most  controversial  Chapters  of  the  Code.  Instead, 
these  Chapters  were  placed  in  a  separate  bill  designated  Senate  Bill 
1249,  which  is  reprinted  as  an  appendix  to  this  report. 

Proponents  of  the  bill  hoped  that  by  separating  the  issues,  there 
might  be  unanimity  of  opinion  upon  the  desirability  of  adopting 
Senate  Bill  1093.  However,  at  the  hearing  representatives  of  various 
unsecured  credit  interests  strenuously  opposed  passage  of  the  bill, 
even  though  Chapters  6  and  7  were  omitted. 

Accordingly,  at  the  conclusion  of  the  hearing  the  Committee  voted 
to  refer  the  bill  to  an  Interim  Committee  for  further  study,  with  the 
statement,  however,  to  the  opponents  of  the  bill  that  they  should,  prior 
to  the  first  meeting  of  the  Interim  Committee,  crystallize  in  writing 
their  specific  objections  to  the  bill  in  order  that  they  may  be  isolated 
and  separately  considered  by  the  Senate  Interim  Committee. 

APPENDIX 
Senate  Bill  1249 

No  action  was  taken  at  the  1961  Session  of  the  Legislature  on  this  bill 
because  of  the  objections  to  the  passage  of  Senate  Bill  1093.  However,  it 
is  to  be  considered  as  part  of  the  Interim  Committee  study  prior  to  the 
1963  Session  of  the  Legislature  of  the  Senate  Fact  Finding  Committee 
on  Judiciary. 
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SENATE  BILL  No.  1249 

Introduced  by  Senator  Farr 
April  14,  1961 


REFERRED  TO  COMMITTEE  ON   JUDICIARY 


An  act  to  amend  Sections  11105,  11201,  12103,  12403,  15111, 
15114,  19111,  and  19309  of  the  Civil  Code  as  added  hij 
Senate  Bill  No.  1093  of  the  1961  Regular  Session;  to  add 
Chapter  6  (commencing  with  Section  16101)  and  Chapter  7 
(commencing  with  Section  17101)  and  Section  110105  to 
Division  5  of  the  Civil  Code  as  added  hy  Senate  Bill  No. 
1093  of  the  1961  Begular  Session;  to  repeal  Article  3 A 
(commencing  with  Section  1858)  and  Article  3B  (commenc- 
ing with  Section  1858.01)  of  Chapter  2  of  Title  3  of  Part  4 
of  Division  3  and  Article  3  (commencing  with  Section  2126) 
of  Chapter  3  of  Title  7  of  Part  4  of  Division  3  and  Sections 
3440.1  and  3440.5  of,  the  Civil  Code;  and  to  add  Chapter  12 
(commencing  with  Section  552)  to  Title  13  of  Part  1  of  the 
Penal  Code,  relating  to  hulk  transfers,  warehouse  receipts, 
hills  of  lading  and  other  documents  of  title. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Section  11105  of  the  Civil  Code,  as  added  by 

2  Senate  Bill  No.  1093  of  the  19G1  Regular  Session,  is  amended 

3  to  read: 

4  11105.     (1)   Except  as  provided  hereafter  in  this  section, 

5  when  a  transaction  bears  a  reasonable  relation  to  this  State 

6  and  also  to  another  state  or  nation  the  parties  may  agree  that 

7  the  law  either  of  this  State  or  of  such  other  state  or  nation 

8  shall  govern  their  riglits  and  duties.  Failing  such  agreement 

9  this  division  applies  to  transactions  bearing  an  appropriate 
10  relation  to  this  State. 
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1  (2)  Where  one  of  the  following  provisions  of  this  division 

2  specifies  the  applicable  law,  that  provision  governs  and  a  con- 

3  trary  agreement  is  effective  only  to  the  extent  permitted  by 

4  the  law  (including  the  conflict  of  laws  rules)  so  specified: 

5  Rights  of  creditors  against  sold  goods.  Section  12402. 

6  Applicability  of  the  chapter  on  bank  deposits  and  coUec- 

7  tions.  Section  14102. 

8  Bulk   transfers  subject  to   the   chapter  on  hulk   transfers. 

9  Section  16102. 

10  Applicability  of  the  chapter  on  investment  securities.  Sec- 

11  tion  18106. 

12  Policy  and  scope  of  the  chapter  on  secured  transactions. 

13  Sections  19102  and  19103. 

14  Sec.  2.     Section  11201  of  said  code,  as  added  by  Senate 

15  Bill  No.  1093  of  the  1961  Regular  Session,  is  amended  to  read : 

16  11201.     Subject  to  additional  definitions  contained  in  the 

17  subsequent  chapters  of  this  division  which  are  applicable  to 

18  specific  chapters  or  articles  thereof,  and  unless  the  context 

19  otherwise  requires,  in  this  division: 

20  (1)   "Action"  in  the  sense  of  a  judicial  proceeding  includes 

21  recoupment,  counterclaim,  setoff,  suit  in  equity  and  any  other 

22  proceedings  in  which  rights  are  determined. 

23  (2)   "Aggrieved  party"  means  a  party  entitled  to  resort  to 

24  a  remedy. 

25  (3)   "Agreement"  means  the  bargain  of  the  parties  in  fact 

26  as  found  in  their  language  or  by  implication  from  other  cir- 

27  cumstances  including  course  of  dealing  or  usage  of  trade  or 

28  course  of  performance  as  provided  in  this  division  (Sections 

29  11205  and  12208).  Whether  an  agreement  has  legal  conse- 

30  quences  is  determined  by  the  provisions  of  this  division,  if 

31  applicable;  otherwise  by  the  law  of  contracts  (Section  11103). 

32  (Compare  "contract.") 

33  (4)   "Bank"  means  any  person  engaged  in  the  business  of 

34  banking. 

35  (5)   "Bearer"  means  the  person  in  possession  of  an  instru- 

36  ment,  document  of  title,  or  security  payable  to  bearer  or  in- 

37  dorsed  in  blank. 

38  (6)  "Bill   of  lading"  means   a   document   evidencing   the 

39  receipt  of  goods  for  shipment  issued  hy  a  person  engaged  in 

40  the  business  of  transporting  or  forwarding  goods,  and  includes 

41  an  airbill.  "Airbill"  means  a  document  serving  for  air  trans- 

42  portation  as  a  bill  of  lading  does  for  marine  or  rail  transpor- 

43  tation,  and  includes  an  air  consignment  note  or  air  waybill. 

44  (7)   "Branch"  includes  a  separately  incorporated  foreign 

45  branch  of  a  bank. 

46  (8)   "Burden  of  establishing"  a  fact  means  the  burden  of 

47  persuading  the  triers  of  fact  that  the  existence  of  the  fact  is 

48  more  probable  than  its  nonexistence. 

49  (9)   "Buyer  in  ordinary  course  of  business"  means  a  person 

50  who  in  good  faith  and  without  knowledge  that  the  sale  to  him 

51  is  in  violation  of  the  ownership  rights  or  security  interest  of  a 

52  third  party  in  the  goods  buys  in  ordinary  course  from  a  per- 
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1  son  in  the  business  of  selling  goods  of  that  kind  but  does  not 

2  include  a  pawnbroker.  "Buj'ing"  may  be  for  cash  or  by  ex- 

3  cliange  of  other  property  or  on  secured  or  unsecured  credit  and 

4  includes  receiving  goods  or  documents  of  title  under  a  pre- 

5  existing  contract  for  sale  but  does  not  include  a  transfer  in 

6  bulk  or  as  security  for  or  in  total  or  partial  satisfaction  of  e 

7  money  debt. 

8  (10)   "Conspicuous."     A    term    or    clause    is    conspicuous 

9  when  it  is  so  written  that  a  reasonable  person  against  whom  it 

10  is  to  operate  ought  to  have  noticed  it.  A  printed  heading  in 

11  capitals  (as:  Nonnegotiable  Bill  of  Lading)  is  conspicuous. 

12  Language  in  the  body  of  a  form  is  "conspicuous"  if  it  is  in 

13  larger  or  other  contrasting  type  or  color.  But  in  a  telegram 

14  any  stated  term  is  "conspicuous."  Whether  a  term  or  clause 

15  is  "conspicuous"  or  not  is  for  decision  by  the  court. 

16  (11)   "Contract"  means  the  total  legal  obligation  which  re- 

17  suits  from  the  parties'  agreement  as  affected  by  this  division 

18  and   any   other   applicable   rules   of  law.    (Compare   "agree- 

19  ment.") 

20  (12)  "Creditor"   includes   a   general    creditor,    a   secured 

21  creditor,  a  lien  creditor  and  any  representative  of  creditors, 

22  including  an  assignee  for  the  benefit  of  creditors  t  generally , 

23  a  trustee  in  bankruptcy,  a  receiver  in  equity  and  an  execu- 

24  tor  or  administrator  of  an  insolvent  debtor's  or  assignor's 

25  estate. 

26  (13)   "Defendant"  includes  a  person  in  the  position  of  de- 

27  fendant  in  a  cross-action  or  counterclaim. 

28  (14)   "Delivery"  with  respect  to  instruments,  documents  of 

29  title,  chattel  paper  or  securities  means  voluntary  transfer  of 

30  posses.sion. 

31  (15)   "Document  of  title"  includes  bill  of  lading,  dock  war- 

32  rant,  dock  receipt  or  warehouse  receipt,  gin  ticket,  compress 

33  receipt,  and  also  any  other  document  which  in  the  regular 

34  course  of  business  or  financing  is  treated  as  adequately  evi- 

35  dencing  that  the  person  in  possession  of  it  is  entitled  to  receive, 

36  hold  and  dispose  of  the  document  and  the  goods  it  covers.  To 

37  be  a  document  of  title  a  document  must  purport  to  be  issued 

38  by  or  addressed  to  a  bailee  and  purport  to  cover  goods  in  the 

39  bailee's  possession  which  are  either  identified  or  are  fungible 

40  portions  of  an  identified  mass. 

41  (16)   "Fault"  means  wrongful  act,  omission  or  breach. 

42  (17)   "Fungible"  with  respect  to  goods  or  securities  means 

43  goods  or  securities  of  which  any  unit  is,  by  nature  or  usage  of 

44  trade,  the  equivalent  of  any  other  like  unit.  Goods  which  are 

45  not  fungible  .shall  be  deemed  fungible  for  the  purposes  of  this 

46  division  to  the  extent  that  under  a  particular  agreement  or 

47  document  unlike  units  are  treated  as  etiuivalents. 

48  (18)   "Genuine"  means  free  of  forgery  or  counterfeiting. 

49  (19)   "Good  faith"  means  honesty  in  fact  in  the  conduct  or 

50  transaction  concerned. 

51  (20)   "Holder"  means  a  person  who  is  in  possession  of  a 

52  document  of  title  or  an  instrument  or  an  investment  security 
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1  drawn,  issued  or  indorsed  to  him  or  to  his  order  or  to  bearer 

2  or  in  blank. 

3  (21)   To  "honor"  is  to  pay  or  to  accept  and  pay,  or  where  a 

4  credit  so  engages  to  purchase  or  discount  a  draft  compljnng 

5  with  the  terms  of  the  credit. 

6  ( 22 )   "  Insolvency  proceedings ' '  includes  any  assignment  for 

7  the  benefit  of  creditors  or  other  proceedings  intended  to  liqui- 

8  date  or  rehabilitate  the  estate  of  the  person  involved. 

9  (23)   A  person  is  "insolvent"  who  either  has  ceased  to  pay 

10  his  debts  in  the  ordinary  course  of  business  or  cannot  pay  his 

11  debts  as  they  become  due  or  is  insolvent  within  the  meaning 

12  of  the  federal  bankruptcy  law. 

13  (24)   "Money"  means  a  medium  of  exchange  authorized  or 

14  adopted  by  a  domestic  or  foreign  government  as  a  part  of  its 

15  currency. 

16  (25)  A  person  has  "  notice  "  of  a  fact  when 

17  (a)  He  has  actual  knowledge  of  it ;  or 

18  (b)  He  has  received  a  notice  or  notification  of  it ;  or 

19  (c)   From  all  the  facts  and  circumstances  known  to  him 

20  at  the  time  in  question  he  has  reason  to  know  that  it  exists. 

21  A  person  "knows"  or  has  "knowledge"  of  a  fact  when  he  has 

22  actual  knowledge  of  it.  "Discover"  or  "learn"  or  a  word  or 

23  phrase  of  similar  import  refers  to  knowledge  rather  than  to 

24  reason  to  know.  The  time  and  circumstances  under  which  a 

25  notice  or  notification  may  cease  to  be  effective  are  not  deter- 

26  mined  by  this  division. 

27  (26)  A  person  "notifies"  or  "gives"  a  notice  or  notification 

28  to  another  by  taking  such  steps  as  may  be  reasonably  required 

29  to  inform  the  other  in  ordinary  course  whether  or  not  such 

30  other  actually  comes  to  know  of  it.  A  person  "receives"  a 

31  notice  or  notification  when 

32  (a)   It  comes  to  his  attention ;  or 

33  (b)   It  is  duly  delivered  at  the  place  of  business  through 

34  which  the  contract  was  made  or  at  any  other  place  held  out  by 

35  him  as  the  place  for  receipt  of  such  communications. 

36  (27)  Notice,  knowledge  or  a  notice  or  notification  received 

37  by  an  organization  is  effective  for  a  particular  transaction 

38  from  the  time  when  it  is  brought  to  the  attention  of  the  indi- 

39  vidual  conducting  that  transaction,  and  in  any  event  from  the 

40  time  when  it  would  have  been  brought  to  his  attention  if  the 

41  organization  had  exercised  due  diligence.  If  notice,  knowledge 

42  or  a  notice  or  notification  is  brought  to  the  attention  of  a 

43  branch  or  office  of  a  financial  institution  other  than  the  branch 

44  or  office  where  the  individual  conducting  the  transaction  is 

45  located,  due  diligence  does  not  require  bringing  it  to  the  atten- 

46  tion  of  the  individual  conducting  the  transaction  unless  the 

47  individual  receiving  it  is  aware  of  the  transaction. 

48  (28)   "Organization"  includes  a  corporation,  government  or 

49  governmental   subdivision   or   agency,   business   trust,    estate, 

50  trust,  partnership  or  association,  two  or  more  persons  having  a 

51  joint  or  common  interest,  or  any  other  legal  or  commercial 

52  entity. 
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1  (29)   "Party,"  as  distinct  from  "third  party,"  means  a 

2  person  who  has  engaged  in  a  transaction  or  made  an  agreement 

3  within  this  division. 

4  (30)   "Person"  includes  an  individual  or  an  organization. 

5  (See  Section  11102.) 

6  (32)   "Purchase"  includes  taking  by  sale,  discount,  negotia- 

7  tion,  mortgage,  pledge,  lien,  issue  or  reissue,  gift  or  any  other 

8  voluntary  transaction  creating  an  interest  in  property. 

9  (33)  "Purchaser"  means  a  person  who  takes  b}^  purchase. 

10  (34)   "Remedy"  means  any  remedial  right  to  which  an  ag- 

11  grieved  party  is  entitled  with  or  without  resort  to  a  tribunal. 

12  (35)   "Representative"  includes  an  agent,  an  officer  of  a 

13  corporation  or  association,  and  a  trustee,  executor  or  adminis- 

14  trator  of  an  estate,  or  any  other  person  empowered  to  act  for 

15  another. 

16  (36)   "Rights"  includes  remedies. 

17  (37)   "Security  interest"   means    an    interest    in   personal 

18  property  or  fixtures  which  secures  payment  or  performance  of 

19  an  obligation.  The  retention  or  reservation  of  title  by  a  seller 

20  of  goods  notwithstanding  shipment  or  delivery  to  the  buyer 

21  (Section  12401)  is  limited  in  effect  to  a  reservation  of  a  "se- 

22  curity   interest."   The  term  also  includes   any   interest  of  a 

23  buyer  of  accounts,  chattel  paper,  or  contract  rights  which  is 

24  subject  to  Chapter  9.  The  special  property  interest  of  a  buyer 

25  of  goods  on  identification  of  such  goods  to  a  contract  for  sale 

26  under  Section  12401  is  not  a  "security  interest,"  but  a  buyer 

27  may  also  acquire  a  "security  interest"  by  complying  with 

28  Chapter  9.  Unless  a  lease  or  consignment  is  intended  as  secu- 

29  rity,  reservation  of  title  thereunder  is  not  a  "security  interest" 

30  but  a  consignment  is  in  any  event  subject  to  the  provisions  on 

31  consignment  sales  (Section  12326).  Whether  a  lease  is  intended 

32  as  security  is  to  be  determined  by  the  facts  of  each  case ;  how- 

33  ever,  (a)  the  inclusion  of  an  option  to  purchase  does  not  of 

34  itself  make  the  lease  one  intended  for  security,  and    (b)  an 

35  agreement  that  upon  compliance  with  the  terms  of  the  lease  the 

36  lessee  shall  become  or  has  the  option  to  become  the  owner  of 

37  the  property  for  no  additional  consideration  or  for  a  nominal 

38  con.sideration  does  make  the  lease  one  intended  for  security. 

39  (38)   "Send"   in   connection   with   any   writing   or   notice 

40  means  to  deposit  in  the  mail  or  deliver  for  transmission  by  any 

41  other  usual  means  of  communication  with  postage  or  cost  of 

42  transmission  provided  for  and  properly  addressed  and  in  the 

43  case  of  an  instrument  to  an  address  specified  thereon  or  other- 

44  wise  agreed,  or  if  there  be  none  to  any  address  reasonable 

45  under  the  circumstances.  The  receipt  of  any  writing  or  notice 

46  within  the  time  at  which  it  would  have  arrived  if  properly  sent 

47  has  the  effect  of  a  proper  sending. 

48  (39)   "Signed"  includes  any  symbol  executed  or  adopted 

49  by  a  party  with  present  intention  to  authenticate  a  writing. 

50  ('^t))   "Surety"  includes  guarantor. 
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1  (41)   "Telegram"  includes  a  message  transmitted  by  radio, 

2  teletype,  cable,  any  mechanical  method  of  transmission,  or  the 

3  like. 

4  (42)   "Term"  means  that  portion  of  an  agreement  which 

5  relates  to  a  particular  matter. 

6  (43)   "Unauthorized"  signature  or  indorsement  means  one 

7  made  without  actual,  implied  or  apparent  authority  and  in- 

8  eludes  a  forgery. 

9  (44)   "Value."  Except  as  otherwise  provided  with  respect 

10  to  negotiable  instruments  and  bank  collections  (Sections  13303, 

11  14208  and  14209)   a  person  gives  "value"  for  rights  if  he 

12  acquires  them 

13  (a)   In  return  for  a  binding  commitment  to  extend  credit  or 

14  for  the  extension  of  immediately  available  credit  whether  or 

15  not  drawn  upon  and  whether  or  not  a  chargeback  is  provided 

16  for  in  the  event  of  difficulties  in  collection ;  or 

17  (b)   As  security  for  or  in  total  or  partial  satisfaction  of  a 

18  pre-existing  claim;  or 

19  (e)   By  accepting  delivery  pursuant  to  a  pre-existing  con- 

20  tract  for  purchase;  or 

21  (d)   Generallj^  in  return  for  any  consideration  sufficient  to 

22  support  a  simple  contract. 

23  (45)  ''Warehouse  receipt"  means  a  receipt  issued  hy  a  per- 

24  son  engaged  in  the  husiness  of  storing  goods  for  hire. 

25  (46)   "Written"  or  "writing"  includes  printing,  typewrit- 

26  ing  or  any  other  intentional  reduction  to  tangible  form. 

27  Sec.  3.     Section  12103  of  said  code,  as  added  by  Senate  Bill 

28  No.  1093  of  the  1961  Regular  Session,  is  amended  to  read : 

29  12103.     Definitions  and  Index  of  Definitions.     (1)   In  this 

30  chapter  unless  the  context  otherwise  requires 

31  (a)  "Buyer"  means  a  person  who  buys  or  contracts  to  buy 

32  goods. 

33  (b)   "Good  faith"  in  the  case  of  a  merchant  means  honesty 

34  in  fact  and  the  observance  of  reasonable  commercial  standards 

35  of  fair  dealing  in  the  trade. 

36  (c)   "Receipt"  of  goods  means  taking  physical  possession 

37  of  them. 

38  (d)   "Seller"  means  a  person  who  sells  or  contracts  to  sell 

39  goods. 

40  (2)   Other  definitions  applying  to  this  chapter  or  to  specified 

41  articles  thereof,  and  the  sections  in  which  they  appear  are  : 

42  ' '  Acceptance. ' '  Section  12606. 

43  ' '  Banker 's  credit. ' '  Section  12325. 

44  "Between  merchants."  Section  12104. 

45  "Cancellation."  Section  12106(4). 

46  ' '  Commercial  unit. ' '  Section  12105. 

47  ' '  Confirmed  credit. ' '  Section  12325. 

48  ' '  Conforming  to  contract. ' '  Section  12106. 

49  ' '  Contract  for  sale. ' '  Section  12106. 

50  "Cover."  Section  12712. 

51  ' '  Entrusting. ' '  Section  12403. 

52  "Financing  agency."  Section  12104. 
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1  "Future  goods."  Section  12105. 

2  "Goods."  Section  12105. 

3  ' '  Identification. ' '  Section  12501. 

4  "Installment  contract."  Section  12612. 
.5  ' '  Letter  of  Credit. ' '  Section  12325. 

6  "Lot."  Section  12105. 

7  ' '  Merchant. ' '  Section  12104. 

8  ' '  Overseas. ' '  Section  12323. 

9  "Person  in  position  of  seller."  Section  12707. 

10  ' '  Present  sale. ' '  Section  12106. 

11  "Sale."  Section  12106. 

12  ' '  Sale  on  approval. ' '  Section  12326. 

13  ' '  Sale  or  return. ' '  Section  12326. 

14  ' '  Termination. ' '  Section  12106. 

15  (3)   The  following  definitions  in  other  chapters  apply  to  this 

16  chapter : 

17  "Check.  "Section  13104. 

18  ''Consignee."  Section  17102. 

19  "Consignor."  Section  17102. 

20  "Consumer  goods."  Section  19109. 

21  ' '  Dishonor. ' '  Section  13507. 

22  "Draft."  Section  13104. 

23  (4)   In  addition  Chapter  1  contains  general  definitions  and 

24  principles     of     construction     and     interpretation     applicable 
95  throughout  this  chapter. 

26  Sec.  4.     Section  12403  of  said  code,  as  added  by  Senate  Bill 

27  No.  1093  of  the  1961  Regular  Session,  is  amended  to  read : 

28  12403.     (1)   A  purchaser  of  goods  acquires  all  title  which 

29  his  transferor  had  or  had  power  to  transfer  except  that  a 

30  purchaser  of  a  limited  interest  acquires  rights  only  to  the  ex- 

31  tent  of  the  interest  purchased.  A  person  with  voidable  title 

32  has  power  to  transfer  a  good  title  to  a  good  faith  purchaser  for 

33  value.  "When  goods  have  been  delivered  under  a  transaction  of 

34  purchase  the  purchaser  has  such  power  even  though 

35  (a)   The  transferor  was  deceived  as  to  the  identity  of  the 

36  purchaser,  or 

37  (b)   The  delivery  was  in  exchange  for  a  check  which  is  later 

38  dishonored,  or 

39  (c)   It  was  agreed  that  the  transaction  was  to  be  a  "cash 

40  sale,"  or 

41  (d)   The  delivery  was  procured  through  fraud  punishable  as 

42  larcenous  under  the  criminal  law. 

43  (2)   Any  entrusting  of  possession  of  goods  to  a  merchant 

44  who  deals  in  goods  of  that  kind  gives  him  power  to  transfer  all 

45  rights  of  the  entruster  to  a  buyer  in  ordinary  course  of  busi- 

46  ness. 

47  (3)   "Entrusting"  includes  any  delivery  and  any  acquies- 

48  cence  in  retention  of  possession  regardless  of  any  condition 

49  expressed  between  the  parties  to  the  delivery  or  acquiescence 

50  and  regardless  of  whether  the  procurement  of  the  entrusting 

51  or  the  possessor's  disposition  of  the  goods  have  been  such  as  to 

52  be  larcenous  under  the  criminal  law. 
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1  (4)  The  rights  of  other  purchasers  of  goods  are  governed 

2  by  the   chapters  on  secured  transactions   (Chapter  9),   hulk 

3  transfers   (Chapter  6)   and  documents  of  title   (Chapter  7). 

4  Sec.  5.     Section  15111  of  said  code,  as  added  by  Senate 

5  Bill  No.  1093  of  the  1961  Regular  Session,  is  amended  to  read : 

6  15111.     (1)   Unless    otherwise    agreed    the    beneficiary    by 

7  transferring  or  presenting  a  documentary  draft  or  demand 

8  for  payment  warrants  to  all  interested  parties  that  the  neces- 

9  sary  conditions  of  the  credit  have  been  complied  with.  This  is 

10  in  addition  to  any  warranties  arising  under  Chapters  3,  4,  7 

11  and  8. 

12  (2)  Unless  otherwise  agreed  a  negotiating,  advising,  con- 

13  firming,  collecting  or  issuing  bank  presenting  or  transferring 

14  a  draft  or  demand  for  payment  under  a  credit  warrants  only 

15  the  matters  warranted  by  a  collecting  bank  under  Chapter  4 

16  and  any  such  bank  transferring  a  document  warrants  only  the 

17  matters  warranted  by  an  intermediary  under  Chapter  s  7  and 

18  8  the  Bille  e^  Lading  Aet  (Article  S  (commencing  with  See- 

19  ties  2126),  Chapter  ^  ¥it4e  ^  ^a¥%  4^  division  g>  asd  the 

20  Warehouse  Eiccoiptg  Ae%  ( ArticlG  S©  (commGncing  with  See- 

21  tie»  1858.01),  Chapter  ^  ¥i*le  ^  Pf«4  4^  Diviaion  S . 

22  Sec.  6.     Section  15114  of  said  code,  as  added  by  Senate  Bill 

23  No.  1093  of  the  1961  Regular  Session,  is  amended  to  read : 

24  15114.     (1)  An  issuer  must  honor  a  draft  or  demand  for 

25  payment  which  complies  with  the  terms  of  the  relevant  credit 

26  regardless  of  whether  the  goods  or  documents  conform  to  the 

27  underlying  contract  for  sale  or  other  contract  between  the 

28  customer  and  the  beneficiary.  The  issuer  is  not  excused  from 

29  honor  of  such  a  draft  or  demand  by  reason  of  an  additional 

30  general  term  that  all  documents  must  be  satisfactory  to  the 

31  issuer,  but  an  issuer  may  require  that  specified  documents  must 

32  be  satisfactory  to  it. 

33  (2)   Unless   otherwise   agreed   when   documents   appear  on 

34  their  face  to  comply  with  the  terms  of  a  credit  but  a  required 

35  document  does  not  in  fact  conform  to  the  warranties  made  on 

36  negotiation  or  transfer  of  a  document  of  title  (Section  17507 ) 

37  or  of  a  security  (Section  18306)  or  is  forged  or  fraudulent  or 

38  there  is  fraud  in  the  transaction 

39  (a)   The  issuer  must  honor  the  draft  or  demand  for  pay- 

40  ment  if  honor  is  demanded  by  a  negotiating  bank  or  other 

41  holder  of  the  draft  or  demand  which  has  taken  the  draft  or 

42  demand    under   the    credit    and   under    circumstances   which 

43  would  make  it  a  holder  in  due  course   (Section  13302)   and 

44  in  an  appropriate  case  would  make  it  a  person  to  whom  a 

45  document  of  title  has  been  duly  negotiated  (Section  17502) 

46  or  a  bona  fide  purchaser  of  a  security  (Section  18302)  ;  and 

47  (b)   In  all  other  cases  as  against  its  customer,  an  issuer  act- 

48  ing  in  good  faith  may  honor  the  draft  or  demand  for  payment 

49  despite  notification  from  the  customer  of  fraud,  forgery  or 

50  other  defect  not  apparent  on  the  face  of  the  documents. 

51  (3)  Unless  otherwise  agreed  an  issuer  which  has  duly  hon- 

52  ored  a  draft  or  demand  for  payment  is  entitled  to  immediate 
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1  reimbursement  of  any  pa^'ment  made  under  the  credit  and  to 

2  be  put  in  effectively  available  funds  not  later  than  the  day 

3  before  maturity  of  any  acceptance  made  under  the  credit. 

4  Sec.  7.     Chapter   6    (commencing  with   Section   16101)    is 

5  added  to  Division  5  of  said  code,  as  added  by  Senate  Bill  No. 

6  1093  of  the  1961  Regular  Session,  to  read  : 
7 

8  Chapter  6.     Bulk  Transfers 
9 

10  16101.     This  chapter  shall  be  known  and  may  be  cited  as 

11  Uniform  Commercial  Code — Bulk  Transfers. 

12  16102.     (1)   A  "bulk  transfer"  is  any  transfer  in  bulk  and 

13  not  in  the  ordinary  course  of  the  transferor's  business  of  a 

14  substantial  part  of  the  materials,  supplies,  merchandise,   or 

15  other  inventory   (Section  19109)   of  an  enterprise  subject  to 

16  this  chapter. 

17  (2)   A  transfer  of  a  substantial  part  of  the  equipment  (Sec- 

18  tion  19109)   of  such  an  enterprise  is  a  bulk  transfer  if  it  is 

19  made  in  connection  with  a  bulk  transfer  of  inventory,  but  not 

20  otherwise. 

21  (3)   The  enterprises  subject  to  this  chapter  are  all  those 

22  whose   principal   business   is   the   sale   of   merchandise    from 

23  stock,  including  those  who  manufacture  what  they  sell  at  retail. 

24  (4)   Except  as  limited  by  the  following  section  all  bulk  trans- 

25  fers  of  goods  located  within  this  State  are  subject  to  this 

26  chapter. 

27  16103.     The   following   transfers   are   not   subject   to   this 

28  chapter : 

29  (1)   Those  made  to  give  a  purchase  money  security  interest 

30  (Section  19107)  ; 

31  (2)   General  assignments  for  the  benefit  of  all  the  creditors 

32  of  the  transferor,  and  subsequent  transfers  by  the  assignee 

33  thereunder ; 

34  (3)   Transfers  of  property  subject  to  a  lien  or  other  security 

35  interest  in  settlement  or  realization  of  such  lien  or  other  secu- 

36  rity  interest,  if  there  was  compliance  with  this  chapter  in  con- 

37  nection  with  the  creation  of  such  lien  or  security  interest  or 

38  such  creation  was  exempt  from  compliance  with  this  chapter; 

39  (4)   Sales  by  executors,  administrators,  receivers,  trustees  in 

40  bankruptcy,  or  any  public  officer  under  judicial  process; 

41  (5)   Sales  made  in  the  course  of  judicial  or  administrative 

42  proceedings  for  the  dissolution  or  reorganization  of  a  corpora- 

43  tion  and  of  which  notice  is  sent  to  the  creditors  of  the  cor- 

44  poration   pursuant  to   order   of  the   court   or   administrative 

45  agency ; 

46  (6)   Transfers  of  property  which  is  exempt  from  execution ; 

47  (7)   The  transfer  of  goods  in  a  warehouse  where  a  ware- 

48  house  receipt  has  been   i.ssued  therefor  by  a  warehouseman 

49  (Section  17102)   and  a  copy  of  such  receipt  is  kept  at  the 

50  principal  place  of  business  of  the  warehouseman  and  at  the 

51  warehouse  in  which  said  goods  are  stored. 
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1  16105.     Any  bulk  transfer  subject  to  this  chapter  except 

2  one  made  by  auction  sale  (Section  16108)  is  ineffective  against 

3  any  creditor  of  the  transferor  unless  the  transferee  gives  no- 

4  tice  of  the  transfer  in  the  manner  and  within  the  time  here- 

5  after  provided  (Section  16107). 

6  16107.     (1)   The  notice  to  creditors   (Section  16105)   shall 

7  state  : 

8  (a)   That  a  bulk  transfer  is  about  to  be  made ;  and 

9  (b)   The  names  and  business  addresses  of  the  transferor  and 

10  transferee,  and  all  other  business  names  and  addresses  used 

11  by  the  transferor  within  three  years  last  past  so  far  as  known 

12  to  the  transferee ;  and 

13  (c)   The  location  and  general  description  of  the  property  to 

14  be  transferred ;  and 

15  (d)   The  nature  and  amount  of  the  consideration  to  be  re- 

16  ceived ;  and 

17  (e)   The   time   and   place   when,   or  within   30   days   after 

18  which,  the  property  is  to  be  transferred  and  the  consideration 

19  given ;  and 

20  (f)   If  the  consideration  is  to  be  applied  to  the  payment  of 

21  the  debts  of  the  transferor  by  the  transferee  or  an  escrow 

22  agent,  the  address  to  which  creditors  should  send  their  claims 

23  and  the  date  by  which  claims  must  be  received  in  order  to  be 

24  paid  out  of  the  consideration,  before  the  surplus  is  turned  over 

25  to  the  transferor. 

26  (2)   The  notice  shall  be 

27  (a)  Eecorded  in  the  office  of  the  county  recorder  in  the 

28  county  or  counties  in  which  the  property  to  be  transferred  is 

29  located  at  least  10  days  before  the  transferee  takes  possession 

30  of  the  property  or  pays  the  consideration,  whichever  happens 

31  first ;  and 

32  (b)   Published  at  least  once  in  a  newspaper  of  general  cir- 

33  culation  published  in  the  judicial  district  in  which  the  prop- 

34  erty  is  located,  if  there  is  one,  and  if  there  is  none,  then  in  a 

35  newspaper  of  general  circulation  in  the  county  embracing  such 

36  judicial  district,  at  least  five  days  before  the  transferee  takes 

37  possession  of  the  property  or  pays  the  consideration,  which- 

38  ever  happens  first. 

39  16108.     (1)  A  bulk  transfer  is  subject  to  this  chapter  even 

40  though  it  is  by  sale  at  auction,  but  only  in  the  manner  and 

41  with  the  results  stated  in  this  section. 

42  (2)   The  person  or  persons  other  than  the  transferor  who 

43  direct,  control  or  are  responsible  for  the  auction  are  coUec- 

44  tively  called  the  "auctioneer."  The  auctioneer  shall  be  re- 

45  sponsible  for  giving  the  notice  of  the  transfer  (Section  16107). 

46  In  the  case  of  a  sale  by  auction,  in  addition  to  the  applicable 

47  matters  specified  in  Section  16107,  the  notice  shall  state  that 
43  the  sale  is  to  be  by  auction,  the  name  of  the  auctioneer,  and 

49  the  time  and  place  of  the  auction. 

50  (3)   Failure  of  the  auctioneer  to     give  the  notice  of  the 

51  transfer  does  not  affect  the  validity  of  the  sale  or  the  title  of 

52  the  purchasers,  but  if  the  auctioneer  knows  that  the  auction 
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1  constitutes  a  bulk  transfer  such  failure  renders  the  auctioneer 

2  liable  to  the  creditors  of  the  transferor  as  a  class  for  the  sums 

3  owing  to  them  from  the  transferor  up  to  but  not  exceeding 

4  the  net  proceeds  of  the  auction.  If  the  auctioneer  consists  of 

5  several  persons  their  liability  is  joint  and  several. 

6  16109.     The  creditors  of  the  transferor  mentioned  in  this 

7  chapter   are   those   holding   claims   based   on  transactions   or 

8  events  occurring  before  the  bulk  transfer. 

9  16110.     When  the  title  of  a  transferee  to  property  is  sub- 

10  ject  to  a  defect  by  reason  of  his  noncompliance  with  the  re- 

11  quirements  of  this  chapter,  then  : 

12  (1)   A  purchaser  of  any  such  property  from  such  transferee 

13  who  pays  no  value  or  who  takes  with  notice  of  such  noncom- 

14  pliance  takes  subject  to  such  defect,  but 

15  (2)  A  purchaser  for  value  in  good  faith  and  without  such 

16  notice  takes  free  of  such  defect. 

17  16111.     No  action  under  this  chapter  shall  be  brought  nor 

18  levy  made  more  than  one  year  after  the  date  on  which  the 

19  transferee  took  possession  of  the  goods  unless  the  transfer  has 

20  been  concealed.  If  the  transfer  has  been  concealed,  an  action 

21  may  be  brought  or  levy  made  within  one  year  after  its  dis- 

22  covery  by  the  creditor  bringing  such  action  or  making  such 

23  levy  or  after  it  should  have  been  discovered  by  such  creditor 

24  in  the  exercise  of  reasonable  diligence,  whichever  first  occurs. 

25  Sec.  8.     Chapter   7    (commencing  with   Section   17101)    is 

26  added  to  Division  5  of  said  code,  as  added  b}^  Senate  Bill  No. 

27  1093  of  the  1961  Regular  Session,  to  read : 
28 

29  Chapter  7.     Warehouse  Receipts,  Bills  of  Lading 

30  and  Other  Documents  of  Title 

31 

32  Article  1.     General 

33 

34  17101.     This  chapter  shall  be  known  and  may  be  cit3d  as 

35  Uniform  Commercial  Code — Documents  of  Title. 

36  17102.     (1)   In  this  chapter,  unless  the  context  otherwise 

37  requires : 

33  (a)   "Bailee"  means  the  person  who  bj'  a  warehouse  receipt, 

39  bill  of  lading  or  other  document  of  title  acknowledges  posses- 

40  sion  of  goods  and  contracts  to  deliver  them. 

41  (b)   "Consignee"  means  the  person  named  in  a  bill  to  whom 

42  or  to  whose  order  the  bill  promises  delivery. 

43  (c)   "Consignor"  means  the  person  named  in  a  bill  as  the 

44  person  from  whom  the  goods  have  been  received  for  shipment. 

45  (d)   "Document"  means  document  of  title  as  defined  in  the 
4g  general  definitions  in  Chapter  1   (Section  11201). 

47  (e)   "Goods"  means  all  tilings  which  are  treated  as  movable 

48  for  the  purposes  of  a  contract  of  storage  or  transportation. 

49  (f)   "Issuer"  means  a  bailee  who  issues  a  document.  Issuer 

50  includes  any  person  for  whom  an  agent  or  employee  purports 

51  to  act  in  issuing  a  document  if  the  agent  or  employee  has  real 

52  or  apparent   authority   to   issue   documents,   notwithstanding 
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1  that  the  issuer  received  no  goods  or  that  the  goods  were  mis- 

2  described  or  that  in  any  other  respect  the  agent  or  employee 

3  violated  his  instructions. 

4  is)   "Warehouseman"  is  a  person  engaged  in  the  business 

5  of  storing  goods  for  hire,  excluding,  however,  any  corporation 

6  engaged  solely  in  storing  goods  for  its  parent  or  affiliated 

7  corporation  or  corporations. 

8  (2)   Other  detinitions  applying  to  this  chapter  or  to  specified 

9  articles  thereof,  and  the  sections  in  which  they  appear  are : 

10  "Duly  negotiate."  Section  17501. 

11  "Person  entitled  under  the  document."  Section  17403(4). 

12  (3)   Definitions  in  other  chapters  applying  to  this  chapter 

13  and  the  sections  in  which  they  appear  are : 

14  "Contract  for  sale."  Section  12106. 

15  "Overseas."  Section  12323. 

16  "Receipt"  of  goods.  Section  12103. 

17  (4)   In    addition    Chapter    1    contains    general    definitions 

18  and  principles  of  construction  and  interpretation  applicable 

19  throughout  this  chapter. 

20  17103.     To  the   extent  that  any  treaty  or  statute  of  the 

21  United  States,  regulatory  statute  of  this  State  or  tariff,  classifi- 

22  cation  or  regulation  filed  or  issued  pursuant  thereto  is  ap- 

23  plicable,  the  provisions  of  this  chapter  are  subject  thereto. 

24  17104.     (1)  A  ^warehouse  receipt,  bill  of  lading  or  other 

25  document  of  title  is  negotiable 

26  (a)   If  by  its  terms  the  goods  are  to  be  delivered  to  bearer 

27  or  to  the  order  of  a  named  person ;  or 

28  (b)  Where  recognized  in  overseas  trade,   if  it  runs  to  a 

29  named  person  or  assigns. 

30  (2)  Any  other  document  is  nonnegotiable.  A  bill  of  lading 

31  in  which  it  is  stated  that  the  goods  are  consigned  to  a  named 

32  person  is  not  made  negotiable  by  a  provision  that  the  goods  are 

33  to  be  delivered  only  against  a  written  order  signed  by  the  same 

34  or  another  named  person. 

35  (3)  A  nonnegotiable  warehouse  receipt  and  a  nonnegotiable 

36  bill  of  lading  must  be  conspicuously  (Section  11201)  marked 

37  "nonnegotiable."  In  case  of  the  bailee's  failure  to  do  so,  a 

38  holder  of  the  document  who  purchased  it  for  value  supposing 

39  it  to  be  negotiable  may,  at  his  option,  treat  such  document  as 

40  imposing  upon  the  bailee  the  same  liabilities  he  would  have  in- 

41  curred  had  the  document  been  negotiable. 

42  17105.     The  omission  from  either  Article  2  or  Article  3  of 

43  this  chapter  of  a  provision  corresponding  to  a  provision  made 

44  in  the  other  article  does  not  imply  that  a  corresponding  rule 

45  of  law  is  not  applicable. 

46 

47  Article  2.     Warehouse  Receipts :  Special  Provisions 

48 

49  17201.     (1)  A  warehouse  receipt  may  be  issued  by  any  ware- 

50  houseman. 

51  (2)  Where  goods  including  distilled  spirits  and  agricultural 

52  commodities  are  stored  under  a  statute  requiring  a  bond  against 
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1  withdrawal  or  a  license  for  the  issiiauce  of  receipts  in  the 

2  nature  of  warehouse  receipts,  a  receipt  issued  for  the  goods 

3  has  like  effect  as  a  warehouse  receipt  even  though  issued  by  a 

4  person  who  is  the  owner  of  the  goods  and  is  not  a  warehouse- 

5  man. 

6  17202.     (1)   A  warehouse  receipt  need  not  be  in  any  par- 

7  tieular  form. 

8  (2)  Unless  a  warehouse  receipt  embodies  within  its  written 

9  or  printed  terms  each  of  the  following,  the  warehouseman  is 

10  liable  for  damages  caused  by  the  omission  to  a  person  injured 

11  thereby : 

12  (a)   The   location   of   the   Avarehouse   where   the   goods  are 

13  stored ; 

14  (b)   The  date  of  issue  of  the  receipt ; 

15  (c)   The  consecutive  number  of  the  receipt; 

16  (d)  A  statement  whether  the  goods  received  will  be  deliv- 

17  ered  to  the  bearer,  to  a  specified  person,  or  to  a  specified  person 

18  or  his  order ; 

19  (e)   The  rate  of  storajie  and  handling  charges,  except  that 

20  where  goods  are  stored  under  a  field  warehousing  arrangement 

21  a  statement  of  that  fact  is  sufficient  on  a  nonnegotiable  receipt ; 

22  (f )   A  description  of  the  goods  or  of  the  packages  containing 

23  them ; 

24  (g)   The  signature  of  the  warehouseman,  which  may  be  made 

25  ^y  liis  authorized  agent ; 

26  (h)   If  the  receipt  is  issued  for  goods  of  which  the  ware- 

27  houseman  is  owner,  either  solely  or  jointly  or  in  common  with 

28  others,  the  fact  of  such  ownership ;  and 

29  (i)   A  statement  of  the  amount  of  advances  made  and  of  lia- 

30  bilities  incurred  for  which  the  Avarehouseman  claims  a  lien  or 

31  security  interest  (Section  17209).  If  the  precise  amount  of  such 

32  advances  made  or  of  such  liabilities  incurred  is,  at  the  time  of 

33  the  issue  of  the  receipt,  unknown  to  the  warehouseman  or  to  his 

34  agent  who  issues  it,  a  statement  of  the  fact  that  advances  have 

35  been  made  or  liabilities  incurred  and  the  purpose  thereof  is 

36  sufficient. 

37  (3)  A  warehouseman  may  insert  in  his  receipt  any  other 

38  terms  which  are  not  contrarj^  to  the  provisions  of  this  division 

39  and  do  not  impair  his  obligation  of  delivery  (Section  17403) 

40  or  his  duty  of  care  (Section  17204).  Any  contrary  provisions 

41  shall  be  ineffective. 

42  17203.     A  party  to  or  purchaser  for  value  in  good  faith  of 

43  a  document  of  title  other  than  a  bill  of  lading  relying  in  either 

44  case  upon  the  description  therein  of  the  goods  may  recover 

45  from  the  issuer  damages  caused  by  the  nonreceipt  or  misde- 

46  scription  of  the  goods,  except  to  the  extent  that  the  document 

47  conspicuously  indicates  that  the  issuer  does  not  know  whether 

48  any  part  or  all  of  the  goods  in  fact  were  received  or  conform 

49  to  the  description,  as  where  the  description  is  in  terms  of  marks 

50  or  labels  or  kind,  quantity  or  condition,  or  the  receipt  or  de- 

51  scription  is  (pialified  by  "contents,  condition  and  quality  un- 
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1  known,"  "said  to  contain"  or  the  like,  if  such  indication  be 

2  true,  or  the  party  or  purchaser  otherwise  has  notice. 

3  17204.     (1)   A  warehouseman  is  liable  for  damages  for  loss 

4  of  or  injury  to  the  goods  caused  by  his  failure  to  exercise  such 

5  care  in  regard  to  them  as  a  reasonably  careful  man  would 

6  exercise  under  like  circumstances  but  unless  otherwise  agreed 

7  he  is  not  liable  for  damages  which  could  not  have  been  avoided 

8  by  the  exercise  of  such  care. 

9  (2)   Damages  may  be  limited  by  a  term  in  the  warehouse 

10  receipt  or  storage  agreement  limiting  the  amount  of  liability  in 

11  case  of  loss  or  damage,  and  setting  forth  a  specific  liability  per 

12  article  or  item,  or  value  per  unit  of  weight,  beyond  which  the 

13  warehouseman  shall  not  be  liable ;  provided,  however,  that  such 

14  liability  may  on  written  request  of  the  bailor  at  the  time  of 

15  signing  such  storage  agreement  or  within  a  reasonable  time 

16  after  receipt  of  the  warehouse  receipt  be  increased  on  part  or 

17  all  of  the  goods  thereunder,  in  which  event  increased  rates  may 

18  be  charged  based  on  such  increased  valuation,  but  that  no  such 

19  increase  shall  be  permitted  contrary  to  a  lawful  limitation  of 

20  liability  contained  in  the  warehouseman's  tariff,  if  any,  nor 

21  permit  recovery  in  excess  of  the  actual  value  of  the  goods.  No 

22  such  limitation  is  effective  with  respect  to  the  warehouseman's 

23  liability  for  conversion  to  his  own  use. 

24  (3)  Reasonable  provisions  as  to  the  time  and  manner  of 

25  presenting  claims  and  instituting  actions  based  on  the  bailment 

26  may  be  included  in  the  warehouse  receipt  or  tariff. 

27  (4)   This  section  does  not  impair  or  repeal  Section  1630  of 

28  this  code  nor  any  of  the  provisions  of  the  Public  Utilities  Code 

29  or   the   Agriculture    Code   or   any  lawful  regulations  issued 

30  thereunder. 

31  17205.     A   buyer   in   the   ordinary   course   of   business   of 

32  fungible  goods  sold  and  delivered  by  a  warehouseman  who  is 

33  also  in  the  business  of  buying  and  selling  such  goods  takes 

34  free  of  any  claim  under  a  warehouse  receipt  even  though  it 

35  has  been  duly  negotiated. 

36  17206.     Termination  of  Storage  at  Warehouseman's  Option. 

37  (1)   A  warehouseman  may  on  notifying  the  person  on  whose 

38  account  the  goods  are  held  and  any  other  person  known  to 

39  claim  an  interest  in  the  goods  require  payment  of  any  charges 

40  and  removal  of  the  goods  from  the  warehouse  at  the  termina- 

41  tion  of  the  period  of  storage  fixed  by  the  document,  or,  if  no 

42  period  is  fixed,  within  a  stated  period  not  less  than  30  days 

43  after  the  notification.  If  the  goods  are  not  removed  before  the 

44  date  specified  in  the  notification,  the  warehouseman  may  sell 

45  them  in  accordance  with  the  provisions  of  the  section  on  en- 

46  forcement  of  a  warehouseman's  lien  (Section  17210). 

47  (2)   If  a  warehouseman  in  good  faith  believes  that  the  goods 

48  are  about  to  deteriorate  or  decline  in  value  to  less  than  the 

49  amount  of  his  lien  within  the  time  prescribed  in  subdivision 

50  (1)  for  notification,  advertisement  and  sale,  the  warehouseman 

51  may  specify  in  the  notification  any  reasonable  shorter  time  for 

52  removal  of  the  goods  and  in  case  the  goods  are  not  removed, 
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1  may  sell  them  at  public  sale  held  not  less  than  one  week  after 

2  a  single  advertisement  or  posting. 

3  (3)   If  as  a  result  of  a  quality  or  condition  of  the  goods  of 

4  which  the  warehouseman  had  no  notice  at  the  time  of  deposit 

5  the  goods  are  a  hazard  to  other  property  or  to  the  warehouse 

6  or  to  persons,  the  warehouseman  may  sell  the  goods  at  public  or 

7  private  sale  without  advertisement  on  reasonable  notification 

8  to  all  persons  known  to  claim  an  interest  in  the  goods.   If 

9  the  warehouseman  after  a  reasonable  effort  is  unable  to  sell  the 

10  goods  he  may  dispose  of  them  in  any  lawful  manner  and  shall 

11  incur  no  liability  by  reason  of  such  disposition. 

12  (4)   The  warehouseman  must  deliver  the  goods  to  any  person 

13  entitled  to  them  under  this  chapter  upon  due  demand  made  at 

14  any  time  prior  to  sale  or  other  disposition  under  this  section 

15  and  payment  of  any  amount  necessary  to  satisfy  the  ware- 

16  houseman's  lien  and  reasonable  expenses  incurred  under  this 

17  section. 

18  (5)   The  warehouseman  may  satisfy  his  lien  from  the  pro- 

19  ceeds  of  any  sale  or  disposition  under  this  section  but  must 

20  hold  the  balance  for  delivery  on  the  demand  of  any  person  to 

21  whom  he  would  have  been  bound  to  deliver  the  goods. 

22  17207.     (1)  Unless   the   warehouse    receipt    otherwise   pro- 

23  vides,  a  warehouseman  must  keep  separate  the  goods  covered 

24  by  each  receipt  so  as  to  permit  at  all  times  identification  and 

25  delivery  of  those  goods  except  that  different  lots  of  fungible 

26  goods  may  be  commingled. 

27  (2)   Fungible  goods  so  commingled  are  owned  in  common  by 

28  the  persons  entitled  thereto  and  the  warehouseman  is  severally 

29  liable  to  each  owner  for  that  owner's  share.  Where  because  of 

30  overissue  a  mass  of  fungible  goods  is  insufficient  to  meet  all 

31  the  receipts  which  the  warehouseman  has  issued  against  it,  the 

32  persons  entitled  include  all  holders  to  whom  overissued  receipts 

33  have  been  duly  negotiated. 

34  17208.     Where  a  blank  in  a  negotiable  warehouse  receipt 

35  has  been  filled  in  Avithout  authority,  a  purchaser  for  value  and 

36  without  notice  of  the  want  of  authority  may  treat  the  insertion 

37  as  authorized.  Any  other  unauthorized  alteration  leaves  any 

38  receipt  enforceable  against  the  issuer  according  to  its  original 

39  tenor. 

40  17200.      (1)   A  warehouseman  has  a  lien  against  the  bailor 

41  on  the  goods  deposited  or  on  the  proceeds  thereof  in  his  pos- 

42  session   for  charges  for  storage  or  transportation,   including 

43  demurrage  and  terminal  charges,  insurance,  labor,  or  charges 

44  present  or  future  in  relation  to  the  goods,  and  for  expenses 

45  necessary  for  preservation  of  the  goods  or  reasonably  incurred 

46  in  their  sale  pursuant  to  law.  If  the  person  on  whose  account 

47  the  goods  are  held  is  liable  for  like  charges  or  expenses  in 

48  relation  to  other  goods  whenever  deposited,  the  warehouse- 

49  nuin   also  lias  a  lien   against  him  for  such   charges  and   ex- 

50  ixMises  Avlu'ther  or  not  the  other  goods  have  been   delivered 

51  by  the  warehouseman.  But  against  a  person  to  whom  a  nego- 

52  tiable  warehouse  receipt  is  duly  negotiated  a  warehouseman's 
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1  lien  is  limited  to  charges  specified  on  the  receipt  or  if  no 

2  charges  are  so  specified  then  to  a  reasonable  charge  for  stor- 

3  age  of  the  goods  covered  by  the  receipt  subsequent  to  the 

4  date  of  the  receipt. 

5  (2)   The  warehouseman  may  also  reserve  a  security  interest 

6  against  the  bailor  for  charges  other  than  those  specified  in 

7  subdivision    (1),  such  as  for  money  advanced  and  interest, 

8  but  if  a  receipt  is  issued  for  the  goods  such  a  security  interest 

9  is  not  valid  as  against  third  persons  without  notice  unless 

10  the  maximum  amount  thereof  is  conspicuously  specified  (Sec- 

11  tion  11201)   on  the  receipt.  Such  a  security  interest  is  gov- 

12  erned  by  the  chapter  on  secured  transactions  (Chapter  9). 

13  (3)   A  warehouseman's  lien  for  charges  and  expenses  under 

14  subdivision  (1)  or  a  security  interest  under  subdivision  (2)  is 

15  also  effective  against  any  person  who  so  entrusted  the  bailor 
Ig  with  possession  of  the  goods  that  a  pledge  of  them  by  him  to  a 
ly  good  faith  purchaser  for  value  would  have  been  valid  but  is 
JO  not  effective  against  a  person  as  to  whom  the  document  con- 
•^2  fers  no  right  in  the  goods  covered  by  it  under  Section  17503. 
20  (4)  A  warehouseman  loses  his  lien  on  any  goods  which  he 
2-1  voluntarily  delivers  or  which  he  unjustifiably  refuses  to  de- 

22  liver. 

23  17210.  (1)  Except  as  provided  in  Section  17206,  a  ware- 
2A  houseman 's  lien  may  be  enforced  only  as  follows : 

25  (a)   All  persons  known  to  claim  an  interest  in  the  goods 
must  be  notified. 


26 


27  (b)   The  notification  must  be  delivered  in  person  or  sent  by 

28  registered  letter  to  the  last  known  address  of  any  person  to  be 

29  notified. 

30  (c)   The  notification  must  include  an  itemized  statement  of 

31  the  claim,  a  description  of  the  goods  subject  to  the  lien,  a  de- 

32  mand  for  payment  within  a  specified  time  not  less  than  10 

33  days  after  receipt  of  the  notification,  and  a  conspicuous  state- 
3^^  ment  that  unless  the  claim  is  paid  within  that  time  the  goods 
05  will  be  advertised  for  sale  and  sold  by  auction  at  a  specified 
o^  time  and  place. 

3y  (d)   The  sale  must  conform  to  the  terms  of  the  notification. 

3g  (e)   The  sale  must  be  held  at  the  nearest  suitable  place  to 

OQ  that  where  the  goods  are  held  or  stored. 

40  (f)  After  the  expiration  of  the  time  given  in  the  notifica- 

41  tion,  an  advertisement  of  the  sale  must  be  published  once  a 

42  week  for  two  weeks  consecutively  in  a  newspaper  of  general 

43  circulation  where  the  sale  is  to  be  held.  The  advertisement  must 

44  include  a  description  of  the  goods,  the  name  of  the  person  on 

45  whose  account  they  are  being  held,  and  the  time  and  place  of 
45  the  sale.  The  sale  must  take  place  at  least  15  days  after  the 
47  first  publication.  If  there  is  no  newspaper  of  general  circula- 
4g  tion  where  the  sale  is  to  be  held,  the  advertisement  must  be 

49  posted  at  least  10  days  before  the  sale  in  not  less  than  six 

50  conspicuous  places  in  the  neighborhood  of  the  proposed  sale. 

51  (2)   Before  any  sale  pursuant  to  this  section   any  person 

52  claiming  a  right  in  the  goods  may  pay  the  amount  necessarv  to 

(831) 


—  17  —  S.B.  1249 

1  satisfy  the  lien  and  the  reasonable  expenses  incurred  under 

2  this  section.  In  that  event  the  goods  must  not  be  sold,  but  must 

3  be  retained  by  the  warehouseman  subject  to  the  terms  of  the 

4  receipt  and  this  chapter. 

5  (3)   The  warehouseman  may  buy  at  any  public  sale  pursuant 

6  to  this  section. 

7  (4)   A  purchaser  in  good  faith  of  goods  sold  to  enforce  a 

8  warehouseman's  lien  takes  the  goods  free  of  any  rights  of  per- 

9  sons  against  whom  the  lien  was  valid,  despite  noncompliance 

10  by  the  warehouseman  with  the  requirements  of  this  section. 

11  (5)   The  warehouseman  may  satisfy  his  lien  from  the  pro- 

12  ceeds  of  any  sale  pursuant  to  this  section  but  must  hold  the 

13  balance,  if  any,  for  delivery  on  demand  to  anj^  person  to  whom 

14  he  would  have  been  bound  to  deliver  the  goods. 

15  (6)   The  rights  provided  by  this  section  shall  be  in  addition 

16  to  all  other  rights  allowed  by  law  to  a  creditor  against  his 

17  debtor. 

18  (7)   The  warehouseman   is  liable   for   damages   caused  by 

19  failure  to  comply  with  the  requirements  for  sale  under  this 

20  section  and  in  case  of  willful  violation  is  liable  for  conversion. 
21 

22  Article  3.     Bills  of  Lading :  Special  Provisions 

23 

24  17301.     (1)   A  consignee  of  a  nonuegotiable  bill  who  has 

25  given  value  in  good  faith  or  a  holder  to  whom  a  negotiable  bill 

26  has   been   duly   negotiated  relying   in   either   case   upon   the 

27  description  therein  of  the  goods,  or  upon  the  date  therein 

28  shown,  may  recover  from  the  issuer  damages  caused  by  the 

29  misdating  of  the  bill  or  the  nonreceipt  or  misdescription  of  the 

30  goods,  except  to  the  extent  that  the  document  indicates  that 

31  the  issuer  does  not  know  whether  any  part  or  all  of  the  goods 

32  in  fact  were  received  or  conform  to  the  description,  as  where 

33  the  description  is  in  terms  of  marks  or  labels  or  kind,  quantity, 

34  or  condition  or  the  receipt  or  description  is  qualified  by  "con- 

35  tents  or  condition  of  contents  of  packages  unknown,"  "said  to 

36  contain,"  "sliipper's  weight,  load  and  count"  or  the  like,  if 

37  such  indication  be  true. 

38  (2)   When  goods  are  loaded  by  an  issuer  who  is  a  common 

39  carrier,  the  issuer  must  count  the  packages  of  goods  if  package 

40  freight  and  ascertain  the  kind  and  quantity  if  bulk  freight.  In 

41  such  cases  "shipper's  weight,  load  and  count"  or  otlier  Avords 

42  indicating  that  the  description  Avas  made  by  the  shipper  are  in- 

43  effective  except  as  to  freight  concealed  by  packages. 

44  (3)   When  bulk  freight  is  loaded  by  a  shipper  who  makes 

45  available  to  the  issuer  adequate  facilities  for  weighing  such 

46  freight,  an  issuer  who  is  a  common  carrier  must  ascertain  the 

47  kind  and  quantity  within  a  reasonable  time  after  receiving 

48  the  written  request  of  tiie  shipper  to  do  so.   In  such   cases 

49  "shipper's  weight"  or  oilier  words  of  like   purport   are   in- 

50  effective. 
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1  (4)   The  issuer  may  by  inserting  in  the  bill  the  words  "ship- 

2  per's  weight,  load  and  count"  or  other  words  of  like  purport 

3  indicate  that  the  goods  were  loaded  by  the  shipper ;  and  if  such 

4  statement  be  true  the  issuer  shall  not  be  liable  for  damages 

5  caused  by  the  improper  loading.  But  their  omission  does  not 

6  imply  liability  for  such  damages. 

7  (5)   The  shipper  shall  be  deemed  to  have  guaranteed  to  the 

8  issuer  the  accuracy  at  the  time  of  shipment  of  the  description, 

9  marks,  labels,  number,  kind,  quantity,  condition  and  weight, 

10  as  furnished  by  him;   and  the  shipper  shall  indemnify  the 

11  issuer  against  damage  caused  by  inaccuracies  in  such  particu- 

12  lars.  The  right  of  the  issuer  to  such  indemnity  shall  in  no  way 

13  limit  his  responsibility  and  liability  under  the   contract   of 

14  carriage  to  any  person  other  than  the  shipper. 

15  17302.     (1)   The  issuer  of  a  through  bill  of  lading  or  other 

16  document  embodying  an  undertaking  to  be  performed  in  part 

17  by  persons  acting  as  its  agents  or  by  connecting  carriers  is 

18  liable  to  anyone  entitled  to  recover  on  the  document  for  any 

19  breach  by  such  other  persons  or  by  a  connecting  carrier  of  its 

20  obligation  under  the  document  but  to  the  extent  that  the  bill 

21  covers  an  undertaking  to  be  performed  overseas  or  in  territory 

22  not  contiguous  to  the  continental  United  States  or  an  under- 

23  taking  including  matters  other  than  transportation  this  lia- 

24  bility  may  be  varied  by  agreement  of  the  parties. 

25  (2)  Where  goods  covered  by  a  through  bill  of  lading  or 

26  other  document  embodying  an  undertaking  to  be  performed 

27  in  part  by  persons  other  than  the  issuer  are  received  by  any 

28  such  person,  he  is  subject  with  respect  to  his  own  performance 

29  while  the  goods  are  in  his  possession  to  the  obligation  of  the 

30  issuer.  His  obligation  is  discharged  by  delivery  of  the  goods 

31  to  another  such  person  pursuant  to  the  document,  and  does 

32  not  include  liability  for  breach  by  any  other  such  persons  or 

33  by  the  issuer. 

34  (3)   The  issuer  of  such  through  bill  of  lading  or  other  docu- 

35  ment  shall  be  entitled  to  recover  from  the  connecting  carrier 

36  or  such  other  person  in  possession  of  the  goods  when  the  breach 

37  of  the  obligation  under  the  document  occurred,  the  amount  it 

38  may  be  required  to  pay  to  anyone  entitled  to  recover  on  the 

39  document  therefor,  as  may  be  evidenced  by  any  receipt,  judg- 

40  ment,  or  transcript  thereof,  and  the  amount  of  any  expense 

41  reasonably  incurred  by  it  in  defending  any  action  brought 

42  by  anyone  entitled  to  recover  on  the  document  therefor. 

43  17303.     (1)   Unless  the  bill  of  lading  otherwise  provides, 

44  the  carrier  may  deliver  the  goods  to  a  person  or  destination 

45  other  than  that  stated  in  the  bill  or  may  otherwise  dispose  of 

46  the  goods  on  instructions  from 

47  (a)   The  holder  of  a  negotiable  bill ;  or 

48  (b)   The  consignor  on  a  nonnegotiable  bill  notwithstanding 

49  contrary  instructions  from  the  consignee ;  or 

50  (c)   The  consignee  on  a  nonnegotiable  bill  in  the  absence  of 

51  contrary  instructions  from  the  consignor,  if  the  goods  have 
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1  arrived  at  the  billed  destination  or  if  the  consignee  is  in  pos- 

2  session  of  the  bill ;  or 

3  (d)   The  consignee  on  a  nonnegotiable  bill  if  he  is  entitled 

4  as  against  the  consignor  to  dispose  of  them. 

5  (2)   Unless  such  instructions  are  noted  on  a  negotiable  bill 

6  of  lading,  a  person  to  whom  the  bill  is  duly  negotiated  can 

7  hold  the  bailee  according  to  the  original  terms. 

8  17304.     (1)   Except  where  customary  in  overseas  transporta- 

9  tion,  a  bill  of  lading  must  not  be  issued  in  a  set  of  parts.  The 

10  issuer  is  liable  for  damages  caused  by  violation  of  this  subdi- 

11  vision. 

12  (2)  Where  a  bill  of  lading  is  lawfully  drawn  in  a  set  of 

13  parts,  each  of  which  is  numbered  and  expressed  to  be  valid 

14  only  if  the  goods  have  not  been  delivered  against  any  other 

15  part,  the  whole  of  the  parts  constitute  one  bill. 

16  (3)   Where  a  bill  of  lading  is  la-\vfully  issued  in  a  set  of  parts 

17  and  different  parts  are  negotiated  to  different  persons,  the  title 

18  of  the  holder  to  whom  the  first  due  negotiation  is  made  prevails 

19  as  to  both  the  document  and  the  goods  even  though  any  later 

20  holder  may  have  received  the  goods  from  the  carrier  in  good 

21  faith  and  discharged  the  carrier's  obligation  by  surrender  of 

22  liis  part. 

23  (4)   Any  person  w^ho  negotiates  or  transfers  a  single  part 

24  of  a  bill  of  lading  drawn  in  a  set  is  liable  to  holders  of  that 

25  part  as  if  it  were  the  whole  set. 

26  (5)   The  bailee  is  obliged  to  deliver  in  accordance  with  Ar- 

27  tide  4  of  this  chapter  against  the  first  presented  part  of  a  bill 

28  of  lading  lawfully  drawn  in  a  set.  Such  delivery  discharges 

29  the  bailee's  obligation  on  the  whole  bill. 

30  17305.     (1)   Instead  of  issuing  a  bill  of  lading  to  the  con- 

31  signor  at  the  place  of  shipment  a  carrier  may  at  the  request 

32  of  the  consignor  procure  the  bill  to  be  issued  at  destination 

33  or  at  any  other  place  designated  in  the  request. 

34  (2)   Upon  request  of  anj'one  entitled  as  against  the  carrier 

35  to  control  the  goods  while  in  transit  and  on  surrender  of  any 

36  outstanding  bill  of  lading  or  other  receipt  covering  such  goods, 

37  the  issuer  may  procure  a  substitute  bill  to  be  issued  at  any 
33  place  designated  in  the  request. 

39  17306.     An  unauthorized  alteration  or  filling  in  of  a  blank  in 

40  a  bill  of  lading  leaves  the  bill  enforceable  according  to  its 
4]^  original  tenor. 

42  17307.     (1)   A  carrier  has  a  lien  on  the  goods  covered  by  a 

43  bill  of  lading  for  charges  subsequent  to  the  date  of  its  receipt 

44  of  the  goods  for  storage  or  transportation  (including  demur- 

45  rage  and  terminal  charges)  and  for  expenses  necessary  for  pres- 
45  ervation  of  the  goods  incident  to  their  transportation  or  reason- 

47  ably  incurred  in  their  sale  pursuant  to   law.   But  against  a 

48  purchaser  for  value  of  a  negotiable  bill  of  lading  a  carrier's 

49  lien  is  limited  to  charges  stated  in  the  bill  or  the  ajiplicable 

50  tariffs,  or  if  no  charges  are  stated  then  to  a  reasonable  charge. 

51  (2)   A  lien  for  charges  and  expen.ses  under  subdivision  (1) 

52  on  goods  which  the  carrier  was  required  by  law  to  receive  for 
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1  transportation  is  effective  against  the  consignor  or  any  person 

2  entitled  to  the  goods  unless  the  carrier  had  notice  that  the 

3  consignor  lacked  authority  to  subject  the  goods  to  such  charges 

4  and  expenses.  Any  other  lien  under  subdivision  (1)  is  effective 

5  against  the  consignor  and  any  person  who  permitted  the  bailor 

6  to  have  control  or  possession  of  the  goods  unless  the  carrier  had 

7  notice  that  the  bailor  lacked  such  authority. 

8  (3)  A  carrier  loses  his  lien  on  any  goods  which  he  volun- 

9  tarily  delivers  or  which  he  unjustifiably  refuses  to  deliver. 

10  17308.     (1)  A  carrier's  lien  may  be  enforced  by  public  or 

11  private  sale  of  the  goods,  in  bloc  or  in  parcels,  at  any  time  or 

12  place  and  on  any  terms  which  are  commercially  reasonable, 

13  after  notifying  all  persons  known  to  claim  an  interest  in  the 

14  goods.    Such   notification   must   include    a    statement    of    the 

15  amount  due,  the  nature  of  the  proposed  sale  and  the  time  and 

16  place  of  any  public  sale.  The  fact  that  a  better  price  could  have 

17  been  obtained  by  a  sale  at  a  different  time  or  in  a  different 

18  method  from  that  selected  by  the  carrier  is  not  of  itself  suffi- 

19  cient  to  establish  that  the  sale  was  not  made  in  a  commercially 

20  reasonable  manner.  If  the  carrier  either  sells  the  goods  in  the 

21  usual  manner  in  any  recognized  market  therefor  or  if  he  sells 

22  at  the  price  current  in  such  market  at  the  time  of  his  sale  or  if 

23  he  has  otherwise  sold  in  conformity  with  commercially  reason- 

24  able  practices  among  dealers  in  the  type  of  goods  sold  he  has 

25  sold  in  a  commercially  reasonable  manner.   A  sale  of  more 

26  goods  than  apparently  necessary  to  be  offered  to  ensure  satis- 

27  faction  of  the  obligation  is  not  commercially  reasonable  except 

28  in  cases  covered  by  the  preceding  sentence. 

29  (2)   Before  any  sale  pursuant  to  this  section  any  person 

30  claiming  a  right  in  the  goods  may  pay  the  amount  necessary  to 

31  satisfy  the  lien  and  the  reasonable  expenses  incurred  under 

32  this  section.  In  that  event  the  goods  must  not  be  sold,  but  must 

33  be  retained  by  the  carrier  subject  to  the  terms  of  the  bill  and 

34  this  chapter. 

35  (3)   The  carrier  may  buy  at  any  public  sale  pursuant  to  this 

36  section. 

37  (4)   A  purchaser  in  good  faith  of  goods  sold  to  enforce  a  car- 

38  rier  's  lien  takes  the  goods  free  of  any  rights  of  persons  against 

39  whom  the  lien  was  valid,  despite  noncompliance  by  the  carrier 

40  with  the  requirements  of  this  section. 

41  (5)   The  carrier  may  satisfy  his  lien  from  the  proceeds  of 

42  any  sale  pursuant  to  this  section  but  must  hold  the  balance, 

43  if  any,  for  delivery  on  demand  to  any  person  to  whom  he  would 

44  have  been  bound  to  deliver  the  goods. 

45  (6)   The  rights  provided  by  this  section  shall  be  in  addition 

46  to  all  other  rights  allowed  by  law  to  a  creditor  against  his 

47  debtor. 

48  (7)   A  carrier's  lien  may  be  enforced  in  accordance  with 

49  either  subdivision  (1)  or  the  procedure  set  forth  in  subdivisioji 

50  (2)  of  Section  17210. 
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1  (8)   The  carrier  is  liable  for  damages  caused  bj'  failure  to 

2  comply  with  the  requirements  for  sale  under  this  section  and 

3  in  ease  of  willful  violation  is  liable  for  conversion. 

4  17309.     (1)   A  carrier  who  issues  a  bill  of  lading  whether 

5  negotiable  or  nonnegotiable  must  exercise  the  degree  of  care  in 

6  relation  to  the  goods  which  a  reasonably  careful  man  would 

7  exercise  under  like  circumstances.  This  subdivision  does  not 

8  repeal  or  change  any  law  or  rule  of  law  which  imposes  liability 

9  upon  a  common  carrier  for  damages  not  caused  by  its  negli- 

10  gence. 

11  (2)   Damages  may  be  limited  by  a  provision  that  the  car- 

12  rier's  liability  shall  not  exceed  a  value  stated  in  the  document 

13  if  the  carrier's  rates  are  dependent  upon  value  and  the  con- 

14  signor  by  the  carrier's  tariff  is  afforded  an  opportunity  to 

15  declare  a  higher  value  or  a  value  as  lawfully  provided  in  the 

16  tariff,  or  where  no  tariff  is  filed  he  is  otherwise  advised  of  such 

17  opportunity ;  but  no  such  limitation  is  effective  with  respect  to 

18  the  carrier's  liability  for  conversion  to  its  own  use. 

19  (3)   Reasonable  provisions  as  to  the  time  and  manner  of  pre- 

20  senting  claims  and  instituting  actions  based  on  the  shipment 

21  mav  be  included  in  a  bill  of  lading  or  tariff. 
22 

23  Article  -i.     Warehouse  Receipts  and  Bills  of  Lading : 

24  General  Obligations 
25 

26  17401.     The  obligations  imposed  by  this  chapter  on  an  issuer 

27  apply  to  a  document  of  title  regardless  of  the  fact  that 

28  (a)   The  document  may  not  comply  with  the  requirements 

29  of  this  chapter  or  of  any  other  law  or  regulation  regarding  its 

30  issue,  form  or  content;  or 

31  (b)  The  issuer  may  have  violated  laws  regulating  the  con- 

32  duct  of  his  business ;  or 

33  (c)   The  goods  covered  by  the  document  were  owned  by  the 

34  bailee  at  the  time  the  document  was  issued ;  or 

35  (d)   The  person  issuing  the  document  does  not  come  within 

36  the  definition  of  warehouseman  if  it  purports  to  be  a  ware- 

37  house  receipt. 

38  17402.     Neither  a  duplicate  nor  any  other  document  of  title 

39  purporting  to  cover  goods  already  represented  by  an  outstand- 

40  ing  document  of  the  same  issuer  confers  any  right  in  the  goods, 

41  except  as  provided  in  the  case  of  bills  in  a  set,  overissue  of 

42  documents  for  fungible  goods  and  substitutes  for  lost,  stolen 

43  or  destroyed  documents.  But  the  issuer  is  liable  for  damages 

44  caused  by  his  overissue  or  failure  to  identifj'  a  duplicate  docu- 

45  ment  as  such  by  conspicuous  notation  on  its  face. 

1:6  17403.     (1)   The  bailee  must  deliver  the  goods  to  a  person 

1-7  entitled  under  the  document  who  complies  with  subdivisions 

48  (2)  and  (3),  unless  and  to  the  extent  that  the  bailee  establishes 

49  any  of  the  following : 

50  (a)   Delivery  of  the  goods  to  a  person  wliose  receipt  was 

51  rightful  as  against  the  claimant ; 
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1  (b)   Damage  to  or  delay,  loss  or  destruction  of  the  goods  for 

2  which  the  bailee  is  not  liable; 

3  (c)  Previous  sale  or  other  disposition  of  the  goods  in  lawful 

4  enforcement  of  a  lien  or  on  warehouseman's  lawful  termination 

5  of  storage ; 

6  (d)   The  exercise  by  a  seller  of  his  right  to  stop  delivery 

7  pursuant  to  the  provisions  of  the  chapter  on  sales   (Section 

8  12705)  ; 

9  (e)  A  diversion,  reconsignment  or  other  disposition  pursu- 

10  ant  to  the  provisions  of  this  chapter  (Section  17303)  or  tariff 

11  regulating  such  right ; 

...;      12  (f)  Release,  satisfaction  or  any  other  fact  affording  a  per- 

^       13  sonal  defense  against  the  claimant ; 

jiS     14  (g)  Any  other  lawful  excuse. 

15  (2)   A  person  claiming  goods  covered  by  a  document  of  title 

16  must  satisfy  the  bailee's  lien  where  the  bailee  so  requests  or 

17  where  the  bailee  is  prohibited  by  law  from  delivering  the  goods 

18  until  the  charges  are  paid. 

19  (3)   The  person  claiming  must  surrender  for  cancellation  or 

20  notation  of  partial  deliveries  any  outstanding  negotiable  docu- 

21  ment  covering  the  goods,  and  the  bailee  must  cancel  the  docu- 

22  ment  or  conspicuously  note  the  partial  delivery  thereon  or  be 

23  liable  to  any  person  to  whom  the  document  is  duly  negotiated. 

24  (4)   ''Person  entitled  under  the  document"  means  holder  in 

25  the  case  of  a  negotiable  document,  or  the  person  to  whom  de- 

26  livery  is  to  be  made  by  the  terms  of  or  pursuant  to  written 

27  instructions  under  a  nonnegotiable  document. 

28  17404.     A  bailee  who  in  good  faith  including  observance  of 

29  reasonable  commercial  standards  has  received  goods  and  de- 

30  livered  or  otherwise  disposed  of  them  according  to  the  terms 

31  of  the  document  of  title  or  pursuant  to  this  chapter  is  not 

32  liable  therefor.  This  rule  applies  even  though  the  person  from 

33  whom  he  received  the  goods  had  no  authority  to  procure  the 

34  document  or  to  dispose  of  the  goods  and  even  though  the  per- 

35  son  to  whom  he  delivered  the  goods  had  no  authority  to  receive 

36  them. 
37 

38  Article  5.     Warehouse  Receipts  and  Bills  of  Lading : 

39  Negotiation  and  Transfer 
40 

41  17501.     (1)   A  negotiable  document  of  title  running  to  the 

42  order  of  a  named  person  is  negotiated  by  his  indorsement  and 

43  delivery.  After  his  indorsement  in  blank  or  to  bearer  any  per- 

44  son  can  negotiate  it  by  delivery  alone. 

45  (2)    (a)   A  negotiable  document  of  title  is  also  negotiated  by 

46  delivery  alone  when  by  its  original  terms  it  runs  to  bearer. 

47  (b)   When  a  document  running  to  the  order  of  a  named  per- 

48  son  is  delivered  to  him  the  effect  is  the  same  as  if  the  document 

49  had  been  negotiated. 

50  (3)  Negotiation  of  a  negotiable  document  of  title  after  it 

51  has  been  indorsed  to  a  specified  person  requires  indorsement 

52  by  the  special  indorsee  as  well  as  delivery. 
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1  (4)   A  negotiable  docmnent  of  title  is  "duly  negotiated" 

2  Avhen  it  is  negotiated  in  the  manner  stated  in  this  section  to  a 

3  holder  who  purchases  it  in  good  faith  without  notice  of  any 

4  defense  against  or  claim  to  it  on  the  part  of  any  person  and 

5  for  value. 

6  (5)   Indorsement  of  a  nonnegotiable  document  neither  makes 

7  it  negotiable  nor  adds  to  the  transferee's  rights. 

8  (6)   The  naming  in  a  negotiable  bill  of  a  person  to  be  noti- 

9  tied  of  the  arrival  of  the  goods  does  not  limit  the  negotiability 

10  of  the  bill  nor  constitute  notice  to  a  purchaser  thereof  of  any 

11  interest  of  such  person  in  the  goods. 

12  17502.     (1)   Subject  to  the  following  section  and  to  the  pro- 

13  visions  of  Section  17205  on  fungible  goods,  a  holder  to  whom  a 

14  negotiable  document  of  title  has  been  duly  negotiated  acquires 

15  thereby : 

16  (a)   Title  to  the  document ; 

17  (b)   Title  to  the  goods; 

18  (e)   All  rights  accruing  under  the  law  of  agency  or  estoppel, 

19  including  rights  to  goods  delivered  to  the  bailee  after  the  docu- 

20  ment  was  issued;  and 

21  (d)   The  direct  obligation  of  the  issuer  to  hold  or  deliver 

22  the  goods  according  to  the  terms  of  the  document  free  of  any 

23  defense  or  claim  by  him  except  those  arising  under  the  terms 

24  of  the  document  or  under  this  chapter.  In  the  case  of  a  delivery 

25  order  the  bailee's  obligation  accrues  only  upon  acceptance  and 

26  the  obligation  acquired  by  the  holder  is  that  the  issuer  and  any 

27  indorser  will  procure  the  acceptance  of  the  bailee. 

28  (2)   Subject  to  the  following  section,  title  and  rights  so  ac- 

29  quired  are  not  defeated  by  any  stoppage  of  the  goods  repre- 

30  sented  by  the  document  or  by  surrender  of  such  goods  by  the 

31  bailee,  and  are  not  impaired  even  though  the  negotiation  or 

32  any  prior  negotiation  constituted  a  breach  of  duty  or  even 

33  though  any  person  has  been  deprived  of  possession  of  the  docu- 

34  ment  by  misrepresentation,  fraud,  accident,  mistake,  duress, 

35  loss,  theft  or  conversion,  or  even  though  a  previous  sale  or 

36  other  transfer  of  the  goods  or  document  has  been  made  to  a 

37  third  person. 

38  17503.     Document  of  Title  to  Goods  Defeated  in   Certain 

39  Cases.    (1)    A   document   of  title  confers  no  right   in   goods 

40  against  a  person  who  before  issuance  of  the  document  had  a 

41  legal  interest  or  a  perfected  security  interest  in  them  and  who 

42  neither  delivered  nor  entrusted  them  nor  any  document  of  title 

43  covering  them  to  the  bailor  or  his  nominee  with  actual  or  ap- 

44  parent  autliority  to  ship,  store  or  sell  or  with  power  to  obtain 

45  delivery  under  this  chapter  (Section  17403)  or  with  power  of 

46  disposition  under  this  division  (Sections  12403  and  19307)  or 

47  other  statute  or  rule  of  law. 

48  (2)   Title  to  goods  based  upon  a  bill  of  lading  issued  to  a 

49  freight  forwarder  is  subject  to  the  rights  of  anyone  to  whom 

50  a  bill  issued  by  the  freight  forwarder  is  duly  negotiated;  but 

51  delivery  by  the  carrier  in  accordance  with  Article  4  of  this 
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1  chapter  pursuant  to  its  own  bill  of  lading  discharges  the  car- 

2  rier's  obligation  to  deliver. 

3  17504.     (1)  A  transferee  of  a  document,  whether  negotiable 

4  or  nonnegotiable,  to  whom  the  document  has  been  delivered 

5  but  not  duly  negotiated,  acquires  the  title  and  rights  which  his 

6  transferor  had  or  had  actual  authority  to  convey. 

7  (2)   In  the  case  of  a  nonnegotiable  document,  until  but  not 

8  after  the  bailee  receives  notification  of  the  transfer,  the  rights 

9  of  the  transferee  may  be  defeated. 

10  (a)  By  those  creditors  of  the  transferor  who  could  treat 

11  the  sale  as  void  under  Section  12402;  or 

12  (b)   By  a  buyer  from  the  transferor  in  ordinary  course  of 

13  business  if  the  bailee  has  delivered  the  goods  to  the  buyer  or 

14  received  notification  of  his  rights;  or 

15  (c)   As  against  the  bailee  by  good  faith  dealings  of  the 

16  bailee  with  the  transferor. 

17  (3)   A  diversion  or  other  change  of  shipping  instructions 

18  by  the   consignor   in   a   nonnegotiable   bill   of   lading   which 

19  causes  the  bailee  not  to  deliver  to  the  consignee  defeats  the 

20  consignee 's  title  to  the  goods  if  they  have  been  delivered  to  a 

21  buyer  in  ordinary  course  of  business  and  in  any  event  defeats 

22  the  consignee's  rights  against  the  bailee. 

23  (4)   Delivery  pursuant  to  a  nonnegotiable  document  may  be 

24  stopped  by  a  seller  under  Section  12705,  and  subject  to  the 

25  requirement  of  due  notification  there  provided.  A  bailee  hon- 

26  oring  the  seller's  instructions  is  entitled  to  be  indemnified  by 

27  the  seller  against  any  resulting  loss  or  expense. 

28  17505.     The  indorsement  of  a  document  of  title  issued  by  a 

29  bailee  does  not  make  the  indorser  liable  for  any  default  by  the 

30  bailee  or  by  previous  indorsers. 

31  17506.     The  transferee  of  a  negotiable  document  of  title  has 

32  a  specifically  enforceable  right  to  have  his  transferor  supply 

33  any  necessary  indorsement  but  the  transfer  becomes  a  negotia- 

34  tion  only  as  of  the  time  the  indorsement  is  supplied. 

35  17507.     Where  a  person  negotiates  or  transfers  a  document 

36  of  title  for  value  otherwise  than  as  a  mere  intermediary  or 

37  secured  party  under  the  next  following  section,  then  unless 

38  otherwise  agreed  he  warrants  to  his  immediate  purchaser  only 

39  in  addition  to  any  warranty  made  in  selling  the  goods 

40  (a)   That  the  document  is  genuine ;  and 

41  (b)   That  he  has  no  knowledge  of  any  fact  which  would 

42  impair  its  validity  or  worth;  and 

43  (c)   That  his  negotiation  or  transfer  is  rightful  and  fully 

44  effective  with  respect  to  the  title  to  the  document  and  the  goods 

45  it  represents. 

46  17508.     A  collecting  bank  or  other  intermediary  known  to 

47  be  entrusted  with  documents  on  behalf  of  another  or  with 

48  collection  of  a  draft  or  other  claim  against  delivery  of  docu- 

49  ments,  and  a  holder  of  documents  for  security,  warrant  by 

50  delivery  of  documents  against  payment  only  their  own  good 

51  faith  and  authority.  This  rule  applies  even  though  the  inter- 
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1  mediary  has  purchased  or  made  advances  against  the  claim  or 

2  draft  to  be  collected. 

3  17509.     The  question  whether  a  document  is  adequate  to 

4  fulfill  the  obligations  of  a  contract  for  sale  or  the  conditions  of 

5  a  credit  is  governed  by  the  chapters  on  sales  (Chapter  2)  and 

6  on  letters  of  credit  (Chapter  5). 

7 

8  Article  6.     Warehouse  Receipts  and  Bills  of  Lading : 

9  Miscellaneous  Provisions 

10 

11  17601.     (1)   If  a  document  has  been  lost,  stolen  or  destroyed, 

12  a  court  may  order  delivery  of  the  goods  or  issuance  of  a  sub- 

13  stitute  document  and  the  bailee  may  without  liability  to  any 

14  person  comply  with  such  order.  If  the  document  was  nego- 

15  tiable  the  claimant  must  post  security  approved  by  the  court 

16  to  indemnify  any  person  who  may  suffer  loss  as  a  result  of 

17  nonsurrender  of  the  document.  If  the  document  was  not  nego- 

18  tiable,  such  security  may  be  required  at  the  discretion  of  the 

19  court.  The  court  may  also  in  its  discretion  order  payment  of 

20  the  bailee's  reasonable  costs  and  counsel  fees. 

21  (2)  A  bailee  who  without  court  order  delivers  goods  to  a 

22  person  claiming  under  a  missing  negotiable  document  is  liable 

23  to  any  person  injured  thereby,  and  if  the  delivery  is  not  in 

24  good  faith  becomes  liable  for  conversion.  Delivery  in  good  faith 

25  is  not  conversion  if  made  in  accordance  with  a  filed  classifica- 

26  tion  or  tariff  or,  where  no  classification  or  tariff  is  filed,  if  the 

27  claimant  posts  security  with  the  bailee  in  an  amount  at  least 

28  double  the  value  of  the  goods  at  the  time  of  posting  to  in- 

29  demnify  any  person  injured  by  the  delivery  who  files  a  notice 

30  of  claim  within  one  year  after  the  delivery. 

31  17602.     Except  where  the  document  was  originally  issued 

32  upon  delivery  of  the  goods  by  a  person  who  had  no  power  to 

33  dispose  of  them,  no  lien  attaches  by  virtue  of  any  judicial 

34  process  to  goods  in  the  possession  of  a  bailee  for  which  a  nego- 

35  tiable  document  of  title  is  outstanding  unless  the  document  be 

36  first  surrendered  to  the  bailee  or  its  negotiation  enjoined,  and 

37  the  bailee  shall  not  be  compelled  to  deliver  the  goods  pursuant 

38  to  process  until  the  document  is  surrendered  to  him  or  im- 

39  pounded  by  the  court.  One  who  purchases  the  document  for 

40  value  without  notice  of  the  process  or  injunction  takes  free  of 

41  the  lien  imposed  by  judicial  process. 

42  17603.     If  more  than  one  person  claims  title  or  possession  of 

43  the  goods,  the  bailee  or  warehouseman  is  excused  from  delivery 

44  until  he  has  had  a  reasonable  time  to  ascertain  the  validity  of 

45  the  adverse  claims  or  to  bring  an  action  to  compel  all  claimants 

46  to   interplead   and   may   compel   such   interpleader,   either   in 

47  defending  an  action  for  nondelivery  of  tlie  goods,  or  by  orig- 

48  inal  action,  whichever  is  appropriate. 

49  Sec.  9.     Section  19111  of  said  code,  as  added  by  Senate  Bill 

50  No.  1093  of  the  1961  General  Session  is  amended  to  road : 
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1  19111.     The  creation  of  a  purchase  money  security  interest 

2  under  this  chapter  is  not  a  hulk  transfer  subject  te  under  See- 

3  tie»  3110.1  Chapter  6  (see  Section  16103)  . 

4  Sec.  10.     Section  19309  of  said  code,  as  added  by  Senate 

5  Bill  No.  1093  of  the  1961  Regular  Session,  is  amended  to  read : 

6  19309.     Nothing  in  this  chapter  limits  the  rights  of  a  holder 

7  in  due  course  of  a  negotiable  instrument  (Section  13302)  or  a 

8  holder  to  whom  a  negotiable  document  of  title  has  been  duly 

9  negotiated  (Section  17501)  or  a  bona  fide  purchaser  of  a  secu- 
10  rity  (Section  18301)  and  such  holders  or  purchasers  take  pri- 
ll ority  over  an  earlier  security  interest  even  though  perfected. 

12  Filing  under  this  chapter  does  not  constitute  notice  of  the 

13  security  interest  to  such  holders  or  purchasers. 

14  Sec.  11.     Section  110105  is  added  to  Division  5  (commenc- 

15  ing  with  Section  11101)  of  said  code,  as  added  by  Senate  Bill 

16  No.  1093  of  the  1961  Regular  Session,  to  read : 

17  110105.     The  chapter  on  documents  of  title    (Chapter  7) 

18  does  not  repeal  or  modify  any  laws  prescribing  the  form  or 

19  contents  of  documents  of  title  or  the  services  or  facilities  to  be 

20  afforded  by  bailees,  or  otherwise  regulating  bailees'  businesses 

21  in  respects  not  specifically  dealt  with  herein ;  but  the  fact  that 

22  such  laws  are  violated  does  not  affect  the  status  of  a  document 

23  of  title  which  otherwise  complies  with  the  definition  of  a  docu- 

24  ment  of  title  (Section  11201). 

25  Sec.  12.     Article  3A  (commencing  with  Section  1858)  and 

26  Article  3B  (commencing  with  Section  1858.01)  of  Chapter  2 

27  of  Title  3  of  Part  4  of  Division  3  and  Article  3  (commencing 

28  with  Section  2126)  of  Chapter  3  of  Title  7  of  Part  4  of  Divi- 

29  sion  3,  of  said  code  are  repealed. 

30  Sec.  13.     Section  3440.1  of  said  code  is  repealed. 

31  3110.1.     5%e  salc7  transfer  ©^  assignment  el  a  steek  »  trado, 

32  i»  bulk,  ei?  a  substantial  part  thereof,  other  than  m  ti^e  ordi- 

33  nary  course  el  trade  cbed:  i»  the  regular  aed:  «wiai  practice  asd: 

34  method  el  business  el  t^ie  vendor,  transferor,  e^  assignor,  a»4 

35  #ie  sale^  transfer,  assignment,  e*'  mortgage  el  the  fixtures  e^? 

36  BtoFO  equipment  el  a  baker,  %ec^  e*  restaurant  owner,  garage 

37  owner,  machinist,  cleaner  ae^l  dyer,  er  retail  ^¥-  wholesale  mer- 

38  chant,  is  conclusivoly  presumed  fraudulent  a»d:  void  as  against 

O  f\  ■i-v\r\       r\  -\7-  T  rt-^-  -1  in  r»       n-\t.r\r\  i  4-  r\-vfct       /-\\-       4-\-^  r\       -trr\-v^  t-\  /a-h          ■I--vh^-»^  r>4-i^v>/~\-v»r          Often  r-w-t-^  /-x-n          /~\-v 

40  mortgagor^  unless  before  the  consummation  el  the  satey  trans- 

41  Iei7  a&signmcnt;  ep  mortgage,  the  vendor,  transferor,  assignor, 

42  ei'  mortgagor,  e*'  the  intended  vendee,  transferee,  asaignce,  er 

43  mortgagee  does  aH  el  the  following : 

44  -f*)-  Records  at  least  40  days  before  the  consummation  el 

45  the  sale,  transfer,  assignment,  er  mortgage,'  4»  the  office  el  the 

46  county  recorder  ift  the  county  %¥■  counties  VFt  which  the  stock 

47  vet  trade,  fixtures,  er  equipment  are  situated,  a  notice  el  the 

48  intended  sale,  transfer,  assignmcntj  e*  mortgagcy  which  S'tatos 

49  the  name  a^d:  address  el  tfee  intended  vendor,  transferor-,-  as-- 

\\\J  BlgllUl  y   TTT"    lllTJl'T  gLlgVJl    TtTiTT    TTrtJ   TTCtlllT?   tCTTtT   TlTTtTTT?otJ   TTT    Till!?    TTTXTTXTXiTvrci 

51  vendee,  transferee,  assignee,  er  mortgagee;  ¥he  notice  shall 

52  contain  a  general  statement  el  the  character  el  the 
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1  ef  property  intended  ^  he  sold,  QftHigiKxl,  traiiftforrod,  ey  mort- 

2  gage<l,  fm4  rshow  t4*e  date  &«4  place  where  ^t4ie  purehaflc  prieo 

3  ei^  eonf^ideration  is  te  fee  paid. 

4  -ffe^  PublifiheB  a  copy  e#  ^tfee  notice  pursuant  te  Section  6061 

5  ©i  t+ie  Government  Code  14*  a  newspaper  e#  general  circulation 

6  published  m  tfee  judicial  district  «*  which  tfee  stock  i«-  trade, 

7  fixtures,  ef  equipment  a^e  situated,  ij  thero  is  eae^  att4  41  there 

8  is  «e»e  ift  ^the  judicial  district,  then  m  a  newspaper  ef  general 

9  ei^^culation  i«  the  county  embracing  tfee  judicial  district.  ¥he 

10  publication  shall  fee  completed  wet  iess  than  fe^  days  before 

11  the  date  el  the  intended  sale,  transfer,  assignment,  ep  mort- 

12  grtger 

13  il  t4ie  intended  saie  is  te  fee  at  public  auction,  tfee  notice 

14  refjuired  4e  fee  recorded  a«4  published  shall  state  that  fact,  a»4 

15  -the  time,  terms,  a«d:  piaee  el  auction,  the  names  a«4  addresses 

16  el  the  vendor  awd-  auctioneer  awd:  a  general  statement  el  the 

17  charncter  el  tfee  merchandise  e^  property  intended  te  fee  sold. 

18  ^-te  sale  shall  «et  occur  within  4-0  days  from  tfee  recordatioii 

19  el  t4ie  notice. 

20  Any  auctioneer  selling  Ifee  stock  m  trade  ei'  fixtures  a«4 

21  store  equipment  el  a  baker,  eale  e*=  restaurant  owner,  garage 

22  owne^T  machinist,  cleaner  a«4  dyer,  e^  retail  e*^  wholesale  mer- 

23  chant,  is  personally  liable  le*^  aW  tlamages  incurred  fey  a»y 

24  creditor  el  Ifee  merchant  il  the  notice  is  »et  roeordcd  a»d 

25  published  as  required  fey  ti«s  section. 

26  ^t4+e  p  1-0 visions  el  t-his  section  shall  «el  apply  ei=  extend  le-^ 

27  -fa-)-  Ally  sale,  transfer,  ei^  assignment  el  a  stock  ift  trade  B¥ 

28  ^  *wy  sale,  transfer,  assignment  ei»  mortgage  el  Ifee  fixtures, 

29  <^  store  equipment,  el  a  baker,  e»^  e?  restaurant  owner,  ga- 

30  i'age  owner,  machinist,  cleaner  a«4  dyer,  ei^  retail  ei=  wholesale 

31  merchant,  made  under  Ifee  direction  €>¥  order  el  a  court  el 

32  competent    jurisdiction    ev-   fey    a«y    executor,    administrator, 

33  guardian,   receive*^  ev-  other   officer   e^  person   acting  m  tfee 

34  regular  a«4  proper  di.scharge  el  official  duty,  e¥  m  the  4is- 

35  charge  el  awy  trust  imposed  upon  fei«4  fey  law. 

36  -(-fe)-  Any   transfer   et^   assignment,    statutory   e^   otherwise. 

37  ^uade  fm^  ti^  benefit  el  creditors  geiu^rally,  «e^  fey  afty  assignee 

38  acting  under  such  a«-  assignment  lei^  Ifee  benefit  el  creditors 

39  generally  «e^  te  m¥^  mortgage  er-  chattel  mortgage  made  lep 

40  t-he  benefit  el  creditors  generally. 

41  -fe)-  Any    side,    transfer,    assignment    ei'    mortgage    el   a«y 

42  property  exempt  from  execution. 

43  -f^  Any  saler  transfer;  e^  assignment  el  wines  €>¥  brandies 

44  m  4-fee  winei-ies,  distilleries,  m^  wine  cellars  el  t4he  makers  €h> 

45  owiu'rs  el  #te  wines  h¥  bi-andies,  et^  other  person!<  having  pos- 
4Q  session,   care,  a+wi  control   el  44fe  wines  ep  brandies,  a+wi  t4+e 

47  pipes,  ciisks,  ami  tiinks  i++  which  44+e  wines  et"  brandies  m^  eon ■ 

48  tained.  il  ti+e  sales,  transfers,  e^  assignments  a-ee  made  i«  writ 

49  iftg  ftftfi  executed  a«4  acknowledged  i«  t-fee  same  form  as  pro- 

50  vided  lei>  chattel    mortgages,   ami  il  44+e  sales,   transfers,   et" 
,",■[  assignments  a^e  recorded  i«  44te  book  el  officiid  records  i«  44te 
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1  office  of  %fee  county  recorder  ef  tfee  county  m  which  the  wincG, 

2  brandicH,  pipea,  casks,  a«d  tanks  a#e  situated. 

3  Sec.  14.     Section  3440.5  of  said  code  is  repealed. 

4  3110.5.     Sections  3440  a»d  3110.1  ef  thie  eede  shali  net 

5  apply  te  goods  i»  a  warehouse  where  €k  warehouse  receipt  has 

6  been  Msued  therefor  fey  a  warehouseman  as  defined  in  the 

7  Warehouse  Receipts  Aet  asd  a  copy  ef  9«efe  receipt  is  kept  at 

8  the  principal  plaee  ej  business  ej  the  warehouseman  aed-  at  the 

9  warehouse  m  which  said  goods  ai=e  storedr  Such  copy  shall  fee 
10  open  te  inspection  upon  written  order  el  the  ownef  e^?  lawful 

12  Sec.  15.     Chapter   12    (commencing  with   Section   552)    is 

13  added  to  Title  13,  Part  1,  of  the  Penal  Code,  to  read : 
14 

15  Chapter  12.     Crimes  Involving  Bailments 
16 

17  552.     Any  bailee,  as  defined  in  Section  17102  of  the  Civil 

18  Code,  who  issues  or  aids  in  issuing  a  document  of  title,  or  any 

19  person  who  secures  the  issue  by  a  bailee  of  a  document  of  title, 

20  or  any  person  who  negotiates  or  transfers  for  value  a  docu- 

21  ment  of  title  knowing  that  the  goods  for  which  such  document 

22  is  issued  have  not  been  actually  received  by  such  bailee  or  are 

23  not  under  his  control  at  the  time  of  issuing  such  receipt  shall 

24  be  guilty  of  a  crime  and  upon  conviction  shall  be  punished  for 

25  each  offense  by  imprisonment  not  exceeding  five  years  or  by  a 

26  fine  not  exceeding  five  thousand  dollars  ($5,000)  or  by  both. 

27  553.     Any  bailee,  as  defined  in  Section  17102  of  the  Civil 

28  Code,  who  fraudulently  issues  or  aids  in  fraudulently  issuing 

29  a  receipt  for  goods  knowing  that  it  contains  any  false  state- 

30  ment  shall  be  guilty  of  a  crime  and  upon  conviction  shall  be 

31  punished  for  each  offense  by  imprisonment  not  exceeding  oue 

32  year  or  by  a  fine  not  exceeding  one  thousand  dollars  ($1,000) 

33  or  by  both. 

34  554.     Any  bailee,  as  defined  in  Section  17102  of  the  Civil 

35  Code,  who  delivers  goods  out  of  the  possession  of  such  bailee 

36  knowing  that  a  negotiable  document  of  title  the  negotiation 

37  of  which  would  transfer  the  right  to  the  possession  of  such 

38  goods  is  outstanding  and  uncanceled  without  obtaining  posses- 

39  sion  of  such  document  at  or  before  the  time  for  such  delivery 

40  shall,  except  for  the  cases  in  Sections  17210,  17308,  17601  and 

41  17602  of  the  Civil  Code,  shall  be  guilty  of  a  crime  and  upon 

42  conviction  shall  be  punished  for  each  offense  by  imprisonment 

43  not  exceeding  one  year  or  by  a  fine  not  exceeding  one  thousand 

44  dollars  ($1,000)  or  by  both. 

45  555.     Any  person  who  deposits  goods  with  a  bailee,  as  de- 

46  fined  in  Section  17102  of  the  Civil  Code,  to  which  he  has  not 

47  title  or  upon  which  there  is  a  security  interest  and  who  takes 

48  for  such  goods  a  negotiable  document  of  title  which  he  after- 

49  wards  negotiates  for  value  with  intent  to  deceive  and  without 

50  disclosing  his  want  of  title  or  the  existence  of  the  security 

51  interest  shall  be  guilty  of  a  crime,  and  upon  conviction  shall 

52  be  punished  for  such  offense  by  imprisonment  not  exceeding 
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1  one   vear  or  bv   a  fine   not   exceeding  one   thousand   dollars 

2  ($1,000)  or  by  both. 

3  556.     Any  bailee,  as  defined  in  Section  17102  of  the  Civil 

4  Code,  who  issues  or  aids  in  issuing  a  duplicate  or  additional 

5  negotiable  document  of  title  for  goods  knowing  that  a  former 

6  negotiable  document  of  title  for  the  same  goods  or  any  part 

7  of  them  is  outstanding  and  uncanceled  without  plainly  placing 

8  upon  the  face  thereof  the  word  "duplicate,"  except  in  cases  of 

9  bills  in  a  set  and  documents  issued  as  substitutes  for  lost, 

10  stolen  or  destroyed  documents,  shall  be  guilty  of  a  crime  and 

11  upon  conviction  shall  be  punished  for  each  offense  by  imprisou- 

12  ment  not  exceeding  five  years  or  by  a  fine  not  exceeding  five 

13  thousand  dollars  ($5,000)  or  by  both. 

14  557.     Where  there  are  deposited  with  or  held  by  a  ware- 

15  houseman  goods  of  which  he  is  owner  either  solely  or  jointly 

16  or  in  common  with  others  such  warehouseman  or  any  of  his 

17  officers,  agents,  or  servants  who  knowing  of  this  ownership 

18  issues  or  aids  in  issuing  a  negotiable  document  of  title  for  such 

19  goods  which  does  not  state  such  OAvnership,  shall  be  guilty  of  a 

20  crime  and  upon  conviction  shall  be  punished  for  each  offense 

21  by  imprisonment  not  exceeding  one  year  or  by  a  fine  not  ex- 

22  ceeding  one  thousand  dollars  ($1,000)  or  by  both. 

23  558.     (1)  A  corporation,   firm,   or  person,   and  its  or  his 

24  agents  or  employees  shall  not  issue,  sell,  pledge,  assign,  or 

25  transfer  in  this  State  any  receipt,  certificate,  or  other  written 

26  instrument  purporting  to  be  a  warehouse  receipt,  or  in  the 

27  similitude  of  a  warehouse  receipt,  or  designed  to  be  understood 

28  as  a  warehouse  receipt,  for  goods,  wares,  or  merchandise  stored 

29  or  deposited,  or  claimed  to  be  stored  or  deposited,  in  any  ware- 

30  house,  public  or  private,  in  any  other  state,  unless  such  receipt, 

31  certificate,  or  other  written  instrument  has  been  issued  by  the 

32  warehouseman  operating  such  warehouse. 

33  (2)  A  corporation,  firm,  or  person,  and  its  or  his  agents 

34  or  employees  shall  not  issue,  sell,  pledge,  assign,  or  transfer  in 

35  this  State  any  receipt,  certificate,  or  other  written  instrument 

36  for  goods,  wares,  or  merchandise  claimed  to  be  stored  or  de- 

37  posited,  in  any  warehouse,  public  or  private,  in  any  other  state, 

38  knowing  that  there  is  no  such  warehouse  located  at  the  place 

39  named  in  such  receipt,  certificate,  or  other  written  instrument, 

40  or  if  there  is  a  warehouse  at  such  place  knowing  that  there  are 

41  no  goods,  wares,  or  merchandise  stored  or  deposited  therein  as 

42  specified  in  such  receipt,  certificate,  or  other  Avritten  instru- 

43  ment. 

44  (3)   A  corporation,  firm,  or  person,  and  its  or  his  agents  or 

45  emploj'ees  shall  not  issue,  sign,  sell,  pledge,  assign,  or  transfer 

46  in  this  State  any  receipt,  certificate,  or  other  written  instru- 

47  ment  evidencing,  or  purporting  to  evidence,  the  sale,  pledge, 

48  mortgage,  or  bailment  of  any  goods,  wares,  or  merchandise 

49  stored  or  deposited,  or  claimed  to  be  stored  or  deposited,  in 

50  any  warehouse,  public  or  private,  in  any  other  state,  unless 

51  such  receipt,  certificate,  or  other  written  instrument  plainly 

52  designates  the  number  and  location  of  such  warehouse  and 
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1  contains  a  full,  true,  and  complete  copy  of  the  receipt  issued 

2  by  the  warehouseman  operating  the  warehouse  in  which  such 

3  goods,   wares,   or  merchandise   is   stored   or  deposited,   or   is 

4  claimed  to  be  stored  or  deposited.  This  section  shall  not  apply 

5  to  the  issue,  signing,  sale,  pledge,  assignment,  or  transfer  of 

6  bona  fide  warehouse  receipts  issued  by  the  warehouseman  oper- 

7  ating  public  or  bonded  warehouses  in  other  states  according  to 

8  the  laws  of  the  state  in  which  such  warehouses  are  located. 

9  (4)   Every  corporation,   firm,   person,   agent,   or  employee, 

10  who  knowingly  violates  any  of  the  provisions  of  this  section  is 

11  guilty  of  a  misdemeanor,  and  shall  be  fined  not  less  than  fifty 

12  dollars   ($50)   nor  more  than  one  thousand  dollars   ($1,000), 

13  and  may  in  addition  be  imprisoned  in  the  county  jail  for  not 

14  exceeding  six  months. 

15  Sec.  16.     This  act  shall  not  become  operative  unless  Senate 

16  Bill  No.  1093  is  enacted  at  the  1961  Regular  Session  of  the 

17  Legislature. 
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I.     INTRODUCTION 

In  addition  to  its  other  responsibilities,  the  Senate  Fact  Finding 
Committee  on  Judiciary  conducted  two  major  studies  during  the  1959- 
1961  interim.  The  first  of  these  involved  the  proposed  Uniform  Com- 
mercial Code,  which  is  reported  in  a  separate  volume  designated  as 
PART  ONE  of  the  Committee's  Report. 

This  volume  consisting  of  PART  TWO  of  the  Committee's  Report 
deals  exclusively  with  studies  involving  Automobile  Accident  Litiga- 
tion. Considered  in  detail  as  part  of  this  study  is  the  concept  of  an 
Automobile  Accident  Commission  patterned  after  the  Workmen's  Com- 
pensation Commission  to  handle  automobile  accident  litigation. 

This  report  on  this  subject  is  preliminary  in  nature  and  the  Com- 
mittee's studies  in  this  field  will  continue.  No  attempt  was  made,  for 
example,  to  analyze  the  costs  and  the  effectiveness  of  the  Workmen's 
Compensation  Commission  procedure  which  will  ultimately  have  to  be 
done  if  a  valid  comparison  is  to  be  made  between  this  procedure  and 
the  present  civil  litigation  used  in  automobile  accident  cases.  However, 
the  Committee  believed  it  desirable  to  concentrate  its  studies  during 
this  interim  on  the  extent  of  any  weakness  in  the  present  system  of 
handling  automobile  accident  litigation,  on  a  statistical  analysis  of 
case  loads  and  similar  matters,  and  on  a  review  of  existing  studies  and 
reports  in  the  field.  In  other  words,  the  Committee's  approach  was  to 
ascertain  what,  if  any,  are  the  reasons  which  suggest  a  change  to  a 
commission  type  procedure  with  a  brief  review  of  some  of  the  hazards 
which  might  be  encountered  in  such  a  change. 
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II.     AUTOMOBILE  ACCIDENT  LITIGATION 

The  Senate  Fact  Finding  Committee  on  Judiciary  undertook  this 
special  study  at  the  direction  of  the  Legislature  which  requested  such 
a  study  as  a  result  of  the  Inaugural  Message  of  Edmund  G.  Brown, 
Governor  of  the  State  of  California,  delivered  to  the  Legislature  on 
January  5,  1959.  Thereafter,  Governor  Brown  requested  that  a  pre- 
liminary study  of  the  problem  be  made  by  Stanley  A.  Weigel  of  the 
San  Francisco  Bar,  and  because  of  its  importance  to  the  issues  in- 
volved, this  preliminary  report  is  hereinafter  reprinted  in  full. 

A.  "PRELIMINARY  REPORT  ON  PLANS  FOR  INQUIRY  INTO  THE  WISDOM 
OF  A  CALIFORNIA  AUTOMOBILE  ACCIDENT  COMMISSION"  BY  STAN- 
LEY A.  WEIGEL. 

STANLEY  A.  WEIGEL 

275  Bush  Street 

San  Francisco  4,  California 

June  15,  1959 
Edmund  G.  Brown 

Governor  of  California,  Sacramento,  California 

Dear  Governor  Brown:  On  February  16,  1959,  you  asked  me  to 
prepare  a  plan  for  thoroughgoing  inquiry  into  the  wisdom  of  estab- 
lishing an  Automobile  Accident  Commission.  Appended  is  my  prelim- 
inary report. 

While  the  responsibility  for  it  is  entirely  my  own,  it  is  really  the 
product  of  many  hands.  Writings  on  the  subject  are  legion  and  aspects 
of  many  of  them  are  reflected.  There  is  reflection,  too,  of  views  ex- 
pressed by  outstanding  educators,  insurance  company  executives,  jur- 
ists, lawyers,  legislators  and  other  leaders,  both  here  and  throughout 
the  United  States,  who  have  come  forward  to  help.  Their  frankness 
and  objectivity  in  private  discussion  sustain  my  growing  belief  that 
sound  solutions  for  our  problems  will  be  found. 

Whether  or  not  there  be  merit  in  the  report,  the  work  done  has 
convinced  me  that  one  of  the  greatest  services  which  can  be  rendered 
to  all  the  people  of  California  is  achievement  of  your  objectives  of 
providing  fairer  compensation  for  accident  victims  and  of  cutting 
down  the  senseless  carnage  on  our  highways. 

Sincerely, 

Stanley  A.  Weigel 
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Preliminary  Report  on  Plans  for  Inquiry  info  the  Wisdom  of  a 
California  Automobile  Accident  Commission 

I.      INTRODUCTION 

A.  The  Nature  of  This  Report 

This  report  is  preliminary.  It  offers  no  panaceas,  no  easy  palliatives. 
It  is  not  a  recommendation  for  or  against  establishment  of  an  Automo- 
bile Accident  Commission. 

Its  three  chief  purposes  are:  (1)  To  note  some  significant  develop- 
ments which  have  followed  upon  Governor  Edmund  G.  Brown's  recom- 
mendation for  an  inquiry  concerning  such  a  Commission;  (2)  to 
point  up  the  wide  scope  and  impact  of  the  questions  involved;  and 
(3)  to  suggest  several  basic  requirements  for  finding  answers. 

The  facts — whether  obscure  or  obvious — have  been  with  us  a  long 
time.  The  task  ahead  is  to  expose  all  of  them  to  light,  to  put  them  into 
proper  relationships  with  each  other,  and  then  to  measure  the  total^ 
integrated  factual  picture  against  specific  proposals  for  improvement. 

S.  Background 

On  January  5,  1959,  Governor  Edmund  G.  Brown  included,  in  his 
Inaugural  Message,  this  recommendation  : 

"Now,  the  time  has  come  for  us  to  weigh  the  wisdom  of  an  Automobile  Accident 
Commission  to  hear  and  determine  claims  arising  out  of  auto  accidents.  If  a 
commission  modeled  after  our  Industrial  Accident  Commission  could  provide 
a  prompt  remedy  and  fair  compensation  for  the  accident  victim,  we  would  re- 
duce suffering  and  hardship.  If  the  commission  could  gain  an  insight  into  the 
causes  of  accidents  and  issue  safety  orders,  we  would  cut  down  the  carnage  on 
the  highways.  If,  through  the  creation  of  such  a  commission,  we  could  enable 
our  courts  to  keep  abreast  of  their  dockets,  we  would  take  a  long  step  toward 
our  goal  of  equal  justice  under  law."  ^ 

On  February  16,  1959,  the  Governor  announced  that  the  undersigned 
**.  .  .  had  agreed  to  prepare  a  blueprint  for  a  comprehensive  inquiry 
into  the  wisdom  of  establishing  an  Automobile  Accident  Commission. ' ' 

C.  A  Misconeepfion  Which  Should  Be  Eliminafed 

In  some  quarters — particularly  among  lawyers — it  has  been  assumed 
that  Governor  Brown  has  already  recommended  establishment  of  an 
Automobile  Accident  Commission.  This  assumption  is  unfounded.  The 
Governor's  basic  recommendation,  in  his  Inaugural  Message,  was  ".  .  . 
to  weigh  the  wisdom  of  an  Automobile  Accident  Commission  to  hear 
and  determine  claims  arising  out  of  auto  accidents."  This  approach 
was  underscored  by  his  statement  some  six  weeks  later: 

"We  must  get  the  facts — all  the  facts  from  all  points  of  view — before  we  can 
determine  the  desirability  of  a  Commission  or  some  effective  alternative." 

I  The  complete  relevant  section  of  the  Inaugural  Message  is  set  out  in  Appendix  A. 
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II.   DEVELOPMENTS   SINCE   THE   GOVERNOR'S   RECOMMENDATION 

The   Governor's   proposal   lias   resulted    in   action   on   a   number   of 
fronts.  Some  of  the  more  siy:nificant  developments  include  the  following : 

1.  Lawyers  Acf.  On  March  24,  1959,  the  State  Bar  Board  of 
Governors  announced  plans  for  a  thorough  study  of  "handling 
personal  injury  and  death  claims  which  contribute  so  much  to  the 
business  of  California  courts."  Its  President,  Graham  L.  Sterling, 
Jr.,  appointed  a  special  committee  to  work  on  the  study — a  com- 
mittee described  as  "one  of  the  most  important  since  integration  of 
the  California  legal  profession. " 

2.  Judicial  Body  Acfs.  On  April  16,  1959,  it  was  announced  by 
Chief  Justit'o  Phil  fS.  Gibson,  Chairman  of  the  California  Judicial 
Council,  tliat  this  body  is  undertaking  a  comprehensive  survey 
looking  towards  speedier  and  less  costly  determination  of  automo- 
bile accident  damage  claims.  In  commenting  upon  the  projected 
survey,  Chief  Ju.stice  Gibson  was  quoted  as  saying:  "Development 
of  faster  and  less  expensive  methods  of  handling  automobile  acci- 
dent claims  is,  as  Governor  Brown  made  clear  in  his  recent  in- 
augural address,  a  matter  of  increasing  public  concern.  Increased 
litigation  of  such  claims  has  clogged  court  calendars,  resulting  in 
unreasonable  delays  in  the  trial  of  cases  of  all  types.  In  the  acci- 
dent cases  themselves,  delay  in  the  final  determination  of  claims 
is  unfair  to  all  parties,  but  especially  to  those  injured  persons  and 
their  families  who,  though  ultimately  compensated,  suffer  priva- 
tion while  waiting  for  their  cases  to  be  determined." 

3.  Insurance  Companies  Interested.  Insurance  companies  in  the 
automobile  accident  field,  through  a  number  of  their  leaders  and 
representatives,  have  come  forward  to  pledge  cooperation  and  to 
assure  the  Governor  of  readiness  to  provide  the  benefit  of  their 
extensive  experience. 

4.  Legislative  Attention.  New  and  heightened  interest  in  the  auto- 
niobilo  accident  pr(il)lom  and  in  compensation  for  victims  has  de- 
veloped in  the  current  session  of  the  State  Legislature.  Many  biUs 
have  been  introduced  and  considered.  An  example  of  the  scope  of 
legislative  interest  is  the  article  "Cars,  Courts  and  Commissions," 
appearing  in  the  March-April  1959  issue  of  the  California  State 
Bar  Journal,  written  by  Senator  Edwin  J.  Regan,  Chairman  of 
the  Joint  Judiciary  Committee  on  the  Administration  of  Justice. 

5.  Public  Interest.  The  Governor  has  received  a  great  number  of 
letters  from  inembers  of  the  public  in  all  walks  of  life,  commenting 
upon  the  pro]K)sal.  They  overwhelmingly  support  it.  doeumenting 
a  public  demand  for  more  just  ami  ]u-()mi)t  compensation  to  victims 
of  automobile  accidents.  ^Many  of  them  are  from  such  victims  com- 
plaining of  delay  and  injustices.  All  of  them  reflect  growing  public 
concern  at  the  mounting  accident  tull. 

6.  Newspaper  Support.  Newspapers  in  California  have  both  re- 
flected and  stimulated  public  interest.  Editorial  connnent  has  been 
widespread,  temperate  and  generally  favorable.   There  has  been 


AUTOMOBILE  ACCIDENT  LITIGATION  13 

excellent  news  coverage,  including  several  outstanding  series  of 
featured  articles  on  traffic  accidents,  personal  injury  litigation  and 
related  subjects. 

7.  Nation-wide  Attention.  The  interest  in  Governor  Brown's  pro- 
posal has  by  no  means  been  confined  to  California.  A  great  number 
of  universities,  public  agencies,  public  officials  and  private  citizens 
throughout  the  United  States  have  written  to  inquire  about  the 
proposal  or  to  offer  help. 

8.  Insurance  Rate  Changed.  On  April  1,  1959,  a  large  group  of 
insurance  companies  announced  a  try-out,  in  California  only,  of  a 
plan  reducing  insurance  rates  for  safe  drivers  approximately  20%.^ 

ill.     "THE  CARNAGE   ON  THE   HIGHWAYS" 

It  seems  largely  to  have  been  overlooked  that  Governor  Brown's 
proposal  related  to  a  Commission  which  would  not  only  be  empowered 
to  handle  automobile  accident  claims  but  as  well  one  which  ' '  could  gain 
an  insight  into  the  causes  of  accidents  and  issue  safety  orders"  in  the 
interest  of  "cutting  down  the  carnage  on  the  highways." 

Much  of  the  response  so  far  seems  to  have  concentrated  upon  the 
highly  controversial  aspect  of  handling  automobile  accident  claims. 
This  aspect  is  understandably  of  great  concern  to  lawyers,  members  of 
the  judiciary  and  the  automobile  insurance  companies. 

No  like  controversery  attends  proposals  looking  toward  reducing  the 
frightful  toll  of  life,  limb  and  suffering  occasioned  by  traffic  accidents. 
That  toll  is  not  lessening. 

In  1958,  according  to  the  official  records  of  the  California  Highway 
Patrol,  3,510  people  were  killed  on  California  streets  and  highways; 
135,565  were  injured ;  of  the  injured,  11,296  were  crippled  for  life. 

When  we  compare  the  record  for  the  first  five  months  of  this  year 
with  the  same  period  for  last,  we  find  an  ugly  species  of  inflation  at 

work. 

1958,  January-May    1959,  January-May 

Deaths 1,290  1,387 

Injuries 53,354  56,251 

Crippled  for  life 4,446  4,687 

The  official  records  show  that  speed  is  a  killer.  So  is  the  drinking 
driver.  So  is  faulty  equipment.  And  so  are  a  dozen  or  more  obvious  and 
measurable  factors.  Appendix  B  tells  the  gruesome  story  for  1958  in 
detail. 

The  shocking  record  of  carnage  on  California  highways  calls  for  yet 
more  searching  inquiry  into  causation.  Solid  and  exciting  research  has 
commenced  in  the  sub-surface  areas  of  psychology  and  motivation.  A 
subsequent  report  should  be  devoted  exclusively  to  this  fruitful  subject. 

For  the  present,  it  is  of  interest  to  note  that  hardheaded  observers 
of  the  highway  and  street  scene  no  longer  scoff  at  the  importance  of 
psychological  factors. 

A  city  traffic  officer  commented :  "I  don 't  know  what  happens  to 
people  when  get  behind  the  wheel  of  a  car.  They  just  don 't  know  what 

"  Subsequent  controversy  regarding  the  plan  is  not  within  the  focus  of  this  preliminary 
report. 
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courtesy  is.  If  two  men  are  pedestrians  and  start  to  enter  a  door  to- 
gether, both  will  pause  to  let  the  other  go  first.  Put  those  two  men 
behind  wheels  and  they'll  fight  to  get  across  an  interection  first.  Women 
are  the  same.  Automobiles  somehow  change  people — not  for  the  better, 
either." 

A  top  ofiicial  of  tlie  Department  of  Motor  Vehicles  was  talking  of  the 
great  incidence  of  accidents  among  young  male  drivers  under  25.  He 
said:  "I  am  beginning  to  think  that  these  young  men  are  repressed 
while  they  are  in  school  or  at  home  or  while  they  are  beginners  on  the 
job.  When  they  get  into  their  automobiles,  they  sort  of  take  it  out  by 
reckless  and  aggressive  and  rude  driving.  More  and  more,  it  looks  to 
me  like  this  'psychology'  underlies  the  bad  accident  record  of  the 
younger  male  drivers." 

These  observations  are  typical  of  a  growing  awareness  in  those  whose 
jobs  are  on  the  highways  that  we  may  be  able  to  reduce  accidents  by 
extending  the  search  for  cause  and  cure  to  areas  remote  from  the 
highways. 

The  work  going  on  in  this  field  here  in  California  and  elsewhere  in 
the  nation  ought  to  be  correlated.  Improved  techniques  should  be 
evolved  for  collecting  relevant  data  from  past  and  future  accidents.  A 
sound,  over-all  research  program  for  progress  on  this  front  must  be 
developed. 

In  any  case,  the  Governor 's  recommendation  for  seeking  new  insights 
into  the  causes  of  accidents  is  plainly  of  prime  importance.  If  we  cut 
down  auto  accidents,  we  cut  down  the  number  of  injuries  arising  from 
them  and  we  cut  down  the  number  of  automobile  accident  claims  to  be 
handled  in  or  out  of  court.  Most  important  of  all,  we  save  life  and 
limb. 

IV.      CONCERNING    PRECONCEPTIONS   ABOUT   AN    AUTOMOBILE    ACCIDENT 
COMMISSION   TO    HANDLE   CLAIMS    FOR   INJURIES   AND    DEATHS 

Any  suggestion  for  removing  automobile  accident  litigation  from  the 
courts  and  putting  it  into  the  hands  of  a  Commission  has  always  been 
attended  by  controversy.  Opponents  and  proponents  are  vocal.  Often, 
they  are  vociferous.  The  clash  tends  to  produce  noise  instead  of  progress. 

This  is  not  to  say  that  there  is  lack  of  sound  argument  and  reason- 
ing for  or  against  the  Commission  idea.  It  is  to  sa}'  that  consideration 
of  the  proposal  calls  for  recognition,  at  the  threshold,  of  two  basic 
facts.  They  are  neither  intrinsically  good  nor  are  they  intrinsically  bad. 
They  are  just  facts. 

The  first  of  them  is  that  there  are  three  groups  which  we  must  expect 
to  be  predisposed  against  basic  change  in  the  present  system. 

It  is  hardly  to  be  aiiticii)ated  that  those  lawyers  who  specialize  in 
haiidling  claims  for  i)ersonal  injuries  and  deaths  ai'ising  out  of  auto- 
mobile accidents  will  be  eager  for  change.  Nor  is  that  likely  to  be  the 
case  with  tiieir  colleagues  at  the  bar  who  specialize  on  the  insurance 
defense  side.  These  attorneys  are  skilled  practitioners,  dedicated  and 
effective.  They  know  the  complexities  of  getting  tlie  truth  and  achiev- 
ing justicf^  in  tlie  consequences  of  an  automobile  accident  which  de- 
stroys life  or  limb.  They  are  prone  to  believe — and  tliere  is  much  to 
support  their  belief — that  the  public  interest  is  best  served  by  keeping 
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our  courts  as  the  final  arbiters  in  fixing  blame  and  awarding  damages. 
Despite  their  own  closeness  to  the  present  system  and  their  stakes  in 
it,  their  experience  and  know-how  can  be  exceedingly  useful  in  the 
search  for  solutions  and  a  better  method,  if  there  be  one. 

Another  interested  group  consists  of  the  insurance  companies  who 
write  policies  protecting  automobile  owners  against  financial  liability. 
They  have  regularly  opposed  departures  from  the  present  system, 
either  in  the  direction  of  compulsory  liability  insurance  or  of  an  Auto- 
mobile Accident  Commission  or  other  innovation.  Most  of  them  fear 
the  entry  of  the  State  into  the  automobile  insurance  business.  This  fear 
is  not  idle  nor  unfounded ;  it  is  the  legitimate  concern  of  self-interest. 
There  are  signs,  however,  that  traditional  insurance  company  opposi- 
tion may  be  decreasing.  The  high  premium  rates  are  beginning  to  dis- 
turb the  insurance  companies  almost  as  much  as  the  public.  Liability 
insurance  is  getting  priced  out  of  the  market.  Premiums  are  climbing 
beyond  the  means  of  the  average  citizen  to  whom  one  or  more  motor 
vehicles  is  an  indispensable  necessity  in  modern  life.  These  facts  and 
others  justify  hope  that  the  vast  experience,  particularly  the  actuarial 
competence,  of  the  insurance  companies  can  be  channeled  into  service 
for  objective  appraisal  of  the  Commission  idea. 

There  is  a  tendency  on  the  part  of  some  jurists  to  approach  consid- 
eration of  an  Automobile  Accident  Commission  with  misgiving.  This 
is  because  courts  are  not  innovators;  nor  should  they  be.  One  of  their 
prime  functions  is  to  interpret  and  apply  the,  rules,  not  to  make  them. 

A  second  prime  function  of  our  courts — perhaps  paramount  to  any 
other — is  protection  of  our  rights  against  destruction  or  impairment 
by  unconstitutional  rules  or  procedures.  If  an  Automobile  Accident 
Commission  ultimately  comes  into  existetnce  in  this  state,  it  will  be  the 
duty  of  the  courts  to  make  sure  that  it  complies  with  constitutional 
guarantees.  However,  notwithstanding  the  theory  of  separation  of 
powers,  the  courts  do  have  a  hand — not  always  manifest — in  policy 
making.  To  the  extent  of  their  influence  upon  policy,  it  is  not  likely 
that  they  will  be  eager  to  divorce  themselves  from  exclusive  jurisdic- 
tion in  the  determination  of  claims  arising  out  of  automobile  accidents. 

The  first  fact  to  be  faced,  then,  is  that  any  proposal  for  an  Automo- 
bile Accident  Commission  affects  three  groups  which  play  important 
roles  in  our  social-economic  structure,  and  that  the  nature  of  their  in- 
terests is  not  such  as  to  generate  initial  enthusiasm  for  new  departures. 

The  second  fact  which  must  be  faced  at  the  threshold  has  to  do  with 
the  position  of  many  who  advocate  an  Automobile  Accident  Commis- 
sion. This  is  no  less  important — in  some  respects  it  is  more  significant 
— than  the  anticipated  opposition  from  other  quarters. 

The  core  fact  here  is  that  proponents  of  an  Automobile  Accident 
Commission,  however  persuasive  or  logical  their  arguments  and  reason- 
ing, cannot  base  their  advocacy  upon  the  convincing  proof  born  of 
actual  experience. 

The  only  place  where  a  Commission  plan  has  been  tried  has  been  in 
the  Province  of  Saskatchewan,  Canada.  The  details  of  that  plan  and 
experience  under  it  should  be  covered  in  a  separate  report.  However, 
this  much  may  be  said  now :  While  we  have  much  to  learn  from  it,  the 
Saskatchewan  plan  is  far  from  the  equivalent  of  experience  with  an 
Automobile  Accident  Commission  in  a  state  such  as  our  own. 
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Some  proponents  claim  that  the  workin«:  of  our  Industrial  Accident 
Commission  proves  that  an  Automobile  Accident  Commission  will  func- 
tion well.  Here,  there  is  overreliance  upon  the  claimed  parallel.  For 
one  thing,  workmen's  compensation  awards  are  made  to  employees  in- 
jured at  work.  They  are  keyed  directly — and  relatively  simplj^ — to  lost 
wapres.  No  such  tailor  made  measure  of  damag:es  applies  to  all  those 
injured  in  traffic  accidents.  Some  may  be  infants  with  no  earning 
capacity,  others  executive  with  large  salaries,  others  housewives  with 
earning  capacity  but  no  salaries,  othere  artists  or  musicians  with  fluctu- 
ating income — and  so  on. 

Furthermore,  the  Industrial  Accident  Commission  plan  is  geared  to 
an  industrial  accident  insurance  structure  which  uniquely  fits  the  pro- 
gram. The  difficulties  of  keying  automobile  accident  insurance  to  an 
Automobile  Accident  Commission  plan  are  probably  not  insurmount- 
able, but  they  are  infinitely  more  complex. 

There  are  many  other  differences  which  point  up  the  over-simplifica- 
tion involved  in  the  contention  tliat  the  effective  functioning  of  the 
Industrial  Accident  Commission  is  demonstrable  proof  that  an  Auto- 
mobile Accident  Commission  would  work  as  well.  Tliat  might  turn  out 
to  be  true,  but,  even  though  there  is  much  useful  experience  in  the 
Industrial  Accident  Commission,  the  case  for  an  Automobile  Accident 
Commission  is  not  proven  by  that  experience. 

Apart,  then,  from  the  Saskatchewan  plan  and  Industrial  Accident 
Commissions,  proponents  of  the  Automobile  Accident  Commission  must 
predicate  their  support  primarily  upon  argument,  analogy  and  logic 
rather  than  experience. 

In  quick  summary :  Opponents  of  the  Automobile  Accident  Commis- 
sion idea  may  well  be  unduly  influenced  by  their  identification  with 
the  present  system ;  proponents  are  hampered  by  lack  of  actual  experi- 
ence under  the  proposed  plan. 

In  this  set  of  circumstances,  the  only  solid  foundation  for  sound  de- 
cision will  lie  in  the  direction  of  objective  marshalling  of  the  facts  as 
to  what  we  are  now  doing  and  measuring  them,  hardheadedly,  against 
a  blueprint  or  blueprints  for  change. 

V.      CONCERNING   BASIC   REQUIREMENTS   FOR   SOUND   INQUIRY    INTO 

THE   WISDOM   OF    ESTABLISHING   A   CALIFORNIA   AUTOMOBILE 

ACCIDENT   COMMISSION 

A.   We  Must  Face   Up  to  the  Shortcomings  of  Our  Present  System 

The  first  basic  requirement  for  sound  inquiry  into  the  wisdom  of 
establishing  an  Automobile  Accident  Commission  requires  facing  up  to 
the  shortcomings  of  our  present  system  of  handling  claims  arising  out 
of  automobile  accidents.  In  recognizing  such  shortcomings,  it  should  not 
be  assumed  that  they  are  arguments,  in  themselves,  for  establishing  an 
Automobile  Accident  Commission.  Modification  or  improvement  in  the 
present  system  may  cure  or  substantially  alleviate  the  troubles.  Perhaps 
remedy  may  lie  in  yet  different  directions. 

Be  that  as  it  may,  tiie  faults  in  our  present  system  are  numerous. 
Some  of  those  most  frequently  pointed  out — and  demonstrably  true — 
include: 

1.  Delay.     It  is  usually  more  than  a  year  and  not  infrequently 
several  years  after  an  automobile  accident  initil  victims  can  get 
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their  cases  determined  by  trial  in  court.  If  appeals  are  taken,  the 
delay  is  further  increased.^ 

2.  Unceriainty.  Automobile  accident  personal  injury  cases  are  a 
kind  of  gamble  or  game.  The  injuries  and  other  circumstances  of 
the  accident  can  be  less  important  than  such  factors,  by  way  of 
illustration,  as  the  skill  of  the  lawyer  or  the  sentiment  of  the  jury 
or  the  availability  of  a  key  witness  or  the  place  of  trial.* 

3.  Unfairness.  In  many  accident  cases,  the  question  of  fault  is  a 
close  one.  Moreover,  since  automobile  accidents  happen  in  a  split 
second,  the  real  truth  as  to  blame  is  hard  to  come  by,  the  falli- 
bility of  human  observation  being  what  it  is.  Yet,  in  a  close  case — 
and  most  cases  are  close  in  more  senses  than  one — the  ultimate 
result  will  be  compensation  to  one  victim  of  an  accident  and  noth- 
ing for  another  even  if  badly  or  more  seriously  injured  in  the  same 
accident.  This  is  because  our  present  law  requires,  generally  speak- 
ing, a  finding  that  one  party  is  entirely  to  blame  and  the  other 
innocent  of  blame  or  that  both  parties  to  the  accident  are  to  blame 
in  which  latter  case  neither  party  can  recover  compensation  for 
injuries.^ 

Professor  Leon  Green,  former  Dean  of  the  Northwestern  University 
School  of  Law  and  now  Professor  of  Law  at  Hastings  College  of  Law 
in  San  Francisco,  has  vividly  and  effectively  pointed  out,  in  his  recent 
book  Traffic  Victims,  the  difficulties  of  placing  blame : 

"The  duties  placed  by  statute  and  common  law  upon  the  operator  during  any 
moment  of  his  operation  of  a  motor  vehicle  can  scarcely  be  catalogued  in  a 
dozen  pages.  Summarized  only  in  part  and  in  the  briefest  fashion  they  are  the 
following:  The  operator  must  observe  the  operation  of  other  vehicles,  front 
and  rear  and  to  the  sides — those  he  is  meeting,  those  that  pass,  and  those  that 
may  cross  his  path.  He  must  observe  road  signs,  stop  signs,  cautions,  traflSc 
lines,  light  signals  and  those  of  traflBc  oflBcers.  He  must  observe  his  speed  and 
that  of  others.  He  must  watch  for  signals  of  other  motorists  and  give  proper 
signals  himself.  He  must  know  the  operating  mechanisms  of  his  machine,  check 
their  operations  as  he  travels,  and  maintain  his  rapidly  moving  and  complex 
machine  under  control  at  all  times.  ... 

"Multiply  the  same  duties  and  hazards  by  any  number  of  other  operators  in 
the  immediate  vicinity ;  add  the  duties  and  hazards  of  highway  maintenance, 
passengers,  pedestrians,  and  adjacent  landowners,  the  conduct  of  any  one  or 
more  of  whom  may  impose  upon  all  operators  in  close  proximity  duties  and 
hazards  requiring  instant  and  perhaps  unerring  judgment  and  action.  Add 
further  the  hazards  of  climatic  conditions ;  the  imperfections  of  the  human 
being  in  sight,  judgment,  muscular  reaction,  health,  strength,  and  experience. 
Bring  any  combination  of  these  duties  and  hazards  into  focus  on  a  collision  at 
high  speed  at  a  particular  point  of  time  and  place.  Who  can  name  all  the  factors 
involved  in  causing  the  collision?  Who  can  know  or  discover  or  describe  the 

» It  is,  of  course,  true  that  many  cases  are  settled  out  of  court.  But  this  is  no  guaran- 
tee of  prompt  disposition  because  of  the  practice  (which  is  not  without  justifica- 
tion under  the  present  system)  of  lawyers  to  postpone  settlement  until  court 
trial  is  imminent.  Lawyers  are  wont  to  say  something  to  the  effect  that  "The 
best  settlement  comes  on  the  courthouse  steps." 

*  Experienced  trial  lawyers  will  refer  to  some  counties  as  "plaintiffs'  counties"  mean- 
ing that  jury  awards  tend  to  favor  those  suing  for  injury ;  to  others  as  "de- 
fendants' counties"  meaning  the  opposite. 

■A  suggestion  frequently  advanced  to  correct  this  situation  is  that  of  adopting  a  rule 
of  comparative  negligence  in  automobile  accidents.  Roughly  speaking,  the  idea 
of  comparative  negligence  entails  putting  a  percentage  of  blame  on  each  party 
to  an  accident  and  awarding  damages  to  each  party  in  accordance  with  such 
percentage. 
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conduct  of  the  parties  involved?  Who  in  retrospect  from  the  tangled  fragments 
of  evidence  given  by  the  participants  or  bystanders  and  those  who  arrived  on 
the  scene  at  a  later  time ;  from  marks  and  measurements,  calculations  of  time 
and  speed,  is  expert  enough  to  reconstruct  the  fleeting  scene  with  any  assurance 
of  its  accuracy.  If  the  picture  by  some  miracle  could  be  truly  presented,  who 
could  pass  a  rational  judgment  in  the  allocation  of  responsibility  as  between 
the  parties  on  any  basis  of  fault?  .  .  ." 

4.  Over-crowc/ec/  Courts.  No  reasonable  person,  familiar  with  the 
facts,  Avould  deny  that  automobile  accident  cases  clutter  up  and 
delay  the  effective  functioning  of  our  judicial  system.  The  sheer 
volume  of  such  cases  makes  this  inevitable  at  both  the  trial  and 
appellate  levels.  More  judges,  more  bailiffs,  more  clerks,  more 
juries,  more  courthouses  can,  of  course,  help.  So  can  improved  and 
streamlined  procedures.  These  latter  possibilities,  especially,  merit 
and  are  receiving  attention;  but  there  is  not  much  wisdom  in 
making  the  number  of  our  courts  and  courtrooms  dependent  upon 
the  number  of  traffic  accidents.  Moreover,  if  the  courts  could  be 
largely  freed  of  the  staggering  burden  of  auto  accident  cases, 
their  attention  could  be  better  focused  upon  more  important  legal 
controversies  and  better  administration  of  justice  in  criminal 
cases,  in  cases  involving  constitutional  questions  of  great  social 
significance,  in  cases  determining  civil  liberties,  in  juvenile  delin- 
quency cases,  in  labor-management  litigation,  in  business  and 
property-  litigation  as  well  as  in  other  areas  where  justice  under 
law  is  of  the  utmost  importance  to  preservation  of  our  way  of  life. 

"With  these  problems  or  shortcomings  plaguing  us  in  the  present  sys- 
tem, the  next  question  which  naturally  arises  is:  What  reason  is  there 
to  believe  that  establishment  of  an  Automobile  Accident  Commission 
would  improve  matters  ? 

B.   We  Must  Understand  the  Basic  Concepts  of  a  Commission  Plan 

Before  that  crucial  question  can  be  answered,  we  must  have  before 
us  at  least  the  outlines  of  concepts  basic  to  the  idea  of  an  Automobile 
Accident  Commission.  There  is  disagreement  upon  these  basic  concepts 
in  the  vast  literature  on  the  subject,  but  a  fair  starting  point  is  to  be 
found  in  the  following  as  core  ingredients  of  a  Commission  plan. 

1.  Many  more  accident  victims  would  be  entitled  to  compen- 
sation. Anyone  injured  in  an  automobile  accident  would  be  en- 
titled to  some  recovery  in  some  amount  except  in  those  cases  where 
he  himself  has  been  guilty  of  criminal  or  wanton  conduct  such  as 
driving  while  drunk  or  at  greatly  excessive  speeds  or  similar  inex- 
cusable, quasi-criminal  or  actually  criminal  conduct.  Support  for 
this  concept  stems  from  the  difficulty  of  fixing  or  measuring  blame 
in  most  accidents  and  from  the  idea  that  our  society  should  shoul- 
der the  responsibility  for  alleviating  injury  inherent  in  its 
mechanization. 

2.  The  nature  of  automobile  liability  insurance  would  be 
changed  from  indemnifying  the  owner  of  a  vehicle  against  financial 
loss,  which  is  now  the  sole  function  of  such  insurance,  to  the  ad- 
ditional and  direct  function  of  ])roviding  funds  for  payment  to 
victims  of  accidents  in  which  the  insured  vehicle  is  involved. 
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3.  In  order  to  keep  the  cost  of  universal  compensation  to  auto- 
mobile accident  victims  within  manageable  bounds,  there  would 
have  to  be  some  limits  upon  the  amount  of  payments.^ 

4.  The  principal  function  of  the  Automobile  Accident  Commis- 
sion would  be  to  determine  the  fact  that  the  injury  or  death  did 
occur  in  an  automobile  accident  and  the  proper  compensation  to 
be  awarded  for  the  injury  or  injuries  sustained. 

In  the  foregoing  designation  of  the  essentials  of  an  Automobile  Ac- 
cident Commission  plan,  there  is,  concededly,  oversimplification.  And 
there  will  be  those  whose  ideas  concerning  a  Commission  differ.  How- 
ever, the  purpose  of  the  present  report  is  not  to  spell  out  all  the  pains- 
taking details  which  would  be  required  for  planning  and  for  effective 
establishment  of  an  Automobile  Accident  Commission.^  The  present 
purpose  is  to  outline  the  stated  concepts  as  starting  points  and  with 
the  knowledge  that,  as  the  program  of  fact-finding  goes  forward,  there 
may  have  to  be  modification. 

C.  We  Must  Marshal  All  the  Facts  Necessary  for  Ob/ective  Evaluation  of  the 
Two  Methods 

With  that  in  mind,  the  path  to  meaningful  fact-finding  becomes 
reasonably  clear. 

1.  Research  Program.  Not  later  than  January  1,  1960,  research 
should  be  started  to  ascertain,  as  accurately  as  possible,  all  the 
relevant  data  and  statistics  covering  the  operation  of  our  present 
system  for  the  calendar  year  1958.'^  Many  facts  will  be  quickly- 
available,  such  as,  for  example,  the  total  number  of  traffic  acci- 
dents, the  total  number  of  injuries,  the  total  number  of  deaths, 
etc.  Others  will  have  to  be  dug  out  laboriously,  such  as,  for  exam- 
ple, the  average  length  of  time  between  the  occurrence  of  traffic 
accidents  and  payment  or  denial  of  compensation  to  victims. 
Much  information  is  needed  as  to  the  true  costs  of  our  present 
system.  How  much  were  the  total  expenditures  for  automobile 
accident  insurance  in  1958?  How  much  the  total  awards?  How 
much  the  total  out  of  court  settlements?  How  much  the  attorneys' 
fees?  How  much  doctors'  fees  and  hospitalization?  How  much  in 
dollars  was  represented  by  the  time  of  investigators,  courts,  juries  ? 
How  much,  all  told,  did  our  present  system  cost  us  for  that  year  ?  ^ 


"  A  frequent  suggestion  has  been  to  model  payments  upon  those  found,  for  example, 
in  accident  and  health  insurance  policies :  So  much  for  medical  and  hospital 
expense,  so  much  for  a  broken  leg,  so  much  for  loss  of  limb,  so  much  for  loss 
of  sight,  so  much  for  total  disability,  so  much  for  death,  etc.  A  frequently  voiced 
criticism  of  this  feature  in  a  Commission  plan  is  that  it  disregards  individual 
values  and  dfferences.  For  example,  if  the  payment  for  loss  of  a  finger  were 
fixed  at  $500,  that,  or  any  other  fixed  amount,  would  allow  for  no  difference  in 
the  case  of  a  finger  belonging  to  a  skilled  concert  pianist  than  for  one  belonging 
to  a  person  whose  occupation  would  be  relatively  unhampered  by  the  loss.  One 
answer  to  this  objection  is  that  the  skilled  concert  pianist  and  others  can  carry 
independent  insurance  to  provide  for  additional  recovery. 

'  Some  statisticians  would  recommend  use  of  an  earlier  calendar  year  for  the  study. 

8  Under  modern  statistical  sampling  methods,  it  would  probably  not  be  necessary  to 
examine  all  the  data  for  a  full  year  nor  for  the  entire  state.  Reliable  projections 
could  be  developed,  as  to  many  facts,  through  competent  selection  and  treatment 
of  data  for  shorter  periods  of  time  relating  to  areas  smaller  than  the  entire  state. 
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2.  Pro-forma  Commission  Plan.  As  the  research  goes  forward,  a 
pro-forma  commission  plan  should  be  set  up  on  paper.  All  the 
facts  pertaining  to  our  present  system,  as  disclosed  by  the  research, 
should  be  applied  to  the  projected  commission  plan.  Trial  or  sam- 
ple designations  of  compensation  should  be  hypothesized  on  a 
realistic  basis  of  middle  ground  between  inordinately  high  jury 
verdicts  and  manifestly  inadequate  compensation.  All  the  expenses 
of  setting  up  and  maintaining  an  Automobile  Accident  Commis- 
sion .should  be  cast  up,  making  provision,  particularly,  for  compe- 
tent commissioners  through  salaries  sufficient  to  make  them  inde- 
pendent of  need  for  additional  income.  The  projected  number  of 
commissioners  and  the  location  of  their  places  of  hearing  should 
be  adequate  for  prompt  handling  of  the  estimated  work-load.  All 
other  matters  required  for  an  effective  commission  system  should 
be  covered  including  provision  for  trained  investigators  to  be 
available  to  the  commissioners,  quarters  for  hearing  cases,  etc. 
Fair  compensation  should  be  provided  for  attorneys  who  should 
have  the  right  to  represent  clients  before  the  Commission.  There 
should  be  provision  for  some  type  of  intra-commission  review  of 
decisions  at  the  hearing  level  as  a  check  against  possible  injustice. 
The  pro-forma  plan  should  also  provide  for  court  review,  under 
carefully  limited  conditions,  as  a  double  cheek  in  that  same  inter- 
est. And,  of  course,  there  would  have  to  be  included  a  hard- 
headed  estimate  of  the  cost  of  automobile  accident  insurance  which 
would  meet  the  projected  total  payments  to  accident  victims. 

3.  Balance  Sheet.  Measurement  of  the  full  facts  relating  to  the 
present  system  against  the  carefully  projected  application  of  a 
commission  plan  predicated  upon  the  same  facts  would  provide 
us  with  a  u.seful  balance  sheet.  The  advantages  of  each  system 
could  then  be  realistically  compared  as  could  their  respective  dis- 
advantages. 

4.  Legal  Research.  Concurrently  with  tlic  progress  of  research  to 
collect  all  relevant  data  covering  the  present  system  for  com- 
parison with  the  projected  operation  of  a  commission  plan,  there 
should  be  a  program  of  thoroughgoing  legal  research.  The  Com- 
mission plan  does  entail  resolution  of  a  number  of  legal  problems. 
These  problems  have  been  the  subject  of  innumerable  articles  in 
legal  journals.  Their  range  and  scope  is  only  partially  illustrated 
by  the  bibliography  included  as  Appendix  C  to  this  report.  And 
that  excellent  bibliography,  pre])ared  by  Mr.  Orval  Etter,  analyst 
of  the  University  of  California's  Bureau  of  Public  Administra- 
tion, is  eoncededly  but  a  small  part  of  the  total  bibliographical 
resources."-' 

5.  Study  of  Industrial  Accident  Commission.  A  thoroughgoing 
study  should  be  made  of  our  Industrial  Accident  Commission  for 
the  purpose  of  learning  what  features  might  usefully  be  adapted 
to  an  Autojnobile  Accident  Commission  plan. 


'A.s   set  out  In   ApptMulix    C,    tliero   li.-ive   been    minor   changes   In    Mr.    Etter's   original 
bibliography. 
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6.  National  and  International  Correlation.  Research  in  California 
should  be  correlated,  wherever  feasible,  with  work  on  automobile 
accident  problems  concurrently  in  progress  in  other  parts  of  the 
United  States.  Indeed,  the  research  ought  to  include  study  of 
what  has  been  done  and  is  being  done  in  other  nations. 

7.  Provision  for  Expenses.  Provision  must  be  made  for  the  ex- 
pense of  the  requisite  research.  The  undertaking  will  be  a  large 
one.  It  will  not  be  useful  unless  it  is  competently  done.  And  it 
cannot  be  competently  done  without  enlisting  trained  hands  to 
bring  the  work  to  a  conclusion. 

8.  Non-political  Sponsorship.  The  program  of  fact-finding  might 
well  be  put  under  the  sponsorship  of  a  group  of  outstanding  Cali- 
fornians,  known  for  their  independence,  their  competence  and 
dedication  to  the  public  welfare.  Their  prime  service  would  be  to 
stamp  the  undertaking  with  the  important  hallmark  of  those 
qualities.  Such  a  group  of  outstanding  citizens,  bipartisan  or 
nonpartisan  in  their  politics,  might  constitute  directors  of  a  pub- 
lic, nonprofit  corporation  which  could  be  the  recipient  of  funds 
for  carrying  out  the  necessary  work.  They  need  not  be — probably 
should  should  not  be — experts  in  the  field.  They  should  not  do  the 
work  of  research,  drafting  or  field  testing,  nor  determine  the  lines 
of  inquiry.  One  of  their  chief  responsibilities  would  be  to  protect 
those  qualified  to  do  the  work  against  interference. 

9.  Public  Information.  It  would  be  wise  to  provide  for  a  campaign 
of  public  education.  If  the  California  public  is  fully  and  ade- 
quately informed,  the  result  is  almost  sure  to  be  sound.  En- 
lightened public  interest  will,  in  the  end,  win  out  against  special 
interests  as  well  as  against  visionaries  who  may  promise  Utopia. 

10.  Need  for  Care.  If  the  project  is  undertaken,  there  should 
be  no  unseemly  or  inordinate  demand  for  quick  results.  The  prob- 
lems are  many  and  complex.  The  solutions  will  not  come  easily. 
The  best  guarantee  for  effective,  prompt  and  sound  results  will 
lie  in  care  and  unswerving  dedication. 

VI.      CONCLUSION 

The  stakes  to  every  Californian  in  every  walk  of  life  are  large.  If 
accident  history  repeats  itself — ^indeed,  the  likelihood  is  that  this 
history  will  exceed  itself — the  cold  statistical  prophecy  is  that  one  out 
of  every  two  Calif ornians  now  living  will  die  or  be  seriously  injured 
in  a  traffic  accident  before  reaching  his  or  her  life  expectancy  of  65 
years.  ^° 

The  physical  and  personal  tragedies  in  such  deaths  and  injuries 
are  not  cold  statistics.  They  are  true  stories  written  in  terms  of  human 

1"  This  grim  prospect  is  reported  by  the  National  Safety  Council.  It  is  based  on  present 
accident  trends  and  population  projections.  If  the  same  promise  of  death  and 
injury  were  reliably  forecast  as  the  consequence  of  atomic  fall-out  or  of  a 
threatening  epidemic  of  disea.se,  would  the  public  be  equally  complacent? 
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travail  in  sudden  death,  spilled  blood  and  crushed  bones.^^  Yet  motor 
vehicles  are  essential,  particularly  to  the  social  and  economic  function- 
ing^ of  our  great  State.  It  is  nothing  short  of  shocking,  then,  that 
every  Californian  takes  to  our  highways  and  streets  at  a  high  degree 
of  personal  peril,  no  matter  how  careful  he  or  she  may  be.  That  peril 
is  in  itself  great  enough.  It  should  not  be  made  worse  by  ignoring  the 
fact  that  our  present  system  of  compensation  for  injuries  and  death, 
is,  as  conceded  by  all  tliouirhtful  persons,  fraught  with  unnecessary 
delay,  uncertainty  and  injustice. 


Dated  :  June  15,  1959. 

Respectfully  submitted, 


Stanley  A.  Weiqel 


(APPENDICES  TO  WEIGEL  REPORT) 
Appendix  A 

FROM   GOVERNOR   BROWN'S   INAUGURAL   MESSAGE 
January  5,  1959 

Twelfth.     Improve  the  Administration  of  Justice. 

There  is  a  logjam  in  our  California  courts.  In  Los  Angeles  County 
alone,  the  backlog  of  civil  cases  climbed  to  nearly  16,000  in  1958.  Each 
case  has  to  wait  in  line  well  over  a  year  after  it  is  readj^  for  trial.  In 
other  counties,  the  situation  is  even  worse.  Last  October  when  Chief 
Justice  Warren  called  attention  to  this  crisis  in  the  courts,  we  were 
forcefully  reminded  that  justice  delayed,  frequently  is  justice  denied. 

Automobile  accidents  spawn  a  major  portion  of  the  congestion  in  our 
courts.  For  the  accident  victims,  the  net  result  is  a  grave  social  loss. 
After  years  of  delay  and  uncertainty,  the  majority  will  recover  noth- 
ing, and  financial  distress  will  be  added  to  their  pain  and  sut^ering. 
Those  who  eventually  win  their  cases  may  not  be  able  to  collect  their 
judgments,  and  what  they  do  recover  will  have  to  be  shared  with  others. 

Three  decades  ago,  California  pioneered  in  establishing  an  expert  com- 
mission to  handle  industrial  accidents.  Now,  the  time  has  come  for  us  to 
weigh  the  wisdom  of  an  Automobile  Accident  Commission  to  hear  and 
determine  claims  arising  out  of  auto  accidents.  If  a  commission  modeled 
after  our  Industrial  Accident  Commission  could  provide  a  prompt 
remedy  and  fair  compensation  for  the  accident  victim,  we  would  re- 
duce suffering  and  hardship.  If  the  commission  could  gain  an  insight 
into  the  causes  of  accidents  and  issue  safety  orders,  we  would  cut  down 
the  carnage  on  the  highways.  If,  through  the  creation  of  such  a  com- 
mi.ssion,  \\  e  could  enable  our  courts  to  keep  abreast  of  their  dockets,  we 
would  take  a  long  step  toward  our  goal  of  equal  justice  under  law. 

"  Let  those  wlio  think  this  overly  dramatic  see  what  the  emergency  ambulance  at- 
tendants Btu  and  let  them  visit  a  family  when  the  news  of  the  death  or  maiming 
of  a  loved  one  has  Just  been  received. 
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Appendix  C 

A   SELECTIVE,   ANNOTATED   BIBLIOGRAPHY 

Prepared  hy  Orval  Etter,  Analyst,  Bureau  of  Puhlk  Adiuinistration, 
University  of  California 

Studies  and  Proposals  of  Prime  Pertinence  to  Governor  Brown's  Suggestion 
Regarding  an  Automobile  Accident  Commission 

1.  Committee   to    Study   Compensation   for   Automobile   Accidents,    Reports    to    the 

Columbia    University    Council  for  Research   in   the  Social   Sciences.   300   p. 

Philadelphia,  1932 
Easily  the  outstanding  study  of  the  problem  of  financial  awards  to  the  victims  of 
automobile  accidents.  Based  in  part  on  two  years  of  intensive  research  in  10  different 
areas  of  the  United  States.  Probes  the  problem  from  legal,  insurance,  economic, 
financial,  social-welfare,  personal,  and  other  standpoints.  Recommends,  in  analogy  to 
workmen's  compensation,  a  system  of  awards  made  irrespective  of  fault  and  financed 
by  compulsory  insurance.  Generally  cited  as  the  Columhia  Report,  and  so  cited  in  this 
bibliography. 

2.  Hall,  Mark  A.,   "A  Plan  Providing   Sure  Compensation  for  Persons   Injured  in 

Automobile  Accidents,"  California  State  Bar  Journal  7:  38-44,  February,  1932 
Proposes  establishment  in  California  of  a  state  Automotive  Accident  Commission 
to  make  awards  "regardless  of  negligence"  to  victims  of  automobile  accidents.  As- 
sumes new  timeliness. 

3.  French,  Patterson  H.,  The  Automohile  Compensation  Plan:  A  Solution  for  Some 

ProMeiiis  of  Court   Congestion   and  Accident  Litigation  in  Netc   York  State. 

262  p.   (Studies  in  History,  Economics,  and  Public  Law  No.  393)   New  York, 

Columbia  University  Press,  1933 
A  full-dress  discussion  of  compensatiim  for  t!;!>  victim  of  the  automobile  accident. 
Analyzes  basic  principles  upon  which  u  system  of  such  compensation  would  rest. 
Considers  its  legal,  administrative,  financi.il.  politick,  practical,  and  other  aspects. 
Draws  repeatedly  on  data  and  conchisions  in  (lie  ('ohinihia  Report.  Contains  an  ex- 
tensive bibliography. 

4.  Saskatchewan.  Special  Committee  .  .  .  Appointed  t(i  Study  t:'.i('  Problem  of  Com- 

pensation  for   Victims   of  Automobile  Accidents,    -1    Report   on   the  Study   of 

('ompeiisatio)i  for  Victinis  of  Automohile  Accidents.  132  p.  Regina.  February, 

1947. 
The  report  which  led  t<i  establishment  of  the  Saskatchewan  system  of  automobile- 
accident  compensation.  Surveys  financial-responsibility  laws,  compulsory  automobile 
lial)ility  insurance  in  various  parts  of  the  world,  and  the  concept  of  autonioblle- 
accii'.ent  compensation,  particularly  as  spelled  out:  in  the  Columbia  Report.  Advances 
a  detailed  plan  of  such  compensation  for  Saskatchewan. 
.".  Crad.  P'rank,  P.,  •'Recent  Developments  in  Automohile  Accident  Compensation.'" 

('olunihia  Lau-  Reviev  .50:300-30,  February,  1950 
An  extensive  survey  of  developments  subsequent  to  the  Columh'.a  h'eport  regard- 
ing awards  to  victims  of  automobile  accidents.  Reviews  the  main  legislative  de- 
velopments, including  compulsory  automobile  liability  insurance  in  Massachusetts 
and  Britain  and  the  automoliile-accident  compensation  in  Saskatchewan.  Treats  de- 
velopments and  problems  in  the  judicial  doctrine  of  tort  liability,  finding  "a  trend 
towards  liability  without  fault."  Discusses  automobile-accident  compensation  "as 
social  insurance,"  defending  it  as  desirable  and  workable  without  "too  great  violence 
...  to  common  law  tradition."  Argues  :  "...  if  we  want  to  enjoy  the  u.se  and 
consumption  of  industrially  manufactured  products,  we  must  l)e  willing  to  pay 
the  cost  of  industrial  accidents  as  part  of  the  cost  of  production  ;  if  we  want  to 
enjoy  the  use  and  benefit  derived  from  the  motor  vehicles,  we  must  be  willing  to 
pay  the  cost  of  motor  vehicle  accidents  as  part  of  the  cost  of  enjoying  that  benefit." 
Reprinted  in  the  19r)3  California  legkslative  report  .\u!omohUv  Compnisntion  Insur- 
ance, pp.  79-97,  cited  in  reference  OS,  below. 
0.   Ehrenzweig,  Albert  A.,  "Full  Aid"  Insurance  for  the  Traffic  Victim — .1    Voluntary 

Compensation  Plan.  72  p.  Berkeley,  University  of  California  Pres.s,  1954 
One  of  the   major   proposals   for   reforming   the   present   .system   of   social   distribu- 
tion of  the  losses  from  automobile  accidents.  Drawn  with  an  eye  to  pertinent  prac- 
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tices  in  other  countries.  Criticizes  contemporary  systems  for  making  awards  to 
automobile-accident  victims  on  the  basis  of  the  law  of  negligence.  Proposes  loss  in- 
surance in  place  of  liability  insurance  and  proposes  that  this  system  of  compensa- 
tion be  voluntary  rather  than  compulsory  and  state-administered.  Contains  an  ex- 
tensive bibliography. 

7.  Temple   University.   School   of   Business   and    Public   Administration,    Economic- 

Financial  Consequences  of  Personal  Injuries  Sustained  in  195S  Philadelphia 
Auto  Accidents.  104p,  Economics  and  Business  Bulletin  7(3)  Philadelphia, 
March,  1955 
Discusses  various  approaches  to  the  problem  of  awards  for  victims  of  automobile 
accidents.  Emphasizes  that  no  recent  proposal  for  compulsory  or  state  automobile 
insurance  has  been  based  on  "a  factual  case  detailing  a  need  for  changes"  from 
present  systems  of  making  such  awards.  Reports  procedure  and  results  of  a  detailed 
field  survey  of  economic  and  financial,  and  to  a  lesser  extent  social,  psychological, 
and  other  consequences  of  automobile  accidents  in  Philadelphia  during  two  selected 
three-month  periods.  Contrasts  practices  in  making  such  awards  with  the  legal  doc- 
trines upon  the  basis  of  which  they  are  ostensibly  made.  Emphasizes  difiiculties  of 
determining  who  is  at  fault  in  many  automobile  accidents.  Asserts  that  "if  the 
principle  of  liability  were  strictly  applied,  in  the  majority  of  cases  there  would  be  no 
recovery  under  liability,  each  person  being  required  to  assume  his  own  losses."  A 
study  resembling  in  many  particulars  the  study  which  constituted  the  basis  for 
the  Columbia  Report.  Illustrates  the  type  of  data  needed  to  bring  the  Columbia  Re- 
port up  to  date  and  to  provide  the  basis  for  any  solid  proposal  for  an  improved  pro- 
gram for  the  victim  of  the  automobile  accident. 

8.  D.  R.  H.,  "Compensation  for  Accidents,"  Solicitor's  Journal  102:  229-31,  249-51, 

265-66,  283-85,  October  ll-November  1,  1958 
An  extended  proposal  for  automobile-accident  compensation.  Urges  that  "fault  .  .  . 
be  relegated  entirely  to  the  criminal  law"  and  that  "the  community  as  a  whole  .  .  . 
insure  that  victims  of  accidents  are  compensated  whether  or  not  a  particular  indi- 
vidual can  be  proved  at  fault."  Advocates  a  system  of  publicly-administered,  non- 
profit automobile-accident  compensation.  Discusses  problems  of  administering  justice 
under  the  present  British  system  of  making  awards  based  on  liability  for  fault. 
Reviews  various  problems  to  be  faced  in  setting  up  and  administering  an  automo- 
bile-accident compensation  system. 

9.  Green,  Leon,  Traffic  Victims:  Tort  Law  and  Insurance.  127p  Evanston,  North- 

western University  Press,  1958 
The  major  treatment  during  the  last  five  years  of  the  problem  of  how  to  award 
the  automobile-accident  victim  for  his  losses.  Written  by  one  of  the  nation's  emi- 
nent authorities  on  tort  law.  ".  .  .  seeks  to  demonstrate  the  obsolescence  and  futility 
of  common  law  jury  trial  and  liability  insurance  as  a  remedy  for  traffic  casualties, 
and  advocates  compulsory  comprehensive  loss  insurance  as  a  substitute."  Emphasizes 
the  social  waste  and  the  maladministration  of  justice  inherent  in  the  present  sj  stems 
for  making  awards  to  traffic  victims.  Prefers  loss  insurance  to  proposed  systems 
of  compensation  patterned  upon  workmen's  compensation.  Sets  forth  a  detailed 
prospectus  for  a  system  of  loss  insurance. 

Synopses  and  Commentaries  Based  on  the  Studies  Referred  to  Above 

10.  Smith,  Young  B.,  Lilly,  Austin  J.,  and   Dowling,   Noel  T.,   "Compensation   for 

Automobile  Accidents"   [A  Symposium],  Columbia  Law  Review  32:  785-824, 
May,  1932 
A  review  of  the  Columbia  Report,  with  extended  statements  for  and  against  its 
proposed  plan  of  automobile-accident  compensation. 

11.  French,  Patterson  H.,  "Accident  Litigation  and   the  Automobile  Compensation 

Plan,"  Annals  of  the  American  Academy  167:  201-20,  May,  1933 
An  extended  summary  of  problems  in  the  administration  of  justice  resulting  from 
automobile   accidents  and   of  automobile-accident  compensation   as  an   approach   to 
the  problem. 

12.  Green,    J.,    "Automobile    Accident    Insurance    Legislation    in    the    Province    of 

Saskatchewan,"  Journal  of  Comparative  Legislation  and  Intertiational  Law. 
3d  ser.  31(3)  :  39-53,  1949 
A  detailed  summary  and  explanation  of  the  Saskatchewan  plan  of  automobile- 
accident  compensation. 
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13.  Ehrenzweig,  Albert  A.,  "  'Full  Aid'  Insurance  for  the  traffic  Victim — A  Volun- 

tary Compensation  Plan,"  Calif ornia  Late  Revieic  43 :  1-48,  March,  1955 
A  synopsis  of  the  boolc  of  this  title. 

14.  Green,  Leon,  Malone,  Wex  S.,  Pedrick,  Willard  H.,  and  Rahl,  .James  A.,  Cases 

on  the  Lato  of  Torts.  855y  St.  Paul,  West  Publishing  Co.,  1957 
"Horse  and  Buggy  Traffic,"  pp.  530-32 ;  "Traffic  Cases  and  the  Law — What 
Next?"  pp.  714-17 
Sketches  Nineteenth  Century  developments  in  the  law  of  negligence  pertinent  to 
problems  that  arise  today  in  its  application  to  automobile  accidents.  Briefly  states 
the  principal  of  these  problems  and  suggests  reforms  for  alleviating  them.  Sets  forth 
helpful  introductory  bibliography. 

(See  also  the  article  by  Arthur  A.  Ballantine  cited  in  reference  24,  below.) 

Proposals  for  Automobile  Accident  Compensation 

Robert  S.  Marx 

15.  Marx,   Robert   S.,   "The   Curse  of  the   Personal   Injury    Suit   and   a   Remedy," 

American  Bar  Association  Journal  10 :  493-98,  July  1924 
Emphasizes  "futility  of  personal  injury  suit  as  remedy  for  those  killed  or  injured 
in  legitimate  use  of  public  streets."  Asserts  "system  of  liability  based  on  fault  [is] 
inadequate,  hazardous,  and  unjust."  Advocates  "state  compensation  .  .  .  model  [ed 
on]  .  .  .  workmen's  compensation."  Apparently  the  first  published  proposal  by  a 
long-time  exponent  of  automobile-accident  compensation. 

16.  Marx,  Robert  S.,  "Compulsory  Compensation  Insurance,"  Columhia  Law  Review 

25:  164-93,  February,  1925 
One  of  the  earliest  extensive   proposals  for  a  plan  of   automobile-accident  com- 
pensation patterned  upon  workmen's  compensation. 

17.  Marx,    Robert    S.,    "Compulsory    Automobile    Insurance,"    Ohio    Law    Reporter 

23 :  291-302,  July  20,  1925 
Another    early    plea   for    automobile-accident   compensation,    by    one    of    its   most 
famous  advocates. 

18.  Marx,  Robert  S.,  "Compulsory  Automobile  Insurance,"  American  Bar  Associa- 

tion Journal  11 :  731-34,  November,  1925 
Still  another  early  plea  for  automobile-accident  compensation,  by  one  of  its  most 
famous  advocates. 

19.  Marx,  Robert  S.,  "Compulsory  Automobile  Insurance :  Compensation,  Not  Lia- 

bility  Insurance,  Needed,"   National  Municipal  Review  16 :   503-09,  August, 
1927 
Argues :    "Compel  every  automobile  owner  to  procure  a  compensation  insurance 
policy  as  a  condition  to  obtaining  a  driver's  license,  victims  of  accidents  to  be  com- 
pensated from  the  insurance  fund  according  to  fixed  schedules  and  without  regard 
to  fault." 

20.  Marx,  Robert  S.,   "Let's  Compensate — Not  Litigate,"  Federation  of  Insurance 

Counsellors  Quarterly  S(2)  :  62-76,  January,  1953.  Reprinted  in  North  Dakota 

Law  Revietc  30 :  20-35,  January,  1954 
A   renewed    plea   by   a   long-time   advocate   of   automobile-accident   compensation. 
Emphasizes  that  "liability  insurance,  whether  voluntary  or  compulsory,  is  no  solu- 
tion" and  that  "compensation  insurance  is  not  new  or  untried." 

21.  Marx,  Robert  S.,   "Compensation   Insurance  for  Automobile  Accident  Victims : 

The  Case  for  Compulsory  Automobile  Compensation  Insurance,"  Ohio  State 
Law  Journal  15  :  134-49,  1954 
A  plea  for  "a  theoretically  sound  and  practically  proven  plan  of  compulsory  com- 
pensation insurance  for  the  victims   of  automobile  accidents,   regardless   of  fault." 

22.  Marx,  Robert  S.,  "Reply   to  'The  Case  Against  Compulsory  Automobile   Com- 

pensation Insurance,'  "  Ohio  State  Law  Journal  15 :  157-60,  1954 
A  reply  to  C.  D.  McVay's  article  cited  in  reference  52,  below. 

23.  Marx,    Robert    S.,    "  'Motorism,'    Not    'Pedestrianism' :    Compensation    for    the 

Automobile's  Victims,"  American  Bar  Association  Journal  42 :  421-26,  477-82, 
May,  1956 
A  renewed  plea  for  automobile-accident  compensation.  Answers  criticisms  of  such 
compensation  in  the  article  by  Ryan  and  Greene  cited  in  reference  55,  below. 
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Proposals  for  Automobile  Accident  Compensation 

AinniK  A.  IJallantine 

''4    Biillaiitiiip     Arthur    A.,    "Compe»sation    for    Automobile    Accidents,"    American 
liar  Association  Journal  18:  221-25,  282,  April,  1932 
A  suumiary  of  the  Cohimhia  Report,  by   the  chairman  of  the  committee  which 
produced  it. 

'IT),  liallantinc,  Arthur  A.,  "After  'Sudden  Death,'"  Survey  Graphic  25:  106,  Feb- 
ruary, 193G 
Brief  summary  of  the  case  for  automobile-accident  compensation. 

2<>.  I'.allantine,   Arthur  A.,   "Financially   Irresponsible  Motorists,"   Neir   York   City 
Bar  Association  Record  8:  .30-31,  January,  1953 
Reports  "modified   .   .  .   views  about  a  compensation  plan"   on   Ballantine's   part. 

Proposals  for  Automobile  Accident  Compensation 

Samuel  II.  Hofstautf.r 

27.  Hofstadter,  Samuel  H.,  "Traffic  Jam  in  the  Courts,"  New  York  Times  Magazine, 

February  21,  1954,  12,  14 
A   proposal   by   a  justice  of  the  New  York   Supreme   Court  for   "an   Automobile 
Accident  Compensation  Board"  and  "strict  liability  for  auto  accidents." 

28.  Hofstadter,  Samuel  H.,  "A  Proposed  Automobile  Accident  Compensation  Plan," 

Xeic  York  Laic  Journal,  February  24,  1954,  4:  1-4 
Advocates  system  of  automobile-accident  compensation,  with  awards  irrespective 
of  fault.  Emphasizes  court  congestion  resulting;  from  present  system  of  adjudicating 
claims  re.sulting  from  automobile  accidents. 

29.  Hofstadter,    Samuel   H.,    "Let's   Put   Sense    in    the   Accident    Laws,"    Saturday 

Ereniufi  Post  228(17)  :  17,  112,  114,  October  22,  1955 
Advocates  handling  automobile-accident  claims  on   fundamentally   the  same  basis 
as  industrial-accident  claims. 

30.  Hofstadter,  Samuel  H.,  "Alternative  Proposal  to  the  Compensation  Plan,"  Cor- 

nell Late   Quarterly  42:   59-73,  Fall,  1956 
Suggests   procedural   reforms,    particularly   special    automobile-accident    trii)unals, 
for  handling  automobile-accident  cases.  Reiterates  incidentally  belief  that  a  system 
of  automobile-accident  compensation  would  afford  the  best  means  for  making  awards 
to   victms   of  automobile   accidents. 

Proposals  for  Automobile  Accident  Compensation:  Miscellaneous 

31.  Rollins,  Weld  A.,  "A  Proposal  to  Extend  the  Compensation  Principle   to  Acci- 

dents in  the  Streets,"  Massachusetts  Laic  Quarterly  4  :  392-96,  August,  1919 

Proposes  compensation  for  the  victim  of  the  automobile  accident,  with  the  insurer 

to  be  subrogated  to  the  victim's  claim  against  the  owner  or  operator  for  purposes 

of  inculcating  care  in  automotive  operations.  One  of  the  earliest  proposals  to  extend 

compensation  to  the   victim  of  the  automobile  accident. 

32.  Carman,  Ernest  C,  "Is  a  Motor  Vehicle  Accident  Compensation  Act  Advisable?" 

Hfinncsota  Laic  Reviac  4:   1-13,   December,   1919 
Suggests   adoption   of   a   plan   of   automobile-accident   compensation    under   which 
awards  would  be  made  irrespective  of  negligence  other  than   "wilfull"   negligence. 
Discusses  features  of  such  a  plan  in  some  detail.  One  of  the  earliest  proposals  to 
extend  compensation  to  the  victim  of  the  automobile  accident. 

33.  City    Club    of    New    York,    Automatic    Compensation    for    A  iiiomnhilc    Accidrnt 

Victims.  7p  fCity  Club  Pamphlets,  1928  Series.  No.  3)  New  York,  1928 
One  of  the  early  pleas  for  a  system  of  compensation  for  the  victim  of  the  auto- 
mobile accident  and  for  the  creation  "of  a  commission  armed  with  the  power  of 
sul)poenas  and  charged  with  the  duty  of  investigating  all  pha.ses  of  the  problem." 
Asserts:  "Casualties  on  the  streets  are  as  inevitable  as  in  factories.  Law  suits  are  a 
crude    and    ineffective    remedy    ,    .    ." 
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34.  Shepherd,   William   G.,   "Pay   First— Then   Blame,"    Collier's  81(17)  :   8-9,   38, 

April  28,   1928 
Criticizes  maladministration  of  justice  resulting  from  prevailing  system  of  dealing 
with  automobile  accidents  in  the  courts.  Advocates  automobile-accident  compensation. 
Reports  certain  moves  toward  this  objective  on  the  part  of  the  state  of  New  York. 

35.  Frankel,  Emil,   "Who  Shall  Pay  the  Hospital  for  Its  Care  of  Highway  Acci- 

dent Cases?"  Modern  Hospital  33(3)  :   1-3,  September,  1929 
Concludes  discussion  of  automobile-accident  problems  of  hospitals  with  plea  for 
compulsory   automobile-accident   compensation. 

36.  Butterworth,    Alexander    K.,    "Road    Accidents :    The    Compensation    Problem," 

Journal    of    Comparative    Legislation    and   International    Lato,    3d    ser.    14 : 

189-200,  1932 
A  discussion  of  the  problem  of  making  awards  to  automobile-accident  victims. 
Sets  forth  illustrative  information  about  legislation  and  practices  in  various  coun- 
tries. Asserts  that  the  problem  "is  not  satisfactorily  solved  by  the  application  of 
the  law  of  negligence."  Calls  for  "elimination  of  the  principle  of  negligence"  and 
for    "compulsory    insurance." 

37.  McNiece,  Harold  F.,  and  Thornton,  John  V.,  "Automobile  Accident  Prevention 

and  Compensation,"  New  York  University  Law  Revieio  27 :  585-613,  October, 

1952 
A  general  discussion  of  problems  of  awards  for  victims  of  automobile  accidents. 
Dwells  upon  court  congestion  caused  by  the  contemporary  accident  rate  and  con- 
temporary methods  of  making  the  awards.  Concedes  that  "the  final  solution"  to  "the 
problem  of  automobile  accident  prevention  and  compensation"  is  "not  altogether 
clear,"  but  insists  that  "a  minimum  of  benefits,  without  regard  to  'fault,'  should  be 
assured  to  each  accident  victim." 

38.  Roberts,  Keith  E.,  "Automobile  Accident  Compensation  Insurance  Reconsidered," 

[1953]  University  of  Illinois  Law  Forum  263-80 
Reviews  proposals  for  automobile-accident  compensation  and  arguments  for  and 
against  it.  Concludes :  "More  intensive  studies  of  the  probable  cost  and  likely 
effects  of  a  compensation  insurance  plan  should  precede  the  enactment  of  such 
a  statute.  But  it  is  urged  that  such  studies  should  now  be  undertaken.  Motor 
vehicle    accident   compensation    insurance    is   worthy    of    reconsideration." 

39.  Kaye,  Joseph  M.,  and  Breslow,  Jules  W.,  "Legislation  to  Replace  Adjudication — • 

Planned  Compensation  for  Auto  Accident  Victims,"  Boston  University  Law 
Revieiv    15:    488-521,    November,    1955 
Presents  arguments  for  automobile-accident  compensation.  Sets  forth  detailed  bill 
to  establish   such   a   system.   Emphasizes  that   "the   combat   system  of  adjudication 
has  been  tried  and  found  wanting"  and  that  "reparation  is  impossible,  compensa- 
tion  is   practical." 

40.  Suzman,  Arthur,  "Motor-Vehicle  Accidents :  Proposals  for  a  System  of  Collective 

Responsibilty  Irrespective  of  Fault,"  South  African  Latv  Journal  72  :  374-84, 

November,  1955 

Reviews  problems  of  awards  for   automobile-accident  victims   and   proposals   for 

making   such   awards.   Comments   favorably   on  voluntary   "full   aid"   compensation. 

Calls  for  modification  of  present  system  of  tort  liability  for  automobile  accidents. 

41.  Baltazar,    Jose    Q.,    "Indemnification   of   Traffic    Injuries   Through    Compulsory 

Motor   Vehicle    Liability    Insurance,"    Philippine   Law   Journal   32:    157-81, 

January,  1957 
A  general  discussion  of  problems  of  financial  relief  for  the  victim  of  the  auto- 
mobile  accident.   Favors   modification   of   the   law   regarding   fault   as   a    basis   for 
awards  for  such  victims. 

Opposition  to  Automobile  Accident  Compensation 

P.  Tecumseh  Sherman 

42.  Sherman,  P.  Tecumseh,  Compulsory  Insurance  of  Compensation  for  Injuries  hy 

AutomoUle  Accidents.  29p  [New  York?],  1926 
An  answer  by  a  leading  student  of  social  insurance  to  the  early  arguments  for 
automobile-accident  compensation  advanced  by  Marx  in  the  articles  cited  in  refer- 
ences 15-18,  above. 
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43.  Sherman,  P.  Tecumseh,  "  'Pay  First — Then  Blame,'  "  Budget,  September,  1928 
An   answer   to   the   early   arguments   for   automobile-accident   compensation,   par- 
ticularly as  advanced  by  Shepherd  in  the  article  cited  in  reference  34,  above. 

44.  Sherman,  P.  Tecumseh,  A  Criticism  of  Proposals  for  Compulsory  Motor  Vehicle 

Compensation  Insurance.  36p    [New   York?],   November,   1929 
An  answer  to  early  arguments  for  automobile-accident  compensation  advanced  in 
various   circles,   particularly    by    Marx. 

45.  Association  of  Casualty  and  Surety   Executives,   Comments  on  "Report  hy  the 

Committee  to  Study  Compensation  for  Automobile  Accidents  to  the  Columhia 
University  Council  for  Research  in   the  Social  Sciences";   by   P.   Tecumseh 
Sherman.  46p,  New  York,  May  1,  1932    ' 
An  answer  to  the  Columhia  Report,  endorsed  by   a  committee  of  the   insurance 
industry   on   "financial   responsibility   for  automobile  accidents." 

Opposition  to  Automobile  Accident  Compensation:  Miscellaneous 

46.  Barnum,  W.  P.,  and  Stephenson,  R.  R.,  "Fallacies  in  the  Theory  of  Compul- 

sory Automobile  Compensation,"  Ohio  Law  Reporter  23:  469-82,  September, 
1925 
An  answer  to  the  proposal  by  Marx  in  the  article  cited  in  reference  17,  above. 

47.  Stone,    Edward    C,    Compulsory    Autot)iol)ile    Liability    Insurance.    15    p    New 

York,  Workmen's  Compensation  Publicity  Bureau,  1926 
Devoted  partly  to  a  rejection  of  automobile-accident  compensation.  Argues   that 
some  of  the  basis  for  workmen's  compensation  is  not  available  for  automobile-acci- 
dent compensation. 

48.  Lilly,  Austin  J.,  "Where  Compulsory  Motor  Vehicle  Compensation  Fails,"  Balti- 

more L'nderwriter,  n.d.   [1930?]    [4p] 
Reprint  of  a  statement  of  the  case  against  compulsory  automobile-accident  com- 
pensation, delivered  by   the  general  counsel  for  a  leading  casualty   insurance  com- 
pany before  a  session  of  the  American  Bar  Association. 

49.  Federation   of   Bar  Associations   of  Western   New   York.   Committee   on   Auto- 

mobile Accident  Litigation  and  the  Proposed  Compulsory  Compensation  Plan 
in  Personal  Injury  Cases,  Report.  59p  Batavia,  June  24,  1933 
Rejects  the  recommendation  of  the  Columbia  Report  for  automobile-accident  com- 
pensation.   Recognizes    court    congestion    resulting    from    automobile    accidents    but 
suggests  other  approaches  to  the  problem. 

50.  "Automobile    Accident   Problems    and    Proposed    Legislation"    [A    Symposium], 

A- tic  York  State  Bar  Bulletin  25:  277,  295-345,  1953 
An  extended  discussion  of  problems  of  making  awards  to  victims  of  automobile 
accidents.  Contains  vigorous  opposition  to  automobile-accident  compensation  and  to 
making  such  awards  extrajudicially   or  irrespective  of  fault. 

51.  Caverly,  Raymond  N.,  "Difficulties  in  the  Present  Legal  Situation  in   Connec- 

tion   With    Automobile    Accidents,"    Insurance    Counsel   Journal    20:    17-20, 

January,  1953 
Recognizes  shortcomings  of  present  system  of  adjudicating  claims  arising  out  of 
automobile  accidents  but  rejects  "compensation  regardless  of  fault  in  motor  vehicle 
accidents"  as  "unthinkable  to  anyone  who  has  had  experience  with  workmen's  com- 
pensation, which  has  grown  increasingly  costly  with  the  passing  of  the  years." 

52.  McVay,   C.   D.,   "The   Case   Against   Compulsory   Automobile   Insurance,"    Ohio 

State  Late  Journal  15:  150-56,  1954 
A  brief  statement  of  the  case  against  compulsory  automobile  liability  insurance 
and  automobile-accident  compensation. 

53.  McVay,  C.  D.,  "Reply  to  'The  Case  for  Compulsory  Automobile  Compensation 

Insurance,'"  Ohio  State  Law  Journal  15:  161-71,  1954 
An  answer  to  the  article  by  Marx  cited  in  reference  21,  above. 

54.  Flynn,  W.  J.,  "Answering  Justice  Hofstadter:   Compensation  Is  No  Solution," 

New  York  Bar  Bulletin  27:  400-19.   December,  1955 
An  answer  to  one  of  the  leading  exiioncnts  of  automobile-accident  comjiensation. 
Would  deal  with  the  problem  of  crowded  dockets  by  expanding  judicial  facilities. 
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55.  Ryan,  Lewis  C,  and  Greene,  Bruce  H.,  "Pedestrianism :  A  Strange  Philosophy," 

Atnerican  Bar  Association  Journal  42:  117-21,  183-87,  February,  1956 
An   attack    on   proposals   for    automobile-accident   compensation,    particularly    by 
Hofstadter,  regarding  whose  views  see  references  27-29,  above. 

56.  Snow,    Gordon    H.,    "Compensation    and    the    Automobile,"    Insurance    Counsel 

Quarterly  23:  161-69,  April,  1956 
A   general   discussion   by   an    insurance    company's   general   counsel   of   problems 
of   awards   to    victims   of   automobile   accidents.    Rejects   proposals   for   compulsory 
automobile-accident  compensation.   Asserts  that  voluntary   "full   aid"   compensation 
may  be  the  best  solution  to  the  problems. 

Extended  Symposiums  on  Automobile  Accident  Compensation  and 
Closely  Related  Subjects 

57.  Ives,   Henry   S.,   Miller,   A.   Van   Court,    Sawyer,   E.   W.,   Magrath,   Joseph   J., 

and   Blanchard,   Ralph    H.,    Compulsory   Aiitomohile  Insurance.   44p    (Insur- 
ance Series  24)   New  York,  American  Management  Association,  1936 
Pro,  con,  and  neuti'al  discussion  of  compulsory  automobile  insurance  by  a  jour- 
nalist, a  public  official,  an   academician,   and  two  spokesmen  for   the   insurance  in- 
dustry.  Includes,  particularly  on  the  part  of  the  journalist,  some  consideration  of 
compensation  for  the  automobile-accident  victim. 

58.  "Financial  Protection  for  the  Motor  Accident  Victim,"  Law  and  Contemporary 

Prohlems  3(4)  :  465-610,  October,  1936 
An   extended   symposium   on,    among   other   subjects,   compulsory    automobile   in- 
surance and  automobile-accident  compensation.   One  of  the  articles,   on  "Changing 
Rules   of  Liability   in   Automobile  Accident   Litigation,"   by   Richard   M.   Nixon   of 
California. 

59.  Pink,  Louis  H.,  Ballantine,  Arthur  A.,  Goodale,  Allen  R.,  and  Blanchard,  Ralph 

H.,    Automobile   Accident   Indemnification.    31p    (Insurance    Series    No.    27) 

New  York,  American  Management  Association,  1937 
Pro,  con,  and  neutral  discussion  of  awards  to  victims  of  automobile  accidents,  by 
a  public  official,  an  insurance-company  executive,  an  attorney,  and  an  academician. 
Includes,  particularly  on  the  part  of  the  attorney,  Ballantine,  discussion  of  extend- 
ing principles  of  workmen's  compensation  to  victims  of  automobile  accidents. 

60.  "Motor  Vehicle  Accident  Responsibility"  [A  Symposium],  Journal  of  Bar  Asso- 

ciation of  Kansas  25 :  225-55,  February,  19.57 

Panel  discussion  of  problems  of  responsibility  for  losses  resulting  from  automo- 
bile accidents.  Reviews  various  approaches  to  the  problems,  including  voluntary 
"full  aid"  and  compulsory  automobile-accident  compensation.  Summarizes  and 
quotes  from  certain  significant  literature   dealing  with   these  problems. 

(See  also  the  symposiums  cited  in  references  10,  21,  22,  52,  and  53,  above.) 

Legislative  Reports  Dealing  With  Automobile  Accident  Compensation, 
Plus  Two  Similar  Reports  From  Nonlegislative  Agencies 

61.  California  Legislature.  Joint  Committee  .   .   .  Relating  to  Traffic  Hazards  and 

Problems  and  Motor  Vehicle  Public  Liability  Insurance,  Report.  93p  Sacra- 
mento, January,  1929 
Reviews  then-existing   approaches   to   the  problem  of  making   awards  to  victims 
of   automobile   accidents.   Pays   particular   attention   to   the   Massachusetts   plan   of 
compulsory  automobile  liability  insurance.  Rejects  it.  Analyzes  adversely  and  rejects 
the  plan  of  compensation  advocated  by  Marx. 

62.  New    York    State.    Commission    on    the    Administration    of    Justice,    Report. 

1016p   (Legi-slative  Document   (1934)   No.  50)   Albany,  1934 

"The  Automobile  Compensation  Plan — A  Summary  ;  With  a  Memorandum 
on  the  Subject  By  Victor  J.  Dowling,"  pp.  949-57 
Summarizes  material   in  French's   The  Automobile  Compensation  Plan,  cited   in 
reference  3,  above.  Urges  speedy  action  to  put  such  a  plan  into  effect,  particularly 
for  purposes  of  relieving  the  judicial  dockets  in  New  York. 

63.  Manitoba.  Committee  Appointed  by  .  .  .  Attorney  General,  Report  on  Indemnity 

for  Motor  Vehicle  Accidents  and  Hightoay  Safety.  45p  Winnipeg,  January 
21,  1944 
Presents  arguments  for  and  against  automobile-accident  compensation   and   com- 
pulsory automobile  liability  insurance. 
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G4.  North  Dakota.  Logislative  Research  Committee,  Report  on  AuiomohUe  Liability 
Insuranre.   24.Sp   Bismarck,   1950 

Chapter    I.    Compulsory    Automobile    Liability    Insuranee :    Massachusetts 
Plan,  pp.  (i-2();  Chapter  II,  State  Owuod   Insurance:   Saskatchewan  Plan, 
pp.  21-77;  Appendix  A,  The  Saskatchewan  Automobile  Accident  Insurance 
Act,  1047.  and  Amendments,  lOnO,  pp.  174-242 
Reviews   the   Massachii.setts   plan   of   compulsory    automobile    insurance    at   some 
length   and   the   Saskatchewan   plan   of  state-administered   compulsory   compensation 
at  >;reater  leujith.  Draws  analogy  between  "the  accident  feature  of  the  Saskatchewan 
Plan"   and   "the   automol)ile   medical   payment    insurance    in    this   country."   Recom- 
mends neither   the   Massachusetts   nor   the   Si,i.skatchewan   plan   for   North   Dakota. 

05.   [Wisconsin.   IjeRislative   Council].    Saskatchetcan   Insurance   Plan.   12p    (mim) 
[Madison],  November  14-15,  1951 
A  synopsis  of  the  Saskatchewan  plan  of  automobile-accident  compensation,  pref- 
aced by  an  exposition  of  the  politico-economic  philosophy  of  the  government  which 
set  up  the  plan. 

00.  Wisconsin.   Legislative   Council.   Research   Report    on    the  Ha^kaichewan    Plan. 
45p  (mim)   Madison,  September,  1952 
A  summary  of  the  Saskatchewan  plan  of  automobile-accident  compensation  and 
of  experience  with  it. 

07.  New  .Jersey.  Logi.slature.  Joint  Committee  ...  to  Study  .  .  .  the  Motor  Vehicle 
Financial   Responsiliility   Law   of   the   State,   Report   and  Recommendations, 
07p  Trenton,  January  28,  1952 
Summarizes   under  the  following  headings   existing   plans   for   compensating  vic- 
tims of  automobile  accidents  or   in   some   other   manner   making  them   awards   for 
their    losses :    "The    Automobile    Accident    Without    Fault    Plan," ;    "The    Security 
Responsibility  Plan" ;   "The   Compulsory  Insurance  Plan"  ;    "The   T'nsatisfied  Judg- 
ment Plan"  ;   "The  Minor  Driver   and   the   Car  Owner  Problem."   Pays   particular 
attention  to  the  compulsory  automobile  insurance  of  Massachusetts.  Makes  divided 
recommendation   regarding   compulsory   insurance   for   New   Jersey. 

OS.  California.  Legi.slatui'e.  Assembly.  Interim  Committee  on  Finance  and  Insur- 
ance, t<emifinal  Report  .  .  .  (Section  No.  3)  .  .  .  [on]  Automohile  Compen- 
sation Insurance.  lG4p  Sacramento,  March  3,  1958 

Appendices    Nos.    7-15.     [dealing    with    the    Massachusetts    plan    of    com- 
pulsory automobile  liability  insurance],  pp.  20-72;  Appendix  No.  10,  Sum- 
mary of  the  Report  by   the  Columbia   Committee  to   Study   Compensation 
for    Automobile    Accidents,    19.'?2,    pp.    73-78 ;    Appendix    No.    17.    Recent 
Developments  in  Automobile  Accident  Compensation,   [reprint  of  article  by 
Frank  P.  Grad.  cited  in  reference  5,  above],  pp.  79-97. 
Principally  ;i  collection  of  various  editorials,  articles,  summaries,  and  statements 
by  puldic  officials,  apparently  collected  at  least  in  part  by  Assemblyman  George  D. 
Collins  as  a   basis  for  AB2023    (1951),   "providing  for  a   type  of  automobile  com- 
pensation insurance,  modeled,  more  or  less,  on  our  Workmen's  Compensation  Insur- 
ance Act."  Deals  extensively  with  Mas.sachu.setts'  experience  with  compul.'^ory  auto- 
mobile insurance.  Contains  a  detailed  summary  of  the  Columbia  Report. 

09.  Wisconsin.   Legislative  Council.   Report  to   the  Governor  and  the  1953  Legisla- 
ture: Part  II.  177p  and  appendices  Madison.   [19.53?] 
Surveys   financial-responsibility    and    safety-responsibility   laws,    compulsory    auto- 
mobile liability   insurance   in   Massachusetts,   unsatisfied-judgment  funds,   and   auto- 
mobile accident  compensation  in  Saskatchewan. 

7(1.   Wi.'jconsin.  Legislative  Reference  Library,  The  Automohile  .\rcideni  Compensa- 
tion Plan.  Op    (mim)     (Brief  No.   10)    Madison.   January,  19,54 
A  brief  criticiuo  of  compul.sory  and  "semi-compulsory"  automoliile  liability  insur- 
ance and  a   brief  summary   of  jnoposals  for  automobile-accident   compensation   and 
of  arguments  for  and  against  it. 

71.  Illinois.  Legisl;itive  Council,  }fofor  ^'ehi(•h■  .\cridenf  Compensation.  33p  (proc- 
e.s.s)  n'nbli.ation  128)  Springfield,  November.  19.50 
A  l)rief  sununaiv  and  discussion  of  various  laws  and  i)ropo.sals  for  compensating 
the  victim  of  the  aiilomobile  iiccident.  Treats,  among  other  topics.  "Scheduled 
Compensation  Plans,"  "Modification  of  Jurv  Award  Svstem."  and  the  "'Full  Aid' 
Plan." 
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72.  Peunsylvania.  Governor's  Committee  for  the  Study  of  the  Problem  of  ruinsiired 

JMotorists,  Repori.  26p  (mim)  Harrishurg,  October  25,  1956 
Briefly  reviews  various  approaches  to  this  problem  in  other  states.  States  that 
no  witness  before  the  committee  favored  the  compensation  plan  recommended  in 
the  Columhiw  Report.  Rejected  "the  theory  of  compensation  without  fault  for  the 
reason  that  the  adoption  of  such  a  proposal  would  constitute  a  complete  reversal 
of  long  established  principles  of  law."  Rejected  the  Massachusetts  plan  of  com- 
pulsory automobile  insurance. 

73.  South   Carolina.   Legislatui*e.    Senate.   Committee   to   Investigate   the   Feasibility 

of  Amending  the  Motor-Vehicle  Safety  Responsibility  Act,  Report  and  Rec- 
ommendations. 56  p  Columbia,  January  31,  1957 
Obviously  patterned  after  the  New  Jersey  report  of  1952,  cited  in  reference  67, 
above.  Brought  up  to  date  by  discussion  of  certain  subsequent  legislation,  particu- 
larly that  of  New  York. 

74.  California.   University.   Bureau   of  Public  Administration,   Automohile  Accident 

Compensation  Commissions  and  Compulsory  Automohile  Insurance;  by  Rob- 
ert J.  McNeill,  lip    (typ)    Berkeley,  January,  1953 
Summarizes    certain    major   proposals   for   automobile-accident    compensation,    the 
principal    arguments    for    and    against    such    compensation,    and    the    Westover    Bill 
of  1939    (SB83)    and  the  Collins  Bill  of  1951    (AB2023)    introduced   in   the  Cali- 
fornia legislature. 

75.  Institute    of   Judicial    Administration,    Compulsory    Automohile   Insurance.    32p 

(mim)  (Delay  and  Congestion — Suggested  Remedies  Series  No.  10)  New 
York,  August  10,  1956 
Summarizes  principal  features  of  the  main  system  for  making  awards  to  victims 
of  automobile  accidents.  Summarizes  arguments  for  and  against  the  Saskatchewan' 
plan  and  the  compulsory-insurance  plans  of  New  York  and  Massachusetts.  Cites 
"automobile  liability  security  laws"  for  all  states  of  the  United  States  and  most 
provinces  of  Canada.  Contains  an  extensive  bibliography. 

Two  InternationgI  Surveys 

76.  Deak,    Francis,    "Liability    and    Compensation    for    Automobile    Accidents :    A 

Survey  of  Foreign  Legislation,"  Minnesota  Laic  Review  21 :  125-43,  January, 
1937 
Reviews  foreign  legislation  on  this  subject,  emphasizing   the  trend  toward   strict 
liability  and  compulsory  insurance. 

77.  Bolgar,    Vera,    "Motor    Vehicle    Accident    Compensation :    Types    and    Trends," 

American  Journal  of  Comparative  Laic  2:  515-23,  Fall,  1953 
An  international  survey  of  trends  regarding  systems  for  making  awards  to  the 
victims  of  automobile  accidents.  Drawn  against  a  background  of  "the  acute  prob- 
lems of  the  law  of  torts  caused  by  adherence  to  the  venerable  principle  of  no 
liability  without  fault."  Asserts  that  the  Massachusetts  and  Saskatchewan  plans 
seem  to  be  working  well. 

(For  further  information  on  approaches  to  the  problem  of  awards  for  victims  of 
automobile  accidents  in  other  countries  see  the  materials  cited  in  references  4,  0,  8, 
and  36,  above.) 

Workmen's  Compensation  and  Its  Administration 

78.  Yaple,  Wallace  D.,  "Administration  by  Courts  or  Commission?"  American  Labor 

Legislation  Review  5 :  117-28,  March,  1915 
A    discussion    of    courts    and    commissions    as    agencies    to    administer    workmen's 
compensation.  Favors  the  commission. 

79.  Wilson,  T.  H.,  "Commission  Administration  of  Compensation,"  American  Lahor 

Legislation  Revieic  20 :  186,  June,  1930 
States   case   for   administration   of   workmen's   compensation    by    commissions    in- 
stead of  courts.  Emphasizes  initiative  commissions  can  take  to  anticipate  problems. 

80.  Dowling,   Noel   T.,   "Compensation   Administration — By   Courts   or   by    Commis- 

sion?" American  Lahor  Legislation  Review  20:  421-26,  December,  1930 
Presents  background  of  development  of  commissions  to  handle  i)r()l)lems  of  rail- 
way rate  regulation  and  workmen's  compensation.  Asserts  commissions  superior  to 
courts  for  administering  workmen's  compensation. 
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81.  "Courts  Versus  Commission,"  Transactions  of  the  Commonwealth  Club  of  Cali- 

fornia  26(8)  :  407-67,  January  5,  1932 
Reports  results  of  survey  of  comparative  experience  of  several  hundred  persons 
injured  in  industry  and  in  automobile  accidents  in  seeking  awards  through  the  state 
industrial   accident   commission   and   the   courts   for   their   injuries.    Includes   state- 
ments for  and  against  automobile-accident  compensation. 

82.  Horovitz,    Samuel   B.,   "Workmen's   Compensation   and   the    Claimant,"   Annals 

of  the  American  Academy  287:  53-61,  May,  1953 
Criticizes  workmen's  compensation  on  the  basis  of  experience  with  it  during 
the  preceding  decade.  Reports  that  the  National  Association  of  Claimants'  Compen- 
sation Attorneys  "opposes  any  extension  of  workmen's  compensation  principles  to 
the  tort,  railroad,  or  admiralty  fields."  Written  by  the  editor  of  the  NACCA's 
journal. 

83.  Conrad,  Alfred  F.,  "The  Impact  of  Expense  on  Injury  Claims,"  Annals  of  the 

American  Academy  287:  110-19,  May,  19.53 
Discusses  expenses  of  seeking  and  resisting  claims  arising  out  of  personal  injuries. 
Challenges  idea  that  workmen's  compensation   is  substantially  less  expensive  than 
legal  actions  for  damages  in  proportion  to  awards  made.  Pleads  for  closer  attention 
to  the  problem  of  expense  and  offers  suggestions  for  alleviating  it. 

84.  Institute    of    Judicial    Administration,    Administrative    Boards    for    Automolile 

Tort  Cases — Workmen's  Compensation  Compared  37p  (min)  (Delay  and 
Congestion — Suggested  Remedies  Series  No.  8)  New  York,  May  15,  1956 
Proceeds  on  premise  that  "current  delay  and  congestion  [in  courts]  is  due  in 
large  part  to  the  volume  of  automobile  tort  litigation."  Deals  with  suggestions 
"of  creating  an  administrative  body,  akin  to  Workmen's  Compensation  Commissions, 
with  exclusive  jurisdiction  (with  or  without  court  review)  over  automobile  tort 
cases."  Concludes  that  "the  time  lapse  in  Workmen's  Compensation  proceedings 
for  contested  cases  is  less  than  for  jury  trials  in  state  courts  of  general  jurisdic- 
tion." Contains  bibliography. 

Basic  Trends  in  Tort  Law  Pertinent  to  Proposals  for  Automobile 
Accident  Compensation 

85.  James,  Fleming,  Jr.,  "Accident  Liability  Reconsidered  :  The  Impact  of  Liability 

Insurance,"  Yale  Law  Journal  57 :  549-70,  February,  1948 
Discusses  the  "great  changes  .   .   .  going  on  under   the  surface  which  have  pro- 
foundly affected  the  operation  and  incidence  of  tort  liability  and  the  assurance  of 
compensation." 

86.  Friedmann,   W.   G.,   "Social   Insurance   and   the   Principles   of   Tort   Liability," 

JIarvard  Law  Review  63  :  241-65,  December,  1949 
Discusses  "impact  of  social  insurance  upon  the  common  law  liability  in  tort,"  in- 
cluding the  role  of  fault  in  the  determination  of  where  loss  should  fall. 

87.  James,  Fleming,  Jr.,  and  Thornton,  John  V.,  "The  Impact  of  Insurance  on  the 

Law  of  Torts,"  Law  and  Contemporary  Prohlema  15(3)  :  431-44,  Summer, 

1950 
Traces  developments  in  tort  law  during  past  half  century  under  impact  of  work- 
men's compensation  and  other  forms  of  insurance.  Asserts  that  "the  automobile  acci- 
dent area  ...  is  the  principal  unsolved  problem  of  tort  liability  today."  Advocates 
"some  form  of  compensation  scheme." 

88.  Ehrenzweig,   Albert  A.,    'Negligence   Without  Fault:   Trends   Toward  an   Enter- 

prise Liahility  for  Insurable  Loss.  95p   Berkeley,   University   of   California 

Press,  1951 
One  of  the  major  studies  of  trends  in  the  law  of  negligence,  particularly  as  it 
has  been  influenced  by  insurance.  By  the  author  of  the  "full  aid,"  "voluntary  com- 
pensation" plan. 

89.  McNicce,  Harold  F.,  and  Thornton,  John  V.,  "Is  the  Law  of  Negligence  Obso- 

lete V"  -Sf.  John's  Law  Review  26:  25.5-77,  May,  1952 
Argues  that  the  law  of  negligence,  especially   as  it  operates  in  centers  of  great 
population,   is  obsolete.   Favors  reform   by  way  of  changes  in   the   present  judicial 
system  rather  than  by  way  of  a  system  of  compensation. 
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90.  Leflar,  Robert  A.,  "Negligence  in  Name  Only,"  New  York  TJniversity  Law  Re- 

vietc  27:  564-84,  October,  1952 
Reviews  trends  in  tort  law   toward  "negligence  without  fault." 

91.  Green,   Leon,   "The  Individual's  Protection   Under  Negligence :   Risk   Sharing," 

Northwestern  University  Lnto  Revieiv  47 :  751-77,  January-February,  1953 
A  discussion  by  a  leading  authority  on  tort  law — and  author  of  Traffic  Victims, 
cited  in  reference  9,  above — of  basic  trends  in  the  law  of  negligence  and  of  resultant 
problems  in  tnking  care  of  the  injured  individual.  Comments  on  a  number  of  other 
articles  on  these  trends.  Suggests  extending  the  principle  of  compensation  to  the 
victims  of  accidents  resulting  from  automotive  operations  and  other  enterprises. 
Asserts  that  "the  objectives  advocated  by  the  several  writers  [whose  articles  are 
commented  on]  can  never  ...  be  achieved  through  the  orthodox  litigation  process 
attendant  upon  negligence  or  other  liability  theory." 

92.  Marriott,  T.  W.,  "Influence  of  Insurance  Upon  the  Acceptance  of  Legal  Liabil- 

ity  in   the   Automobile  Accident   Suit,"  Juridical  Review    (n.s.)    2:   270-92, 

December,  1957 
An  analysis  based  in  part  on  the  similar  analysis  of  James,  some  of  whose  writ- 
ings are  cited  in  references  85  and  87,  above.  Discusses  trends  in  British  law  and 
insurance. 

Miscellany 

93.  Eastman,   Lucius   R.,   "Plan   to   Arbitrate   Automobile   Cases,"   Journal  of   the 

American  Judicature  Society  11(6)  :  178-80,  April,  1928 
Summarizes  and  comments  on  the  plan  of  the  "Metropolitan  Casualty  Insurance 
Company   and   American   Arbitration   Association    [to]    co-operate   for   nation-wide 
reform  of  personal  injury  litigation." 

94.  Marryott,   Franklin   J.,   "Automobile   Accidents   and   Financial   Responsibility," 

Annals  of  the  American  Academy  287 :  81-91,  May,  1953 
Summarizes  in  nontechnical  terms  prevailing  approaches  to  the  problem  of  mak- 
ing awards  to  victims  of  automobile  accidents.  Recognizes  the  "difficulties  .  .  . 
virtually  inherent  in  applying  the  common-law  rules  of  negligence  and  courtroom 
procedures  to  automobile  accident  cases."  Also  recognizes  "public  impatience  with 
the  shortcomings  of  the  negligence  system  as  applied  to  automobile  accidents."  But 
explicitly  does  not  advocate  "a  system  similar  to  a  workmen's  compensation  sys- 
tem." And  suggests  what  might  be  termed  a  "gradualist"  approach — namely,  study- 
ing the  results  of  the  better  systems  of  financial  responsibility  and  compulsory  insur- 
ance now  in  operation  and  improving  in  many  ways  judicial  administration  as  it 
pertains  to  automobile-accident  claims.  Written  by  a  prominent  attorney  for  a  lead- 
ing casualty  insurance  company. 

95.  Roeder,  Robert  E.,  "Has  Nebraska  Solved  the  Problem  Presented  by  the  Uncom- 

pensated   Victims   of   Automobile    Accidents?"    Nebraska    Law    Review    34: 

675-90,  May,  1955 
Finds   Nebraska's    "semi-compulsory"    automobile   liability   insurance   inadequate. 
Reviews  possible  improvements,  including  compulsory  automobile  liability  insurance 
and  compulsory  and  voluntary  "full  aid"  compensation  plans. 

96.  Kuvin,  Herbert  A.,  "Auto  Liability  Insurance:  What  Is  Its  Future  Course?" 

[1956]  Insurance  Law  Journal  (401)  :  407-18,  June,  19.56 
Reviews  trends  in  social  attitudes  and  social  insurance,  particularly  workmen's 
compensation,  as  they  pertain  to  insurance  against  losses  from  automobile  acci- 
dents. Emphasizes  pertinence  of  history  of  workmen's  compensation  to  contemporary 
problems  of  automobile  insurance.  Urges  insurance  companies  to  get  ready  for 
ascendancy  of  idea  of  automobile-accident  compensation.  Predicts  major  changes 
are  imminent  in  social  attitudes  toward  automobile  accidents  and  awards  for  their 
victims. 

97.  Kenney,  Roger,  "Workmen's  Compensation  Type  of  Automobile  Accident  Insur- 

ance No  Longer  an  Idle  Dream,"  Massachusetts  Law  Quarterly  41(2)  :  23-26, 

June,  1956 
Discusses  alleged  basic  social  trends  expected  to  manifest  themselves  in  part  by 
increasing  acceptance  of  automobile-accident  compensation.  Based  largely  on  vjewg 
of  Kuvin  as  set  forth  in  the  article  cited  in  reference  96,  above. 
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•IS.   IMiiimiHT,  Albert  L.,  "Tho  I'noomponsatpd  Autoniobik'  Aceident  Victim,"  [1056] 
Inxurnnre  Lav  Jounial  (402)  :  4~i*.)-G~>,  July,  1950 
A  Kt'iicral  review  f>f  systems  for  assuriii},'  the  victim  of  t!ie  automobile  accident 
an  award  for  his  loss.  Reviews,  amouf;  other  topics,   proposals  for  compulsory   lia- 
bility insurance  and  compulsory  automobile-accident  compensation. 

00.  Graubart.  Ella.  "A  Chanj^e  Is  Inevit:ible :  Problems  of  Automobile  Accident 
I-iti;;atinii,"  A  m erica n  Bar  Associafiou  Journal  42:  .S21-24,  September,  1956 
Details  problems  in  administration  of  justice  arising  out  of  present  practices  of 
maidiif:  awards  to  victims  of  automobile  accidents.  Without  su^gestin},'  specifically 
what  changes  must  be  made  to  alleviate  the  problems,  pleads  for  open-mindedness 
on  the  part  of  lawyers  toward  suggested  .solutions  and  for  thoroughgoing  studies  as 
to  what  solutions  will  be  best. 

1(H>.   Itosensweig,   Charles   S.,    7'he   Way   \ew   York   Blundered   Inio   a    Compuhory 
Auto  Insurance  Lmv.  14p  New  York,  Insurance  Advocate,  cl950 
A    vigorous   editorial   attack   on   the   New   York    compul.sory    automobile-insurance 
law.  A  sound-the-alarm  to  the  casualty  insurance  industry  throughout  the  country. 

101.   Hunt.  Morton  ^I.,  '•"Damage  Suits:  A  Primrose  Path  to  Immortality,"  Harper's 
214:  67-70,  .January,  1057 
Decries  contemporary   practices  and   trends   in   legal   actions   arising   out  of  acci- 
dents. Emphasizes  resulting  court  congestion  and  pressures  for  perjury. 
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C.     OTHER  COMMITTEES 

The  fState  Bar  and  the  Judicial  Council  also  appointed  Committees 
to  prepare  studies  in  this  field,  and  the  Judiciary  Committee  wishes  to 
express  its  deep  appreciation  for  all  of  the!*  work  which  was  done  by 
these  distinguished  judges  and  attorneys.  The  membership  of  these 
Committees  was  as  follows : 

STATE   BAR   ASSOCIATION   COMMITTEE   ON    PERSONAL    INJURY   CLAIMS 

Appointed:  March  20,  19.")!) 
{Liaison:  Gordon  L.  Files) 
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Edwin  W.  Taylor,  Chairman 
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Lester  W.  Roth,  Member 

229  City  National  Bank  Building 

404  North  Roxbury  Drive 

Beverly  Hills,  California 

Northern  Section 

Ingemar  E.  Hoberg,  Vice  Chairman 

Room  702 

703  Market  Street 

San  Francisco  3,  California 

Gerald  H.  Hagar,  Member 
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58  Sutter  Street 
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JUDICIAL   COUNCIL   COMMITTEE   ON    PERSONAL   INJURY   LITIGATION 

Hon.  Roger  J.  Traynok,  Chairman 

Northern  Subcommiftee 

Council  Members  Non-Council  Members 

Hon.  Murray  Draper,  Vice-Chairman     Hon.  Thomas  W.  Caldecott 
Hon.  Thomas  Coakley  Hon.  Frederick  E.  Stone 

Hon.  Preston  Devine  Hon.  Wakefield  Taylor 

Hon.  Joseph  G.  Babich 

Southern  Svbcommiffee 

Council  Members  Non-Council  Members 

Hon.  Roy  L.  Herndon,  Vice-Chairman     Hon.  Louis  H.  Burke 
Hon.  John  Shea  Hon.  Emil  Gumport 

Hon.  Clarke  E.  Stephens  Hon.  Martin  Katz 

Hon.  Ben  Koenig 
Hon.  Reginald  I.  Bauder 

D.     PRELIMINARY  HEARING 

On  March  23  and  24,  1960,  the  Committee  held  a  preliminary  hear- 
ing for  the  purpose  of  obtaining  testimony  on  the  basic  issues  involved 
in  the  study  of  Automobile  Accident  Litigation  in  order  to,  if  possible, 
narrow  the  points  of  disagreement  and  provide  concrete  direction  for 
further  statistical  analysis.  Prior  to  this  hearing,  a  letter  was  sent  to 
every  local  Bar  Association  in  the  State  of  California  inviting  it  to 
send  a  representative  to  the  meeting.  At  the  same  time,  letters  were 
directed  to  other  interested  groups  such  as  the  insurance  industry 
inviting  their  comments,  suggestions  and  testimony.  The  letter  to  the 
local  Bar  Associations  read  in  full  as  follows : 

(1)  Committee's  Request  for  Testimony 

February  18,  1960 
To  All  Local  Bar  Associations 

Dear  Sir:  This  committee  has  been  assigned  the  responsibility  of 
studying  and  reporting  upon  all  aspects  of  the  desirability  of  a  so-called 
automobile  accident  commission. 

The  text  of  the  resolution  referring  the  matter  for  study  reads  as 
follows : 

"Senate  Concurrent  Resolution  No.  32 — Relative  to  a  study  to 
be  made  of  problems  arising  from  automobile  accident  litigation. 
Whereas,  In  many  of  our  metropolitan  trial  courts  the  number 
of  civil  cases  has  increased  beyond  the  present  capacity  of  the 
courts  to  dispose  of  them  and  the  backlog  of  cases  has  grown  to  the 
point  that  many  litigants  are  compelled  to  wait  their  turn  for  as 
long  as  16  or  18  months  after  their  case  is  ready  to  be  tried  before 
it  can  be  heard ;  and 

Whereas,  The  great  majority  of  cases  comprising  this  logjam 
in  the  courts  arose  from  motor  vehicle  accidents,  the  number  of 
automobiles  in  use  on  tlie  highways  of  this  State  is  rapidly  increas- 
ing year  by  year,  and  the  social  and  economic  loss  to  the  people  of 
the  State  resulting  from  personal  injuries,  loss  of  life,  and  property 
damage  occasioned  by  such  accidents  is  very  severe ;  and 

Whereas,  The  long  delays  in  the  courts  are  causing  financial 
distress  to  needy  litigants  and  are   making  it  more   difficult   to 
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establish  the  true  cause  of  accidents,  and  there  has  been  much 
public  criticism  of  the  cost,  delay,  inadequacy  and  often  inequita- 
ble results  of  the  present  system ;  and 

Whereas,  The  Governor  of  this  State,  in  his  message  to  the 
1959  Legislature,  suggested  that  the  time  has  come  to  weigh  the 
wisdom  of  establishing  an  automobile  accident  commission,  modeled 
after  the  Industrial  Accident  Commission,  to  hear  and  determine 
cases  arising  from  automobile  accidents,  and  other  solutions  have 
been  suggested  for  the  purpose  of  alleviating  some  of  the  harsh 
results  of  the  existing  system  and  reducing  the  costs  of  automobile 
accident  litigation,  such  as  substituting  the  doctrine  of  compara- 
tive negligence  for  that  of  contributory  negligence,  establishing 
liability  without  fault,  and  restricting  contingent  fees  of  attor- 
neys ;  and 

Whereas,  The  nature  and  complexity  of  these  problems  and 
their  proposed  solutions  require  a  comprehensive  and  thorough 
study  of  these  matters,  and  of  other  similar  proposals,  to  determine 
their  respective  values  and  to  prepare  adequate  legislation;  now, 
therefore,  be  it 

Resolved  hy  the  Senate  of  the  State  of  California,  the  Assembly 
thereof  concurring,  That  the  subject  matter  of  this  resolution  is 
assigned  to  the  Joint  Committee  on  Legislative  Organization  for 
further  assignment  by  it  to  an  appropriate  single  house  or  joint 
interim  committee,  which  committee  is  directed  to  report  on  such 
subject  matter  not  later  than  the  fifth -calendar  day  of  the  1961 
Regular  Session  of  the  Legislature." 

We  understand  that  the  State  Bar  has  appointed  committees  to  study 
this  proposal  and  also  that  the  Judicial  Council  has  done  likewise,  and 
we  are  looking  forward  to  hearing  reports  from  these  agencies  as  soon 
as  they  may  be  available.  However,  in  addition,  the  committee  is  under- 
taking its  own  independent  investigation  of  the  subject  and  is  seeking 
the  cooperation  of  members  of  the  bar  in  the  course  of  its  studies. 
Accordingly,  a  meeting  has  been  scheduled  in  Sacramento  for  March 
23rd  and  March  24th,  1960  in  Room  4203  at  10 :  00  a.m.  for  the  pur- 
pose of  discussing  some  of  the  issues  and  problems  involved. 

It  would  be  very  much  appreciated  if  your  county  bar  association 
could  appoint  one  (for  Los  Angeles,  this  should  be  3;  for  San  Diego, 
it  should  be  2;  for  San  Francisco,  it  should  be  2  and  for  Alameda 
County,  it  should  be  2)  of  its  members  to  attend  this  meeting  and  par- 
ticipate in  the  discussion.  The  committee  budget  does  not  permit  the 
payment  of  expenses  but  it  is  hoped  that  there  will  be  a  sufficient  num- 
ber of  lawyers  interested  in  the  subject  matter  who  will  find  it  possible 
to  attend  at  their  oviTti  expense. 

It  is  expected  that  there  will  be  a  very  large  attendance  at  this 
meeting,  and  therefore  it  would  be  extremely  helpful  to  the  committee 
if  the  attorneys  involved  could  crystallize  some  of  their  thoughts  on 
the  subject  in  writing  prior  to  the  meeting  so  that  the  committee  staff 
will  be  able  to  segregate  the  suggestions  offered  and  thereby  avoid 
cumulative  or  repetitious  detailed  presentations. 
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Among:  other  thiiifrs  the  committee  is  interested  in  the  following 
items : 

1.  Are  substantial  numbers  of  i^ersons  being  deprived  of  a  speedy 
trial  in  automobile  cases? 

2.  If  the  ans-\ver  to  the  above  question  is  'yes'  wherein  does  the 
fault  lie  for  the  unreasonable  delay,  i.e.,  congestion  in  the  courts,  dila- 
tory tactics  of  attorneys,  etc.  ? 

8.  Are  the  trials  of  personal  injury  actions  too  costly  to  the  parties 
involved,  and  a  delay  in  reaching  trial  causing  undue  financial  hard- 
ship upon  the  litigants? 

4.  Would  increasing  the  jurisdictional  amount  in  Municipal  Courts 
help  toward  more  speedy  trials  of  these  actions? 

5.  Could  equal  justice  to  the  parties  be  obtained  through  a  more 
extensive  use  of  court  as  distinguished  from  jury  trials? 

6.  Would  the  administration  of  justice  in  this  field  be  substantially 
expedited  by  the  use  of  smaller  juries,  either  six  or  eight? 

7.  What  lias  been  the  experience  of  litigants  before  the  Workmens 
Compensation  Commission  as  to  delays  between  the  occurrence  of  the 
injury  and  the  final  decision,  and  are  the  awards  in  this  field  generallj' 
considered  adequate  ? 

8.  Is  an  unreasonable  amount  of  time  consumed  in  the  appeal  of 
judgments  in  damage  cases? 

9.  What  proportion  of  damage  eases  are  settled  prior  to  the  filing 
of  a  complaint  and  what  proportion  settled  thereafter  prior  to  the 
trial  ?  Further  what  proportion  are  settled  after  the  commencement 
of  the  trial,  and  Avhat  proportion  are  settled  after  an  appeal  has  been 
taken  and  prior  to  final  determination? 

10.  Has  the  ])re-trial  conference  procedure  aided  in  the  disposition 
of  damage  cases  before  trial,  and  is  there  any  manner  in  which  more 
effective  use  might  be  made  of  the  pre-trial  procedure? 

11.  Are  the  pleadings  in  personal  injury  cases  unnecessarily  com- 
plex and  are  too  many  stipulations  and  orders  extending  time  being 
obtained  ? 

12.  Which  is  taking  the  most  trial  time,  the  issue  of  fault  or  the 
issue  as  to  the  amount  of  damages .' 

The  foregoing  is  by  no  means  a  couiplete  list  of  the  items  being 
studied,  by  the  committee,  but  it  will  give  some  indication  of  the  com- 
plexities of  the  problem  and  perhaps  suggest  to  members  of  the  bar 
other  issues  of  equal  or  greater  importance.  We  would,  therefore,  ap- 
preciate any  information  that  your  representative  could  furnish  as 
to  any  of  the  issues  above  or  as  to  any  other  issues  he  deems  pertinent. 
An  early  response  furnishing  the  name  and  address  of  the  person  ap- 
pointed from  your  bar  association  to  attend  this  meeting  will  be 
appreciated. 

Yours  very  1i-ul\". 

Senator  Einvix  J.  Reoax,  Chairman 
Senate  Committee  on  Judiciary 

As  a  result  of  the  foregoing  communication,  large  numbers  of  attor- 
neys from  lliroughoul  the  State  attended  the  hearing  to  express  their 
views  and  the  views  of  tlieii'  local  I'.ar  Association.  Generally  speaking, 
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all  witnesses  were  in  opposition  to  the  idea  of  an  Automobile  Accident 
Commission,  although  many  suggestions  were  made  for  improvement  of 
present  court  procedures.  No  witness  appeared  in  favor  of  an  Automo- 
bile Accident  Commission. 

Because  of  the  A^oluminous  testimony  given,  no  attempt  will  be  made 
herein  to  repeat  verbatim  all  of  the  comments  made.  However,  to  indi- 
cate the  trend  of  the  comments,  there  will  be  reprinted  several  state- 
ments and  articles  presented  to  the  Committee. 

(2)  Article  by  Richard  L.  Oliver 

AUTOMOBILE   COMMISSION    PROPOSAL    IS    NOT   SOUND 

By  Richard  L.  Oliver 

When  faced  with  a  problem,  there  is  always  danger  that  one  may 
adopt  a  plausible  solution  which  will  make  the  problem  worse  instead 
of  better,  and  which  will  create  new  problems  where  none  existed 
before. 

This  danger  is  well  illustrated  by  the  recent  proposal  that  we  scrap 
our  present  court  and  jury  system  of  deciding  automobile  accident 
cases  and  create,  instead,  an  automobile  accident  commission. 

After  stripping  the  problem  of  non-essentials  and  emotional  verbiage, " 
we  arrive  at  simple  truth :  If  we  want  a  commission,  we  can  have  it 
tomorrow.  All  we  need  to  do  is  abolish  trial  by  jury. 

This  is  true  because  a  judge,  sitting  without  a  jury,  could  apply  the 
same  law  of  fault  or  damages  as  a  commissioner.  He  could  follow  the 
same  procedures  and  make  the  same  award  as  a  commissioner.  Judges 
sitting  nonjury  could  handle  accident  eases  in  a  separate  court  depart- 
ment similar  to  the  present  handling  of  probate  and  domestic  relations 
cases. 

It  is  essential  that  the  commission  proposal  be  recognized  for  what  it 
truly  is — an  attempt  to  destroy  trial  by  jury.  All  else  is  a  smoke  screen 
which  conceals  this  assault  upon  our  jury  system.  Therefore,  to  act 
intelligently  on  the  commission  proposal,  we  must  first  ask  and  answer 
the  basic  question:  Should  we  retain  trial  ty  jury? 

Widespread  Use  of  the  Jury  Principle 

Many  who  seek  to  abolish  jury  trials  fail  to  realize  how  much  they 
actually  believe  in  and  use  the  jury  principle,  which  means  the  com- 
posite decision  of  a  selected  group  instead  of  the  decision  of  one  person. 
We  have  nine  justices  of  the  United  States  Supreme  Court  and  seven 
justices  of  the  California  Supreme  Court.  Thus,  in  our  highest  courts 
we  have  composite  group  decisions  known  as  "majority  opinions." 
These  opinions  are,  in  effect,  jury  verdicts  rendered  by  our  Supreme 
Courts.  Does  anyone  favor  abolishing  the  jury  principle  and  having 
only  one  Supreme  Court  judge? 

Every  corporation  has  a  board  of  directors  which,  by  majority  vote, 
makes  all  important  decisions  and  can  hire  or  fire  the  corporation's 
president.  This  majority  composite  decision — or,  in  other  words,  the 
jury  principle — is  used  by  every  corporation  in  America  to  control  the 
corporation 's  x^olicy  and  business. 

A  church  has  its  board  of  trustees;  a  college,  its  board  of  regents; 
a  fraternity  or  club,  its  board  of  directors  or  trustees.   In  all  such 
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organizations  the  jury  principle  is  used,  whereby  the  majority  vote 
and  composite  decision  of  the  governino-  board  controls  the  destiny  of 
the  organization.  Are  we  willing  to  abandon  the  jury  principle  and 
abolish  all  corporation  boards  of  directors,  all  boards  of  trustees,  all 
boards  of  regents,  and  substitute  one-man  control  in  each  instance  ? 

City  Council 

In  the  City  of  Los  Angeles  we  have  a  fifteen-man  City  Council.  Thus 
we  use  the  jury  principle  of  majority  composite  decisions  in  governing 
our  city.  Should  we  scrap  the  jury  principle,  abolish  fourteen  City 
Council  offices,  and  have  a  one-man  City  Council  ? 

In  Los  Angeles  County  Ave  have  a  five-man  Board  of  Supervisors. 
Thus,  we  have  the  jury  principle  used  in  our  county  government,  where 
a  3  to  2  decision  or  a  4  to  1  decision  is  not  uncommon.  Should  we 
abolish  tlie  jury  principle  in  county  government  and  have  a  one-man 
Board  of  Supervisors? 

Our  State  Legislature  in  Sacramento  constantly  uses  the  jury  prin- 
ciple. All  senators  and  assemblymen  belong  to  one  or  more  standing 
committees  to  study  proposed  legislation.  Before  any  bill  can  reach 
the  Senate  or  House  floor,  it  must  first  receive  a  majority  vote  of  the 
committee  to  which  it  was  referred.  In  other  words,  the  committee  acts 
as  a  jury,  and  ever}'-  bill  must  win  a  favorable  committee  verdict  before 
reaching  the  floor. 

In  any  meeting  of  any  organization,  when  a  question  arises  which 
requires  study,  we  ordinarily  use  the  jury  principle  and  refer  the 
question  to  a  committee  for  study  and  report.  This  was  recently  illus- 
trated when  our  State  Bar  president  appointed  a  committee  of  twelve 
outstanding  laAvj-ers  to  study  the  problem  of  expediting  the  handling 
of  personal  injury  cases,  including  tlie  Connnission  proposal. 
State  Bar 

Tluis,  our  State  Bar,  using  and  relying  upon  the  jury  principle,  has 
in  effect  appointed  a  twelve-man  jury,  including  a  jury  foreman  (the 
Committee  chairman)  to  study,  among  other  tilings,  whether  juries 
should  be  abolished ! 

This  action  of  the  Bar  is  to  be  commended.  It  also  highlights  how 
much  the  jury  principle  is  taken  for  granted,  and  how  often  we  use  it 
in  our  daily  aflFairs  to  settle  problems  and  controversies  as  they  arise. 

An  examination  of  our  present-da}'  culture  reveals  that  the  jury 
principle  is  not  out  of  date,  outmoded,  or  old  fashioned.  "We  use  and 
rely  on  the  jury  principle  daily  in  all  aspects  of  our  society.  It  is  as 
modern  as  the  last  meeting  of  any  conmiittee,  board  of  directors,  or 
trustees.  The  same  jury  principle  is  likewise  serving  us  well  every  day 
in  our  courts  of  law.  To  deny  the  right  of  trial  by  jurj-  is  to  deny  a 
basic  principle  by  which  we  live  constantly  in  all  other  walks  of  our 
daily  life. 

In  this  day,  when  so  much  em]ihasis  is  placed  upon  the  need  for  pre- 
serving civil  rights,  shoidd  not  cvei-yone  join  hands  in  preserving  one 
of  the  most  important  of  all  civil  rights — the  right  of  a  civil  trial  by 
jury? 

Let  us  consider  some  of  the  arguments  advanced  by  the  Commission 
proponents  who  seek  to  destroy  our  right  of  trial  by  jury. 


AUTOMOBILE  ACCIDEl(rT  LITIGATION  51 

Inivred  People  Receive  Uneven  Verdicts 

Commission  proponents  argue  that  jury  verdicts  are  not  uniform ; 
that  some  plaintiffs  receive  large  verdicts,  while  others  get  nothing ;  that 
we  should  have  a  Commission  similar  to  the  Industrial  Accident  Com- 
mission where  a  uniform  scale  of  benefits  would  be  paid  to  all  injured 
people,  regardless  of  fault. 

This  argument  assumes  that  the  scale  of  benefits  now  paid  in  work- 
men's compensation  cases  would  be  adequate  for  automobile  accident 
victims.  Most  people  would  be  startled  to  know  how  grossly  inadequate 
the  benefits  are  which  an  injured  employee  receives  through  the  In- 
dustrial Accident  Commission.  Anyone  who  has  ever  had  an  industrial 
injury  knows  that  the  benefits  are  never  enough  to  cover  the  actual 
expenses  for  hospital,  medical  and  loss  of  wages.  Also,  nothing  is  ever 
allowed  for  pain  and  suffering. 

If  no  permanent  disability  is  involved,  the  most  an  injured  employee 
receives  is  payment  of  hospital  and  medical  bills  and  a  fraction  of  the 
wages  lost.  He  receives  no  part  of  his  first  week's  loss  of  wages.  After 
the  first  week  he  always  loses  one-third  of  his  wages,  and  ofttimes  con- 
siderably more.  He  never  recovers  all  of  his  actual  out-of-pocket  loss. 

Industrial  Injury 

If  an  industrial  injury  results  in  a  permanent  disability,  the  em- 
ployee receives  an  additional  small  permanent  disability  benefit  which 
usually  is  much  less  than  the  actual  wage  loss  caused  by  the  permanent 
disability.  For  example,  a  young  man  eighteen  years  of  age  who  loses 
the  sight  of  one  eye  receives  approximately  $3,000  for  the  permanent 
disability  to  compensate  him  for  going  through  life  with  one  eye  for  the 
next  fifty  years.  Before  an  average  jury,  he  would  receive  at  least  ten 
times  this  amount,  or  $30,000.  For  the  loss  of  a  leg,  to  the  same  young 
man  present-day  Commission  award  for  the  permanent  disabilit}^  would 
be  about  $5,000.  Before  an  average  jury,  he  would  receive  at  least  ten 
times  this  amount,  or  $50,000. 

Such  are  the  ' '  benefits ' '  now  being  paid  to  injured  workmen  through 
the  Industrial  Accident  Commission,  where  every  injured  person  re- 
ceives similar  benefits  regardless  of  blame.  And  even  these  meager  bene- 
fits, when  paid  to  everyone  regardless  of  fault,  result  in  the  paying  out 
of  such  tremendous  sums  in  the  aggregate  that  premiums  charged  to 
employers  for  workmen's  compensation  insurance  to  finance  such  bene- 
fits are  very  high. 

This  brings  up  the  next  question,  namely,  could  individual  motorists 
possibly  afford  to  pay  automobile  insurance  premiums  as  high  as  work- 
men's compensation  premiums  paid  by  industry  in  order  to  finance  the 
present  scale  of  benefits  of  the  Industrial  Accident  Commission,  in- 
adequate though  these  benefits  may  be  ? 

Workmen's  Compensation 

There  is  a  vital  difference  between  the  two.  Workmen's  Compensation 
premiums  paid  by  employers  are  included  as  an  expense,  similar  to 
taxes,  in  the  cost  of  doing  business,  and  are  passed  on  to-  the  public  in 
the  form  of  higher  prices  for  the  article  manufactured.  However,  an 
automobile  owner  cannot  pass  the  cost  of  his  automobile  insurance  on 
to  anyone  else.  Instead,  he  must  pay  the  premium  personally  out  of  his 
own  pocket. 
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It  follows  that  automobile  accident  benefits,  if  paid  to  everyone  re- 
gardless of  fault,  could  not  possibly  be  as  much  as  workmen's  com- 
pensation benefits  for  similar  injuries.  To  do  so  would  raise  automobile 
insurance  rates  to  i)roliibitive  levels.  The  private  car  owner  could  not 
possibly  stand  the  financial  drain  now  placed  upon  industry  to  pay  the 
present  scale  of  Avorkmen  's  compensation  benefits. 

Therefore,  anyone  who  thinks  that  the  establishment  of  an  automobile 
accident  commission  would  allow  all  people  injured  in  automobile  acci- 
dents to  receive  benefits  comparable  to  present-day  court  verdicts,  or 
even  the  meager  awards  of  the  Industi-ial  Accident  Commission,  is  in 
for  a  rude  awakeninj>'.  The  most  anyone  could  hope  to  receive  is  pay- 
ment of  part,  but  not  all  of  his  actual  out-of-pocket  expense  for  hospital, 
medical  care  and  wage  loss. 
Nothing  for  Pain 

If  we  Avish  to  adopt  an  antoniobile  accident  commission  we  must  be 
prepared  to  accept  a  system  whereby  no  one  would  receive  a  penny  for 
pain  and  suffering  (such  is  not  presently  allowed  by  the  Industrial 
Accident  Commission).  No  one  would  be  paid  in  full  for  wages  lost  by 
reason  of  an  accident  (an  industrial  worker  now  loses  over  one-third  of 
his  wages,  and  an  automobile  victim  would  receive  even  less).  One 
receiving  a  permanent  injury  would  receive  a  small  permanent  dis- 
ability aAvard,  smaller  than  the  present  workmen's  compensation  sched- 
ule, which  is  so  low  it  seldom  covers  the  actual  wage  loss  resulting  from 
injury.  There  just  would  not  be  enough  automobile  insurance  premium 
money  to  go  around  on  any  other  basis. 

The  awards  pre-sentlj^  made  in  our  courts  to  blame-free  accident  vic- 
tims injured  by  the  negligence  of  another  would  all  have  to  be  abolished 
and  sacrificed  in  order  to  provide  sufficient  money  to  make  a  small 
allowance  to  everybody,  regardless  of  fault,  and  still  hold  automobile 
insurance  premiums  at  a  level  people  could  afford  to  pay. 

It  is  submitted  that  such  a  connnission  system,  where  such  a  small 
scale  of  benefits  would  be  paid  to  everyone  regardless  of  fault,  is  neither 
socially  nor  morally  desirable.  Most  people  now  carry  medical  and 
hospital  insurance,  and  also  carry  medical  reimbursement  insui'ance 
on  their  own  automobile  policy.  Hence,  the  commission  requiring  pay- 
ment of  hospital  and  medical  benefits  to  all  peo])le  regardless  of  fault 
is  not  necessary  and  would  accomjilish  no  worthwhile  ])urpose. 

With  respect  to  wages  lost  by  i-eason  of  accident,  practically  all  wage 
earners  are  entitled  to  workmen's  compensation  benefits  if  injured  on 
the  job,  and  to  State  disability  benefits  if  injured  off  the  job.  Thus,  we 
have  partial  reimbursement  of  wage  loss  now  without  an  automobile 
commission,  and  there  is  no  social  need  to  establish  a  new  connnission 
to  furnish  additional  partial  wage  loss  benefits. 

Private   Insurance 

111  other  words,  through  tiieir  own  private  insurance  and  through 
existing  State  insurance  most  injured  people  now  receive  hospital,  med- 
ical and  wage  loss  benefits  comparable  to  the  scale  of  benefits  which 
would  necessarily  exist  witli  an  automobile  connnission.  Tlius,  when 
analyzed  realistically,  it  is  api)arent  that  the  creation  of  an  automobile 
connnission  is  entireiv  unnec(\s.sar\'.  iVll  of  us  would  be  sacrificing  our 
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civil  rights  to  be  justly  conipensated  in  damages  through  a  jury  trial 
if  injured  through  no  fault  of  our  own,  in  order  to  set  up  another 
bureaucracy  where  the  awards  would  necessarily  be  so  small  that  no  one 
would  be  greatly  benefited  and  most  people  would  be  disillusioned  and 
dissatisfied. 

A  major  cause  of  verdict  inequalities  is  our  present  barbarous  law 
of  contributory  negligence.  For  many  years  our  State  Bar  has  urged 
adoption  of  the  enlightened  law  of  comparative  negligence.  This  would 
provide  a  just  and  practical  solution  to  the  problem  by  awarding  dam- 
ages in  proportion  to  blame. 

Comparative  negligence  could  be  administered  within  the  framework 
of  our  existing  court  and  jury  system.  In  other  jurisdictions  where 
adopted  it  has  worked  very  satisfactorily  without  causing  any  sub- 
stantial increase  in  automobile  insurance  rates. 

Costs  of  Trials 

Commission  enthusiasts  argue  that  jury  trials  are  expensive  to  the 
taxpayer.  They  gloss  over  the  fact  that  in  civil  cases,  the  person  who 
requests  a  jury  pays  a  substantial  part  of  the  jury's  cost.  If  an  acci- 
dent victim  considers  his  right  to  a  trial  by  jury  so  important  that  he 
will  personally  pay  $80  a  day  to  have  his  case  decided  by  twelve  fair- 
minded  citizens,  is  it  fair  to  deny  him  his  valuable  civil  right  to  trial 
by  jury?  After  all,  he  pays  a  large  share  of  the  cost. 

By  contrast,  a  hardened  criminal  pays  no  part  of  the  jury's  cost 
and  is  guaranteed  a  free  jury  trial  entirely  ^t  the  taxpayer 's  expense. 
Should  we  also  abolish  jury  trials  in  criminal  cases? 

Automobile  accident  cases  make  up  approximately  two-thirds  of  the 
case  load  in  our  Superior  Courts.  If  a  commission  should  be  created, 
what  would  the  judges  do  after  two-thirds  of  their  present  work  was 
taken  away?  Would  we  pay  them  full  salaries  for  doing  their  present 
work,  while  we  also  pay  salaries  to  commissioners  and  referees,  and 
related  employees,  for  doing  the  same  work?  Would  not  this  make 
duplicate  expense  and  increase,  rather  than  decrease,  the  burden  of 
the  taxpayers? 

In  many  less  populated  counties  of  our  state  there  is  not  enough 
Court  business  now,  even  including  automobile  accident  cases,  to  keep 
one  judge  busy  full-time.  An  automobile  accident  commission  would 
take  Court  business  away  from  judges  who,  even  now,  work  only  part 
time.  Thus,  in  some  of  the  less  populated  counties  the  taxpayers  would 
be  supporting  two  systems  to  handle  Court  business  that  isn't  a  full- 
time  job  for  one.  If  a  commission  is  created,  then  additional  buildings 
would  need  to  be  created  or  rented  at  the  taxpayer's  expense  to  house 
such  a  commission,  and  also  to  provide  quarters  for  the  parties  and 
witnesses  appearing  before  the  commission. 
Expense  Factors 

When  all  expense  factors  are  considered,  it  appears  that  the  proposed 
commission  might  ultimately  cost  the  taxpayer  more,  not  less,  than 
present-day  Court  and  jury  trials. 

If  expense,  rather  than  quality  of  the  decision,  is  to  be  our  only  yard- 
stick, then  we  should  be  ready  to  adopt  a  number  of  other  changes 
in  our  Courts  and  also  in  our  .society.  In  order  to  save  expense  and 
time,  our  Supreme   Court,   our   City  Council,  our   County  Board  of 
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Supervisors  should  all  be  reduced  to  one  member  each.  Every  corpora- 
tion 's  board  of  directors  should  be  reduced  to  one  member.  Every  board 
of  trustees  should  be  reduced  to  one  member,  and  so  on  throuprhout 
our  entire  society.  For  example,  "we  should  reduce  our  present  State 
Board  of  Bar  Governors  from  15  members  to  one  man,  and  save  the 
expense  and  time  of  14  busy  la^\yers. 

If  we  don't  believe  in  the  jury  principle,  then  all  committees  of  all 
types  now  existing  everywhere  in  California  should  be  abolished,  and 
we  should  never  again  appoint  any  committee  to  study  any  question. 

However,  if  we  believe  in  the  .jury  principle,  then  we  should  hold  it 
in  esteem  and  retain  it  for  deciding  personal  injury  cases  the  same  as 
we  use  the  principle  in  all  other  parts  of  our  society. 

Jury  System 

Our  jury  trial  system  is  society's  best  way  to  justly  handle  automo- 
bile accident  cases.  The  average  juror  is  familiar  with  driving  auto- 
mobiles. He  is  also  familiar  with  pain  and  suffering.  A  composite 
opinion  of  twelve  jurors  on  a  question  of  automobile  liability  or  of 
damages  usually  will  be  just  and  reasonable,  and  in  keeping  with  our 
prevailing  standards  of  ju.stice.  Any  unjust  verdict  can  be  set  aside 
or  modified  by  the  trial  judge  in  the  wise  exercise  of  judicial  discretion. 

Court  Congestion 

Advocates  of  an  automobile  accident  commission  usually  play  up  the 
matter  of  court  congestioii.  The  truth  is  that  in  many  counties  of  our 
State  there  is  no  congestion  whatsoever.  Even  where  some  congestion 
is  present,  its  magnitude  is  greatly  exaggerated.  In  personal  injury 
cases,  a  dela.y  of  six  months  or  more  is  often  necessary  to  permit  the 
injuries  to  stabilize  and  for  discovery  depositions,  interrogatories,  ex- 
aminations and  pretrial  to  take  place  so  that  the  case  is  ready  for  trial. 
Thus,  a  calendar  delay  of  15  months  may  actually  involve  as  a  practical 
matter  a  delay  of  approximately  6  to  9  months  in  a  personal  injury  case. 
The  matter  of  court  congestion  is  not  nearly  as  serious  as  commission 
advocates  would  have  us  believe. 

Commission  proponents  usually  ignore,  and  sometimes  even  deny,  the 
simple  truth  that  our  present  court  congestion  could  be  ended  promptly 
if  enough  judges  were  appointed  to  take  care  of  the  present  load,  and 
if  measures  were  taken  to  appoint  new  judges  promptly  in  proportion 
to  our  further  population  increase. 

The  key  to  the  whole  problem  is  to  recognize  that  a  definite  popula- 
tion-judge ratio  of  one  judge  per  fifty  thousand  population  must  be 
maintained  at  all  times  if  we  are  to  avoid  court  congestion.  This  ele- 
mentary fact  can  be  verified  quickly  and  easily  by  anj'one  with  eyes, 
ears,  and  an  open  mind.  All  one  needs  to  do  is  to  go  to  a  county  where 
there  is  no  congestion  and  get  the  population-judge  ratio,  and  then  go 
to  a  county  where  there  is  congestion  and  again  take  the  population- 
judge  ratio.  He  will  find  court  congestion  where  the  population-judge 
ratio  is  higher  than  fifty  thousand,  and  he  will  find  no  court  congestion 
where  the  population-judge  ratio  is  below  fifty  thousand  to  one. 

In  New  York 

In  New  York  today  there  is  a  ratio  of  250,000  population  per  judge. 
As  might  be  expected,  the  calendar  is  five  years  behind.  In  Miami, 
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Florida,  where  a  50,000  population- judge  ratio  is  steadily  maintained, 
there  is  no  court  congestion. 

Throughout  the  United  States,  whenever  the  population-judge  ratio 
is  held  under  50,000,  there  is  no  court  congestion.  When  this  ratio  is 
exceeded,  court  congestion  occurs  and  grows  worse  as  the  ratio  grows 
higher.  The  matter  of  court  congestion  is  just  as  simple  as  that. 

To  illustrate  further,  in  1930  Los  Angeles  County  had  no  court  con- 
gestion. As  might  be  expected,  the  population- judge  ratio  at  that  time 
was  below  50,000.  In  fact,  at  that  time  there  was  one  judge  for  each 
40,000  population.  In  those  days,  one  could  get  to  trial  within  60  days 
from  the  date  suit  was  filed,  thanks  to  the  wisdom  of  those  then  charged 
with  the  responsibility  of  appointing  enough  judges  to  keep  pace  with 
the  population  on  a  reasonable  population-judge  ratio. 

Now,  in  Los  Angeles,  we  have  60,000  population  per  judge,  or  a  50 
per  cent  increase  in  population  per  judge  over  the  1930  ratio.  When 
population  increases  50  per  cent,  it  means  50  per  cent  more  automobile 
accidents,  50  per  cent  more  divorces,  50  per  cent  more  estates,  50  per 
cent  more  crime,  and  therefore  50  per  cent  more  litigation  of  various 
kinds  to  come  before  a  court. 

If  a  judge  is  working  full-time  to  take  care  of  cases  produced  by 
40,000  citizens,  then  of  course  it  is  impossible  for  him  to  handle  at  the. 
same  time  the  50  per  cent  additional  litigation  created  by  60,000  citi- 
zens. This  means  part  of  the  cases  must  wait  until  the  overworked  judge 
can  get  to  them,  since  there  are  only  so  many  hours  in  a  day,  and  only 
so  much  work  that  one  judge  can  do.  Court  congestion  and  a  backlog 
of  waiting  cases  is  the  inevitable  result. 

Municipal  Court 

Our  Los  Angeles  Municipal  Court  proves  right  before  our  eyes  that 
when  an  adequate  number  of  judges  is  provided  to  do  the  job,  no  con- 
gestion occurs.  Most  Los  Angeles  cases  are  filed  in  the  Superior  Court. 
This  results  in  a  sufficient  number  of  Municipal  Court  judges  to  handle 
the  flow  of  Municipal  Court  business.  As  a  result,  there  is  no  congestion 
and  the  Municipal  Court  calendar  is  up  to  date.  The  same  could  be 
true  of  our  Superior  Court  if  enough  judges  were  appointed  to  handle 
the  present  load,  with  provision  for  prompt  increases  as  our  population 
increases. 

If  we  are  ever  going  to  solve  court  congestion  in  our  metropolitan 
areas  where  the  population  is  skyrocketing,  we  must  face  these  simple 
facts  of  life.  Unfortunately,  some  of  our  leaders  refuse  to  face  reality. 
They  favor  millions  for  freeways  to  handle  increased  automobile  traffic 
due  to  population  increase,  but  refuse  to  show  similar  foresight  in 
providing  enough  judges  to  keep  up  with  the  increased  flow  of  legal 
traffic  resulting  from  the  same  population  increase. 

Instead,  their  short-sighted  practice  has  been  to  grudgingly  appoint 
too  few  judges  too  late,  so  that  the  courts  are  overwhelmed  with  addi- 
tional cases  caused  by  further  population  increases  before  judges  are 
appointed  to  take  care  of  even  the  present  load.  Too  often,  those  who 
have  it  within  their  poAver  to  provide  the  judges  we  need  so  urgently 
are  content  to  sit  back  and  criticize  our  present  overworked  judges  for 
not  doing  the  impossible. 
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Reasonable  Bfforts 

All  reasonable  efforts  desijiiied  to  improve  court  efficiency  are  to  be 
commended  and  encouraged.  On  the  other  hand,  we  should  remember 
that  few  nuichines  will  run  effieientl.y  very  long  if  they  are  constantly 
tinkered  with.  It  is  now  popular  to  be  a  professional  or  amateur  tinker- 
smith  with  our  court  machinery.  Some  well-intentioned  innovations,  of 
which  pre-trial  is  an  exami)le,  use  up  more  judicial  manpower  in  op- 
erating the  innovations  than  is  saved  by  the  innovation,  to  say  nothing 
of  the  waste  of  attorney-  manpower  which  must  eventually  be  paid  for 
by  the  litigants. 

All  the  recent  reform  elforts  of  our  court  tinkersmiths  have  neither 
cured  nor  relieved  the  matter  of  court  congestion,  which  is  silent  evi- 
dence that  the  judicial  machine  is  now  working  at  peak  efficiency.  It  is 
high  time  we  recognize  the  fact  that  our  population-judge  ratio  is  out 
of  balance  and  must  be  remedied  before  we  can  liope  to  end  our  court 
congestion. 

Enemies  of  the  jury  system  always  violently  oppose  the  appointment 
of  additional  judges  to  end  court  congestion.  The  reason  is  obvious.  If 
court  congestion  should  be  relieved,  their  pet  scheme  of  a  commission 
would  be  unmarketable.  The  argument  that  we  should  have  a  commis- 
sion to  relieve  court  congestion  is  not  only  fallacious,  it  is  ridiculous. 
Why  should  a  commission  be  forced  upon  us  just  because  those  in  au- 
thority refuse  to  appoint  enough  judges  to  do  the  job,  and  as  a  conse- 
quence the  court  calendar  falls  behind  .' 

Our  present  court  and  jury  system  is  the  best  answer  society  has 
found  for  adjudicating  automobile  accident  cases.  It  will  continue  to 
be  the  best  solution  in  the  future.  We  should  not  be  misled  into  ac- 
cepting a  substitute. 

Let  us  who  believe  in  the  jury  principle  seize  the  initiative  during 
the  current  onslaught  and  let  us  never  weaken  our  jury  system  in  an 
effort  to  appease  those  who  seek  to  destroy  it. 

(3)  Sfaiement  of  Robert  M.  Davis 

STATEMENT  OF  ROBERT  M.  DAVIS  MADE  BEFORE  THE  SENATE  COMMITTEE  ON 
JUDICIARY  STUDYING  AND  REPORTING  UPON  THE  DESIRABILITY  OF  A  SO-CALLED 
AUTOMOBILE   ACCIDENT   COMMISSION: 

May  I  first  state  that  I  am  appearing  here  as  President  of  the 
Alameda  County  Bar  Associaton  by  request  of  the  Board  of  Directors 
of  that  Association.  However,  I  think  it  only  fair  to  state  that  my 
attitude  toward  this  problem  is  neither  disinterested  nor  completely 
objective.  I  am  an  attornej''  who  specializes  in  the  defense  side  of 
negligence  litigation,  and  I  can  not  help  but  feel  very  strongly  about 
any  attempt  to  transfer  litigation  from  courts  of  law  to  an  elaborate 
commission  system.  However,  as  a  representative  of  the  Bar  Associa- 
tion I  am  going  to  limit  my  remarks  substantially  to  the  basis  upon 
which  the  P>oard  of  Directors  of  my  Association  is  opposing  Gov- 
ernor Brown's  suggestion  for  an  Automobile  Accident  Commission. 
The  ilirectors  oppose  the  basic  idea  for  two  fundamental  reasons: 
First,  they  are  opposed  to  the  concept  of  having  the  rights  of  litigants 
in  automobile  accident  cases  forced  into  a  commission  system ;  and 
second,   iliey   strenuously   oppose   the   j)hilosophy   of  awarding  com- 
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pensation  to  automobile  drivers  who  are  themselves  either  the  cause 
of  an  automobile  accident  or  a  strong  contributing  factor  thereto. 

The  position  taken  by  the  directors  of  the  Alameda  County  Bar 
Association  does,  in  my  belief,  strike  at  the  very  essence  of  the  whole 
Automobile  Accident  Commission  concept.  Accordingly,  let  me  first 
make  a  few  remarks  concerning  the  advisability  of  awarding  com- 
pensation to  people  who  either  cause  or  substantially  contribute  to 
the  occurrence  of  automobile  accidents.  It  seems  to  me  that  the 
basic  force  behind  the  success  of  the  American  system  of  govern- 
ment and  enterprise  is  the  fact  that  every  citizen  is  responsible  for 
his  own  acts  and  is  entitled  to  the  benefits  of  his  own  hard  work 
and  good  judgment.  Governor  Brown's  proposal  runs  directly  con- 
trary to  that  idea.  It  is  his  argument  that  we  must  abandon  the  idea 
of  making  awards  only  to  those  who  are  free  of  fault  because  it 
is  too  difficult  to  determine  the  issue  of  fault  in  connection  with  a 
large  percentage  of  the  accidents.  Secondly,  it  appears  to  be  his 
belief  that  there  are  a  substantial  number  of  persons  injured  in 
accidents  who  recover  nothing  under  our  present  system  even  though 
they  are  innocent  of  fault.  It  is  not  only  my  opinion,  but  the  opinion 
of  substantially  all  of  the  attorneys  who  are  representing  either 
insurance  companies  or  injured  parties,  that  Governor  Brown's  belief 
has  little,  if  any,  basis  in  fact. 

As  proof  of  what  I  have  just  said,  let  us  assume  a  group  of  one 
hundred  persons  who  are  typical  of  those  injured  in  accidents.  I 
am  advised  by  insurance  companies,  and  I-  have  had  it  confirmed 
by  personal  experience  as  a  defense  attorney,  that  approximately 
80  per  cent  of  the  claims  of  injured  people  are  settled  by  insurance 
carriers  before  it  is  ever  necessary  for  the  company  to  refer  the 
ease  to  a  defense  attorney.  Thus,  only  20  of  the  original  100  ever 
have  to  face  legal  procedures  of  any  type.  Defense  attorneys  them- 
selves settle  between  80  per  cent  and  90  per  cent  of  the  automobile 
accident  cases  which  are  referred  to  them.  That  means  that  of  the 
20  persons  whose  suits  were  referred  to  defense  attorneys,  at  least 
16  of  them  never  have  to  go  to  court.  This  brings  us  down  to  four 
injured  people  out  of  the  original  100  who  do  have  their  cases  brought 
to  trial.  At  least  two  of  those  four  people  will  recover  a  verdict 
and  that  verdict  will  include  not  only  reimbursement  for  medical 
expenses  and  loss  of  income  but  also  some  award  for  pain  and  suf- 
fering. That  award  is  something  that  even  the  proponents  of  an 
accident  commission  concede  can  not  be  the  basis  of  an  accident 
commission  award ;  furthermore,  the  award  for  loss  of  income  is 
equal  to  the  full  amount  of  the  lost  income  not  just  a  percentage 
which  would  be  awarded  by  a  commission. 

Now,  let's  say  a  word  about  the  two  per  cent  who  do  not  receive 
an  award  in  court.  I  think  that  nearly  all  trial  attorneys,  whether 
they  be  plaintiff  or  defense  men,  will  concede  that  there  is  a  rela- 
tively small  percentage  of  the  people  who  receive  nothing  in  court 
who  are  themselves  free  of  any  substantial  fault  insofar  as  the  cause 
of  the  accident  itself  is  concerned.  While  there  have  been  proposals 
for  adjustment  of  the  present  field  of  tort  laAV  to  make  it  possible 
to  even  further  reduce  the  number  of  cases  in  which  the  injured 
person   makes   no   recovery,   those   proposals   tliemselves   are   some- 
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thing  which  require  considerable  study.  Even  of  the  fraction  of 
one  per  cent  who  recover  nothing,  many  of  these  have  some  protec- 
tion through  health  and  accident  policies.  Blue  Cross,  C.  P.  S.,  medi- 
cal payment  provisions  in  their  own  insurance  policies  or  disability 
benefits  from  tlie  State  Dejjartment  of  Employment  under  the  Social 
Security  Act.  Thus,  the  statement  that  many  innocent  people  are 
being  turned  out  of  the  courts  represents  mere  folklore  and  has  little 
basis  of  fact,  at  least  in  California.  In  this  connection,  I  wish  to 
state  at  this  time  that  many  of  the  facts  and  figures  which  are 
quoted  by  those  Avho  favor  an  Automobile  Accident  Commission  are 
not  based  upon  conditions  in  California  but  upon  conditions  in  cities 
such  as  New  York  and  Chicago  which  are  peculiar  to  those  cities. 
In  listening  to  the  proponents  of  such  legislation,  I  respectfully 
ask  that  the  Committee  insist  that  the  facts,  figures  and  arguments 
be  limited  to  the  conditions  in  this  state  since  such  are  the  only 
conditions  which  could  be  controlled  by  any  act  of  the  Legislature 
of  this  state. 

The  proponents  of  the  Automobile  Accident  Commission  plan  state 
that  it  takes  too  long  for  injured  people  to  recover  under  our  present 
sj^stem.  In  this  connection,  let  us  remember  that  the  plan  would  apply 
to  less  than  four  per  cent  of  all  in.jured  persons,  since  the  other  96 
per  cent  receive  settlement  within  a  relatively  short  period  of  time. 
Insofar  as  the  four  per  cent  or  less  who  do  get  into  court  are  concerned, 
it  should  be  emphatically  pointed  out  that  the  delay  in  California  is 
not  comparable  to  the  delay  present  in  New  York  and  Chicago.  All 
trial  attorneys  recognize  the  fact  that  there  should  be  a  period  of  from 
12  to  15  months  which  should  expire  between  the  time  that  an  accident 
occurs  and  the  time  that  any  seriously  injured  person  gets  to  court. 
Prior  to  the  expiration  of  this  period,  no  one  can  state  what  the  actual 
extent  of  recovery  has  been  or  will  be.  Now.  of  the  fifty-eight  counties 
in  this  state,  there  are  only  five  in  which  trial  does  not  take  place  within 
14  months  following  the  filing  of  a  complaint  with  the  courts.  Those 
counties  are:  Marin  County — 18  months;  Santa  Clara  County — 18 
months;  San  Bernardino  County — 16  months;  San  ]\rateo  County — 15 
months;  and  Los  Angeles  County  14^  months.  And  here  lies  a  very  sig- 
nificant point.  It  will  be  noted  that  the  counties  which  have  a  delay 
somewhat  in  excess  of  the  recommended  period  of  time  are  counties 
which  have  had  a  tremendous  growth  in  population  during  the  last 
20  years.  The  fact  of  the  matter,  here,  is  that  those  counties  also  would 
be  well  within  recommended  limits  had  the  Legislature  approved  the 
appointment  of  sufTicient  new  judgeships  to  keep  pace  with  the  popu- 
lation incrense.  Thus,  we  are  not  dealing  with  a  state-wide  problem 
but  I  think  a  problem  peculiar  to  about  five  of  our  fifty-eight  counties. 
However,  even  on  a  state-wide  basis,  I  think  you  will  be  interested  in 
seeing  just  how  far  the  T>e£rislature  has  fallen  short  in  giving  the 
courts  additional  judges  which  are  justified.  Between  1040  and  1059, 
the  population  of  this  state  increased  121  per  cent.  During  the  same 
period  of  time  the  number  of  automobiles  has  increased  128  per  cent. 
However,  during  the  same  period,  the  number  of  Superior  Court  Judges 
has  been  increased  only  79  per  cent.  It  seems  rather  obvious  therefore 
that  the  real  answer  to  any  problem  which  does  exist  lies  in  giving 
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our  courts  the  support  to  which  they  are  entitled.  It  is  also  interesting 
to  note  what  has  happened  in  the  Industrial  Accident  Commission  dur- 
ing the  same  period  of  time.  The  Automobile  Accident  Commission 
proposal  seems  to  imply  that  the  courts  are  somehow  unable  to  meet 
present  conditions  and  that  the  job  should  be  taken  care  of  by  a  com- 
mission which  would  operate  very  similar  to  the  Industrial  Accident 
Commission.  During  the  same  19  years  in  which  the  courts  have  been 
criticized  for  an  alleged  inability  to  keep  abreast  of  the  automobile 
accident  cases  resulting  from  increased  population  and  increased  auto- 
mobiles, the  number  of  Industrial  Accident  Commission  referees  has 
increased  168  per  cent.  It  certainly  seems  to  me  that  the  Automobile 
Accident  Commission  proposal  constitutes  a  direct  slap  at  the  judges 
of  this  state  who  have  done  a  remarkably  good  job  in  keeping  current 
on  automobile  eases  through  hard  work  and  industry. 

One  does  not  have  to  kill  the  patient  in  an  attempt  to  make  him 
well,  particularly  where  the  illness  is  slight  to  begin  with.  It  is  my 
feeling  that  if  there  are  conditions  which  need  remedial  legislation, 
the  thing  to  do  is  to  consider  remedial  rather  than  destructive  legis- 
lation. There  are  many  remedial  measures  which  can  be  considered 
but  because  of  limitations  of  time,  I  wish  to  mention  only  one.  Approxi- 
mately 40  per  cent  of  all  of  the  time  involved  in  the  trial  of  an  auto- 
mobile accident  case  is  expended  on  evidence  relating  to  the  extent  of 
damages.  In  about  50  per  cent  of  all  cases,  the  court  or  jury  determines 
that  the  plaintiff  was  the  cause  of  or  substantially  contributed  to  the 
cause  of  the  accident  and  therefore  not  entitled  to  recover.  It  has  been 
suggested  by  many  trial  attorneys  that  legislation  should  be  enacted 
which  would  provide  that  the  jury  would  first  determine  the  issue  of 
liability  before  hearing  any  evidence  on  the  matter  of  damages.  If 
such  were  the  case,  40  per  cent  of  the  trial  time  in  50  per  cent  of  the 
cases  would  be  saved.  Such  would  represent  a  net  saving  of  20  per 
cent  of  the  time  being  expended  by  the  courts  on  automobile  accident 
cases,  and  the  results  of  such  a  saving  would  appear  to  be  obvious. 

In  summary,  let  me  state  that  the  plan  whereunder  persons  who 
cause  or  contribute  to  the  cause  of  automobile  accidents  would  be  given 
awards  by  a  commission  seems  to  me  to  be  parallel  to  the  proverbial 
solid  John  Jones,  a  husband  who  married  a  girl  with  whom  he  was 
very  much  in  love,  and  which  girl  turned  out  to  be  a  very  fine  wife 
and  mother  of  his  children.  However,  the  job  of  being  a  good  wife  and 
mother  on  a  limited  budget  caused  her  to  be  neglectful  of  her  hair, 
her  figure  and  her  clothing;  then,  one  day,  a  yonng  divorcee  with  a 
cute  figure,  born  of  a  slim-trim  course,  with  chic  clothing  and  the 
latest  hairdo,  moved  in  down  the  street.  All  of  these  things  were  financed 
by  an  ample  property  settlement  born  of  her  own  broken  marriage, 
but  it  was  too  much  for  old  solid  John  Jones  and  he  began  feeling 
sorry  for  himself.  However,  it  was  apparent  to  his  friends  that  all  he 
had  to  do  was  to  make  a  small  investment  in  the  form  of  a  slim-trim 
course,  new  clothes  and  a  new  coiffure  for  his  wife.  If  such  were  done, 
he  would  have  been  able  to  realize  that  he  was  actually  a  very  fortu- 
nate husband  of  an  attractive  girl  who  had  served  him  well,  and  who 
could  still  do  more  for  his  ego,  his  happiness  and  his  career  in  life 
than  any  girl  who  had  already  been  tried  and  found  wanting. 
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(4)  Stafement  of  Eugene  J.  Majeski 

REPORT   ON    THE    PROPOSED   AUTOMOBILE   ACCIDENT   COMPENSATION 
COMMISSION    PLAN 

By:  Eugene  J.  Majeski,  Chairman,  Lawyers  Committee  for  Judicial 

Freedom 

The  so-called  Saskatchewan  plan  proposed  by  some  as  an  alternative 
for  the  present  court  and  jury  system  of  adjudicating  automobile 
accident  claims  is  not,  as  many  think,  a  compensation  plan  whereby 
the  commission  adjudicates  and  administers  the  payment  of  claims 
or  judcrments  for  damages  for  public  liability  and  property  damage 
claims.  AVhen  the  first  automobile  accident  compensation  commission 
act  was  adopted  in  Saskatchewan  in  1946  there  was  a  great  social 
need  for  some  method  of  protecting  the  innocent  victim  of  an  auto- 
mobile accident.  In  1946  only  10%  of  the  Saskatchewan  motor- 
ists carried  even  partial  insurance  to  indemnify  the  innocent  victim. 
(See:  The  Automobile  Accident  Insurance  Act  (Saskatchewan):  An 
Explanation  Revised.  July,  1958)    (Page  7). 

The  plan  compels  all  motorists  and  automobiles  in  Saskatchewan 
to  protect  themselves  for  accident  insurance  with  maximum  scheduled 
benefits  plus  collision  insurance,  fire  and  theft  and  comprehensive 
on  their  own  cars.  This  does  not  protect  the  other  party  for  the  acci- 
dent. These  benefits  are  administered  by  the  Saskatchewan  Govern- 
ment Insurance  Office.  The  act  compels  the  owner  of  every  automobile 
to  take  out  insurance  Avith  the  Government  Insurance  Office  with 
property  damage  and  public  liability  insurance  with  limits  of  $10,000 
and  $20,000  coverage  for  public  liability,  $5,000  for  property  damage. 
However,  the  Government  Insurance  Office  does  not  adjudicate  such 
claims  or  determine  the  amounts  to  be  paid  to  the  innocent  victim. 
The  innocent  victim  must  sue  the  policy  holder  and  recover  a  judg- 
ment in  the  courts  of  Saskatchewan  as  is  the  case  in  California.  After 
judgment  has  become  final  the  Government  Insurance  Office  merely 
performs  administerial  act  of  paying  the  amount  of  the  final  judgment 
less  any  amount  that  the  innocent  victim  may  have  received  b^  way 
of  accident  benefits,  property  damage,  etc.  which  has  been  paid  to 
him  under  his  own  policy  for  which  he  has  paid  the  premiums. 

It  is  obvious  that  under  the  Saskatchewan  plan  there  would  be  no 
lessening  of  litigation  for  common  law  tort  liability  for  public  liability 
and  property  damage  claims.  Since  this  is  a  compulsory  plan,  it  would 
increase  litigation  since  every  motorist  and  every  automobile  would 
be  compelled  to  carry  public  liability  and  property  damage  insurance. 
In  California  there  is  no  great  social  need  for  such  a  compulsory 
plan.  The  latest  figures  from  the  Department  of  ]\Iotor  Vehicles,  Divi- 
sion of  Drivers  Licenses-Financial  Responsibility  shows  that  for  the 
1956-57  fiscal  year  Bl.l^r  of  the  motorists  who  reported  had  insurance 
coverage;  for  1957-58,  88.4^r  had  insurance  coverage;  for  1958-59. 
87.2%  had  insurance  coverage.  An  additional  7%  or  more  of  the 
motorists  also  established  financial  responsibility  under  the  provisions 
of  the  vehicle  code  by  either  depositing  security,  entering  into  settle- 
ment agreements,  securing  releases  from  the  injured  and  damaged 
persons,  or  established  one  of  the  other  exemptions  outlined  in  the 
financial  responsibility  provisions  of  the  vehicle  code. 
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A  recent  impartial  survey  made  by  the  PuNic  Management  Re- 
search Institute  of  San  Francisco  shows  that  only  17.91%  of  all  civil 
suits  filed  in  San  Francisco  were  automobile  accident-personal  injury 
cases,  18%  in  Alameda  Countj^  9.10%  in  San  Mateo  County  and 
17.91%  in  Santa  Clara  County.  Taking  San  Francisco  as  an  example, 
the  survey  further  reveals  that  the  time  of  the  trial  judges  consumed 
in  the  trial  of  automobile  accident  cases  only  consumes  the  time  of 
4.5  judges  out  of  22  judges  of  the  Superior  Court  working  full  time. 
If  we  added  another  half  day  of  a  judge's  time  for  a  calendar  year 
to  account  for  the  time  consumed  by  the  presiding  judge,  pre-trial 
judge  and  Law  and  Motion  Department  in  processing  accident  cases, 
this  results  in  a  figure  showing  that  the  time  of  five  Superior  Court 
judges  is  devoted  full  time  to  automobile  accident  cases  or  roughly 
23%  of  the  total  amount  of  the  judges'  time. 

As  further  evidence  of  the  fact  that  there  is  no  great  social  need 
for  the  taking  of  automobile  accident  cases  out  of  the  hands  of  the 
court  and  jury,  the  following  verified  statistics  are  revealing. 

On  a  national  basis,  the  survey  made  by  an  impartial  group  show 
that  only  1/5  or  20%  of  all  personal  injury  cases  are  filed  in  Court. 
( See :  ' '  Delay  in  the  Court ' '  by  Zeisel,  Kalven  and  Buchholz,  Pages 
105  and  113.) 

In  other  words,  80%  of  all  automobile  accident  and  personal  in- 
jury claims  are  settled  without  the  filing  of  suit. 

This  survey  also  shows  that  only  10%  of  the  suits  that  are  filed 
go  to  trial.  (See:  Delay  in  Courts,  Page  113.*) 

On  this  basis,  it  can  be  seen  that  only  2%  of  automobile  accident 
and  personal  injury  claims  ever  go  to  trial.  If  we  assume  that  on  an 
average  50%  of  the  verdicts  are  for  plaintiff  and  50%  for  defendant, 
it  is  obvious  that  only  approximately  1%  of  persons  filing  automobile 
accident-personal  injury  claims  recover  nothing. 

These  figures  conform  pretty  closely  to  the  statistics  gathered  by 
the  Public  Management  Research  Institute  in  the  four  bay  area  coun- 
ties as  mentioned.  This  survey  shows  that  of  all  automobile  accident- 
personal  injury  cases  that  are  filed,  9.91%  go  to  trial  in  San  Fran- 
cisco, 7.32%  in  Alameda  County,  13.65%  in  San  Mateo  County  and 
9.81%  in  Santa  Clara  County. 

Cost  of  Compulsory  Automobile  Accident  Compensation  Commission  Plan 

There  are  no  recent  estimates  of  what  it  would  cost  to  support  such 
a  plan  in  California  assuming  that  compensation  benefits  paid  would 
be  comparable  to  those  now  being  paid  to  injured  workmen  under 
the  Workmen's  Compensation  Act. 

However,  the  famous  Columbia  plan,  proposed  in  the  Columbia 
Report  of  1932,  shows  that  on  the  basis  of  liability  without  fault  using 
the  New  York  compensation  benefits  then  being  paid,  would  result 
in  an  increase  of  insurance  premiums  of  48-61%.  (See:  The  Columbia 
Study  of  Compensation  for  Automobile  Accidents:  An  unanswered 
challenge;  Volume  59  Columbia  Law  Review,  Pages  801  and  797 
and  798.) 

The  Columbia  report  makes  an  estimate  that  if  the  offending  motor- 
ist is  insured  pavments  will  be  received  by  the  victim  in  85%  of  all 
eases.   (See:  Vol.'  59  C.L.R.,  Page  793.)   If  the  offending  motorist  is 
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uninsured,  the  victim  will  receive  payment  in  about  25%  of  all  cases. 
(See  :  Vol.  59  C.L.R.,  Page  793.) 

It  is  interesting  to  note  that  at  the  time  the  Columbia  plan  was  pro- 
posed in  1932  that  the  committee  estimated  that  less  than  one-third  of 
all  automobiles  in  the  United  States  were  insured.  (See:  Vol.  59  C.L.R., 
page  793) 

When  we  consider  that  95-96%  of  all  motorists  were  either  covered 
by  insurance  to  protect  innocent  victims  or  are  otherwise  financially 
responsible,  the  social  need  for  such  legislation  today  in  California  is 
not  what  it  was  throughout  the  nation  in  1932. 

The  Columbia  report  of  1932  arrived  at  the  erroiieous  conclusion 
that  the  present  system  of  litigating  automobile  accident  cases  before 
courts  and  juries  involves  a  considerable  expense  to  the  state  and  tax- 
payers.  (See:  Vol.  59  C.L.R.,  page  794) 

This  assumption  on  the  part  of  the  authors  of  the  Columbia  report 
is  effectively  refuted  in  the  report  of  the  University  of  Illinois'  report 
of  1952  in  which  Professor  Alfred  Conard  collaborated.  Their  report 
made  a  comparison  of  the  taxpayers'  expense  of  the  Illinois  Workmen's 
Compensation  System  compared  with  F.E.L.A.  System.  (See:  A.B.A. 
Journal,  Dec.  1952,  page  1011).  The  results  of  their  study  show  the 
following : 

Taxpayers'  expense:  , . 

WorUmon's  Compensation  System ^^1_ 4.3% 

F.E.L.A.    System    .5% 

The  University  of  Illinois'  report  of  1952  also  shows  the  following 
percentage  of  net  profits  to  the  innocent  victim  under  the  two  plans. 
(University  of  Illinois'  Report,  page  1) 

F.E.L.A.  Plan 80% 

Workmen's  Compensation  System 663% 

This  seems  to  indicate  that  under  a  Workmen's  Compensation  Sys- 
tem the  insured  workman  received  far  less  net  profits  than  under  the 
F.E.L.A.  system  which  operates  under  the  present  court  and  jury 
system. 

The  report  also  shows  that  in  comparing  the  total  operating  ex- 
penses of  the  two  sj'stems,  the  F.E.L.A.  system  is  far  more  economical 
than  the  Workmen's  Compensation  System.  (See:  A.B.A.  Dec.  1952, 
pages  10-14). 

F.E.L.A. 24.6% 

Workmen's   Compensation    System 57.3% 

Insofar  as  trial  delays  are  concerned,  the  calendar  study  of  the 
Institute  of  Judicial  Administration  of  New  York  Citj^  an  impartial 
re.search  organization,  shows  that  the  average  time  at  issue  to  trial 
in  jury  cases  has  maintained  a  general  downward  trend : 

1953 11.5  months       1056 10.5  months 

1954 11.1  months       19.->7 10.7  months 

1955 11.4  months       1958 9.4  mouths 

In  1959,  the  average  time  increased  to  10.1  months.  This  report  shows 
that  the  national  average  in  the  time  it  takes  to  get  to  trial  is  main- 
tained at  this  level  by  tlie  congested  caliMulars  in  a  relatively  few  trial 
jurisdictions  throughout  the  country  in  the  larger  metropolitan  centers. 
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In  conclusion,  if  these  critical  areas,  where  there  is  undue  delay- 
in  getting  to  trial,  can  be  activated  by  more  judges,  the  problem  will 
be  solved.  The  report  of  the  institute  further  shows  that  over  half  of 
the  jurisdictions,  48  out  of  95,  indicate  a  time  lapse  of  only  6  months, 
or  less,  which  is  generally  regarded  as  not  excessive.  In  attacking  the 
problem  of  solving  trial  delay  in  the  critical  areas,  it  is  revealing  to 
note  (using  a  19  year  period  1940  compared  to  1959),  that  population, 
number  of  automobiles,  I.A.C.  referees  and  number  of  Superior  Court 
judges  increased  in  the  following  ratio: 

Population    121% 

Number  of  Automobiles 128% 

I.A.C.   Referees   168% 

Superior  Court  judges 79% 

If  the  number  of  judges  were  increased  from  79%  of  what  they  were 
in  1940  to  only  121%  of  what  it  was  in  1940,  it  is  conservatively  esti- 
mated that  the  trial  calendar  in  the  critical  areas  of  the  state  would 
be  quickly  brought  up  to  date  or  brought  up  to  a  six  months  time 
lapse  which  is  not  considered  excessive. 

PRELIMINARY   FACTS   CONCERNING   COURT   TIME    DEVOTED   TO 
AUTOMOBILE    INJURY   CLAIMS^ 

Major  insurance  companies  indicate  that  only  about  20%  of  all 
automobile  bodily  injury  claims  are  filed  in  court.^  Thus,  in  analyzing 
auto  injury  cases  in  litigation  we  are  examining  only  20%  of  the  total 
of  auto  injury  claims — 80%  of  them  having  been  disposed  of  without 
the  use  of  any  judicial  machinery. 

Ratio  of  Auto  Injury  Cases  Filed  to  All  Civil  Cases  Filed  in  1957 
County  San  Francisco  Alameda     San  Mateo  '  Santa  Clara 

Total  Civil  Cases 100  100  100  100 

Part  of  total  which  are  personal  injury     32.70  30.2  13.70  25.25 

Part  of  total  which  are  auto  personal 

injury 17.91  18.  9.10  17.91 

Ratio  of  Cases  Reaching  Trial  to  All  Auto  Injury  Cases  Filed 

San  Francisco 9.91 

Alameda 7.32 

San  Mateo 13.65 

Santa  Clara 9.81 

Ratio  of  Cases  Terminated  Before  Memorandum  to  Set  to  All  Cases  Filed 

San  Francisco 26.86 

Alameda 37.15 

San  Mateo 32.55 

Santa  Clara 28.22 

Ratio  of  Cases  Disposed  of  After  Memorandum  to  Set  and  Prior 
to  Pre-trial  Conference 

San  Francisco 58.66 

Alameda 60.13 

San  Mateo 51.45 

Santa  Clara 50.07 

1  All   statistics,   unless   otherwise   noted,   are  results  of  survey  conducted  by  Louis  J. 

Kroeger  &  Associates,  Dec.  1959,  to  March,  1960. 
^  Delay  in  the  Court,  Zeisel,  pgs.  106. 

Ins.  Co.  A.    (California   Statistics) 20.1% 

Ins.  Co.  B.    (Calif.  &  Oregon)   1958 19.6% 

1959  189*7 

Ins.  Co.  C.  (So.  Calif.  Area) ZIIIIIIZl0;0% 

(No.  Calif.  &  adjoin.) 13.0% 

*  1957  Registers  did  not  separate  criminal  and  civil  cases. 
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Ratio  of  Coses  Disposed  of  Within  12-13  Months  After  Memorandum 
to  Set  to  All  Coses  Filed 

San  Francisco  r>!).07         Alainoda  s4.itS         San  Mateo  S4.28         Santa  Clara  31.60 

Ratio  of  Coses  Disposed  of  Within  16-17  Months  After  Filing  of 
Complaint  to  All  Cases  Filed 

San  Francisco  70.33        Alameda  S5.37         .San  Mateo  S6.6S         Santa  Clara  49.91 
Thus,  in  Alameda  and  San  Mateo  Counties,  85-86%  of  the  20%  of 

auto  injury  claims  filed  are  disposed  of  in  16  months;  only  3%  of  all 

auto  injury  claims  are  unresolved  by  this  time. 

Measuring  the  average  time  from  the  date  of  accident  to  the  trial  of 

a  claim  is  deceptive  if  one  doesn't  consider  the  following: 

Ratio  of  Cases  Filed  From  Six  Months  to  One  Year  After  Accident 
Dote  to  All  Coses  Filed 

San  Francisco  32.00        Alameda  32.90        San  Mateo  37.80        Santa  Clara  34.83 
So  in  roughly  one-third  of  all  lawsuits,  a  6  to  12  month  delay  exists 
without  any  reflection  on  the  judicial  process. 

Actual  Jury  and  Non-jury  Trial  Time  Consumed  by 
All  Auto  injury  Coses 

Full  time  number  of 
County  Trial  days  judges  in  c^ne  year 

San  Francisco  820  3.7 

Alameda  280  1.27 

San  Mateo  196  .9 

Santa  Clara  284  1.30 

Proportion  of  Total  Judges'  Time  Consumed  by  Auto  Injury  Cases 

County  Trial  judges  Total  judges* 

San  Francisco  3.7  22 

Alameda  1.27  16 

San  Mateo  .9  5 

Santa  Clara  1.30  10 


7.17  53  or  13.5% 

The  fact  is  that  80%)  of  auto  claims  never  get  filed  and  90%  of  the 
remaining  20%  filed  are  disposed  of  before  trial,  obviously  requiring 
very  little  judicial  time.  Furthermore,  it  cannot  be  said  that  these 
cases  "clutter  up"  our  courts  if  even  in  the  trial  of  tliose  cases  only 
13.5%  of  judge  time  is  used  in  their  disposition. 
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PREFACE 

The  American  Board  of  Trial  Advocates  is  a  group  of  lawyers,  both 
"plaintiff"  and  ''defendant,"  who  endeavor  to  specialize  in  the  trial 
phase  of  the  legal  profession.  Lately  Governor  Edmund  Brown  in  his 
inaugural  address,  and  others,  have  suggested  that  a  commission,  pat- 
terned after  the  Industrial  Accident  Commission  should  be  considered 
as  a  substitute  for  the  present  system  of  trial  by  jury  in  automobile 
accident  cases.  Those  seeking  a  change  have  advanced  such  arguments 
as  "accident  cases  clog  the  courts'  calendars,"  or  "accident  victims, 
although  ultimately  compensated,  suffer  privation  while  waiting  for 
their  cases  to  be  determined,"  and  others. 

The  American  Board  of  Trial  Advocates  in  an  effort  to  determine 
whether  such  criticisms  were  well  founded,  or  existed  primarily  in  the 
minds  of  the  uninformed,  or  those  who  had  a  political  interest  in  a 
change,  made  a  study  of  our  existing  court  system  and  came  to  the 
following  conclusions : 

1.  The  arguments  for  an  Automobile  Accident  Commission  do  not 
stand  up  under  critical  analysis,  and 

2.  The  arguments  in  support  of  our  present  system  are  overwhelm- 
ing. 

I.      PERSONAL   INJURY   LITIGATION    IS   NOT   CLOGGING   OUR   CALENDARS 

While  it  is  true  that  in  some  places  in  the  United  States,  notably 
New  York  and  Chicago,  the  courts'  calendars  are  as  much  as  four  and 
a  half  years  behind,  this  condition  does  not,  and  has  never  existed  in 
California.  The  facts  show  that  court  calendars  in  the  various  counties 
of  California  are  in  excellent  shape. 

From  the  time  a  setting  request  is  filed  in  Los  Angeles,  it  takes  ap- 
proximately twelve  to  fifteen  months  for  the  matter  to  proceed  to 
trial.^  In  San  Francisco  and  Alameda  Counties,  the  average  time  from 
the  filing  of  the  memorandum  for  setting  until  the  trial  is  now  twelve 

iMark  P.  Robinson,  in  an  address  to  the  Lawyers  Club  on  July  15,  1959. 
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months;  in  Contra  Costa  County  the  average  time  from  the  filing  of 
setting  menioraiKlnm  until  trial  is  seven  months. - 

Is  the  disposition  of  cases  at  the  Industrial  Accident  Commission  as 
speedy  as  the  Automobile  Commission  advocates  would  have  us  believe? 

"It  is  always  said  that  the  Industrial  Accident  Commission  is  an 
ideal  model  for  the  disposition  of  cases.  There  are  no  reliable  statistics 
on  the  time  lag  from  the  happening  of  an  industrial  injury  to  the  issu- 
ance of  an  award  compensating  the  emploj'ee  for  his  permanent  injur3^ 
However,  the  referee  in  charge  of  one -of  the  principal  branches  of  the 
Industrial  Accident  Commission  declares  that  it  runs  from  10  to  12 
months  in  amputation  and  uncomplicated  fracture  cases,  and  never 
less.  In  nearly  all  sprain  cases  the  time  interval  from  injury  to  judg- 
ment for  permanent  indemnity  is  two  years.  The  bulk  of  the  cases  fall 
in  this  latter  category.  Where  the  injury  is  substantial — e.g.,  a  disc 
injury  to  a  construction  worker — the  time  required  runs  as  long  as 
three  or  four  years  in  a  great  number  of  cases.  This  is  true  in  all 
branches  of  the  commission,  including  its  main  office  in  San  Fran- 
CISCO.      •* 

It  is  to  be  noted  that  even  at  the  Industrial  Accident  Commission 
permanent  disability  is  not  rated  until  the  applicant's  condition  be- 
comes stationary.  Seasoned  personal  injury  counsel  know  that  it  is 
usually  an  injustice  to  a  plaintiff  to  require  him  to  proceed  to  trial  too 
early  where  there  is  a  claim  of  permanent  injury.  As  indicated  above, 
many  months,  or  more,  must  sometimes  elapse  before  a  condition  of 
permanent  disability  can  be  properly  evaluated. 

There  is  no  factual  basis  for  the  charge  of  dela3^  Experienced  coun- 
sel agree  almost  without  exception,  that  a  time  lag  of  approximately 
twelve  months  from  the  time  of  filing  of  the  setting  request  to  the  trial 
date  is  ideal.  It  takes  many  months  to  prepare  a  case  for  trial.  The 
case  must  be  investigated.  Depositions  must  be  taken.  Doctors  must 
be  interviewed  or  their  depositions  taken.  Settlement  negotiations  must 
be  explored  and  any  number  of  matters  must  be  disposed  of  which 
cannot  be  done  in  a  week  or  two. 

II.  THE  COLD  FACTS  DO  NOT  SUPPORT  THE  CHARGES  OFTEN  ADVANCED  BY  THE 
PROPONENTS  OF  AN  AUTOMOBILE  COMMISSION,  THAT  JURY  TRIALS  IN  AUTO 
ACCIDENT    CASES    PER    SE    DELAY    TRIAL    CALENDARS 

Consider  the  following:  (1)  In  Los  Angeles  County  the  ratio  of 
auto  accident  cases  is  1.3  per  thousand  population,  while  in  the  same 
County,  the  ratio  of  divorce  cases  is  3.36  per  thousand  population.* 

(2)  In  the  year  1958,  with  considerably  more  automobiles  per  capita 
than  the  five  boroughs  of  Manhattan,  New  York,  jury  trials  in  Los 
Angeles  County  had  a  setting  time  of  approximateh'^  12  months  while 
jury  trials  in  New  York  had  a  setting  time  of  approximately  4^  years. 
At  the  same  time,  Los  Angeles  County  had  four  times  as  many  jury 
trials  in  the  period  of  a  year  as  did  the  five  boroughs  of  I\Ianhattan. 

(3)  In  a  selected  year,  Los  Angeles  County  used  juries  in  31  per 
cent  of  all  its  litigation,  whereas  San  Francisco  County  used  juries  in 

'Burton  K.  W'lnes,  In  the  Journal  of  the  State  liar  of  California  for  July  and  August, 

19.")9,  page  411. 
"Burton  K.  Wlnt-.s,  in  the  Journal  of  the  State  Bar  of  California  for  July  and  August, 

11(09,  page  110. 
*  Figures  secured  from  Office  of  Clerk  of  Los  Angeles  Superior  Court  for  "Survey  of 

Metropolitan  Trial  Courts,  Los  Angeles  Area"  by  James  G.  Holbrook. 
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65  per  cent  of  all  its  litigation;  result:  Los  Angeles  jury  setting  time 
11^  months.  San  Francisco  jury  setting  time  8  months.^ 

Consider  the  fact  that  the  balance  of  the  state  averaged  in  excess 
of  40  per  cent  jury  trials  (more  often  than  Los  Angeles  County) 
and  yet,  in  many  instances,  had  very  short  setting  times.  In  Orange 
County  today  a  litigant  may  proceed  to  trial  in  a  jury  case  on  a  4  to 
6  months'  setting  time.*^  There  are  even  branch  courts  in  Los 
Angeles  County  who  have  a  setting  time  on  jury  trials  of  4  months, 
and  it  usually  happens  that  the  case  must  be  continued  because  counsel 
cannot  adequately  prepare  for  trial  in  such  a  short  time. 

III.      WHATEVER   CONGESTION   APPARENT   IN   THE   COURTS   IS   THE   RESULT 
OF   A   LACK   OF   JUDGES   PER   CAPITA 

The  most  common  definition  of  court  congestion  is  that  status  of  a 
court  calendar  in  which  total  dispositions  fall  short  of  total  filings 
and  thereby  produce  a  backlog  which  in  turn  increases  the  setting  time 
for  new  cases. 

(a)  To  some  extent  we  can  point  the  finger  at  "wasted  time."  (1) 
Unprepared  or  inexperienced  attorneys  are  much  more  likely  to  Avaste 
valuable  time  in  a  jury  trial  than  in  a  non-jury  trial.  (2)  To  a  lesser 
extent  some  judges  are  the  cause  of  wasted  time  by  the  failure  to 
use  all  the  available  working  hours  of  the  day.  (Fortunately  this 
condition  is  becoming  rare  and  our  judges  are  working  harder  and 
longer  than  ever  before,  as  will  be  apparent  from  the  facts  below). 

(b)  But  the  basic  cause  of  so-called  court  congestion  is  the  lack  of 
courts  to  handle  the  added  litigation  needs  of  an  increased  population. 
This,  of  course,  results  in  a  backlog  of  cases.  Let  us  look  at  the  record : 
In  Los  Angeles  County  in  the  year  1880  there  was  one  judge  per 
17,000  population  and  one  judge  per  330  cases  filed.  By  1920  the 
population  had  increased  to  the  extent  that  there  was  then  one  judge 
per  approximately  41,000  in  population  and  one  judge  per  approxi- 
mately 1050  cases  filed.  Ten  years  later,  in  1930,  the  number  of  judges 
had  maintained  pace  with  the  increasing  population  so  that  there  was 
still  one  judge  per  approximately  41,000  in  population  and  one  judge 
per  1,000  cases  filed.  This  ratio  was  maintained  throughout  the  early 
thirties  but  after  about  1935  the  increase  in  population  began  to  out- 
distance the  judicial  appointments  and  the  result  was  that  by  1940 
the  ratio  was  one  judge  per  55,000  in  population,  and  per  1,200  cases 
filed.  Already  there  was  a  backlog  of  3,700  cases  and  it  took  seven 
months  for  a  jury  case  to  be  set  on  the  master  calendar.  In  the  year 
1958  the  ratio  of  judges  to  population  was  one  per  61,000  and  there 
was  one  judge  to  approximately  1,340  cases  filed.  The  backlog  had 
built  up  to  approximately  13,000  cases  and  it  was  then  taking  12^ 
months  for  a  jury  trial  to  be  set  on  the  master  calendar.  It  is  also  in- 
teresting to  note  that  in  the  last  10  years  in  Ijos  Angeles  County  the 
constant  increase  in  branch  court  assignments  together  with  the  in- 
creased load  in  the  other  divisions  of  the  County  Seat  left  less  than 
50  per  cent  of  the  County  Seat  Judges  to  handle  civil  jury  and  non- 
jury court  rooms. '^ 

^  Figures  secured  from  Holbrook  "Survey"  and  Judicial  Statistical  Tables,  by  Eva  M. 

Snyder. 
8  Information  received  from  Orange  County  Superior  Court  Clerk. 
T  Foregoing  figures  from  Judicial  Statistical  Tables,  by  Eva  M.  Snyder. 
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As  a  graphic  example  of  a  lack  of  courts  to  dispose  of  pending  liti- 
gation, we  point  out  that  in  the  five  boroughs  of  Manhattan  there  are 
customarily  only  about  one-fourth  the  number  of  jury  trials  as  are 
tried  in  Los  Angeles  County  in  civil  cases,  and  the  setting  time  in  the 
five  boroughs  of  Manhattan  is  something  like  four  and  a  half  years 
opposed  to  12  to  15  months  in  Los  Angeles  County.^  In  the  past  20 
years  there  has  not  been  one  single  judge  added  to  the  number  in  the 
five  boroughs  of  Manhattan !  Nothing  comparable  has  now,  or  ever, 
existed  in  California. 

IV.      THERE    IS   NO   MERIT   IN   THE   ARGUMENT  THAT   AUTO   INJURIES   CAUSE 
PRIVATION  TO  CLAIMANTS  AWAITING  TRIAL 

The  best  aiiswer  to  this  claim  is  forcefully  set  forth  by  Burton  K. 
Wines  in  an  article  in  the  Journal  of  the  State  Bar  for  July  and 
August,  1959.  He  stated,  in  part : 

"In  any  reasoned  discussion  of  this  question  the  take-off  point  is 
necessarily  the  average  claim.  It  serves  no  puropose  to  talk  about  the 
pedestrian  whose  leg  was  amputated  by  a  motorist  with  a  low-limit 
policy,  just  as  nothing  is  gained  by  lamenting  the  pitifully  inadequate 
compensation  the  law  confers  upon  industrial  paraplegics  and  those 
who  suffer  an  industrial  blindness. 

"There  are  no  available  statistics  on  the  size  of  the  average  claim 
paid  throughout  the  state.  However,  one  of  the  largest  automobile 
liability  insurers  in  northern  California  and  one  whose  experience  is 
fairly  representative  (in  1958  it  issued  225,419  automobile  policies) 
reports  that  in  1958  the  average  claim  paid  amounted  to  $895.  This 
figure  includes  all  claims — direct  payment  by  adjusters  to  the  injured 
person,  payments  by  adjusters  to  lawyers,  settlements  between  plain- 
tiff's counsel  and  the  defense  lawyer,  and  verdicts  or  judgments.  On 
cases  which  actually  got  into  litigation — i.e.,  a  complaint  and  answer 
ensued  after  unsuccessful  negotiations  and  the  case  was  thereafter 
tried  or  settled — this  same  insurer  reported  that  the  average  payment 
in  1958  was  $2,997.  In  San  Francisco  County  this  carrier  found  that 
the  average  file,  including  litigated  cases,  was  closed  6.9  months  after 
it  was  opened.  An  analysis  of  all  plaintiff  verdicts  in  the  Superior 
Court  of  Los  Angeles  County  for  the  year  1958  showed  that  44  per 
cent  were  $3,000  or  less. 

"Forgetting  even  the  over-all  average  claim  of  $895,  does  the  in- 
jured motorist  with  a  $2,997  claim  endure  "privation"  before  he  is 
compensated  ?  In  86  per  cent  of  the  policies  issued  by  this  same  carrier, 
the  insured  purchased  medical  pay  coverage  with  minimum  limits  of 
$500  and,  more  often,  limits  of  $1,000  and  even  $2,000.  This  coverage 
pays  diagnostic  and  treatment  bills  incurred  in  or  out  of  a  hospital. 
It  is  safe  to  a.ssume  that  most  of  the  other  14  per  cent  have  some  type 
of  medical  coverage  through  a  prepaid  medical  plan  of  some  type. 
If  the  victim  of  an  automobile  accident  happens  to  be  an  employee 
(conservatively,  not  25  per  cent  of  the  drivers  on  the  highway  are 
self-employed)  he  can  also  draw  UCD  benefits  for  26  weeks  at  the 
rate  of  $50.  "When  the  case  is  ultimately  compromised  the  rule  of 
Anheuser-Busch,  Inc.  v.  Starley,  28  Cal.  2d  347,  does  not  permit  the 

•  Holbrook  "Survey." 
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defendant  to  take  credit  for  the  plaintiff's  independent  sources  of 
compensation  or  medical  benefits.  In  practical  effect,  the  Anheuser- 
Busch  rule  allows  double  recovery  in  virtually  all  cases,  a  feat  not 
permitted  the  employee  whose  industrial  injury  was  tortuously  caused 
by  a  third  party.  Where,  then,  is  the  misery,  the  tragedy,  the  suffering 
and  the  'privation'  caused  hy  automobile  injuries?  Apparently,  it 
exists  only  in  the  minds  of  the  uninformed  and  of  those  who  have  a 
political  interest  in  change."^  (italics  added) 

Further,  in  the  few  cases  where  there  is  a  real  hardship,  on  proper 
motion,  the  court  will  grant  an  early  trial  setting.  The  propagandists 
in  favor  of  an  Automobile  Accident  Commission  are,  however,  quick  to 
sidestep  this  point. 

V.     A  FEW  OF  THE   OVERWHELMING  ARGUMENTS  IN   FAVOR  OF 
TRIAL   BY  JURY 

One  of  the  most  obvious  arguments  for  trial  by  jury  is  its  prolonged 
usage.  There  must  be  some  intrinsic  merit  in  the  system  or  it  could 
not  have  survived  the  ravages  of  time.  As  a  matter  of  fact,  the  right  to 
trial  by  jury  was  regarded  as  so  fundamental  to  the  preservation  of 
personal  rights  that  for  over  700  years  no  one  seriously  questioned  it. 
Trial  by  jury  in  all  cases,  civil  or  criminal,  was  considered  so  essential 
by  the  Founding  Fathers  of  the  United  States  that  it  was  expressly 
guaranteed  in  Articles  VI  and  VII  of  the  Bill  of  Eights.  It  was  not 
until  recent  years  that  some  legal  writers,  and  even  a  few  appellate 
judges,  usually  lacking  in  trial  court  experitoce,  found  it  fashionable 
to  attack  the  efficacy  of  trial  by  jury.  Not  infrequently  these  critics 
have  had  personal  axes  to  grind. 

Judges  are  human  and  the  right  to  trial  by  jury  is  a  personal  pro- 
tection to  both  the  litigant  and  the  advocate.  "Judges  are  men,  subject 
to  the  weaknesses  of  men. '  '^° 

Experienced  counsel  know  that  the  result  is  much  more  satisfying 
to  both  their  client  and  themselves,  win  or  lose,  when  the  decision  is 
rendered  by  a  jury  than  by  a  court,  for  twelve  heads  are  invariably 
better  than  one.  Likewise,  the  composite  wisdom  of  a  board  of  directors 
is  better  than  the  judgment  of  one  director. 

"The  power  of  the  common  law  judge  developed  in  an  age  when 
the  superior  education  and  culture  of  the  trial  judge  made  him  believe, 
and  others  assume,  that  his  judgment  of  fact  and  perception  of  credi- 
bility was  superior  to  that  of  the  juror.  That  day  is  past.  At  the  present 
time,  in  the  United  States,  jurors  are  chosen  from  the  literate  citizenry. 
The  culture  and  education  of  the  average  juror  is  little  different  from 
that  of  the  trial  counsel  or  the  judge.  Intelligence  is  a  relative  quality 
which  varies  from  judge  to  judge,  lawyer  to  lawyer,  and  juror  to 
juror.  "10 

The  propagandists,  who  would  substitute  a  commission  for  the  his- 
toric trial  by  jury,  attempt  to  distinguish  civil  jury  trials  from 
criminal.  They  concede  that  in  the  latter,  justice  demands  a  trial  by 
jury  because  a  litigant's  liberty  may  be  at  stake,  but  deny  that  a 
jury  trial  should  be  allowed  in  the  former.  The  proponents  of  a  com- 

9  Burton  K.  Wines,  in  the  Journal  of  the  State  Bar  of  California  for  July  and  August, 

1959,  pages  409  and  410. 

10  Address  by  Joe  Ball  to  the  18th  Annual  Meeting  of  the  American  Bar  Association, 

London,  July  26,  1957. 
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missiou  argue:  "We're  only  coucerued  with  moiiey  and  not  personal 
liberty  in  civil  actions."  But  is  the  personal  injury  action  of  a  crippled 
amputee,  whose  economic  and  spiritual  future  may  be  lost  of  less 
import  than  the  case  of  a  person  accused  of  a  minor  misdemeanor,  or 
even  a  serious  felony '/ 

Another  fact  which  experienced  trial  cuunsel  know  is  that  a  trial 
judge  will  usually  function  in  a  more  judicious  manner  in  a  jury  trial 
than  in  a  court  trial.  How  many  times  in  a  court  trial  have  counsel 
heard  the  judge  say:  "Oh,  well!  We  don't  have  a  jury.  We  will  let 
the  evidence  in  for  what  it's  worth"?  In  a  jury  trial  there  is  more 
pressure  on  the  judge  to  follow  the  rules  of  evidence  whether  he 
likes  them  or  not  in  the  particular  case.  Lawyers  know  that  these 
rules  represent  the  cumulative  wisdom  of  nearly  a  thuu.saud  years 
of  jurisprudence  and  should  not  be  lightly  disregarded. 

It  is  not  so  much  the  time  required  to  try  a  case  as  it  is  the  quality 
of  the  end  result  that  is  important.  It  is  often  said  that  "justice 
delayed  is  justice  denied"  but  even  more  reprehensible  are  the  errors 
inherent  in  hast}^  justice,  graphically  demonstrated  by  "lynch  law." 
It  is  naive  to  believe  that  the  wheels  of  justice  can  always  run  at  a 
constant,  uninterrupted  pace  like  a  factory.  Human  rights  are  at 
issue  and  it  reasonably  may  require  more  time  to  do  justice  in  one 
case  than  in  another.  The  matter  of  the  time  that  will  be  allotted  to 
try  any  particular  case  cannot  be  equated  to  the  time  and  motion 
studies  of  the  assembly  line  of  the  automobile  factory. 

Experience  has  indicated  how  unwise  it  is  to  concentrate  too  much 
power  in  the  hands  of  one  person,  even  a  judge.  A  classic  example  is 
the  common  law  judge.  "The  common  law  judge  was  an  almost  abso- 
lute monarch  in  his  own  court,  restricted  only  by  his  good  taste  and 
reason."  ^^  The  common  law  judge  selected  and  approved  the  jury  and 
commented  upon  the  evidence.  Americans  found  these  powers  to  be 
repugnant  and  inconsistent  with  the  concept  of  a  determination  of 
the  facts  by  a  jury  and  these  prerogatives  of  the  trial  judge  were  cur- 
tailed. Between  1796  and  1899  twenty  states,  by  constitutional  pro- 
visions, and  thirteen  states  by  statute,  declared  that  a  trial  judge 
should  express  no  opinion  on  the  evidence  to  a  trial  jurj-.  Eighteen 
others  restricted  the  trial  judge  by  judicial  decision."  ^^ 

In  brief,  we  took  the  best  of  the  English  jury  system  and  improved 
upon  it.  Now  the  proponents  of  an  Automobile  Accident  Commission, 
in  effect,  propose  to  have  us  regress  two  steps  backward  in  our  judicial 
history  to  the  dark  and  lawless  days  prior  to  the  I\Iagna  Carta,  restor- 
ing the  specter  of  the  monarch  of  the  courtroom  v,ith  a  new  title — 
"Automobile  Accident  Commissioner."  But  "Judges  are  men,  subject 
to  the  weaknesses  of  men ;  a  reason  why  the  profession  in  the  United 
States  resists  the  movement  to  restore  the  trial  judge  to  his  common 
law  powers."  ^^ 

Tlie  advocates  of  an  Automobile  Accident  Commission  are  always 
careful  to  avoid  bringing  to  light  a  number  of  thorny  problems  in- 
herent in  their  scheme.  It  cannot  be  denied  that  the  great  prepon- 
derance of  all  litigation  ponding  in  our  courts  in  California  is  per- 

"  Address  by  Joe  Ball  to  18th  Annual  Meeting  of  American  Bar  Assn.,  London,  Juh 
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sonal  injury.  What  will  become  of  our  courthouses?  Are  they  to  be 
boarded  up  at  an  astronomical  waste  and  expense  to  the  taxpayers? 
What  will  be  come  of  our  judges?  Are  they  to  be  retired  or  pensioned 
off,  the  cost  of  which  is  to  be  an  added  saddle  on  the  back  of  the 
taxpayer  ? 

The  proponents  of  an  Automobile  Accident  Commission,  modeled 
after  the  Industrial  Accident  Commission,  are  always  careful  never 
to  mention  the  fact  that  every  contested  claim  would  have  to  be 
processed  through  the  Automobile  Accident  Commission.  It  was  re- 
cently estimated  that  96%  of  all  claims  are  settled  before  litigation.^^ 
What  a  torrent  of  new  claims  would  flood  any  Automobile  Accident 
Commission  at  an  added  staggering  expense  to  the  taxpayer.  Think 
of  the  tremendous  sums  that  would  be  required  to  pay  the  salaries  of 
commissioners,   doctors,   investigators,   clerks,  secretaries,  office  space. 

In  brief,  an  Automobile  Accident  Commission  is  not  economically 
feasible  and  cannot  be  defended  on  economic  principles. 

Can  it  be  denied  that  trial  by  jury  is  a  great  education  in  the 
operation  of  democracy?  Jury  service  is  usually  the  only  refresher 
course  in  civics  the  average  citizen  ever  receives  after  leaving  high 
school  or  college.  At  a  time  when  the  moral  fibre  of  our  country  is  all 
too  often  brought  into  issue,  the  experiences  and  education  obtained 
through  jury  service  cannot  be  discounted.  In  an  article  appearing  in 
the  Journal  of  the  American  Bar  Association  for  October,  1958,  Clar- 
ence K.  Steit  wrote  one  of  the  most  moving  descriptions  of  the  re- 
wards of  jury  service,  which  cannot  be  equated  in  dollars  and  cents, 
or  statistics  of  those  who  seek  a  change  for  their  own  benefit.  Mr. 
Steit  wrote : 

*'I  recall  no  other  personal  experience  shared  with  so  many  others 
which  required  in  us  each  and  jointly  such  a  combination  of  fairness, 
common  sense,  moral  courage,  tact,  open-mindedness,  patience,  malice 
toward  none  and  charity  for  all  (especially  the  jurors  who  differed 
most  stubbornly  from  you),  good  humor,  soul-searching  through  the 
night,  tolerance,  balance,  willingness  to  listen  to  others  and  change 
one's  verdict  in  the  light  of  further  knowledge,  readiness  to  talk  over 
and  over  the  case  in  the  frail  hope  of  finding  some  overlooked  fact  or 
consideration  that  might  bring  agreement,  respect  for  even  a  minority 
of  one  on  any  given  point  combined  with  respect  for  the  view  of  the 
great  majority — in  short  a  'decent  respect  for  the  opinions'  of  others 
together  with  firmness  in  the  right  as  God  gives  Ho  each  one  to  see 
the  right'.  It  was  reassuring  to  find  how  widespread,  at  least  in  a 
latent  state,  these  virtues  were  in  twelve  strangers,  drawn  at  random 
from  the  community,  and  forming  a  fair  sampling  of  it." 

We  ask  this  question :  Is  the  proposed  Automobile  Accident  Commis- 
sion a  sincere  effort  to  alleviate  court  congestion  or  is  it  a  disguised 
effort  to  deprive  the  people  of  another  of  their  dwindling  liberties? 
We  believe  the  very  statement  of  the  question  carries  its  own  answer. 

VI.     CONCLUSION 

In  conclusion  it  is  apparent  that  the  arguments  advanced  for  an 
Automobile  Accident  Commission  are  untenable  and  fall  under  critical 


12  Judge  Reginald  Bauder,  in  a  speech  before  the  American  Board  of  Trial  Advocates. 
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analysis.  The  arguments  in  favor  of  our  historic  system  of  trial  by  jury 
cannot  be  denied.  Now  is  the  time  to  fight  back  against  those  who, 
through  lack  of  information  or  political  expediency,  would  destroy 
the  citadel  of  personal  dignity  and  liberty,  trial  by  jury. 

Respectfully  submitted. 

The  Publication  Committee 
OF  THE  American  Board  of  Trial  Advocates 
Joseph  L.  Spray,  Chairman 
F.  V.  Lopardo 
Fred  Belanger 
Don  C.  Brown 

(6)  Statement  of  Raymond  G.  Stanbury 

Senate  Committee  on  Judiciary 
Suite  307,  State  Building 
Los  Angeles  12,  California 

Attention :  Senator  Edwin  J.  Regan 

Gentlemen:  As  a  member  of  the  Committee  of  the  State  Bar  of 
California  respecting  the  proposal  for  an  Automobile  Accident  Com- 
mission I  am  writing  in  response  to  your  communication  of  March  1, 
1960  and  will  make  my  comments  under  the  numerical  headings  of  your 
inquiry. 

1.  It  is  definitely  not  true  that  substantial  members  or  persons  are 
being  deprived  speedy  trials  in  automobile  cases.  Personal  injury  cases, 
of  all  types  of  litigation,  must  not  and  cannot  be  tried  too  quickly 
because  they  would  thereby  depend  upon  speculation.  In  the  entire 
state  there  are  only  two  counties  where  anything  which  can  properly 
be  called  congestion,  and  delay,  exist,  those  being  Los  Angeles  and 
San  Diego.  Certainly  a  lapse  of  seven  months  between  a  request  for 
setting  and  a  trial  date  is  not  an  unreasonable  delay  but  I  am  informed 
that  outside  of  the  two  counties  mentioned  there  is  no  greater  delay 
anywhere  in  the  state.  In  Los  Angeles  County  one  who  waives  a  jury 
can  get  to  trial  in  eight  months  at  this  time.  It  is  a  paradox  that  so 
many  persons  assume  that  there  is  unreasonable  congestion  and  delay 
whereas  this  is  not  so. 

2.  If  the  condition  existing  in  Los  Angeles  and  San  Diego  Counties 
may  be  called  congestion  resulting  in  unreasonable  delay  the  cause  is 
that  attorneys  file  Municipal  Court  cases  in  the  Superior  Court.  Twenty- 
nine  per  cent  of  the  personal  injury  cases  which  go  to  judgment  in 
Los  Angeles  County  result  in  awards  of  $2,000  or  less  and  should  have 
been  filed  in  the  Municipal  Court. 

3.  In  thirty-one  years  of  experience  in  the  personal  injury  field  I  am 
unable  to  think  of  anyone  to  whom  the  cost  of  trying  a  personal  injury 
action  has  been  too  great,  or  a  delay  a  cause  of  undue  financial  hard- 
ship. Undoubtedly  there  are  such  persons,  but  they  are  surely  a  small 
minority.  All  are  tried  on  contingent  fees  and  reputable  attorneys  have 
stopped  charging  the  high  percentages  formerly  in  vogue. 

4.  Increasing  the  jurisdictional  amount  of  the  ^Municipal  Courts 
would  be  a  tremendous  assistance  in  curing  whatever  condition  may 
properly  be  called  congestion.  As  noted  above  a  very  large  percentage 
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of  Superior  Court  cases  should  not  be  filed  in  that  court  at  all  but 
attorneys  are  afraid  to  file  in  the  Municipal  Court  for  fear  that  later 
developments,  or  claims  made  by  their  clients,  would  suggest  that  they 
had  been  in  error  in  so  doing.  May  I  also  say  that  legislation  which 
would  permit  a  case  to  be  transferred  from  the  Municipal  Court  to 
the  Superior  Court  would  be  another  great  step  in  the  right  direction 
and  would  put  an  end  to  the  problem  of  delay  altogether  in  my  opinion. 

5.  Whether  more  extensive  use  of  court  trials  as  distinguished  from 
jury  trials  would  result  in  greater  justice  is  a  question  which  can  be 
debated  endlessly  without  any  conclusion  being  reached.  In  my  opinion 
there  is  no  difference  except  that  it  is  very  rare  indeed  that  a  jury 
will  find  against  a  seriously  injured  claimant  as  distinguished  from 
those  who  are  exaggerating  minor  injuries. 

6.  The  only  effect  of  smaller  juries  in  my  opinion  would  be  to  reduce 
the  costs. 

7.  I  do  not  practice  before  the  Industrial  Accident  Commission  so  am 
not  qualified  to  answer  this  question.  However,  it  is  obvious  that  no 
scale  of  awards  can  provide  compensation  for  a  really  badly  injured 
person.  Workmen  with  such  injuries  are  not  adequately  compensated. 

8.  I  do  not  believe  that  an  unusual  loss  of  time  results  from  appeals 
in  damage  cases.  It  must  be  remembered  that  only  a  very  small  pro- 
portion of  damage  cases  are  appealed. 

9.  Anything  that  I  might  say  as  to  the  proportion  of  damage  cases 
which  are  settled  at  various  stages  of  the  proceedings  would  be  hearsay 
and  the  Committee  has  better  sources  of  information.  It  is  clear  how- 
ever that  very  few  victims  of  automobile  accidents  file  suit  at  all,  the 
bulk  being  settled  before  suit  or  being  dropped  as  baseless.  Of  those 
which  are  filed  only  a  small  percentage  are  actually  tried. 

10.  Pretrial  is  not  adapted  to  personal  injury  actions  and  cannot  be 
adapted  thereto.  The  special  pretrial  proceedings,  held  for  settlement 
purposes  only,  however,  is  very  helpful  where  the  attorneys  agree  that 
a  settlement  should  be  made  but  one  or  both  clients  need  to  be  given  a 
realistic  attitude.  A  judge  can  be  of  great  assistance  in  this  respect. 

11.  Pleadings  in  personal  injury  cases  are  extremely  simple.  No  one 
can  answer  the  question  whether  too  many  stipulations  or  orders  ex- 
tending time  are  being  obtained.  Most  attorneys  are  reasonably  diligent 
but  there  are,  as  in  all  areas  of  human  activity,  regrettable  exceptions. 

12.  Undoubtedly,  as  a  general  rule,  more  time  is  spent  trying  the 
issue  of  fault  than  the  issue  of  damages. 

I  believe  there  is  a  fundamental  objection  to  an  Automobile  Acci- 
dent Commission  in  that  the  adoption  of  such  procedure  would  inevi- 
tably require  a  fixed  scale  of  compensation  rather  than  awards  of  dam- 
ages based  upon  injuries.  This  is  because  there  would  have  to  be  lia- 
bility without  fault.  Otherwise,  if  liability  is  to  be  tried,  the  trial  of 
that  issue  would  simply  have  to  be  transferred  to  the  Commission  with 
the  same  consumption  of  time  and  delay  which  is  now  complained  of. 
With  liability  without  fault  there  would  have  to  be  a  ceiling  on  recov- 
eries or  the  premiums  would  be  absolutely  prohibitive.  Abolition  of 
excessive  verdicts  through  adoption  of  a  scale  would  not  serve  to 
reduce  premiums  appreciably  because  we  all  know  that  the  bulk  of  a 
premium  is  charged  for  the  first  few  thousand  dollars  of  exposure.  A 
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ceiling  would  make  it  absolutely  impossible  for  a  seriously  injured  per- 
son ever  to  be  compensated  and  thus,  in  my  opinion,  the  plan  would 
defeat  itself  at  the  very  outset. 

Critics  of  the  present  system  assume  that  there  are  a  large  number 
of  persons  suffering  from  delay,  and  being  denied  justice.  Undoubtedly 
there  are  such  persons,  although  frankly  I  cannot  identify  one  in  my 
personal  experience.  Certainly  such  persons  are  not  more  numerous, 
if  as  numerous,  as  those  who  under  the  proposed  system  would  be 
denied  recovery  commensurate  with  serious  injuries.  Furthermore  an 
increasing  number  of  persons  are  provided  emergency  medical  atten- 
tion under  various  plans,  self  procured  or  provided  by  employers. 

Very  truly  yours, 

Raymond  G.  Stanbury 
(7)  Sfafemenf  of  Robert  P.  Sfebbtns 

Senator  Edwin  J.  Regan,  Chairman 

California  Senate  Committee  on  Judiciary 
Sacramento,  California 

RE:  Proposed  Auto  Accident  Commission 
Dear  Sib:  I  would  like  briefly  to  write  answers  to  twelve  questions 
propounded  by  your  Committee,  and  I  sincerely  feel  that  the  opinions 
that  I  am  herein  stating  express  the  general  opinion  of  members  of 
the  Bar  and  also  the  below  answers  represent  a  resume  of  opinions 
of  at  least  twenty  of  my  own  law  clients  with  whom  I  have  discussed 
the  proposed  auto  accident  commission. 

I  do  not  feel  that  substantial  numbers  of  persons  are  being  de- 
prived of  a  speedy  trial  in  automobile  cases.  This  is  based  upon  the 
fact  that  cases,  other  than  the  so-called  "nuisance-value  personal  in- 
jury case",  should  not  be  settled  within  a  period  of  less  than  six 
to  twelve  months  from  the  date  of  the  injury.  In  Los  Angeles  County, 
it  takes  approximately  twelve  to  fifteen  months  for  a  case  to  come 
to  trial  from  the  date  that  the  action  is  filed.  It  has  been  my  experi- 
ence that  approximately  sixty  per  cent  of  the  personal  injury  cases 
in  my  office  are  settled  within  a  period  of  six  to  nine  months  from 
the  date  that  the  client  fii-st  consulted  me  in  my  office.  Approximately 
thirty  per  cent  of  the  above  sixty  per  cent  are  settled  within  approxi- 
mately four  months  from  the  date  of  first  consultation  in  my  office. 
The  reason  that  fifty  per  cent  or  more  of  the  cases  should  not  be 
settled  in  any  less  than  six  to  nine  months  (if  not  longer)  from  the 
date  of  accident  is  that  in  eases  involving  any  substantial  injury, 
there  is  a  substantial  probability  of  recurrence  of  pain  or  aggravation 
of  injury,  thereby  making  it  necessary  for  the  plaintiff  to  return 
to  a  doctor  for  further  medical  care,  after  he  was  first  released.  There 
is,  too,  a  great  likelihood  that  a  client  would  become  very  displeased 
with  an  attorney  who  settled  most  of  his  cases  within  one  to  three 
months  from  the  date  of  injury,  because  after  a  release  of  claims  had 
been  signed  and  the  case  settled,  further  medical  attention  and  further 
medi<'al  expenses  Avould  become  necessary,  and  the  client  would  have 
settled  for  too  low  a  figure.  There  are  occasions  wliere  the  attorney 
must,  because  of  financial  distress  or  pure  eagerness  on  the  part  of  a 
client  to  have  a  sum  of  money  as  soon  as  possible,  and  to  keep  his 
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client  pleased,  settle  a  case  in  a  very  short  time  and  in  such  cases 
it  is  the  attorney's  duty  to  warn  the  client  that  there  may  be  future 
recurrences  which  will  make  the  fast  settlement  inadequate. 

It  is  only  in  a  very  small  per  cent  of  the  cases  that  an  injured 
client  is  unable  to  adequately  support  himself  and  his  family  during 
a  period  of  disability  and  waiting  for  settlement  of  a  case.  Almost 
all  individuals  in  the  State  of  California  have  group  insurance  at 
their  place  of  employment,  medical  payments  coverage  on  their  auto- 
mobile insurance  which  provides  coverage  for  medical  expenses 
whether  injured  as  a  passenger  or  driver  in  an  automobile  or  as  a 
pedestrian,  they  will  receive  income  disability  benefits  either  through 
unemployment  insurance,  workmen's  compensation,  and/or  private 
or  company  insurance  plans.  The  great  majority  of  individuals  have 
other  sources  of  help  from  other  people  or  savings  or  company  sick 
pay  which  will  take  care  of  them  in  emergencies.  As  to  that  very 
small  category  of  individuals  who  do  not  have  sources  as  mentioned 
above,  a  delay  of  two  to  three  months  before  receiving  funds,  would 
usually  be  as  disastrous  as  a  delay  of  six  to  twelve  months ;  and  for 
the  persons  whose  cases  should  take  a  longer  time  to  settle,  it  is  to 
their  benefit  financially  to  wait  and  make  certain  that  there  will  be 
no  further  recurrences  or  aggravation  of  injuries. 

Furthermore,  whenever  I  personally  (and  I  believe  that  this  is 
the  case  with  the  great  majority  of  attorneys)  am  contacted  by  a 
client  and  am  informed  that  he  is  being  bothered  by  creditors  for 
general  debts  or  by  doctors  for  hospital  or  medical  bills  incurred  as  a 
result  of  an  accident,  I  have  found  that  virtually  all  such  individuals 
or  organizations  are  understanding  and  will  wait  until  a  matter  is 
taken  care  of  to  have  any  debts  paid. 

As  to  the  small  "nuisance-value"  case,  in  which  there  is  virtually 
no  injury  or  virtually  no  legal  liability,  this  kind  of  case  can  usually 
be  cleared  up  in  a  very  short  period  of  time,  usually  within  three  to 
four  months.  I  do  not  believe  that  this  type  of  litigant  makes  it  neces- 
sary for  the  court  system  to  be  drastically  changed  to  get  his  money 
speedily.  It  has  been  my  experience  that  virtually  all  cases  with  a 
settlement  value  in  excess  of  $1,500.00  should  not  be  settled  in  a 
period  of  less  than  six  months  because  of  the  probability  that  there 
may  be  need  for  further  medical  treatment. 

It  is  my  own  practice  and  I  believe  the  practice  of  the  majority 
of  personal  injury  attorneys  to  file  suit  in  order  to  get  a  trial  date 
on  a  matter,  unless  it  is  a  suit  with  a  probable  settlement  value  of 
less  than  $1,000.00,  as  soon  as  sufficient  information  has  been  collected 
in  order  to  get  the  court  time  running.  While  there  may  be  some 
congestion  in  the  courts,  I  believe  that  the  practice  in  Los  Angeles 
County  of  special  pretrial  conferences  along  with  the  new  procedure 
providing  for  optional  transfer  to  Muncipal  Court  on  smaller  cases 
at  time  of  the  pretrial,  will  very  greatly  reduce  any  congestion  in 
the  courts.  In  Los  Angeles  County  a  municipal  court  case  comes  to 
trial  on  an  average  of  five  to  six  months  from  the  date  of  filing,  and 
a  Superior  court  case  comes  to  trial  in  about  twelve  to  fifteen  months. 
I  believe  that  the  trial  date  periods  in  less  congested  counties  is  not 
as  long  as  stated  above.  In  general,  I  do  not  believe  that  any  great 
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service  would  be  performed  for  litigants  who  have  substantial  in- 
juries to  even  make  it  possible  for  a  case  to  come  to  trial  within  a 
period  any  less  than  nine  months  from  the  time  for  a  first  conference 
in  an  attorney's  office. 

As  you  can  see  from  the  above,  my  answer  to  your  first  question  is 
no;  however,  admittedly,  any  deprivation  of  a  speedy  trial  in  automo- 
bile cases,  which  ranges  beyond  a  period  much  longer  than  a  year, 
would  appear  to  be  more  the  fault  of  dilatory  tactics  of  an  attorney  in 
filing  the  lawsuit  so  as  to  get  his  day  in  court  as  soon  as  possible.  It 
would  seem  that  this  possible  fault  can  be  cured  in  many  other  ways 
than  the  formation  of  an  auto  accident  commission.  I  have  found  that  on 
the  average,  an  attorney  should  be  able  to  collect  sufficient  medical 
data,  estimates  as  to  medical  costs,  sufficient  facts  to  file  the  initial 
pleading,  and  other  such  matter,  within  one  to  three  months  from  the 
date  of  the  first  conference  of  a  client  in  the  attorney's  office.  Let  us 
note  at  this  point,  that  the  time  that  elapses  between  the  date  of  acci- 
dent and  the  first  time  that  a  client  decides  to  retain  an  attorney  to 
represent  him  is  completely  within  the  control  of  the  injured  person 
and  not  the  attorney.  I  have  found  in  the  past  that  in  many  cases 
where  persons  complain  of  the  number  of  months  between  the  date 
of  accident  and  when  a  case  is  finally  settled  or  comes  to  trial,  the 
fault  therefor  partially  lies  with  the  litigant  in  that  he  delayed  un- 
reasonably before  contacting  an  attorney  so  that  the  attorney  could 
start  collecting  the  information  necessary  for  settling  the  case.  It  would 
seem  that  this  same  fault  would  still  remain  even  if  there  were  an 
auto  accident  commission,  and  this  is  presently  the  case  regarding 
industrial  accident  commission  cases. 

I  would  suggest  that  a  rule  of  court  substantially  reducing  the 
amount  of  a  contingency  fee  which  an  attorney  may  collect  or  some 
other  such  penalty  on  the  attorney  himself  be  instituted,  if  it  be  shown 
that  the  attorney  was  dilatory  in  initially  filing  a  lawsuit  that  has  a 
value  in  excess  of  $1,000.00.  It  would  seem  that  another  possible  solu- 
tion to  the  problem  of  having  a  court  trial  date  more  in  conformity 
with  the  date  of  accident,  would  be  for  the  court  to  provide  some  short 
simple  form  for  an  attorney  to  file  in  court  to  reserve  a  trial  date,  with 
a  provision  that  such  forms  must  be  filed  within  a  period  of  approxi- 
mately two  to  three  months  from  the  date  of  first  consultation  with  the 
client  and  a  further  provision  for  some  penalty  upon  the  attorney 
either  by  paying  a  fine  to  the  court  or  by  reducing  what  his  contin- 
gency fee  would  otherwise  be  if  he  does  not  notify  the  court  to  dismiss 
such  a  request  for  a  trial  date  shortly  after  a  case  has  been  settled. 

I  do  not  feel  that  the  costs  of  trial  of  personal  injury  actions  are 
too  costly  to  the  parties  involved,  and  I  have  heretofore  discussed  the 
matter  of  undue  financial  hardship  upon  litigants  caused  by  delay 
in  reaching  trial.  It  is  my  opinion  that  a  contract  for  a  contingency 
fee  plus  court  costs  is  fair  to  a  client  and  the  amount  of  work  involved 
in  properly  presenting  a  client's  case  either  for  settlement  or  trial  justi- 
fies the  average  contingency  fee  charged  by  reputable  attorneys.  In 
my  years  of  practice  I  have  on  numerous  occasions  suggested  to  clients 
that  I  would  represent  them  on  a  cash  retainer  basis,  if  they  did  not 
prefer  the  contingency  fee  plus  costs  method,  and  have  quoted  the 
usual  fees  for  the  time  that  would  be  involved  in  other  types  of  actions. 
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I  have  never  had  a  client  accept  or  desire  a  retainer  fee  basis  where 
they  pay  for  the  attorney's  fee  whether  they  lose  or  win  as  opposed 
to  the  contingency  fee  contract  on  accident  cases.  It  has  been  my 
experience  that  all  of  the  many  personal  injury  litigants  whom  I  have 
represented  have  preferred  the  contingency  fee  arrangement,  because 
they  did  not  desire  to  have  to  pay  a  fee  to  an  attorney  if  they  did  not 
receive  a  sum  of  money  for  their  injury  and  also  I  have  found  that 
clients  prefer  an  arrangement  whereby  the  attorney  shares  on  a  per- 
centage basis  in  any  recovery,  because  the  client  realizes  that  the  attor- 
ney has  every  possible  incentive  to  obtain  the  highest  value  for  a 
case.  In  my  practice,  unless  it  is  a  case  in  which  there  are  obviously 
going  to  be  a  high  amount  of  damages  and  legal  liability  in  the  matter 
is  virtually  a  certainty  (in  such  cases  I  charge  a  lower  than  normal 
contingency  fee),  my  usual  contingency  fee  is  25%  if  I  effect  settle- 
ment without  the  filing  of  a  suit,  33^%  if  I  file  suit,  and  40%  if  the 
case  is  tried.  It  is  my  opinion  that  this  is  a  fair  fee  in  the  average  per- 
sonal injury  case,  both  to  the  client  and  the  attorney,  and  I  further 
feel  that  the  fees  should  be  graduated  as  I  have  stated  above  because 
the  more  the  work  and  time  an  attorney  spends  on  a  case,  the  higher 
should  be  the  fee.  Furthermore,  the  attorney  is  usually  more  ade- 
quately representing  his  client  by  going  through  the  usual  legal  pro- 
cedures involved  in  bringing  a  case  to  trial,  as  it  is  general  insurance 
company  practice  not  to  make  the  highest  offer  of  settlement  for  a  case 
until  the  trial  date  is  near  at  hand.  The  latter  stated  fact,  I  believe, 
would  continue  to  be  true  no  matter  what  type  of  legal  procedure  were 
used  to  settle  injuries  in  accident  cases,  because  an  insurance  company 
always  tries  to  out-bluff  and  out-wait  the  plaintiff  and  the  plaintiff's 
attorney  in  order  to  try  to  settle  the  case  at  a  bargain  figure,  and  fur- 
thermore, it  is  my  opinion,  that,  except  for  the  small  type  of  case  with 
a  value  below  $1500.00  which  should  be  settled  without  litigation,  the 
insurance  company  as  a  matter  of  general  policy  delays  in  offering  and 
paying  out  the  top  value  for  a  case  until  it  is  absolutely  necessary  (that 
is,  shortly  before  the  trial  date),  since  insurance  companies  are  getting 
an  investment  return  on  their  capital  so  long  as  they  manage  to  keep 
the  capital  invested.  Of  course,  the  last  stated  fact  is  not  important 
in  a  single  case,  but  with  a  large  nation-wide  insurance  company  which 
has  thousands  of  cases  in  process  at  any  one  time  with  a  value  in 
excess  of  $2,000.00  each,  the  investment  return  on  the  aggregate  capi- 
tal represents  a  susbtantial  sum  of  money.  I  feel  that  the  condition 
mentioned  above  would  continue  no  matter  what  type  of  procedure 
were  used  to  effect  settlement  of  auto  injury  cases. 

I  would  highly  recommend  increasing  the  jurisdictional  amount  in 
Municipal  Courts  to  some  sum  such  as  $5,000.00,  particularly  to  be 
applicable  in  personal  injury  actions.  I  believe  that  many  attorneys 
now  file  cases  involving  personal  injuries  in  Superior  Court  where  the 
special  damages  are  as  low  as  $300  to  $400,  simply  because  of  the  fact 
that  most  insurance  companies  do  not  use  house  counsel  for  Superior 
Court  cases  and  therefore  are  faced  either  with  settling  a  case  or 
incurring  legal  fees  for  defense.  Furthermore,  it.  is  conceivable  that 
smaller  cases  with  $200  to  $500  in  special  damages  (and  this  probably 
represents  a  very  large  amount  of  the  personal  injury  cases  filed) 
might  conceivably  with  fortunate  breaks  exceed  the  present  $3,000.00 
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jurisdictional  limit  of  Municipal  Courts,  but  it  would  be  quite  rare  for 
such  cases  to  exceed  values  in  excess  of  $5,000.00  or  $6,000.00.  I  would 
recommend  the  present  penalty  such  as  possible  forfeiture  of  court 
costs  in  the  event  that  a  judgment  lower  than  my  proposed  jurisdic- 
tional limit  were  obtained  in  Superior  Court  and  some  other  type  of 
penalt}^  possibly  as  to  the  amount  of  fee  to  be  received  by  the  attorney, 
for  flagrant  disregard  of  good  faith  and  filing  suit  in  the  wrong  court. 
I  believe  that  the  new  Los  Angeles  Superior  Court  pretrial  procedure 
providing  for  transfer  of  cases  to  Municipal  Court,  where  such  appears 
justified,  to  further  be  an  effective  remedy  in  substantially  reducing 
court  congestion.  I  believe  that  the  above  mentioned  procedures  which 
would  keep  more  cases  in  Municipal  Court  would  very  greatly  help 
toward  more  speedy  trials  of  actions  and,  more  importantly,  would  very 
sub.stantially  contribute  to  settlement  of  those  cases  which  should  be 
settled  without  resorting  to  litigation  in  the  courts. 

I  personally  would  prefer  that  parties  in  a  personal  injury  action 
continue  to  have  the  right  to  a  jury  trial  upon  demand.  I  very  much 
favor,  however,  the  procedure  that  we  are  using  in  Los  Angeles  County 
relative  to  the  encouragement  of  the  use  of  a  personal  injury  panel  of 
judges  for  a  court  trial,  in  order  to  reduce  the  amount  of  jury  trials 
demanded.  Both  as  to  the  plaintiff's  side  and  the  defendant's  side,  I 
believe  that  there  are  certain  individual  situations  where,  because  of 
background  and  other  factors,  certain  individual  judges  might,  in  a 
court  trial,  be  inclined  to  in  general  favor  one  side  or  the  other.  I  would 
be  in  favor  of  a  procedure  to  be  used  in  every  personal  injury  case 
whereby  if  a  party  has  made  a  certain  demand  for  settlement  or  if  a 
defendant  has  made  a  certain  offer  for  settlement,  in  the  event  that  a 
party  in  such  an  action  demand  a  jury  rather  than  a  court  trial,  and 
yet  fail  to  at  least  equal  the  demand  or  the  offer  for  settlement,  then 
that  losing  party  should  pay  the  other  party's  costs  of  trial.  I  am  aware 
that  we  have  such  an  optional  procedure  available  in  Superior  Court 
presently;  however,  I  believe  that  if  it  were  made  mandatory  for  both 
parties,  at  time  of  pretrial,  to  make  offers  and  demands  for  settlement 
(and  for  the  defendant  to  so  state  if  they  are  going  to  make  absolutely 
no  offer  for  settlement),  I  believe  there  would  be  more  settlements  of 
cases  at  pretrial  and  I  feel  that  there  would  be  more  cases  resort  to 
court  trials  than  jury  trials. 

I  personally  would  prefer  to  have  the  number  of  jurors  remain  the 
same,  and,  by  my  own  experience,  I  find  it  rather  difficult  to  believe 
that  the  administration  of  justice  would  be  expedited  by  the  use  of  a 
smaller  number  of  jurors. 

In  my  practice,  I  handle  a  rather  substantial  number  of  workmen's 
compensation  cases  before  the  Industrial  Accident  Commission.  Because 
of  the  fact  that  in  the  average  small  case  where  the  award  is  less  than 
approximately  $2,000.00,  the  fee  for  the  attorney  is  relatively  slight 
and  is  unprofitable  in  comparison  to  the  amount  of  time  spent  on  such 
cases,  I  am  very  selective  about  the  types  of  industrial  accident  cases 
which  I  take,  and  I  personally  must  either  see  the  possibility  of  a  profit- 
able fee  or  the  source  of  referral  of  the  case  must  be  such  that  I  am 
virtually  forced  to  accept  the  case  to  keep  the  good  will  of  some  other 
client.  I  find  it  very  difficult  to  believe  that  any  proposed  auto  accident 
commission  procedure  would  differ  substantially,  if  at  all,  from  the 
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procedure  of  the  Industrial  Accident  Commission  as  it  exists  presently. 
In  regards  to  my  thoughts  on  the  matter  of  recoveries  for  specific 
injuries  being  limited  by  law  as  they  are  under  the  Workmen's  Com- 
pensation Act,  I  believe  that  my  thoughts  on  the  matter  would  best  be 
expressed  by  the  fact  that  on  innumerable  occasions  I  have  remarked 
to  applicants  when  I  was  representing  them  in  Industrial  Accident 
Commission  cases  that  it  was  a  shame  that  their  particular  serious 
injury  came  under  the  Workmen's  Compensation  Act  rather  than 
under  a  personal  injury  action  where  the  recovery  was  unlimited. 

I  am  aware  that  there  is  a  social  policy  argument  for  the  industrial 
injuries  so  that,  regardless  of  fault,  an  injured  worker  will  at  least 
recover  some  amount  of  money  for  an  injury  and  period  of  disability, 
and  I  am  aware  that  there  is  some  analogy  to  the  same  argument  which 
could  be  applied  to  individuals  and  dependents  of  individuals  who  are 
injured  and  disabled  as  a  result  of  non-industrial  injuries.  However, 
I  believe  that  the  analogy  for  this  argument  is  by  far  overpowered  by 
the  fact  that  a  citizen  should  be  entitled  to  recover  the  full  value  for 
his  injuries  and  disabilities,  particularly  where  he  was  not  at  fault. 
If  there  is  a  desire  to  make  it  possible  under  the  law  in  California  for 
more  injured  persons  to  recover  some  amount  of  damages  for  their 
injuries  regardless  of  fault,  then  I  strongly  urge  that  your  Committee 
and  the  State  Legislature  give  consideration  to  the  adoption  of  the 
comparative  negligence  rule  in  the  State  of  California,  similar  to  what 
has  been  done  in  other  states.  It  has  been  my  experience  in  virtually 
all  industrial  accident  cases  where  there  were'  serious  injuries  that  an 
applicant  did  not  have  his  case  finally  settled  any  less  than  nine  months 
after  the  injury  had  occurred,  and  very  often  industrial  injury  cases 
drag  on  over  a  period  of  one  or  two  years,  or  even  longer,  depending 
upon  the  seriousness  of  the  injury.  The  reason  for  the  delay  is,  of 
course,  the  fact  that  the  Industrial  Accident  Commission  does  not  give 
the  permanent  disabilitj^  award  to  an  applicant  until  his  case  has 
become  permanent  and  stationary.  This,  of  course,  means,  briefly,  until 
the  injured  worker  has  completely  recovered  or  until,  in  all  the  doctors' 
or  in  the  Commission's  opinion,  medical  treatment  will  not  further 
improve  the  applicant's  condition.  This  matter  of  a  case  not  being 
permanent  and  stationary  is,  of  course,  exactly  the  same  situation  and 
reason  that  I  have  previously  given  for  my  opinion  that  an  auto  acci- 
dent commission  would  not  in  the  majority  of  cases  result  in  any 
speedier  settlement  or  award  to  a  litigant.  If  any  procedure  were  de- 
veloped which  forced  an  earlier  settlement  of  a  case  before  nine  months 
to  a  year,  for  the  average  personal  injury  case  I  strongly  believe  that 
a  great  injustice  would  be  done,  because  of  the  likelihood  that  a  litigant 
might  need  future  medical  treatment.  Furthermore,  as  to  industrial 
accident  cases,  I  have  on  many  occasions  observed  situations  where  an 
applicant  before  the  Industrial  Accident  Commission  effected  a  settle- 
ment which  was  not  a  just  sum  for  his  case  when  he  did  not  have  the 
advice  of  an  attorney,  and  I  have  been  consulted  by  a  substantial 
number  of  persons  who  had  been  involved  in  industrial  injuries  who, 
through  one  ruse  or  another  of  an  adjuster,  had  been  misled  as  to  his 
legal  rights  and  entirely  lost  a  right  of  recovery  before  the  Commission 
or  had  an  award  substantially  reduced  from  what  it  otherwise  would 
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have  been  with  proper  leg^al  representation  on  the  part  of  the  applicant 
in  an  industrial  accident  ease.  Experience  has  shown  that  the  procedure 
of  the  Industrial  Accident  Commission  has  resulted  in  injured  parties 
attempting  to  represent  themselves  or  relying  entirely  upon  advice 
given  them  by  an  adjuster  representing  the  insurance  company  who  is 
supposed  to  pay  that  injured  person.  All  too  often,  an  insurance 
adju.ster,  whose  main  job  is  to  save  money  for  his  employer,  has 
deceived  potential  litigants  as  to  their  legal  rights,  which  has  resulted 
in  such  uninformed  individuals  being  cheated.  I  strongly  believe  that 
the  general  public  should  be  more  educated  to  seek  legal  advice  when 
they  are  in  need  of  it,  and  I  personally  believe  that  any  competent 
attorney  more  than  justifies  the  fee  that  he  receives  for  his  services  in 
a  personal  injury  action  or  in  an  industrial  injury  matter.  I  do  not 
believe  that  there  are  a  very  great  proportion  of  cases  in  which  the 
attorney  has  not  gotten  more  of  a  net  settlement  to  the  client,  than 
the  client  could  have  gotten  for  himself  without  an  attorney,  I  fear 
that  most  competent  attorneys  in  this  state  would  adopt  the  same  policy 
that  I  have  stated  previously  above  as  to  industrial  accident  cases  in 
representation  of  clients  in  personal  injury  cases,  if  an  Automobile 
Accident  Commission  procedure  were  adopted  in  this  state.  I  feel  that 
the  net  result  would  be  that  in  far  too  many  cases  an  automobile 
accident  litigant  would  either  receive  no  legal  representation  at  all  or 
incompetent  legal  representation,  even  though  he  badly  needed  a  good 
attorney,  if  a  similar  type  of  fee  schedule  were  adopted  for  a  proposed 
auto  accident  commission. 

It  seems  apparent  that  in  a  substantial  number  of  cases  an  unreason- 
able amount  of  time  is  consumed  in  the  appeal  of  judgment  in  damage 
cases.  However,  a  solution  to  this  problem  appears  rather  simple.  It 
would  seem  possible  that  a  table  giving  a  range  of  damages  for  specific 
injuries  and/or  total  special  damages  could  be  developed  for  the  use 
of  the  courts,  and  that  a  rule  could  be  enacted  whereby  a  litigant  did 
not  have  the  right  to  appeal  on  the  basis  of  amount  of  damages  granted 
in  a  case,  except  by  a  motion  in  court  and  a  showing  of  very  unusual 
circumstances. 

As  to  my  own  personal  injury  cases,  which  I  believe  represent  the 
average  experience  in  a  law  office,  I  would  estimate  that  approximately 
twenty-five  to  thirty  per  cent  of  personal  injury  cases  are  settled  prior 
to  filing  a  complaint ;  I  might  further  add  that  virtually  without  excep- 
tion all  of  the  cases  settled  Avithout  filing  a  complaint  are  for  $1,500.00 
or  less.  I  would  further  estimate  that  between  fifty  to  sixty  per  cent  of 
the  other  personal  injury  cases  are  settled  prior  to  trial.  I  might  further 
state  that  of  the  latter  category  the  much  larger  majority  of  personal 
injury  cases  are  settled  usually  during  a  period  slightly  before  or  at 
the  pretrial  conference  or  thereafter  up  to  the  date  of  trial.  I  might 
further  add  that  I  would  estimate  that  eighty  to  ninety  per  cent  of  the 
latter  category  of  cases  which  are  settled  during  the  period  mentioned 
above  should  not  be  settled  any  sooner,  because  of  the  possibility  of  a 
new  need  for  further  medical  treatment,  discovery  of  latent  injuries 
resulting  from  the  accident,  and  other  such  factors.  I  have  found  that 
it  is  not  at  all  unusual  in  personal  injury  cases  to  find  that  a  serious 
injury  may  develop  or  be  discovered  for  the  first  time  six  months  to  a 
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year  after  the  original  date  of  an  accident.  Furthermore,  one  unfortu- 
nately cannot  draw  a  line  of  demarcation  based  upon  some  objective 
factor  such  as  the  amount  of  special  damages  originally  being  small  or 
the  amount  of  property  damage  to  a  car  being  small.  I  am  personally 
aware  of  auto  accident  cases  which  developed  such  serious  injuries  as 
a  herniated  intervertebral  disc  arising  from  auto  accidents  in  which 
there  was  virtually  no  observable  damage  to  the  car  in  which  the  liti- 
gant was  riding  (often  less  than  $50  to  $25  damage),  and  it  is  not 
unusual  for  such  types  of  injuries  to  first  be  definitely  diagnosed  by 
a  doctor  six  months  to  a  year  after  the  accident  occurred.  It  is  not 
unusual  for  an  attorney  to  have  a  personal  injury  case  in  which  he 
first  evaluated  the  involved  injury  to  be  of  a  settlement  value  of  $750.00 
to  $1,500.00,  later  develop  into  a  case  having  a  value  of  from  $15,000.00 
to  $30,000.00.  Only  time  and  proper  and  competent  observation  of  the 
litigant,  both  medically  and  legally,  will  make  it  possible  for  an  attorney 
to  draw  a  line  of  demarcation  between  his  small  personal  injury  case 
and  the  largest  cases. 

Obviously,  from  the  above  mentioned  percentages  of  cases,  only 
approximately  ten  to  twenty  per  cent  of  the  total  number  of  personal 
injury  cases  are  tried  or  are  settled  in  trial.  A  very  small  percentage 
of  the  total  cases  on  which  an  attorney  is  retained  will  ever  go  on 
appeal,  but  I  feel  that  a  rule  similar  to  the  one  that  I  have  suggested 
previously,  should  be  instituted  as  to  appeals  on  the  amounts  of  dam- 
ages. The  reason  that  I  feel  such  appeals  should  be  limited,  is  that  an 
insurance  company  which  has  a  large  judgment  awarded  against  one 
of  its  insured's,  still  has  a  new  sword  over  the  head  of  the  plaintiff 
and  the  plaintiff's  attorney.  If  there  are  no  other  grounds  of  appeal, 
the  defense  attorney  can  appeal  on  amount  of  damages  and  seriously 
delay  the  time  further  before  a  litigant  will  receive  payment  of  judg- 
ment. The  delay  plus  the  additional  work  involved  for  the  plaintiff's 
attorney  in  such  an  appeal  can  commonly  result  in  an  unjust  compro- 
mise settlement  of  a  good  jury  verdict  in  order  to  circumvent  further 
delay. 

I  sincerely  believe  that  the  pretrial  conference  procedure  being  used 
in  Los  Angeles  County  is  very  successfully  resulting  in  settlement  of 
personal  injury  cases  without  trial,  in  reducing  the  trial  time  of  a  case 
that  would  otherwise  be  involved,  and  I  like  the  procedure  of  trans- 
ferring unworthy  cases  to  Municipal  Court.  I  would  very  much  be  in 
favor  of  a  special  pretrial  conference  procedure  as  we  have  here  in 
Los  Angeles  County,  which  is  only  available  upon  the  consent  and  re- 
quest of  both  counsel,  being  made  mandatory  for  all  personal  injury 
cases.  I  honestly  believe  that  we  are  presently  approaching  the  problem 
of  congestion  of  the  courts  and  delay  in  settlement  of  cases  along  the 
right  direction,  without  resorting  to  an  auto  accident  commission,  and 
I  am  sincerely  of  the  opinion  that  within  the  foreseeable  near  future 
the  problem  can  be  solved  without  resort  to  any  type  of  commission 
practice. 

I  do  not  personally  feel  that  the  pleadings  in  personal  injury  cases 
are  unnecessarily  complex  or  that  there  are  too  many  stipulations  and 
orders  extending  time  being  obtained.  The  latter,  regarding  extensions 
of  time  for  pleading,  are  completely  within  the  control  of  an  indi- 
vidual attorney,  and  he  can  be  courteous  to  opposing  counsel  when- 
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ever  necessary  without  jeopardizing  an  unreasonable  delay  in  getting 
a  trial  date  for  a  ease.  I  would  be  in  favor  of  some  simple  procedure, 
as  I  previously  outlined  above,  if  such  is  practicable,  for  getting  trial 
dates  on  cases  more  in  conformity  with  the  date  of  injury.  I  believe 
that  if  such  a  practice  were  possible,  the  adjuster  for  an  insurance 
company  and  a  defense  attorney  would  be  interested  in  paying  atten- 
tion to  settling  a  case  as  soon  as  possible,  because  otherwise  legal  fees 
for  defense  of  the  case  would  be  certain  to  arise  within  a  limited  num- 
ber of  months  from  the  date  that  a  client  first  returned  an  attorney 
to  represent  him, 

I  do  not  believe  that  an  attorney  can  particularly  generalize  and 
state  whether  the  issue  of  fault  or  the  issue  as  to  amount  of  damages 
is  taking  the  most  trial  time.  The  situation  is  different  in  each  and 
every  case,  dependent  upon  the  facts  of  a  particular  case,  and  the 
issue  as  to  the  amount  of  damages.  While  I  have  observed  many  cases 
in  which  it  would  be  more  practicable  and  time-saving  for  either  the 
issue  of  fault  or  the  issue  of  damages  to  be  decided  by  a  judge  and  the 
other  issue  decided  by  a  jury,  I  firmly  believe  in  the  American  jury 
system  and  I  believe  that  our  way  of  life  and  government  demand  that 
each  litigant  have  his  right  to  either  a  court  or  jury  trial. 

In  conclusion,  I  sincerel.y  hope  that  at  least  the  amount  of  time  that 
was  consumed  in  dictating  this  letter  to  your  Committee  will  be  con- 
sumed in  consideration  of  the  points  that  I  have  outlined  in  this  letter. 
I  sincerely  believe  that  the  thoughts  outlined  in  this  letter  are  repre- 
sentative of  those  of  a  majority  of  the  members  of  the  Bar  and  are 
also  representative  of  the  majority  of  the  individuals  with  whom  I 
have  discussed  this  problem  who  are  not  members  of  the  Bar.  I  further 
want  to  state  that  I  cannot  help  but  believe  that  if  the  State  of  Cali- 
fornia chooses  to  adopt  some  type  of  auto  accident  commission  proce- 
dure whereby  any  injured  party  is  going  to  be  paid  some  sum  of 
money  regardless  of  fault  in  driving,  that  this  would  result  in  a  more 
careless  and  reckless  attitude  toward  driving  by  certain  groups  of  the 
motoring  public  and  it  could  also  result  in  certain  types  of  individuals 
trying  to  create  or  fake  claims  in  order  to  get  money  awards  which 
they  do  not  justlj''  deserve.  If  there  is  some  desire  on  the  part  of  the 
majority  of  your  committee  to  recommend  legislation  which  would 
result  in  auto  accident  litigants  getting  some  type  of  award  and  their 
innocent  dependents  not  being  completely  deprived  of  funds  because 
of  contributory  negligence,  then  I  strongly  urge  and  request  that  your 
committee  give  serious  consideration  to  the  adoption  of  the  compara- 
tive negligence  law  in  California. 

Yours  very  truly, 

Robert  P.  Stebbins 

(8)  Stafement  of  the  California  Automobile  Association 

CALIFORNIA   AUTOMOBILE   ACCIDENT   COMMISSION 

Public  attention  has  been  directed  to  the  recent  proposal  that  a  Cali- 
fornia Automobile  Accident  Commission  be  created.  The  idea  immedi- 
ately prompted  one  wag  to  observe  that  with  the  present  frequency  and 
severity  of  traffic  accidents,  a  Commission  was  hardly  necessary  to 
encourage  more  of  them.  All  of  whicli  points  up  the  uncertainty  and 


AUTOMOBILE  ACCIDENT  LITIGATION  85 

confusion  which  exists  in  the  public  mind  over  the  purpose,  intent  and 
functions  to  be  performed  by  a  Commission  for  Automobile  Accidents. 
And  while  it  is  rather  obvious  that  such  a  Commission  would  hardly 
be  created  "for  automobile  accidents,"  there  is  still  doubt  as  to  its 
real  purpose. 

Attorney  Stanley  Weigel  has  prepared  and  published  a  preliminary 
report  on  the  subject  at  the  request  of  Governor  Brown.  The  citizens 
of  California  are  indebted  to  Mr.  Weigel  for  an  outstanding  public 
service.  We  do  not  know,  at  this  stage,  whether  a  State  Commission  to 
deal  with  traffic  accidents  is  desirable  or  not.  However,  Mr.  Weigel  has 
given  a  clear  and  objective  analysis  of  the  overall  problem  and  the 
facts  which  must  be  uncovered,  analyzed  and  evaluated  if  we  are  to 
reach  intelligent  decisions. 

It  is  most  unfortunate  that  so  many  persons  have  decided  to  be  for 
or  against  an  Automobile  Accident  Commission — even  before  the  facts 
have  been  fully  developed  and  their  relative  importance  weighed. 

In  the  final  analysis,  the  ultimate  decision  should  not  be  made  on  the 
effect,  good  or  bad,  such  a  Commission  would  have  on  insurance  com- 
panies, the  practicing  attorneys  who  customarily  represent  plaintiffs  or 
defendants,  or  even  the  courts,  much  of  whose  time  is  presently  occu- 
pied trying  automobile  accident  cases. 

No  indeed,  this  issue,  like  all  issues  involving  important  social  prob- 
lems, should  be  resolved  solely  on  the  basis  of  what  will  best  serve  the 
public  interest.  With  that  goal  firmly  fixed  in  mind,  let  us  proceed  with 
the  factual  study  and  let  the  ' '  chips  fall  where  they  may. ' ' 

E.     HEARING  IN  LOS  ANGELES,  CALIFORNIA 

The  procedures  and  studies  of  the  Committee  subsequent  to  the 
March  23,  1960,  meeting  in  Sacramento  are  best  described  by  present- 
ing a  transcript  of  a  hearing  held  in  Los  Angeles  on  September  28, 
1960.  This  transcript  is,  therefore,  hereinafter  repeated  verbatim. 

Wednesday,  September  28,  1960,  1.30  o'clock  p.m. 
Ambassador  Hotel,  Los  Angeles,  California 

Chairman  Regan :  Our  agenda  this  afternoon  is  concerned  with  the 
studies  of  this  Committee  on  the  handling  of  Automobile  Accident 
litigation 

Governor  Brown,  as  part  of  his  message  to  the  1959  Legislative  Ses- 
sion, requested  that  such  a  study  be  conducted  and  by  legislative 
resolution  this  responsibility  was  referred  to  the  Judiciary  Committee. 
I  think  we  should  also  note  that,  contrary  to  the  impression  of  some 
attorneys,  the  Governor  did  not  affirmatively  recommend  the  establish- 
ment of  an  Automobile  Accident  Commission.  He  did,  however,  ask 
that  we  study  the  advisability  and  the  desirability  of  such  a  program. 
In  making  this  suggestion,  the  Governor  had  the  benefit  of  the  very 
excellent  work  done  by  Stanley  Weigel  of  the  San  Francisco  Bar,  and 
the  Committee  has  also  read  with  interest  Mr.  Weigel's  report  on  the 
subject. 

In  conducting  our  legislative  inquiries,  it  was  determined  that  the 
first  step  should  be  to  clarify  and  segregate  the  issues  involved.  We 
have  found  that  much  of  the  philosophical  discussion  on  the  subject 
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assumes  the  existence  of  certain  facts  which  may  or  may  not  be  true. 
We,  therefore,  deemed  it  our  responsibility  to  obtain  evidence  on  all 
relevant  facts  so  that  before  making  the  policy  decision  involved,  we 
would  have  concrete  evidence  on  exactly  what  the  problems  are.  We 
believe  it  highly  undesirable  to  make  far-reaching  sociological  decisions 
based  upon  known  facts  or  unproven  assumptions  of  fact. 

Therefore,  the  Senate  Judiciary  Committee  has  divided  its  investi- 
gations into  two  separate  categories.  First,  we  are  seeking  all  relevant 
facts  as  to  present  problems  in  this  field.  For  example,  we  are  trying  to 
ascertain  the  exact  amount  of  congestion  in  our  Courts  resulting  from 
personal-injury  litigation,  and  the  exact  amount  of  delays  suffered  by 
litigants.  We  are  examining  a  25%  sample  of  all  of  these  cases  in  the 
14  largest  counties  in  this  State  and  comparing  the  results  covering  the 
past  three  years.  When  all  of  the  details  of  this  litigation  have  been 
tabulated,  the  results  will  be  compared  with  automobile  registrations 
and  drivers'  licenses  County  by  County  and  as  between  Counties.  The 
results  will  also  be  carefully  scrutinized  in  relation  to  the  over-all  case- 
load of  each  county  to  ascertain  a  wide  variety  of  factors.  For  example, 
are  there  large  numbers  of  priority  cases,  such  as  in  the  eminent- 
domain  field,  which  have  pushed  personal-injury  litigation  to  the  end  of 
the  calendars  ?  Or  is  there  a  shortage  of  Judges  in  a  particular  county, 
or  counties,  which  is  causing  the  difficulty  ?  We  will  also  seek  to  ascer- 
tain through  these  studies  whether  delays  are  caused  primarily  by 
court  congestion  or  through  dilatory  tactics  of  some  attorneys  in  bring- 
ing their  case  to  trial.  Nor  are  we  overlooking  the  time  lapses  between 
the  date  of  injury  and  the  date  the  complaint  is  filed. 

Secondly,  the  Judiciary  Committee  studies  will  include  a  careful 
analysis  from  insurance-company  records  of  the  settlement  factors  in 
this  field  and  will  also  try  to  work  out  some  relationships  between  the 
amounts  demanded  and  the  amounts  paid  in  ultimate  disposition, 
whether  by  settlement  or  judgment.  You  will  note  in  this  connection 
that  many  proposals  have  been  made  to  increase  the  jurisdiction  of 
the  municipal  court  in  this  field  or,  in  the  alternative,  to  have  the 
superior  court  make  a  pre-examination  of  the  case  and  refer  it  to  the 
municipal  court  for  trial  if,  in  his  opinion,  the  demand  should  have 
been  within  the  municipal  court  jurisdiction. 

It  is  understood  of  course  that  there  are  dozens  of  factors  and  inter- 
relationships which  must  be  studied  before  any  conclusions  can  be 
reached,  and  it  is  the  intent  of  the  Judiciary  Committee  to  make  its 
investigations  as  comprehensive  as  possible.  To  aid  in  this  procedure, 
I  have  appointed  an  Advisory  Committee  to  work  with  us  in  this  study. 
The  composition  of  this  Advisory  Committee  is  extremely  broad  and 
it  is  hoped  that  this  will  aid  in  a  thorough  analysis  of  the  entire  situa- 
tion. A  complete  list  of  the  names,  addresses  and  affiliations  of  all 
members  of  this  Advisory  Committee  will  be  found  in  your  folders, 
and  you  will  also  note  that  the  Committee  has  been  asked  to  meet  with 
us  this  afternoon. 

The  aim  of  this  Advisory  Committe  was  to,  first  of  all,  obtain  con- 
currence of  all  interested  groups  as  to  the  basic  information  desired 
and  the  proper  scientific  method  of  obtaining  it.  Secondly,  to  evaluate 
the  information  obtained  and  analyze  existing  practices  and  procedures 
to  see  wherein  they  may  be  deficient.  Thereafter  the  Judiciary  Com- 
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mittee  feels  it  will  be  in  a  position  to  compare  procedures  and  costs 
under  a  commission  plan,  and  to  consider  the  broad  sociological  prob- 
lems of  whether  this  volume  of  litigation  would  better  be  handled 
through  the  operation  of  some  sort  of  a  commission. 

For  some  months  now  the  Advisory  Committee  and  its  consultant, 
Louis  J.  Kroeger,  have  been  working  along  two  distinct  lines.  First, 
information  is  being  gathered  from  the  Insurance  Company  records, 
and  I  will  ask  Mr.  James  Blalock  to  report  in  detail  on  the  progress 
being  made  on  this  phase  of  the  work.  Second,  the  studies  of  detailed 
court  records  has  been  continuing  under  the  direction  of  Mr.  Kroeger 
and  I  will  ask  him  also  to  give  us  a  report  at  this  time. 

Upon  the  conclusion  of  these  reports  I  will  ask  the  Committee  mem- 
bers first  for  any  suggestions  they  may  have  as  to  how  these  studies 
can  be  improved.  Upon  the  conclusion  of  this  phase  of  the  meeting  I 
will  then  ask  the  representatives  of  the  Advisory  Committee  if  they 
have  any  suggestions  or  comments  on  the  subject. 

I  would  also,  before  calling  the  first  witness,  like  to  remind  all  of 
those  present  that  there  will  be  a  formal,  2-day  hearing  on  this  subject 
alone  in  San  Francisco  on  October  10th  and  11th,  in  Koom  1158,  State 
Building  Annex. 

Now,  I  think  without  any  further  discussion,  Mr.  Blalock,  if  you 
would  come  forward  and  give  us  your  report  and  then  Mr.  Kroeger 
after  Mr.  Blalock. 

Would  you  identify  yourself  for  the  record,  please. 

Mr.  Blalock:  J.  T.  Blalock,  vice-president  of  Pacific  Indemnity 
Company.  I  guess  I  should  further  say  that  I  am  one  of  the  three 
members  of  the  working  committee  that  were  assigned  the  task  of  pre- 
paring the  call  for  experience  to  the  various  insurance  companies  to 
cover  the  matter  of  claims  handling  which  this  Committee  addressed. 

Of  course  you  will  recall  that  Governor  Brown  recommended  the 
study  of  the  present  methods  of  handling  auto-injury  cases,  and  when 
he  made  that  suggestion  the  insurance  industry  promptly  offered  its 
complete  cooperation  in  carrying  out  the  study  in  any  way  that  we 
could  assist  him.  Then  when  this  project  was  turned  over  to  this  Com- 
mittee, we  again  proffered  our  complete  cooperation  to  this  Committee 
in  carrying  out  your  work. 

At  a  meeting  following  with  your  Chairman,  Senator  Regan,  and 
Mr.  John  Bohn,  your  counsel,  it  was  felt  that  there  were  two  areas 
in  which  the  insurance  industry  could  be  of  greatest  assistance  to  your 
committee. 

First,  it  would  be  to  conduct  a  survey  covering  auto-injury  claims 
handling  by  the  insurance  companies. 

Two,  to  cooperate  in  a  court  survey  covering  the  14  most  populous 
counties  in  connection  with  auto-injury  litigation. 

The  first  we  could  conduct  in  our  own  purview,  the  second.  Senator, 
you  will  recall  consisted  in  cooperating  in  raising  the  money.  Now  a 
description  of  how  we  went  about  to  accomplish  your  assignment  would 
be  appropriate  at  this  time. 

Let  us  cover  the  auto-injury  litigation  court  survey  first.  First  we 
felt  it  desirable  that  the  court  survey  be  conducted  by  a  competent 
and  disinterested  organization,  an  organization  free  from  any  sort  of 
self-interest,  to  assure  this  Committee  of  an  impartial  report.   The 
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Public  Mauagement  and  Research  Institute  certainly  filled  that  situa- 
tion. The  organization  is  well  known  and  of  unquestioned  integrity. 
This  organization  also  had  the  added  acceptability  brought  about  by 
reason  of  the  fact  that  they  had  and  were  in  the  process  of  conducting 
a  similar  survey  in  the  four  Northern  California  counties,  and  since 
if  the  survey  of  the  remaining  counties  was  to  be  effective,  it  sliould 
be  along  identical  lines  so  that  the  complete  picture  could  be  made  up 
on  identical  lines.  So  we  employed  the  Public  Management  and  Re- 
search Institute,  and  I  can  assure  you  that  we  have  not  sought  to  either 
influence  or  direct  or  in  any  way  control  the  work  of  their  survey. 
In  fact,  I  haven 't  any  idea  how  far  they  have  gone,  except  that  I  have 
sent  them  a  couple  of  checks. 

Now,  turning  your  attention  to  the  subject  of  the  insurance  indus- 
try's auto-injury  claims  handling,  the  objectives  of  this  was  to  deter- 
mine this :  Is  there  delay ;  secondly,  is  there  excessive  litigation  grow- 
ing out  of  the  handling  of  the  claims?  Those  were  the  two  basic  issues 
that  you  wanted  us  to  make  a  survey  on.  So  a  call  for  experience  de- 
signed to  bring  out  that  information  was  sent  to  59  companies  with  a 
total  premium  volume  of  automobile  bodily  injury  of  $257  million. 
That  represents  80%  of  the  total  California  writings  of  the  insurance 
companies.  Now  there  being — I  am  not  absolutely  certain  of  this  figure, 
I  can  confirm  it  later  and  will  confirm  it  later — a  total  amount  of  $318 
million.  You  can  figure  it  out  very  easily  by  just  adding  another  fifth 
to  the  other,  to  the  $257  million.  Fifty-one  companies  have  already 
responded  to  that  call  for  experience  and  their  total,  the  total  writings 
of  the  51  who  have  already  responded  totals  239  millions.  In  other 
words,  239  million  out  of  257  million.  So  I  can  assure  you  that  these 
preliminar}^  figures  that  I  am  now  going  to  give  you  are  for  all  prac- 
tical purposes  correct.  The  rest  of  it  couldn't  possibly  change  it  one 
percentage  point. 

Now,  I  think  perhaps  I  ought  to  read  you  what  I  have  set  out  as 
my  summary  before  I  even  talk  about  the  other,  and  if  you  want  it, 
you  can  have  that  also.  I  will  file,  of  course,  the  basic  figures  upon 
which  these  summaries  are  based. 

First,  the  data  submitted,  as  I  said,  by  the  companies  writing  80% 
of  the  automobile  liability  written  in  1959,  in  the  year  1959,  the  gen- 
eral indications  are  these : 

Sixty-eight  out  of  100  claimants  received  payment  in  response  to 
their  claims.  So  there  isn't  any  question  but  what  more  than  half  we 
consider  either  worthy  of  settling  the  case  whether  there  is  liability 
or  not,  whether  liability  is  questioned  or  not. 

Secondly,  85%  of  the  claims  are  disposed  of  within  one  year,  60% 
Avithin  90  days  and  35%  within  30  days. 

Out  of  100  claim  units — not  accidents,  I  am  talking  about — 10  law- 
suits result  and  one  of  the  10  is  tried  to  a  conclusion.  Now,  you  Avill 
notice  there  is  a  tremendous  similarity  in  our  figures  with  what  you 
heard  before.  It  just  confirms  that  I  think  we  do  a  little  better  job 
here  in  California  than  the  others. 

Of  the  100  lawsuits  filed,  6  go  to  the  municipal  court  rather  than 
to  the  superior  court;  94  superior  court,  6  municipal  court.  If  you 
had  been  thinking  of  doing  anything  along  those  lines,  you  have  this 
figure  wliich  will  support  you. 
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Of  100  injured  who  carry  automobile  liability  insurance,  78  are  cov- 
ered by  auto  medical  payments  with  a  minimum  automobile  medical 
payment  of  $500.  That  is  the  lowest  medical  payment  coverage  that 
is  sold. 

Mr.  Bohn:  Would  you  repeat  that  last  figure? 

Mr.  Blalock:  Of  100  injured  who  carry  automobile  liability  insur- 
ance, 78  are  covered  by  auto  medical  payment  for  a  minimum  of  $500. 

Mr.  Bohn:  Is  it  all  right  if  I  interrupt  a  moment? 

Chairman  Regan:  Yes. 

Mr.  Bohn :  What  you  mean  by  that  is  that  78  of  those  injured  per- 
sons carry  in  effect  their  own  insurance  by  virtue  of  having  provided 
for  medical  payments  to  themselves  from  their  own  premiums. 

Mr.  Blalock:  That  is  exactly  right.  And  the  figure  upon  which  this 
is  based  comes  from  these  1959  figures.  Of  the  companies  who  have  re- 
ported, they  cover  3,715,808  automobiles,  and  of  those  2,886,113  carry 
medical  payments,  or  a  percentage  of  77.7.  I  think  I  said  what,  78%. 
That  is  close  enough,  isn't  it. 

Now,  the  figures  upon  which  these  are  based,  I  will  just  bore  you 
to  death  by  reading  the  information,  but  I  think  it  should  suffice  to  say 
that  you  requested  and  we  covered  3  years,  '57,  '58  and  '59.  The  total 
number  of  claims,  let  us  just  take  1957,  just  one  year,  for  example. 

Total  claims  settled  for  that  year  was  125,497 ;  of  that  84,577  were 
settled  by  payment,  or  67.4%.  For  the  year  1957  there  were  125,497 
claims  settled  by  these  companies  who  have  made  these  reports.  Of 
the  claims  settled,  there  were  84,577  of  those  settled  by  payment.  That 
represents  67.4%.  Now,  the  highest  was  1958:  1958  there  was  159,588 
claims  settled,  and  109,702  of  them  were  settled  by  payment,  or  68.7 
per  cent.  The  percentage  for  1959  was  67.9.  So  you  see  they  are  so 
close  in  the  year  each  year  that,  as  I  said  before,  to  get  a  few  more 
companies  with  a  few  millions  dollars  isn't  going  to  change  that  per- 
centage any  more  at  all.  It  has  now  reached  complete  credibility. 

Now,  insofar  as  the  speed  of  disposal  of  claims  units  by  percentages 
in  1957—1  will  give  '57,  '58  and  '59  within  30  days.  It  was  36%,  36.3, 
37.3.  Within  90  days  it  is  60.4,  60%,  and  61.2.  Within  one  year  it  is 
87.6,  84.6  and  86.7.  So  when  you  get  such  a  tremendous  volume  of 
cases  where  you  have  over  100,000  cases  that  you  are  talking  about, 
you  have  complete  credibility. 

Senator  Fisher:  Mr.  Blalock,  there  are  about  16%,  then,  that  are 
not  settled  within  a  year;  is  that  correct? 

Mr.  Blalock:  Yes. 

Senator  Fisher :  What  proportion  of  the  filings  of  superior  court  do 
these  constitute,  do  you  know? 

Mr.  Blalock :  Well,  I  said  down  here  10%  get  into  litigation. 

Senator  Fisher :  On  the  cases  on  file  in  the  Superior  Court,  how  many 
does  this  16%  represent  in  percentage;  is  it  10%  of  the  Superior  Court 
eases,  or  is  it  90%  of  them  or  75%  of  them?  I  just  wondered  if  you 
had  that  figure. 

Mr.  Blalock :  No,  I  don 't  have  the  figures  in  that  way  at  all  and  I 
don't  think  I  can  put  them  on  that  basis.  I  was  trying  to  figure  it  out 
in  my  head  and  I  couldn't  get  any  ratio  that  would  bring  them  out. 

Senator  Fisher :  That  would  be  a  significant  figure  to  me. 
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Mr.  Blalock:  This  would  be  very  significant  to  your  question.  How- 
ever, of  the  claims  units  reported,  this  is  not  settled,  of  the  claims  units 
reported  in  the  calendar  year  1957,  '58,  '59,  we  had  a  figure  of 
132,000 — I  am  just  going  to  read  the  thousands — in  '57,  14,900  law- 
suits were  filed,  or  11.3.  A  similar  figure  for  '58  is  173,000,  19  thousand 
lawsuits  and  11.1  to  get  into  litigation.  That  is,  the  ratio  of  the  19 
thousand  to  the  173  thousand  is  11.1. 

1959,  180,000,  law.suits  filed  18,200,  or  10.1%. 

Mr.  Bohn :  Just  to  be  sure  that  the  record  is  clear,  when  you  talk 
about  within  30  days  or  within  90  days  or  within  1  year,  you  mean 
from  the  date  of  the  injury.  Is  that  correct? 

Mr.  Blalock :  the  date  the  accident  is  reported.  The  date  of  reporting 
of  the  accident  to  the  insurance  company  is  the  date  that  we  have  a 
record  of  it,  see. 

Now,  the  lawsuits  filed,  you  will  notice  there  is  a  difference  in  this 
fourth  item,  and  I  am  going  to  talk  about  the  ones  that  are  tried  to 
conclusion  and  the  number  of  lawsuits  filed  will  be  different  in  this 
one — 

Senator  Cameron :  Do  you  have  enough  of  those  so  that  we  can 
follow  ? 

Mr.  Blalock :  I  will  see  that  you  get  them.  I  just  got  these  completed 
today.  This  is  quite  a  job,  believe  me,  and  I  kept  an  actuary  on  this  to 
get  it  out  for  you  so  I  could  make  a  report,  because  we  were  very 
anxious  to  get  this  before  you  at  this  time.  But  I  will  see  that  you  get 
this,  and  my  original  of  these  figures  will  be  filed  with  you  today  and 
I  will  prepare  a  complete  report  covering  it  in  more  detail.  In  fact, 
I  have  to  make  that  same  report  that  I  am  going  to  make  to  all  the 
companies,  they  want  to  know  themselves  what  this  report  shows. 

Now,  as  I  say,  there  is  a  difference  in  the  number  of  lawsuits  filed 
and  I  want  to  bring  this  to  your  attention  in  item  3  as  against  item  4, 
because  all  of  the  companies  weren't  able  to  tell  me,  didn't  keep  a 
record  whether  or  not  they  were  actually  litigated  or  not.  But  most  of 
the  companies  did.  and  those  companies  who  did  report  it  represent 
13,605  of  the  1957,  which  was  14,900.  So  you  still  have  enough  to  have 
complete  credibility.  And  of  those  tried  to  conclusion  was  1.543.  or  11.3 
of  the  totals  filed.  That  is,  1%  that  gets  into  litigation  as  distinguished 
from  the  100%  that  might  have  to  be  litigated  under  a  commission 
form.  Or  in  1958  it  is  9.1%  on  the  same  basis,  and  in  1959  it  is  8.2%. 

Now,  I  have  given  you  the  figure  as  to  the  number  of  cars  covered 
and  then  the  number  of  those  cars  that  are  covered  for  automobile 
liability,  what  percentage  of  thom  are  covered  for  medical  pajonents, 
and  that  represented  77.7%. 

Chairman  Regan  :  Senator  Fisher. 

Senator  Fisher :  Mr.  Blalock,  let  me  pursue  my  line  of  questioning 
a  little  further.  The  1%  that  are  eventually  tried,  do  you  know  what 
percentage  of  the  cases  in  the  Superior  Court  that  this  constitutes? 

Mr.  Blalock:  No.  That  is  a  part  of  Mr.  Kroeger's  report. 

Senator  Fisher:  All  right. 

Mr.  Blalock  :  That  is  his  job  ;  not  mine. 

As  I  said,  of  the  total  suits  filed,  and  these  figures  again  are  a  little 
different  under  the  total  suits  filed  because  not  too  many  of  the  com- 
panies split  them  up  and  identified  them  as  to  whether  or  not  it  was 
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an  automobile-injury  case  in  the  Municipal  Court  as  distinguished 
from  the  Superior  Court,  but  those  who  did  report  in  1957  there  was 
7,150  total,  and  of  the  total,  622  of  them  were  in  the  Municipal  Court, 
or  8.7%.  Following  the  same  type  of  statistics,  the  1958  figure  was 
6.1%  or  647  of  them.  In  1959,  6.3%. 

That,  gentlemen,  is  the  report  and,  as  I  say,  I  will  file  this  material 
and  will  later  supply  sufficient  copies  for  every  member  of  your  Com- 
mittee to  have  for  individual  study. 

SUMMARY  OF  QUESTIONNAIRE 

1.  Claims  units  settled  by  payment  as  compared  with  all  claims  dis- 
posed of: 

Year 

1957             1958  WSF 

Total  Claims   Settled 125,497         159,588  165,225 

Claims  Settled  by  Payment 84,577         109,702  112,123 

Percent  by  Payment 67.4%           68.7%  67.9% 

2.  Speed  of  disposal  of  claim  units,  by  percentage : 

Year 

1957              1958  1959 

Within  30  days 36.0%           36.3%  37.3% 

Within  90  days 60.4%           60.0%  61.2% 

Within  1  year 87.6%           84.6%  86.7% 

3.  Ratio  of  suits  filed  to  claim  units  reported: 

Year 

195^             1958  1959 

Claim    Units   Reported 132,594         173,203  180,015 

Lawsuits  Filed 14,939           19,252  18,248 

Percentage 11.3%           11.1%  10.1% 

4.  *  Ratio  of  cases  tried  to  a  conclusion  to  lawsuits  filed : 

Year 
1957  1958  1959 

Lawsuits  Filed 13,605  15,185  16,635 

Tried  to  a  Conclusion 1,543  1,385  1,359 

Percentage 11.3%  9.1%  8.2% 

*  This  number  differs  from  number  recorded  under  Item  4  because  it  includes  only  the 

number  of  lawsuits  reported  by  those  companies  which  also  reported  the  number 
of  such  lawsuits  tried  to  a  conclusion. 

5.  Reported  autos  insured  for  liability — insured  for  medical  pay- 
ments coverage : 

Year 
1959 

Insured  for  Auto  B.I 3,715,808 

For   Medical   Payments 2,886,113 

Percentage    77.7% 

6.  Percentage  of  lawsuits  filed  in  Municipal  Court : 

Year 
1957  1958  1959 

♦Total  Suits  Filed 7,150  10,620  9,878 

In  Municipal  Court 622  647  625 

Percentage 8.7%  6.1%  6.3% 

*  Differs  from  total  filed  per  Items  4  &  %  because  all  companies  did  not  have  split. 
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Chairman  KeL^an :  Questions  of  Mr.  Blalock. 

Mr.  Blalock:  I  hope  somebody  doesn't  ask  us  to  try  to  send  out  and 
get  some  more  experience.  This  is  a  tremendous  job. 

Mr.  Fitz-Gerald  Ames:  Is  it  true  that  ^"^.t  of  1%  of  all  claims  ulti- 
mately go  to  trial  in  the  Superior  Court ;  is  that  the  results  of  your 
figures.  y,7  of  1%  of  all  claims  filed  with  carriers  result  in  a  trial  in 
Superior  Court? 

Mr.  Blalock :  Yes,  I  think  j^ou  are  pretty  close  to  it.  I  would  say 
it  is  less  than  1%. 

Mr.  Fitz-Gerald  Ames:  Can  we  assume  tV  of  1%  of  all  claimants 
get  nothing,  unless  they  do  not  press  their  claim  any  further? 

Mr.  Blalock :  I  would  rather  not  generalize  until  I  look  at  these 
figures  carefully  and  see  what  I  am  saying. 

Senator  Fisher :  I  would  suspect,  Mr.  Chairman,  that  many  cases 
that  were  settled  were  settled  for  little  or  nothing. 

]\Ir.  Blalock:  "We  made  no  effort,  gentlemen,  to  find  out  how  many 
settled  as  nuisance  or  liability. 

Chairman  Regan:  You  will  give  those  figures  to  the  reporter,  Mr. 
Blalock,  so  we  can  have  a  complete  record  of  it. 

Senator  Ilolmdahl :  Will  these  fiarures  be  reproduced  in  some  fashion  ? 

Senator  Regan :  Not  only  will  they  be  made  part  of  the  record,  but 
i\Ir.  Blalock  is  furnishing  copies  to  members  of  the  Committee. 

Mr.  Blalock :  That  is  correct.  This  report  and  any  explanation  that 
I  think  is  necessary,  and  if  it  isn't  completely  clear  to  you,  I  will 
try  and  bring  it  out  and  I  will  be  very  happy  to  talk  to  you.  Senator 
Fisher,  and  help  you  in  any  way  I  can. 

Chairman  Regan:  Mr.  Kroeger,  as  you  go  along  are  you  going  to 
be  able  to  tell  us  the  number  of  cases  which  were  tried  in  the  Superior 
Court  which  should  have  been  filed  in  the  ^Municipal  Court  by  the 
amount  of  recovery?  That  is  one  of  the  things  we  are  very  much  in- 
terested in. 

Mr.  Louis  J.  Kroeger :  "We  will  have  figures  on  the  amount  of  re- 
covery. We  are  not  yet  in  the  position  to  report  conclusions  at  all. 

Chairman  Regan :  One  of  the  problems  we  have  encountered  is  that 
of  filing  the  ease  in  a  court,  in  the  Superior  Court,  when  it  probably 
should  have  been  filed  in  the  Municipal  Court. 

]\Ir.  Kroeger :  We  will  have  figures  as  to  what  they  asked  for  and 
what  tliey  got.  We  will  have  both  of  those  figures  in  our  report. 

i\Ir.  Chairman  and  ^Members  of  the  Committee,  I  can  onh'  report 
today  some  progress  on  the  gathering  of  this  data  and  explain  in  a 
minute  why  we  are  not  in  a  position  to  give  you  our  conclusions  at 
this  time. 

The  part  of  the  study  on  which  I  am  reporting  has  to  do  with  the 
actual  ex]"»erience  in  the  courts.  We  have  been  making  a  study  of  actual 
case  records  in  14  counties,  and  the  purpose  of  this  study,  the  kind  of 
information  we  are  getting,  has  to  do  with  the  time  lag  involved  be- 
tween various  significant  steps  in  the  handling  of  the  case.  Our  proce- 
dure generally  has  been  to  review,  first,  the  entire  register  of  the  court 
as  to  civil  cases,  identifj'^  those  cases  which  are  personal  injury  arising 
out  of  an  auto  accident  and  which,  incidentally,  takes  a  little  doing.  It 
means,  beca\ise  of  the  nature  of  the  records,  in  many  cases  that  the 
individual  files  have  to  be  read  to  see  what  the  nature  of  the  injury  is. 
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Then  when  we  have  determined  the  complete  list  in  the  county  of  auto 
injury  cases,  we  have  been  picking,  as  your  statement  stated,  a  sample 
of  every  fourth  case.  From  this  we  will  project  the  full  experience 
based  on  that  sample. 

To  go  back  a  little  bit  to  the  previous  hearing,  members  of  the  Ad- 
visory Committee  will  recall  that  it  was  decided  to  start  with  14 
counties  which  have  four  or  more  judges,  with  the  provision  that  if 
this  did  not  cover  at  least  80%  of  the  auto  registrations  and  drivers' 
licenses,  that  we  would  consider  extending  the  sample  to  a  larger  num- 
ber of  counties.  It  happens  that  the  sample  of  14  counties  which  are 
the  4-judge-or-more  counties  coincides  with  the  figure  of  80%  of  the 
motor-vehicle  registrations  and  drivers'  licenses.  So  the  14  counties  we 
have  previously  discussed  is  it,  as  far  as  we  can  see,  from  that  stand- 
point. 

I  want  to  report  one  deviation  to  the  Advisory  Committee,  from 
what  we  were  asked  to  do.  I  hope  at  this  stage  somebody  doesn't  decide 
to  reverse  our  reversal  of  the  decision,  because  it  would  be  difficult. 
But  it  was  decided  at  the  previous  meeting  that  we  should  get  out 
statistics  for  3  years,  1957,  '58  and  '59.  We  had  previously  made  our 
pilot  study  in  4  counties  for  just  the  year  '57.  "We  found  that  when  we 
began  to  record  data  for  1959,  that  so  many  of  the  cases  that  we  were 
dealing  with  were  incomplete,  that  it  was  going  to  distort  the  results 
considerably,  just  through  the  fact  that  the  cases  started  in  '59  would 
not  be  far  enough  advanced,  even  in  '60,  to  give  a  true  picture.  And 
after  considering  this  fact  among  ourselves-i-and  I  did  talk  to  Mr. 
Bohn  on  the  phone  to  check  my  judgment  on  this — we  stopped  record- 
ing the  data  for  the  year  1959.  I  don't  think  this  is  going  to  make  a 
significant  difference  in  the  results.  I  am  afraid  that  if  we  try  to  in- 
clude 1959,  with  its  incomplete  cases,  that  it  might  not  give  the  impres- 
sion and  we  can  get  the  wrong  result.  This  was  the  reason  we  went  to 
'57  in  the  first  place;  was  that  we  felt  that  there  was  a  long-enough 
period  of  time  to  result  in  the  proper  completion  of  cases  so  we  get  the 
picture  of  completed  cases. 

I  don't  want  to  imply,  when  we  say  we  get  the  wrong  result,  that  we 
are  trying  to  come  up  with  any  particular  result;  I  am  just  trying  to 
say  that  there  would  be  an  inadequate  result  if  we  tried  to  include  '59. 

We  have  thus  far  been  able  to  complete  the  study  of  the  court  records 
in  the  cases  of  6  counties,  Los  Angeles  County,  Kern,  Orange,  River- 
side, San  Bernardino  and  San  Diego.  We  have  the  work  underway 
currently  in  Alameda,  San  Francisco,  Sacramento,  Santa  Clara,  San 
Mateo  and  Fresno,  and  we  will  still  have  to  get  the  work  underway  in 
Contra  Costa  and  San  Joaquin.  We  are  well  over  halfway,  more  I 
would  say  towards  two-thirds  of  the  way  through,  particularly  in  view 
of  the  fact  that  the  Los  Angeles  County  records  constitute  a  very  large 
part  of  this  total.  And  I  would  certainly  want  to  say  for  the  record 
here  that  we  have  had  the  best  of  cooperation  from  the  County  officials 
in  this.  We  have  had  no  grave  problem  at  all  in  getting  access  to  these 
records  and  getting  a  great  deal  of  help  from  them. 

So  far  we  have  recorded  data  on  about  6,800  cases  and  this  data  is 
being  recorded  on  a  form  to  be  punched  on  cards  and  then  tabulated, 
and  we  have  held  up  the  punching  and  tabulation  until  we  complete 
all  the  field  work.  It  is  for  that  reason  that  I  can't  tell  you  anything 
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about  what  this  data  is  showing,  because  so  far  it  is  just  a  great  big 
stack  of  raw  data.  We  do  have  the  figures  which  I  think  the  Advisory 
Committee  and  the  Senate  Committee  perhaps  have  had  in  the  past, 
based  on  the  pilot  study  we  did  in  4  counties.  Whether  we  will  simply 
get  a  lot  more  information  to  bear  out  the  same  conclusions  or  whether 
we  are  going  to  find  sometliing  different,  at  this  stage  I  haven't  the 
slightest  idea.  We  are  also  at  this  stage,  while  Ave  gather  this  data, 
planning  the  mechanics  of  the  tabulation,  that  is,  setting  up  the  type 
of  information  that  we  will  draw  from  this  in  the  end  so  that  as  soon 
as  the  data-gathering  is  completed,  as  soon  as  we  can  arrange  the 
mechanics  of  punching  and  tabulating,  we  should  begin  to  produce 
results  rather  quickly.  In  terms  of  your  meeting  in  October,  I  suspect 
we  still  won't  be  able  to  report  results.  I  think  we  may  be  at  that  stage 
through  with  the  field  work,  but  I  am  not  sure  that  we  will  have  been 
able  to  get  the  punching  and  tabulating  completed. 

One  by-product  of  this  effort  that  I  would  like  to  comment  on,  and 
that  is  that  we  find  an  amazing  amount  of  difference  in  the  counties 
in  the  manner  in  which  they  interpret  and  record  the  information  on 
this  subject. 

Whether  this  Committee  at  some  stage  will  be  interested  in  the  sub- 
ject of  uniformity  and  reporting  for  this  sort  of  thing,  I  don't  know. 

Chairman  Regan :  We  would,  yes. 

Mr.  Kroeger :  But  it  is  quite  apparent  to  us,  and  we  have  been  docu- 
menting this  as  we  go  along  with  the  thought  that  you  might  be  inter- 
ested in  getting  a  documented  report  indicating  the  many  different 
ways  in  which  the  same  information  is  presented.  Because  as  I  have 
said,  we  have  to  go  back  to  the  basic  file.  We  can't  rely  on  statistics. 
We  have  to  dig  the  ease  out  and  read  it  and  record  the  figures  in  a 
way  suitable  for  this  purpose. 

Well,  that  is  about  as  much  as  I  can  report,  ]\Ir.  Chairman.  It  is 
more  by  way  of  mechanical  progress  than  conclusions. 

Chairman  Regan :  Can  you  give  us  at  this  time  what  you  will  be  able 
to  show  us  when  you  are  through  with  your  study? 

Mr.  Kroeger :  Well,  we  will  be  able  to  show,  for  one  thing,  how  much 
of  the  total  civil  case  load  of  the  courts  these  cases  involving  personal 
injuries  resulting  from  auto  accidents  constitute.  Then  as  to  those 
cases  we  will  be  able  to  show  what  part  of  the  cases  drop  out  at  the 
various  stages  in  their  handling.  That  is,  of  a  given  number  filed  there 
are  some  that  just  never  come  to  a  joining  of  the  issues  at  all;  there 
are  a  certain  number  that  are  settled  at  the  pre-trial  stage;  there  are 
a  certain  number  that  go  to  trial.  As  to  those  tluit  go  to  trial,  we  will 
be  able  to  show  the  amount  of  time  occupied,  the  amount  of  court  time 
occujnod  in  the  trial  of  the  case.  We  will  know  both  the — to  answer 
your  question  a  while  ago — the  amount  of  damages  sought  and  the 
amount  of  damages  awarded.  We  will  know  the  number  of  these  cases 
that  go  on  to  the  appellate  courts.  We  are  not  tracing  them  beyond 
appeal.  If  they  are  appealed,  that  fact  is  recorded,  but  not  beyond 
that. 

Essentially  we  are  getting  the  amount  of  work  load  that  this  amounts 
to  and  also  the  time  lag  to  the  litigant  that  is  involved  in  the  court. 
Generally  tliat  is  the  nature  of  all  the  tabulations  that  we  have  come 
up  with.  If  there  are  any  other  particular  points  while  we  are  still 
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planning  the  tabulation,  it  would  be  well  to  know  what  kind  of  infor- 
mation that  anyone  might  want. 

Chairman  Regan:  Mr.  Bohn. 

Mr.  Bohn :  In  the  course  of  your  work,  Lou,  you  have  been  confer- 
ring, have  you  not,  with  the  Department  of  Motor  Vehicles  and  with 
the  Highway  Patrol  as  to  other  basic  statistics,  and  perhaps,  although 
I  haven't  asked  Mr.  Dorman  earlier  to  do  it,  he  is  here  this  afternoon, 
he  might  be  able  to  give  us  a  brief  report  as  to  what  they  can  furnish. 
But  you  will  be  able  to  correlate  this  whole  thing  with  the  number 
of  registrations  of  vehicles,  county  by  county,  and  also  the  number 
of  drivers'  licenses  county  by  county,  the  theory  being  that  when  this 
whole  composite  thing  gets  finished,  we  hope  to  have  some  fairly  reli- 
able statistics  based  upon  the  number  of  drivers,  number  of  cars,  num- 
ber of  settlements,  number  of  accidents,  number  of  trials  and  what 
happened  to  the  case  after  it  got  in  the  courts.  That  is  all  being 
worked  on,  isn't  it? 

Mr.  Kroeger :  Right. 

Chairman  Regan :  Senator  Cameron. 

Senator  Cameron:  Primarily  because  of  the  interest  of  some  in  the 
municipal-court  approach  to  the  problem,  will  you  have — and  I  imag- 
ine the  answer  is  'No' — but  will  you  have  any  idea  of  the  settlement 
figure  in  these  cases  that  are  settled  after  suit  is  filed  but  do  not  go 
through  to  trial? 

Mr.  Kroeger:  You  are  right;  the  answer  is  'No.'  We  don't  have 
that.  We  will  know  that  there  was  a  settlement,  or  we  will  know  it 
didn't  go  to  trial.  Of  course  in  many  cases  the  settlement  would  be 
through  an  insurance  company  and  the  data  that  Mr.  Blalock  has 
talked  about  would  tie  into  that. 

Senator  Regan :  As  we  go  along  here,  not  only  should  members  of 
the  Committee  ask  questions,  but  anyone  else  in  the  audience  is  cer- 
tainly at  liberty  to  ask  questions  because  we  want  to  know  if  you 
think  the  study  is  sufficient  to  accomplish  the  purpose  we  set  out  to 
accomplish,  or  are  we  leaving  out  some  factor  that  will  leave  an 
inconclusive  result  ? 

Mr.  Gallas. 

Mr.  Edward  G.  Gallas :  Mr.  Edward  G.  Gallas,  Executive  Officer, 
Superior  Court.  Will  the  study  be  set  up  in  such  a  way  that  you  can 
get  correlation  between  the  prayer  and  the  actual  damages? 

Mr.  Kroeger :  Yes. 

Mr.  Gallas :  You  will  be  able  to  get  correlations,  I  think. 

Mr.  Kroeger:  Plaintiffs  only;  not  cross-complainauts. 

We  will  have  a  punched  card  on  every  case.  There  will  be  a  punched 
card  on  every  case  and  all  of  the  specifications  will  be  on  it. 

Mr.  Gallas :  What  I  am  talking  about  is  not  the  actual  amount  of  the 
prayer  and  the  actual  amount  of  the  damages,  but  a  general  correlation 
figure  that  would  indicate,  for  example,  that  a  $5,000  prayer  results  in 
a  $2,000  average. 

Mr.  Kroeger :  I  get  your  point.  Yes. 

Mr.  Gallas :  You  will  be  able  to  do  that  ? 

Mr.  Kroeger:  Yes. 
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Judge  Salsmau :  Judge  Salsman  from  Sauta  Clara  County. 

Is  any  consideration  being  given  by  the  Committee  to  trying  to  com- 
pute the  amount  of  time  which  the  courts  or  the  judges  spend  in  these 
automobile  cases  on  such  matters  as  pre-trial  and  the  law-and-motiou 
matters  which  are  related  to  automobile  cases  because,  obviously,  those 
two  matters  do  consume  some  court  time. 

Mr.  Kroeger :  We  are  getting  only  the  actual  trial  time. 

Mr.  Bohn :  As  I  remember  that  was  discussed,  Judge,  at  one  of  the 
prior  meetings  and  it  was  felt,  as  I  recall,  that  it  Avould  be  almost  im- 
possible to  compute  the  time  on  law  and  motions  and  those  preliminary 
matters  prior  to  trial  just  because  of  the  fact  that  the  records  would 
probably  be  deficient  on  them.  But  we  might  be  able  and  it  might  be 
helpful  to  ask,  at  least,  for  some  estimates  of  some  of  the  judges  who 
handle  these  matters  so  that  we  can  correlate  it  through  the  state.  We 
might  be  able  to  get  that. 

Judge  Salsman :  I  should  think  you  would  be  able  to  get  some  infor- 
mation on  the  amount  of  time  that  the  court  spends  on  automobile 
cases  at  pre-trial  also. 

Mr.  Majeski:  I  think  that  figure  will  reveal  itself,  because  these 
statistics  will  show  the  number  of  cases  that  went  through  pretrial. 
Once  we  know  that,  this  could  be  determined  from  each  county  how 
much  time  is  spent  on  pre-trial  per  case.  Some  judges  allow  15  minutes ; 
some  a  half  an  hour.  It  will  just  be  a  mechanical  thing  to  take  the 
number  of  cases  that  went  through  pre-trial  and  multiply  that  times 
15  minutes  or  a  half  an  hour  per  case;  that  pre-trial  time  will  become 
evident  through  this  research,  though  not  the  law-and-motion  time. 

Mr.  Bohn :  If  it  is  agreeable  with  the  Chairman,  suppose  we  write  to 
the  various  judges,  to  the  same  counties,  and  ask  for  estimates.  Would 
that  be  all  right  ? 

Chairman  Regan :  Yes.  I  think  we  should  have  as  fairly  close  a  figure 
as  possible,  but  I  don't  see  how  else  you  can  get  it  but  just  ask  the 
judges  themselves. 

Mr.  Gallas:  May  I  comment  on  that,  Mr.  Chairman? 

As  I  understand  Mr.  Kroeger 's  approach  to  this,  they  are  rounding 
this  out  to  half -days,  and  the  amount  of  time  involved  normally  in  a 
pre-trial  or  a  motion  matter  is  a  few  minutes  and  if  you  tried  to  go  and 
throw  another  figure  on  top  of  this  rounded-out  figure  you  might 
further  warp  the  end  product.  I  don't  think  that  it  will  be  significant 
in  most  counties. 

Chairman  Regan :  But  I  think  it  will  be  very  significant  to  this  com- 
mittee for  other  reasons.  So,  I  mean,  we  would  like  to  have  it  and  that 
is  Avhy  I  think  in  the  counties  where  the  study  is  being  conducted,  I  am 
going  to  request  that  the  counsel  for  the  committee  take  such  steps  as 
may  be  necessary  to  give  us  at  least  the  pre-trial  time  involved  in  the 
personal-injury  litigation.  And  then  any  other  figure  that  is  being  dis- 
cussed here  today. 

Mr.  Bohn :  Law  and  motion  also  ? 

Chairman  Regan:  If  Judge  Salsman  feels  that  consumes  some  time. 
Do  you  feel  that  consumes  a  considerable  time  in  your  court? 

Judge  Salsman:  Well,  I  haven't  handled  the  law-and-motion  depart- 
ment in  our  court  for  a  considerable  time.  I  really  don't  know  how 
much  time  those  matters  consume,  but  I  do  know  the  pretrial  judge 
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spends,  I  would  say,  at  least,  one  day  a  week  pre-trying  automobile 
eases.  Now  of  course  he  is  there  five  days  a  week.  To  one  of  the  gentle- 
men here  in  the  room  I  said  we  ordinarily  allow  20  minutes  for  the 
pre-trial  of  an  automobile  ease.  Sometimes  it  is  disposed  of  much  sooner 
than  20  minutes ;  other  times,  it  may  take  a  little  bit  longer. 

Chairman  Regan:  I  think  also  this  Committee  would  be  very  much 
interested  in  having  the  counsel  attempt  to  get  the  reaction  in  the 
counties  where  the  study  is  being  made  to  pre-trial  itself,  whether  or 
not  the  pre-trial  by  the  average  judge  in  the  average  county  being 
studied  is  merely  going  through  the  motions  or  is  being  seriously  done. 
I  think  it  is  awfully  important  that  we  know  that,  because  I  am  afraid 
in  some  counties  pre-trial  is  just  almost  a  senseless  approach — or  I 
shouldn't  say  that;  but  at  least  it  doesn't  accomplish  the  purpose.  In 
others,  a  very  fine  job  is  being  done.  I  think  this  Committee  wants 
to  know  that. 

Mr.  Keating. 

Mr.  Keating :  J.  W.  Keating  of  the  Los  Angeles  Examiner. 

I  wrote  you  a  letter  about  6  or  8  months  ago  and  enumerated  a  few 
things  that  I  thought  the  committee  should  go  into.  One  of  them  was 
the  over-all  cost  of  all  motor  vehicle  o^vners  in  California  for  insurance 
premiums,  number  one.  Number  two,  what  percentage  of  the  total 
premiums  paid  by  motor-vehicle  owners  in  California  trickles  back  to 
accident  victims.  Is  it  10,  20,  30,  50  or  75%  ? 

I  also  asked  the  question  as  to  uninsured  motor-vehicle  drivers,  what 
percentage  are  uninsured  in  this  State  and  also  what  percentage  of 
motor-vehicle  owners  have  10,000,  20,000  or  100,000.  Are  you  going 
into  these  facets  of  the  problem  ? 

Chairman  Regan :  Mr.  Bohn,  you  better  respond  to  that,  because  we 
have  discussed  it. 

Mr.  Bohn:  In  answer  to  your  latter  question,  we  are  going  to  have 
figures  from  the  Highway  Patrol,  as  I  recall  it,  the  Department  of 
Motor  Vehicles,  which  will  be  very  close,  that  will  result  in  very  close 
estimates,  I  would  think,  of  the  number  of  vehicles  involved  in  accidents 
which  are  insured  and  which  the  insurance  company  picks  up  the  re- 
sponsibility. Now,  to  the  best  of  my  knowledge,  there  has  been  no 
attempt  to  date  to  get  into  the  question  of  the  proportion  of  total 
premiums  paid  out,  either  in  settlement  or  by  way  of  judgment.  It  seems 
to  me  that  at  an  earlier  stage,  earlier  discussions,  the  thought  was  first 
of  all  to  get  the  basic  statistics  on  the  volume  of  the  problem.  Also  some 
of  these  items  that  you  mentioned  will  be  developed  by  implication  from 
the  total  reports  on  volume.  But  at  this  stage  at  least  I  don't  know  of 
any  inquiry  which  has  been  instituted  with  regard  to  the  relationship 
of  premiums  and  payments. 

Senator  Cameron:  I  think  at  one  hearing,  I  have  forgotten  now 
which,  a  representative  of  some  insurance  company  was  present  and  I 
asked  him  and  they  will  do  this.  But  it  may  not  be  all  companies.  They 
will  take  a  sampling  of  a  representative  group  of  companies  so  that 
we  can  get  this  proportion. 

Mr.  Keating:  That  wouldn't  be  an  over-all  state  picture. 

Senator  Cameron :  It  would  be  impossible  statistically  to  put  that 
together  without  a  lot  of  money. 
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Chairman  Regan :  One  of  the  representatives  of  the  insurance  com- 
panies responded  to  this,  because  it  was  discussed  at  an  earlier  meeting. 

Mr.  Blalock:  I  just  don't  see  how  you  can  best  give  a  report  showing 
the  total  amounts  paid  by  stock  companies.  That  is  on  a  national  basis ; 
it  isn't  on  a  state  basis.  It  isn't  broken  down  by  states.  I  don't  know 
any  place  that  you  can  get  it  broken  down  on  a  state  basis.  When  you 
asked  the  question,  I  immediately  began  to  conjure  in  my  own  mind 
where  in  the  world  would  you  go  to  get  some  information. 

I  will  say  this:  that  1957,  for  instance,  was  one  of  the  damnedest 
loss  ratio  years  that  we  ever  experienced  in  the  insurance  business  and 
we  paid  out  a  great  deal  more  than  the  allowable  amount  of  money  that 
is  in  the  rate  to  injured  victims. 

Senator  Fisher :  May  I  ask  what  the  allowable  amount  of  rate  is  ? 

Mr.  Blalock:  I  think  it  is  38%  expense  and  61-something. 

Senator  Fisher:  You  paid  out  more  than  61%? 

Mr.  Blalock:  Oh  heavens  yes.  In  1957  I  am  talking  about.  I  can't 
tell  you  what  58-59  were.  '58  was  another  loss  year. 

Mr.  Keating:  Is  that  for  a  particular  company  or  for  all  companies? 

Mr.  Blalock:  I  am  talking  about  all  the  stock  companies. 

Chairman  Regan :  Is  the  figure  sought  by  Mr.  Keating  available  in 
the  national  scene? 

Mr.  Blalock:  Yes.  Best's  Aggregate  publishes  it.  It  is  a  published 
figure. 

Mr.  Keating:  It  would  seem  to  me  that  point  would  be  of  interest 
to  the  Committee  in  the  over-all  picture  as  to  what  the  public  is  paying 
for  protection  and  what  it  is  getting  back  in  redress  for  accidents. 

It  would  be  one  of  the  most  important  things  the  Committee  would 
want. 

Secondly,  the  question  has  been  raised  quite  a  bit  that  under  the 
present  jury  system  it  is  possible  to  get  adequate  results  for  extreme 
injuries,  but  the  point  raised  is,  if  people  don't  have  enough  insurance, 
for  instance,  if  the  majority  of  people  only  had  10  and  20  insurance, 
this  certainly  wouldn't  compensate  anybody  for  a  major  accident,  a 
major  injury.  It  would  seem  to  me  that  would  be  an  important  factor ; 
what  percentage  of  motor-vehicle  owners  and  drivers  have  adequate 
insurance  to  cover  for  major  injuries. 

Chairman  Regan :  Mr.  Blalock,  would  that  figure  be  available  and, 
if  not,  why  not? 

Mr.  Blalock:  "Well,  I  don't  know  of  anyone  that  keeps  it. 

Chairman  Regan :  Mr.  Keating,  are  you  interested  in  learning,  for 
example,  in  the  State  of  California  how  many  drivers'  insurance  is 
5  and  10,  or  10  and  20? 

Mr.  Keating:  Is  there  50%  or  10%  or  is  there  90%  ;  what  percentage 
have  an  adequate  amount — say  over  a  hundred  thousand  public  liability 
for  a  major  injury. 

Chairman  Regan :  Just  a  minute  now.  Let  us  get  this  record  straight 
here.  Each  time  you  talk  identify  yourself  so  we  will  have  it  in  the 
record. 

Mr.  Fitz-Gerald  Ames:  Someone  asked  a  question,  and  I  checked  for 
a  month  various  sources,  and  as  far  as  I  can  determine  there  is  no  such 
evidence  available. 
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Senator  Cameron :  Mr.  Chairman,  Mr.  Keating,  in  regarding  to  your 
question,  original  question,  I  have  asked  for  this  information  and  some 
of  it  is  going  to  have  to  be  an  arbitrary  figure.  But  I  wanted  the  pro- 
jection of  the  total  premium  paid.  We  have  these  national  averages; 
then  we  have  the  settlements  that  are  made  without  lawyers  and  then 
settlements  with  lawyers,  and  assuming  a  third  or  some  such  figure  of 
the  money  going  to  lawyers,  of  the  ones  that  are  handled  by  lawyers, 
we  can  get  a  pretty  good  idea  of  what  the  total  percentage  figure  goes 
to  the  accident  victim.  I  have  had  some  preliminary  studies  on  it  that 
upset  what  I  may  have  thought  to  start  with.  Those  will  be  available 
but  they  will  not  be  accurate. 

Mr.  Fitz-Gerald  Ames :  Senator  Regan,  I  can  help  you  a  little,  the 
Temple  University  put  out  a  study  in  March  of  this  year  devoted  to  the 
cost  factor  in  insurance  premiums  if  you  had  a  commission  versus  the 
present  system.  The  carriers  of  that  state  cooperated  fully  and  they 
found  that  about  20^%  of  the  claimants  had  attorneys,  only  20|%. 
Apparently  a  large  per  cent  of  claims  were  settled  directly  with  the 
adjuster  without  the  benefit  of  an  attorney.  In  California,  86%,  roughly, 
a  little  less  than  86%  of  applicants  are  represented 

Chairman  Regan :  You  mean  the  claimants  are  represented  by  attor- 
neys? 

Mr.  Fitz-Gerald  Ames:  Before  the  Commission  there  is  about  85.8%, 
I  think.  Some  of  those  are  labor-union  representatives,  not  attorneys, 
because  in  California  a  layman  may  practice  before  the  Commission. 
It  is  a  very  high  percentage  and  much  greater  than  the  number  of 
claimants  who  retained  counsel  in  the  State  of  New  Jersey  during  the 
year  the  study  was  made  in  1955. 

Chairm^an  Regan :  Mr.  Bohn,  would  it  be  too  much  of  a  task  for 
you  at  the  earliest  possible  date  to  compile  all  these  questions  which 
have  been  asked  of  the  Committee,  such  as  the  questions  in  Mr.  Keat- 
ing's  letter  and  give  a  list  of  each  question  to  the  Advisory  Commit- 
tee, with  the  request  that  they  report  on  whether  or  not  information 
could  in  fact  be  made  available  in  this  study. 

Mr.  Keating:  I  would  just  have  a  suggestion  in  answer  to  the  two 
questions  I  just  asked:  Why  couldn't  a  representative  group  of  insur- 
ance companies  that  are  operating  in  California  be  interrogated  by 
this  Committee  as  to  the  questions  I  asked  and  get  the  facts  from 
them,  say  5  companies  or  something  like  that? 

Chairman  Regan:  They  can  be.  But  we  are  first  trying  to  get  all 
of  the  basic  data  so  that  we  will  know  what  questions  to  ask. 

Mr.  Keating :  But  I  mean  as  to  the  total  pay-in  and  total  pay-out  and 
percentagewise  the  size  of  the  policies  that  they  write  on  motor  ve- 
hicles, how  many  are  10  and  20,  how  many  are  50  and  100,  how  many 
are  100  and  300,  like  that.  It  would  seem  to  me  that  would  be  readily 
obtainable  from  the  companies. 

Mr.  Bohn :  In  answer  to  your  question.  Senator,  I  can  compile  all 
of  those  various  questions,  including  those  asked  by  Mr.  Keating, 
and  there  have  been  other  questions  raised  of  related  matters,  I  can 
certainly  compile  those  and  have  them  ready  at  the  October  11th  meet- 
ing for  further  consideration  of  the  Committee  as  to  just  what  stage 
you  want  to  take  them  up  and  to  decide  on  the  future  policy,  if  that 
is  agreeable. 
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Senator  Fisher :  I\Ir.  Kroeger,  some  of  the  questioning  assumed,  and 
I  think  probably  correctly  so,  a  lot  of  Superior  Court  files  wind  up 
with  judgments  or  settlements  which  would  have  been  Municipal  Court 
jurisdiction  matters.  Will  your  figures  indicate  what  percentage  should 
have  been  filed  in  the  Municipal  Court? 

Mr.  Kroeger :  Yes.  That  could  be  drawn  from  the  figure. 

Senator  Fisher :  Not  only  for  settlements,  but  also  as  to  the  awards 
at  court,  or  would  your  information  only  go  as  to  the  award  of  the 
court  ? 

Mr.  Kroeger :  We  only  have  the  court  figure. 

Senator  Fisher:  Will  that  be  on  an  average  or  will  that  indicate  to 
us  that  three  fourths  of  the  cases,  for  instance,  came  within  75%  of 
their  claim? 

Mr.  Kroeger :  Well,  of  the  individual  records  we  could  tabulate  this 
in  as  much  detail  as  you  want. 

Senator  Fisher :  I  think  some  scale,  I  think  that  we  would  be  much 
more  concerned,  for  instance,  if  90%  of  the  cases  eventuated  in  judg- 
ments for  10%  of  the  claimed  amount  than  we  would  be  if  90%  of 
the  cases  were  settled  within  10%  of  the  claimed  amount.  Will  you 
have  enough  jumps  in  your  scale  so  that  we  can  make  some  estimate 
on  that  ? 

Mr.  Kroeger :  Well,  we  haven 't  yet  designed  this,  but  having  in 
mind  your  question,  we  can  certainly  break  this  down. 

Senator  Fisher:  You  see  what  I  am  driving  at? 

Mr.  Kroeger :  Yes,  I  see  your  point. 

Mr.  Bohn:  May  I  just  simply  ask  this  question:  You  will  give  us 
a  further  report  on  October  11th  as  to  how  far  you  have  been  able 
to  go? 

Mr.  Kroeger :  Yes. 

Mr.  Bohn :  At  that  time  will  you  also  be  able  to  give  us  an  estimate 
as  to  when  the  final  tabulated  totals  will  be  available? 

Mr.  Kroeger:  I  think  we  will  be  far  enough  along  then  so  we  can 
see  the  end,  yes.  In  the  interest  of  those  who  are  being  billed,  too,  I 
am  sure. 

Chairman  Regan  :  Any  further  questions  now? 

Mr.  Cosden :  Walter  Cosden,  Insurance  Broker. 

If  there  are  no  other  reports  to  be  read,  sir,  I  would  like  to  bring  up 
two  questions. 

Chairman  Regan :  All  right. 

Mr.  Cosden:  First  sir,  is  your  study  going  to  progress  to  the  point 
of  determining  how,  when  and  where  proper  statistics  or  actuarial 
data  can  be  obtained  to  establish  the  evaluation  for  awards  of  benefits 
under  this  Commission,  if  it  were  adopted?  In  other  words,  how  would 
you  determine  the  value  of  a  dead  eliild  or  how  Avould  you  determine 
the  value  of  a  simjile  broken  arm  case  as  it  relates  to  housewives?  In 
other  words,  on  what  statistical  basis  would  such  awards  be  evaluated? 
Is  the  Committee  getting  into  a  study  of  those  factors? 

Chairman  Regan :  I  can  assure  you  that  at  the  present  time  the  com- 
mittee is  not  because  you  are  getting  into  a  philo.sophical  approach 
there,  too.  The  value  of  a  dead  cliild,  I  don't  know  whetlier  this  Com- 
mittee could  make  a  finding  along  that  line.  But  the  amount  of  awards 
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in  particular  eases,  no  doubt,  will  be  an  important  factor  in  our  final 
conclusion. 

Mr.  Cosden :  That  is  one  of  the  reasons,  sir,  if  this  Commission  ever 
became  a  reality,  such  a  schedule  of  awards  would  have  to  be  estab- 
lished and  I  can't  see  any  reasonable  ground  or  any  figures  that  would 
be  available  to  set  those  amounts. 

Mr.  Bohn:  I  just  wanted  to  mention  that  at  prior  meetings  some 
of  the  problems  that  you  now  raise  have  been  discussed  and  that  is  that 
if  there  were  to  be  a  Commission,  what  form  would  it  take  and  how 
would  it  be  possible  to  put  the  bill  and  how  would  there  be  a  schedule 
of  payment,  what  limits  would  be  set  and  all  of  that.  None  of  those 
questions  have  been  gone  into  in  detail  up  to  this  time  for  the  reason 
that  we  still  haven't  got  the  basic  statistics  on  the  volume  of  the  prob- 
lems with  which  we  are  dealing,  so  that  was  postponed  for  possible 
consideration  depending  upon  what  the  earlier  studies  showed. 

Mr.  Cosden :  The  second  part  of  my  question,  sir,  is  the  involvement 
of  the  medical  profession  itself.  Obviously  should  such  a  commission 
become  a  reality,  and  we  are  dealing  primarily  with  medical  expenses, 
it  is  quite  conceivable  that  we  would  be  forced  into  some  kind  of  a  fee 
schedule  for  medical  services,  such  as  we  have  under  the  Industrial 
Accident  Commission  set-up  and  we  would  then  be  faced  with  the 
medical  profession's  interest  or  cooperation  in  the  adoption  of  any  fee 
schedule,  if  it  got  to  that  point.  But  I  think  it  is  something  that  has 
to  be  considered  as  a  possibility. 

Senator  Fisher :  Or  a  lack  thereof. 

Mr.  Bohn :  Mr.  Chairman,  may  I  ? 

Chairman  Regan :  Yes. 

Mr.  Bohn:  If  there  aren't  any  questions,  Mr.  Farley  says  he  has  the 
report  of  the  State  Bar  Committee  on  this  subject,  which  was  just  con- 
cluded a  short  time  ago. 

Chairman  Regan:  Yes;  we  could  have  that. 

Mr.  Farley:  Goscoe  0.  Farley,  Legislative  Representative  for  the 
State  Bar. 

Mr.  Chairman,  I  don't  think  our  chairman  is  here  personally,  the 
chairman  of  our  committee  on  personal-injury  litigation.  He  was  sorry 
he  couldn't  make  it. 

I  didn't  participate  in  this  Committee  work,  I  just  saw  the  report  a 
short  time  ago  myself,  but  I  think  I  can  give  you  the  highlights  of  it, 
and  you  all  have  a  copy  so  that  you  can  read  it  at  your  leisure. 

This  Committee  was  set  up  about  a  year  ago  by  the  State  Bar  com- 
posed of  12  lawyers  and  they  have  had  a  number  of  meetings  since 
then.  We  haven't  done  any  original  research,  or  very  little  original 
research.  This  study  is  the  result  of  discussions  by  committee  groups 
and  trying  to  analyze  and  see  what  would  happen  in  the  Commission, 
if  the  Commission  was  set  up. 

Number  1,  they  came  to  the  conclusion  that  a  commission  setup 
would  probably  be  or  probably  result  in  these  changes  in  the  law:  It 
would  have  to  contain  these  essentials. 

Number  1,  it  would  have  to  very  likely  provide  for  liability  without 
fault.  Of  course  that  would  probably  exclude  benefits  to  those  who 
committed  willful  acts  or  criminal  acts,  but  for  negligence  there  would 
be  liability  without  fault. 


102  SENATE  FACT  FINDING   COMMITTEE  ON  JUDICIARY 

Chairman  Regan :  Do  you  have  any  idea  what  the  committee  meant 
by  "quasi-criminal  misconduct"  in  order  to  deny  recovery?  That  is 
kind  of  puzzling  to  me. 

Mr.  Farley :  ]\Iaybe  they  were  using  criminal  in  a  moral  sense ;  maybe 
they  are  thinking  about  drunk  driving  or  something  like  that.  I  don't 
know  what  they  are  thinking  about. 

Then  number  2,  it  would  require  an  enlarging  of  the  nature  of  auto- 
mobile-liability insurance  to  include  the  additional  and  direct  function 
of  providing  funds  for  compensation  to  the  other  party  to  the  accident 
in  which  the  insured  vehicle  is  involved. 

Number  3,  it  would  have  to  include  a  limitation  of  liability  to  speci- 
fied amounts  for  injuries,  and  probably  eliminate  any  damages  for  pain 
and  suffering.  It  would  result  in  a  limitation  on  the  issues  to  be  tried. 

We  are  not  saying  these  are  bad  things ;  we  are  sajang  this  is  a  result. 
Probably  the  only  two  issues  that  would  need  to  be  settled  would  be  to 
establish  the  fact  that  there  had  been  an  accident  and  an  injury  and 
then  number  2,  the  amount  of  damages,  the  amount  of  what  the  in- 
jury is. 

Now,  it  appeared  to  the  committee  that  the  Automobile  Accident 
Commission  probably  arises  largely  from  a  number  of  specified  com- 
plaints about  the  present  system  and  these  things,  those  complaints 
are: 

Number  1,  delay  in  the  courts ; 

Number  2,  uncertainty  produced  by  such  factors  as  disparity  in  the 
scale  of  opposing  attorneys,  jury  sentiment,  variation  in  injuries,  non- 
availability of  key  witnesses  at  the  time  of  trial. 

Number  3,  unfairness  produced  at  the  trial  by  such  factors  as  faulty 
witness  perception  and  the  doctrine  of  contributory  negligence ; 

Number  4,  the  overcrowding  of  the  present  courts,  which  would  be 
relieved  definitely  by  the  adoption  of  a  Commi-ssion  plan;  now,  I  can't 
go  over  the  entire  report  here. 

I  am  going  to  just  hit  the  highlights.  Now,  as  to  congestion  in  the 
courts,  they  made  a  survey  of  those  courts,  or  those  counties  where  thej" 
have  four  or  more  Superior  Court  judges,  and  that  is  on  page  2  of  our 
report.  I  will  just  pick  out  the  4  or  5  counties  with  the  greatest  delay: 
Riverside  County  seems  to  be  the  worst  right  now  for  jury  trials,  22 
months'  delay.  That  is  from  the  time  of  the  memo  to  set  to  time  of  trial. 

The  second  count}'-  seems  to  be  Santa  Clara  with  a  delay  of  18  months. 

The  third  one,  I  guess,  is  Los  Angeles,  16^  months.  Four,  I  guess,  is 
San  Francisco,  15  months'  delay.  San  Mateo,  14^,  and  then  the  rest  of 
them  a  shorter  delay. 

Chairman  Regan :  Just  a  minute,  Mr.  Farley.  Senator  Rattigan. 

Senator  Rattigan :  ]\Ir.  Farley,  referring  to  this  survey  that  the  State 
Bar  Committee  made  and  which  is  in  the  report,  do  you  know  how  it 
was  done  as  a  mechanical  matter? 

Mr.  Farley:  How  they  defined  what  period  of  time  it  took  between 
the  memo  to  set  and  the  time  of  trial ;  you  mean  did  they  exclude  the 
continuances  by  attorneys  and  all  that? 

Mr.  Rattigan :  "Well,  yes ;  and  other  relevant  factors.  Let  me  tell  you 
what  I  have  in  mind:  This  Committee,  the  Judiciary  Committee,  is 
suppose  to  gather  some  salient  facts  and  there  is  an  equivalent  survey 
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in  this  document  by  the  lawyers'  committee  for  judicial  freedom  which 
refers  to  a  survey  made  by  Mr,  Ames.  Is  that  right,  Mr.  Ames? 

Mr.  Ames:  I  made  that  survey  last  year. 

Mr.  Rattigan :  I  note  that  your  figures  and  these  are  not  alike  in  any 
respect. 

Mr.  Ames :  I  wrote  to  every  County  Clerk,  I  received  a  reply  from 
32  out  of  58  counties. 

Mr.  Rattigan :  Well,  the  State  Bar  Committee  figures  are  completely 
at  variance  with  yours  and  maybe  we  will  accept  one  or  the  other,  but 
I  am  curious  as  to  why  the  variance. 

Mr.  Ames :  I  have  the  letters  from  the  County  Clerks '  offices. 

Mr.  Rattigan:  When  was  your  survey  made? 

Mr.  Ames:  Over  a  period  of  about  four  months  I  received  replies; 
then  I  made  a  chart  based  upon  those  replies. 

Senator  Rattigan :  I  am  just  making  the  observation  that  there  ap- 
pears to  be  a  difference  of  opinion. 

Mr.  Farley:  When  I  happened  to  be  with  the  Joint  Judiciary  Com- 
mittee, having  done  some  of  this  checking  myself  on  the  delays  in 
courts,  I  know  it  is  difficult  to  get  consistent  figures. 

Now,  one  way  of  doing  it  is  to  find  out,  when  the  case  is  being  tried 
today,  when  was  the  memo  to  set  in  the  cases  being  tried  today.  You 
would  get  20  cases  being  tried  today,  you  get  20  different  periods  of 
time  and  you  get  the  average  and  you  would  say  that  is  the  delay. 

Another  way  of  doing  it  is  to  get  the  calendar  clerk  to  estimate  for 
the  memos  being  set  today,  when  will  they  be  tried,  and  they  might 
tell  you  the  delay  here  is  20  months  and  they  mean  they  estimate  it  will 
be  20  months,  because  that  is  the  best  they  can  do.  So  there  is  an  incon- 
sistency depending  on  the  way  the  figures  are  gathered  and  so  forth. 

Mr.  Bohn:  Well,  won't  these  differences  be  pretty  well  resolved  when 
we  get  the  results  of  Lou  Kroeger's  survey,  which  will  be  much  more 
detailed  and  much  more  comprehensive  than  anybody  else  has  been  able 
to  do?  It  seems  to  me  we  will  have  exact  figures  on  25%  of  all  the 
cases  of  these  counties.  I  understand  that  is  a  very  fair  sampling.  So 
based  on  those  estimates  I  think  we  could  come  up  with  the  most  reliable 
figures. 

Mr.  Farley:  I  see  Mr.  Ed  Gallas  here.  Mr.  Gallas,  we  found  out  in 
October  '59  that  your  delay  was  16^  months.  What  do  you  say  about 
that  figure? 

Mr.  Gallas:  I  think  that  is  the  judicial  counsel's  figure. 

Mr.  Ostly :  That  is  the  one  we  furnished  on  the  actual  figures  on  one 
month,  from  the  time  of  filing  of  the  memo  to  set  and  the  time  of  trial, 
including  all  continuances,  if  there  were  some. 

Mr.  Gallas:  That  would  be  the  median  figure? 

Mr,  Ostley :  That  is  the  median  figure  all  during  that  month. 

Mr.  Farley :  Now  then,  the  State  Bar  Committee  took  up  the  various, 
what  they  considered  would  be  the  essential  elements  of  the  Commission 
plan,  as  I  enumerated  them,  and  made  a  finding  on  each  essential  ele- 
ment and  with  their  finding  they  have  a  discussion  and  comments  and 
so  forth.  I  can't  go  over  the  whole  thing,  but  I  would  like  to  just 
mention  their  findings.  Now,  on  the  first  essential  they  feel  that  is  in- 
volved in  a  Commission  plan,  liability  without  fault.  They  recommend 
that  that  should  not  be  adopted,  liability  without  fault.  And  of  course 
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one  of  the  reasons  against  it  is  that  it  puts  a  premium  on  reckless  and 
careless  conduct.  One  can  be  guilty  of  very  serious  negligence  and  still 
recover  for  his  injuries. 

Senator  Fisher :  May  I  ask  at  this  point,  I\Ir.  Farley,  why  thej^  assume 
lack  of  fault  rather  than  comparative  fault? 

Mr.  Farley :  Comparative  negligence  ? 

Senator  Fisher:  Yes.  On  what  premise  did  thej'  make  that  assump- 
tion, do  you  know  ? 

Mr.  Farley:  I  suppose,  one,  is  the  Industrial  Accident  Commission 
here  has  liability  without  fault  and,  number  two,  is  the  Saskatchewan 
System,  which  is  the  only  one  we  know  about  that  has  liability  without 
fault. 

Senator  Fisher :  It  is  the  Bar  Association 's  theory  it  wouldn  't  have 
to  be,  merely  assume  it  would  be. 

Mr.  Farley:  That's  right.  In  order  to  discuss  a  commission  proposal, 
you  have  to  assume  certain  things  that  it  would  entail.  We  might  be 
entirely  wrong  on  some  of  them,  anyway. 

Senator  Rattigan :  I  think  it  might  be  pointed  out  that  the  State 
Bar's  committees'  assumptions  are  verbatim  those  of  ]\Ir.  Stanley  Wei- 
gal,  and  if  anybod}^  if  there  is  any  assuming  going  on,  it  started  with 
him,  and  that  is  in  this  report  and  they  are  verbatim  and  in  sequence, 
so  I  think  the  State  Bar  committee  in  pointing  out  that  the  bar  in- 
gredient, wliich  is  also  Mr.  Weigal's  term  of  a  Commission  plan,  then 
it  lists  8  of  them  and  comments,  they  have  been  stated  to  be  such  by 
Mr.  Weigal,  and  I  don't  think  the  State  Bar  committee  looked  beyond 
that  or  qualified  his  observations  in  any  way. 

Mr.  Farley :  Their  second  finding  is  this :  That  is  if  an  automobile 
accident  commission  plan  is  adopted,  it  will  result  in  a  substantially 
greater  case  load,  counting  the  case  load  in  the  courts  and  in  the  com- 
mission itself  than  we  have  at  present,  and  that  has  been  brought  out, 
I  think,  rather  fully  in  this  hearing  already  today,  because  at  the 
present  time  most  cases  are  settled  without  going  to  court,  most  of 
them  M'ithout  even  filing  an  action,  many  of  the  others  without  going 
to  trial. 

Now,  finding  number  2,  the  committee  is  of  the  opinion  that  the  total 
combined  cost  of  going  to  a  commission  sj'stem — now,  this  is  cost  on 
the  public,  cost  in  taxes — would  be  substantially  greater  than  our 
present  system  because  you  not  only  would  have  the  court  system, 
maybe  a  few  fewer  judges,  but  you  would  have  a  commission  which 
would  have  to  have  a  large  staff  in  addition.  So  the  total  cost  to  the 
State  would  almost  certainly  be  greater.  Thej'  felt  that  despite  the 
fact  that  the  compensation  to  the  individual  claimant  might  be  less, 
depending  on  the  fee  setup,  the  average  amount  might  be  less,  still 
insurance  rates  Avould  go  up,  especially  if  you  have  liability  without 
fault  and  if  some  of  the  other  doctrines  were  aboli.slied,  such  as  guest 
statutes,  and  some  of  those  others.  The  committee  was  of  the  opinion 
that  persons  who  incur  serious  injuries  in  automobile-accident  cases 
could  not  receive  adequate  compensation  from  a  commission  when 
awards  must  in  the  very  nature  of  things  be  set  by  formula  and  rigid 
rules,  having  in  mind  tlie  typical  illustration  of  an  artist  who  loses  a 
hand,  he  gets  the  same  amount  as  a  lawyer,  say,  who  doesn't  have  to 
have  his  hand  so  much. 
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Now,  that  is  on  the  negative  side.  Now,  they  have  some  more  recom- 
mendations here,  they  have  some  positive  findings.  Ways  and  means 
of  improving  and  expediting  the  administration  of  justice  in  the  courts. 
Number  1,  this  is  to  reduce  delay 

Senator  Cameron:  Before  you  get  into  that,  is  the  chairman  of  the 
committee  here?  I  rather  dislilvc  asking  you  questions  concerning  the 
report,  if  you  are  not  the  one  who  should  be  answering  them. 

Mr.  Farley:  I  didn't  attend  the  committee  meetings  and  he  is  not 
here.  He  will  be  in  San  Francisco,  I  am  pretty  sure,  on  October  10th 
and  11th. 

Senator  Cameron:  There  is  one  thing  concerning  assumptions,  and 
I  think  this  has  to  be  handled  rather  fairly  and  will  you  call  it  to  his 
attention  for  the  meeting  ?  I  think  we  all  assumed,  and  almost  necessar- 
ily so,  that  we  had  to  start  with  some  sort  of  a  pattern,  and  one  was 
the  Industrial  Accident  Commission.  I  have  had  letters  and  inquiries 
and  also  people  stated  concerning  the  one  assumption  that  all  claims 
would  have  to  go  to  the  commission  on  the  same  basis  as  the  Industrial 
Accident  proposal.  It  is  apparent  that  the  cost  would  be  staggering 
and  the  suggestion  has  been  made  that  that  rule  not  be  applied  and 
that  the  commission  only  get  claims  in  which  there  is  a  disagreement 
between  the  parties,  and  I  think  that  our  report  should,  and  of  neces- 
sity, take  that  into  account  because  it  would  make  a  significant  differ- 
ence in  cost.  And  another  one  that  is  implied  concerning  this  Saskatche- 
wan Plan,  we  heard  the  author  at  that  one  hearing  and  they  do  not 
really  have — I  think  it  is  a  difference  in  terminology — they  do  not 
have  a  commission  in  a  sense ;  they  have  a  state  insurance  agency  with 
a  schedule  of  hideously  minimal  fees  or  payments,  and  these  are  paid 
by  sort  of  like  our  own  State  Fund.  They  are  paid,  but  if  there  is  any 
complaint  under  those,  it  goes  to  the  court.  There  is  no  commission  to 
hear  them  and  above  that  they  can  still  go  ahead  and  sue.  But  they 
do  not  have  a  commission  as  we  understand  one. 

Mr.  Farley:  I  know  that,  and  I  think  that  is  important  to  get  more 
publicity  on  it,  that  people  assume  that  they  do  have  a  commission 
and  that  is  all  you  get.  But  that  is  just  in  addition  to  their  common- 
law  rights. 

Senator  Cameron:  They  get  their  commission  payment  first  as  in- 
surance and  they  sue  and  that  is  brought  before  the  jury  and  de- 
ducted. It  is  not  a  commission. 

Chairman  Regan:  For  the  record,  I  was  the  chairman  of  a  panel  at 
the  National  Lawyers  Guild  where  the  author  of  the  Saskatchewan 
Plan  presented  it  and  we  have  a  tape  of  it,  or  we  have  asked  for  the 
tape  and  the  information  there  will  be  made  available  to  the  committee 
and  it  will  be  reduced  to  a  report.  So  far  it  has  not  been  presented 
to  us  yet. 

Mr.  Bohn:  We  have  not  received  either  the  tape  or  the  transcript 
yet. 

Mr.  Farley :  I  think  it  would  be  valuable  to  have  a  little  explanation 
of  just  what  that  system  is  up  there. 

Chairman  Regan:  Because  it  certainly  isn't  what  appeared  or  was 
represented  to  the  legislature  at  the  last  session  in  unofficial  comments, 
let  us  say. 

Go  ahead. 
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Mr.  Farley:  Now,  going  to  things  that  should  be  done  under  the 
present  system,  number  1,  the  committee  is  of  the  opinion  that  we 
should  either  have  sufficient  judges  or  do  something  to  expedite  our 
trial  system  so  that  in  any  case  you  can  get  to  trial  in  8  months.  They 
deem  anything  over  8  months  as  too  long. 

Mr.  Bohn:  Eight  months  from  what  date? 

Mr.  Farley :  From  the  memo  to  set. 

Now,  their  second  observation  on  ways  to  improve  it  is,  I  guess  you 
would  say  in  a  nutshell,  more  judges.  They  say  this  problem  of  con- 
gestion is  neither  a  metropolitan  problem,  not  confined  to  metropoli- 
tan areas,  nor  is  it  a  state-wide  problem.  They  think  it  is  due  entirely 
to  a  low  percentage  of  judges  in  some  counties  to  the  population.  From 
their  checking,  they  feel  that  there  should  be  one  Superior  Court  judge 
to  40,000  population.  "When  you  fall  below  that  you  are  bound  to  get 
congestion  and  that  is  exactly  what  has  happened  in  some  counties. 
They  feel  the  contributing  causes  for  the  delay  and  the  congestion  in 
the  courts  is  because  we  have  had  great  population  increases  in  certain 
areas.  There  has  been  a  corresponding  increase  in  personal-injury  cases 
in  those  areas.  There  are  too  many  cases  that  are  really  inactive  on  the 
trial  calendars,  on  the  dockets,  and  there  should  be  some  means  to  clean 
out  that  dead  wood  more  frequently  and  perform  a  better  job  of  it. 

Senator  Cameron :  Do  they  have  any  suggestions  on  that  one  1 

Mr.  Farley :  Not  on  that.  They  feel  that  there  are  too  many  continu- 
ances for  non-legal  reasons.  The  ordinary  excuse  being  that  the  attorney 
is  occupied  in  another  court,  and  I  have  found  that  to  be  true  in  certain 
areas,  too,  when  I  was  checking  for  the  joint  judiciary  committee. 

Senator  Cameron:  Do  they  have  any  recommendations  in  regard  to 
that  complaint? 

Mr.  Farley :  Not  specifically ;  but  I  think  it  is  something  that  the 
courts  can  control.  I  don't  think  you  need  any  rules  or  legislation;  I 
think  the  judges  can  control  that  themselves.  When  they  get  a  request 
for  a  continuance,  find  out  whether  it  is  really  needed  and  if  it  is  not, 
don't  grant  it. 

Mr.  Bohn:  Excuse  me  for  interrupting,  but  it  occurs  to  me  that  the 
last  point  made,  that  we  are  not  getting  statistics  on  the  number  of 
judges  in  the  particular  counties  during  the  years  but  the  survey  is 
being  conducted,  and  it  wouldn't  be  too  much  more  difficult  for  you, 
Lou,  would  it,  to  obtain  that  figure  for  us.  For  example,  you  have 
1957,  you  have  a  case  load  for  Sacramento  County,  the  County  Clerk 
can  certainly  tell  you  that  year  they  had  so  many  Superior  Court 
judges.  And  would  you  mind  adding  that  to  your  survey? 

Mr.  Kroeger:  I  think  that  might  give  us  some  information  on  that 
point. 

Mr.  Farley:  Maybe  you  will  find  a  direct  correlation  between  the 
number  of  judges  per  thousand  population  and  the  delay. 

Mr.  Bohn:  We  will  also  have  the  population  figures,  or  estimated 
figures,  so  we  will  have  the  whole  works. 

Mr.  Farley:  The  Committee  thinks  there  is  too  much  wasted  time 
consumed  in  pre-trial  conferences,  and  later  on  I  will  read  the  recom- 
mendations on  pre-trial  conferences. 

Chairman  Regan :  That  is  what  I  wanted  to  ask  j'ou  now,  or  at  least 
at  the  meeting  in  October.  I  would  like  to  know  what  the  committee 
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means  by  a  waste  of  time  in  pre-trial  conferences.  I  know  there  is  no 
use  asking  you,  because  you  didn't  work  on  this.  But  I  think  the  com- 
mittee is  very  much  interested  in  that  statement  in  this  report. 

Mr.  Farley :  Too  much  time  wasted  in  voir  dire  examinations.  Then, 
lastly,  they  think  that  there  are  too  many  minor  cases  being  filed  in  the 
Superior  Court  that  really  belong  in  the  Municipal  Court.  And  that  is 
a  problem  that  should  be  studied  and  there  should  be  some  way  of 
either  getting  those  cases  transferred  promptly  to  the  Municipal  Court 
or  else  avoid  their  being  filed  there  in  the  first  place,  in  some  manner. 

Senator  Holmdahl:  Goscoe,  let  me  ask  you  a  question  on  that  point, 
because  it  has  been  mentioned  a  couple  of  times : 

Is  it  implicit  in  what  you  say  that  Municipal  Court  judges  have 
more  time  available  to  work  that  they  are  not  using  than  Superior 
Court  judges? 

Mr.  Farley:  I  think  cases  that  are  tried  in  the  Municipal  Court 
usually  are  much  faster  than  they  are  in  the  Superior  Court. 

Senator  Holmdahl :  What  is  the  reason  for  that  ? 

Mr.  Farley :  Less  formality,  quicker  picking  of  the  jury  and  so  forth. 
Naturally  one  reason  is  the  cases  are  smaller. 

Senator  Holmdahl :  They  just  don't  work  as  hard  and  spend  as  much, 
time  trying  to  get  a  desired  result? 

Senator  Cameron:  There  may  be  a  slight  advantage  in  transferring 
to  Municipal  Court.  The  Municipal  Court  starts  a  little  earlier,  gen- 
erally, because  the  judges  don't  have  other  matters,  default  divorces 
and  so  forth,  but  part  of  the  problem  of  the  people  who  deal  mostly 
with  these  cases,  and  the  bulk  of  them  are  done,  in  both  plaintiff  and 
the  defense,  by  a  number  of  firms,  that  they  have  overlapping  calendars. 
They  have  a  conflict  with  the  Federal  Courts.  Now,  if  you  have  them 
trying  half  their  cases  in  Municipal  Court,  half  in  the  Superior  Court, 
and  with  calendar  conflicts  I  think  you  are  just  going  to  compound  the 
situation  and  make  it  even  worse.  I  see  no  point  in  fiddling  around  with 
that  and  I  wish  you  would  ask  some  of  the  defense  firms  and  plaintiff 
firms  here  in  L.A.  and  then  go  to  Sacramento  where  they  practice  in  3 
counties,  and  then  if  they  had  6  courts  instead  of  3,  we  would  never 
get  a  case  to  trial.  It  is  so  easy  to  say  "Shove  them  down  to  Municipal," 
I  don't  think  that  is  going  to  solve  the  problem.  You  can't  be  in  the 
Municipal  Court  and  in  the  Superior  Court  the  same  day. 

Chairman  Regan:  Yes,  you  can.  You  hire  another  lawyer  in  your 
firm. 

Mr.  Farley:  Two  years  ago  the  Municipal  Courts  were  not  nearly 
as  busy  as  the  Superior  Courts,  and  they  were  sitting  idle  many  times 
when  the  Superior  Court  was  jammed. 

Senator  Cameron:  You  just  have  another  calendar  problem.  One 
answer  is  you  can  assign  the  Municipal  Courts  up  to  the  Superior 
Courts,  but  they  don't  do  it  very  often  for  some  reason  or  other. 

Chairman  Regan:  Wait  a  minute.  You  have  a  statement  that  for 
the  record  I  want  an  answer.  The  bottom  of  page  6  it  says,  "In  some 
instances  plain  lack  of  judicial  efficiency  from  one  cause  or  another." 
Now,  standing  alone,  that  means  nothing  to  me.  I  want  to  know  what 
they  are  talking  about,  lack  of  judicial  efficiency. 
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Mr.  Farley:  I  recall  one  case  in  San  Francisco,  I  think  it  took 
about  120  days  to  try  the  case  and  other  judges  were  telling  me  that 
they   could   have   tried   it  in   10   days. 

Chairman  Regan:  Are  you  saying  that  some  of  the  judges  lack 
the  proper  judicial — well,  we  better  be  careful  about  that. 

Mr.  Farley:  You  say  it. 

Chairman  Regan :  They  lack  the  judicial  knowledge  and  therefore 
they  stumble  along  in  the  case,  it  is  going  to  take  a  much  greater 
time ;  is  that  what  you  are  saying  here  ? 

Mr.  Farley:  I  think  we  are  talking  about  the  elderly  judges. 

Chairman  Regan :  Some  who  should  have  been  retired  a  long  time 
ago. 

Mr.  Farley:  Right. 

Chairman  Regan :  A  statement  standing  alone,  there  is  not  sufficient, 
I  think,  in  the  record.  I  think  we  should  know  just  what  was  meant.  I 
think  if  Mr.  Pierce  is  reporting  on  it,  then  on  the  11th  of  October 
we  want  to  know  what  he  means — not  what  he  means,  but  what  the 
committee   meant. 

Mr.  Farley :  Now,  on  the  question  of  pre-trial  conferences. 

The  committee  expresses  serious  doubt  as  to  the  efficiency  of  pre- 
trial conferences  in  personal-injury  litigation,  and  it  is  recommending 
to  the  Board  of  Governors  of  the  State  Bar  that  this  is  a  serious 
question  that  needs  studj^  by  the  State  Bar  to  come  up  with  a  recom- 
mendation what  to  do  about  pre-trial  conferences  in  reference  to 
personal-injury  litigation. 

Senator  Cameron:  I  am  going  to  ask  the  question  and  ask  it  in 
advance. 

Has  this  broken  down  or  is  it  causing  the  problem  because  the 
bench  and  lawyers  have  ignored  the  rules  set  up?  Is  that  what  is 
happening? 

Mr.  Farley:  Well,  I  really  don't  know  what  it  is,  but  from  observa- 
tions I  have  heard  from  quite  a  few  attornej^s,  it  is  because  the  pre- 
trial system  is  not  fitted  to  personal-injury  litigation  so  much.  I  mean 
the  type  of  issues  you  have,  you  don't  save  very  much  time  by  pre- 
trial conference.  I  think  most  attorneys  who  have  expressed  an  opinion 
to  me  have  said  that. 

This  is  sort  of  a  repetition,  they  recommend  that  there  be  no  con- 
tinuances for  trial  or  pre-trial  conferences  except  for  legal  cause, 
and  the  committee  was  split  on  that  subject.  In  other  words,  cutting 
out  just  phoning  up  and  asking  for  a  continuance. 

Senator  Cameron :  Is  legal  cause  the  fact  that  the  attorney  is  engaged 
in  trial  in  another  suit? 

Mr.  Farley:  I  guess  not.  I  would  hate  to  say  for  sure,  but  I 
guess  not. 

Here  is  something  that  you  have  had  before  the  Legislature,  and 
that  is  the  question  of  separating  these  trials  into  two  issues,  having 
a  separate  trial  on  each,  first  try  the  issue  of  liability  and  damages. 
Our  committee  was  split  on  that. 

Court-appointed  medical  experts,  you  already  have  that  in  existence 
in  Los  Angeles  County  and  we  can  see  how  it  works  out. 

Senator  Fisher :  How  is  it  working  out  ? 

Mr.  Farley:  Are  you  using  the  medical  panels  here,  Mr.  GallasT 
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Mr.  Gallas:  They  are  being  used  and  our  experience  is  still  pretty 
limited  and  I  don't  think  I  could  give  you  an  answer  that  would 
mean  anything  at  this  time.  I  think  maybe  by  the  time  the  Legislature 
meets  and  this  comes  up  we  will  have  an  answer. 

Mr.  Farley :  I  think  that  about  includes  the  highlights  of  the  report. 

Mike  would  never  forgive  me  for  this:  On  comparative  negligence 
the  committee  was  sharply  divided,  7  members  favored  it,  one  ex- 
pressed qualified  approval,  4  members  were  opposed  and  the  others 
didn't  vote. 

Abolition  of  jury  trials,  no.  Juries  of  less  than  12,  no.  The  com- 
mittee thought  that  there  are  several  things  that  should  be  studied. 
One  is  the  doctrine  of  imputed  negligence.  Maybe  something  should 
be  done  about  that,  because  otherwise  blameless  plaintiffs  are  failing 
to  recover  in  some  cases,  and  also  consideration  should  be  given  to 
the  repeal  of  the  guest  statute.  That  was  before  the  conference  here 
of  State  Bar  delegates  of  this  convention. 

That,  I  think,  about  concludes  it,  Mr.  Chairman.  (Short  recess  was 
had.) 

Chairman  Regan:  Under  the  Committee  rules,  we  have  about  20 
minutes  left.  How  many  would  like  to  make  a  presentation  here? 

Mr.  Donavan :  About  5. 

Chairman  Regan:  Does  anybody  else  want  to  present  anything  to 
the  Committee? 

As  you  can  see  the  progress  being  made,  we  are  trying  to  get  all  of 
the  information  necessary  to  draw  the  proper  conclusions  and  we  will 
continue  with  this  type  of  hearing  on  the  11th  in  San  Francisco,  the 
11th  of  October. 

Mr.  Donovan:  Augustin  Donovan  of  Oakland,  California. 

Gentlemen,  I  heard  the  arguments  yesterday  about  we  don't  want 
this  commission  before  the  conference,  and  I  thought  they  were  ex- 
cellent. They  hit  the  right  spot  and  it  is  quite  clear  that  this  will  not 
answer  the  requirements  of  our  constitutional  traditions  and  our  tra- 
ditional requirements  and  will  be  so  inequitable  in  its  usage,  and  it  is 
something  -we  should  not  have  in  California. 

I  think  it  is  quite  plainly  pointed  out  here  that  the  answer  to  this 
whole  program  has  to  be  what  are  we  going  to  do  with  this  commer- 
cialized carnage.  What  are  we  going  to  do  about  delays?  How  are  we 
going  to  get  these  people  taken  care  of  and  how  are  we  going  to  satisfy 
the  public?  The  attorneys  are  not  making  millions  out  of  this  situa- 
tion. Cut  down  the  fees  and  get  an  answer,  and  get  an  answer  as  fast 
as  we  can.  We  have  an  old  system,  we  have  got  law  that  is  a  horse- 
and-buggy  law  and  we  are  trying  to  run  it  on  a  freeway.  That  is  our 
trouble. 

We  were  hung  up  with  a  contributory-negligence  rule  years  ago 
and  it  is  obviously  not  the  rule  to  handle  this  situation.  Comparative 
negligence  is  pointed  at  so  clearly  and  so  plainly  in  this  instance  that 
there  is  no  other  answer  and  you  can't  answer  the  public  with  a  lot 
of  statistics  about  a  lot  of  cases  and  say  we  want  the  status  quo  and 
we  will  change  a  few  little  procedural  things.  You  might  save  a  half 
a  month  or  a  half  a  case  or  a  percentage  of  this ;  that  is  not  the  answer, 
that  is  not  realistic.  The  public  will  sweep  you  right  out.  They  are 
wary  about  that  sort  of  thing  and  they  will  actually  take  it  away  from 
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the  Legislature  and  everybody  else  if  you  meet  this  situation  with 
some  type  of  temporary  stopgap  measure.  Now,  it  seems  to  me  that 
comparative  negligence  has  many,  many  valuable  assets  in  this  field. 

One  is,  first,  it  will  cut  down  fees.  The  whole  fee  situation  can  very 
easily,  almost  adjust  itself  automatically.  Young  lawyers  can  try  these 
cases  in  a  quiet,  relaxed  examination  into  the  relative  amount  of  fault 
involved.  They  don't  have  to  go  and  get  the  fancy  Dans  that  have  the 
quick  axle-grease  motorcycles,  the  photographers,  and  get  there  before 
anybody  else.  They  don't  need  these  fellows;  they  can  try  their  uncle's 
case  in  a  relaxed  manner  and  present  the  relative  degree  of  fault  here 
and  present  it  to  a  jury  and  probably  get  a  pretty  good  answer,  if 
not  from  a  judge. 

The  insurance  companies  demand  a  jury,  because  they  have  written 
them  so  many  letters  and  put  so  many  advertisements  in  they  want  the 
juries  now.  However,  they  have  the  right  to  a  jury  and  they  can  take 
it  on  the  button  through  the  comparative-negligence  method.  Now 
then,  Goscoe,  I  don't  think  read  this  report  completely.  I  just  think 
he  got  it,  too.  But  the  fact  this  entire  Committee  of  12,  and  7  of  them 
were  definitely  in  favor  of  comparative  negligence  and  one  was  with 
some  qualified  approval,  and  the  other  4  didn't  vote.  And  there  were 
12  all  together.  He  said  the  others  didn't  vote.  It  is  like  when  you 
argue  a  case  before  the  Supreme  Court  of  the  United  States.  I  remem- 
ber I  had  one,  and  won  it,  incidentally,  and  they  said  only  7  votes  and 
the  others  abstained.  They  did  not  abstain;  they  were  not  eligible. 
They  were  retired  from  the  bench.  But  I  got  6  to  1,  so  it  is  all  right. 
That  is  the  Supreme  Court  of  the  United  States,  and  there  were  no 
abstentions.  No  abstentions  here,  either. 

Now,  gentlemen,  I  would  like  you  to  look  at  this  sort  of  an  idea, 
this  commercialized  carnage  that  the  people  call  it,  and  lawyers  get 
rich  on  it.  Now  then,  attorneys'  fees  can  be  cut.  Financial  responsi- 
bility and  the  grounding  rules  that  comes  out  of  an  accident  is  going 
to  be  pretty  well  alerted  to  when  you  can't  take  a  chance  on  even  being 
partially  responsible.  It  is  like — you  will  remember  this  very  well, 
Chairman  Regan :  ' '  Every  person  must  answer  for  that  portion  of  the 
harm  he  has  caused  another  by  his  wrongful  acts,  negligence  and  mis- 
conduct." You  remember  that,  we  wrote  that  on  the  little  yellow  slips 
in  '52  and  '53  and  we  got  out  on  the  floor  and  you  took  the  floor  for 
me,  too,  and  out  of  84  votes  we  got  42,  and  they  have  never  been  on 
the  floor  since.  We  got  out  8  to  1  on  a  committee  of  9  and  no  absten- 
tions. Now,  when  you  look  at  this  thing,  you  have  other  things  to 
think  of.  That  fellow  with  a  license  is  alerted  to  careful  driving,  that 
fellow  who  drives  along,  there  is  no  defense  that  will  get  him  out  from 
under.  If  he  is  even  partially  responsible  he  is  in  the  picture;  he  is  in 
the  financial-responsibility  picture.  The  first  thing  you  know,  if  he  is 
a  fancy  Dan  and  he  is  on  the  highway,  he  is  grounded  for  keeps  under 
your  license  cancellation  and  the  like.  Now  then,  a  few  appeals  for 
excessive  awards  were  made  in  the  F.E.L.A.  cases.  That  is  where  they 
have  comparative  negligence.  In  addition  to  that  there  is  that  old 
phony  about  Gronski — you  know,  10% — the  guy  that  is  90%  respon- 
sible gets  10%  out  of  the  other;  realistically,  that  is  the  bunk.  It  never 
happens  and  in  the  history  of  15,000  F.E.L.A.  cases  that  we  had 
tested  some  years  ago,  when  Dean  Prosser  came  up  and  spoke  you 
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remember,  he  said  the  eases  in  which  they  ever  go  over  50%  or  more 
than  50%  plaintiff  injury  are  practically  negligible,  after  a  study  of 
15,000  comparative-negligence  cases  in  F.E.L.A.  all  over  the  United 
States. 

Now,  gentlemen,  when  you  fool  around  with  the  equitable  rule — let 
us  hear  it  again,  it  is  only  a  few  words:  "Every  person  must  answer 
for  that  portion  of  the  harm  he  has  caused  another  by  his  wrongful 
acts,  negligence  and  misconduct."  I  wrote  that  10  years  ago.  It  sounds 
damned  near  like  one  of  the  10  Commandments,  doesn't  it? 

Remember,  I  told  you  that  in  the  first  place  10  years  ago. 

Now,  gentlemen,  that  is  the  answer.  Fees  are  cut  down,  commercial- 
ization of  the  business  by  the  boys  who  have  got  the  motorcycles  and 
all  that  sort  of  thing  is  down  to  a  minimum.  Settlements  are  increased. 
I  told  this  fellow  in  The  News,  Hamilton  in  The  News,  he  gave  me 
three  articles  on  comparative  negligence  here  some  time  ago,  and  I  told 
him  I  thought  it  would  cut  the  calendar  in  half  and  multiply  the  settle- 
ments by  two.  Now,  that  is  a  generalization,  of  course,  but  it  seems  to 
me  we  could  make  some  analysis  of  the  statistics  on  F.E.L.A.  cases, 
because  that  would  tell  us  what  comparative  negligence  does.  And  if 
you  tell  the  public  that  you  are  going  back  to  a  rule  that  has  been  in 
charge  in  the  State,  in  the  country  where  it  was  born,  in  England, 
since  1945,  and  no  attempt  has  been  made  to  change  it,  they  eradicated 
contributory  negligence,  the  country  of  its  birth,  and  put  comparative 
negligence  in  by  statute,  and  nobody  has  attempted  to  remove  it  or 
do  anything  against  it  for  these  15  years. 

At  the  time  it  passed,  you  will  recall  they  said,  well,  it  was  a  Labor 
government  that  passed  it,  it  is  one  of  those  patronizing  things,  wait 
until  these  Conservatives,  the  Fat  Cats,  get  back  in  charge;  they  will 
wipe  that  out.  Well,  they  got  back  in  and  they  still  have  comparative 
negligence,  it  is  there  by  statute  in  England,  the  place  where  it  was 
born. 

Now,  I  hope  I  have  touched  these  various  points.  Pre-trial  will  also 
be  an  assistance  in  comparative-negligence  discussion.  I  think  pre-trial 
will  doubly  promote  settlements.  And  I  also  think  that  comparative 
negligence  where  you  have  got  it  before  a  Municipal  Court,  where  you 
have  your  problems,  that  that  will  multiply  even  more  than  in  the 
Superior  Courts,  the  settlements  in  these  smaller  cases.  I  really  think 
this  is  the  answer  and  I  feel  that  throwing  a  lot  of  statistics  at  the 
general  public,  realistically,  is  almost  like  trying  to  do  a  duck,  almost 
trying  to  do  a  duck,  and  I  am  afraid  they  are  going  to  construe  it  as 
that,  a  legal  committee  that  is  a  bunch  of  lawyers  on  the  Judiciary, 
and  they  are  going  to  town  for  their  boys.  I  am  afraid  so,  unless  we 
go  right  back,  wipe  out  the  horse-and-buggy  rule,  get  back  and  get 
something  that  is  solid,  sound  and  equitable.  Every  teacher  of  torts 
in  the  United  States  in  any  law  school  of  standing  has  always  been 
for  it  immeasurably.  It  takes  people  who  are  really  not  looking  at  it 
objectively  to  be  on  the  other  side. 

Thank  you. 

Chairman  Regan:  Any  further  comments  by  any  members  of  the 
Advisory  Committee,  or  anyone  else  who  is  sitting  in  the  audience 
today?  Any  comments  by  any  members  of  the  Committee? 
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Mr.  Cosden :  Mr.  Chairman  Eegan,  Walter  Cosden,  insurance  broker. 

The  Committee,  I  believe,  has  been  given  statistics  as  to  the  number 
of  automobile  cases  in  the  courts  as  contrasted  to  other  third-party 
personal-injury  cases,  and  all  other  cases  and  obviously  that  figure  is 
a  very  small  figure.  My  question  is  why  should  we  pick  on  automobile- 
accident  cases  to  create  such  a  commission  ?  Are  we  given  to  understand 
that  the  automobile  is  a  social  problem  and,  if  so,  why  is  it  any  more  of  a 
social  problem  than,  we  will  say,  public  sidewalks?  We  have  hundreds 
of  thousands  of  miles  of  public  sidewalks  and  millions  of  people  walk- 
ing on  them.  We  have  hundreds  of  people  that  fall  on  them.  So  if  you 
create  a  commission  for  automobile  injuries,  it  could  extend  on  to 
other  kinds  of  personal-injury  cases  and  go  far  beyond  this  original 
idea. 

Chairman  Regan:  Thank  you.  I  might  say  that  this  committee  has 
been  given  the  task  by  the  Legislature  to  do  this.  So  since  we  have 
been  given  the  task,  we  must  do  it  and  report  to  the  Legislature  in 
1961  prior  to  the  end  of  the  Legislative  session. 

Are  there  any  questions  by  members  of  the  Committee? 

Mr.  Ames:  Mr.  Chairman,  I  am  Fitz-Gerald  Ames,  San  Francisco. 

I  know  the  hour  is  getting  late.  Do  you  want  me  to  go  into  my 
report? 

Chairman  Regan :  Let  us  do  it  in  San  Francisco. 

Mr.  Ames:  Do  you  have  any  questions?  I  would  be  glad  to  answer 
any  questions. 

I  would  like  to  make  a  few  suggestions  not  contained  in  the  report. 
Namely,  suggestions  for  the  betterment  of  the  present  system. 

The  question  of  taking  up  some  of  the  slack  in  the  Municipal  Court. 
I  think  all  lawyers  will  agree  in  most  every  county  you  will  find  that 
there  is  a  considerable  judge  manpower  wasted.  They  are  available ; 
you  could  find  two  or  three  courts,  departments  in  the  City.  And  the 
Municipal  Courts,  I  am  sure,  would  be  available  to  try  P-I  cases,  and 
they  would  love  to  do  it.  The  ]\Iunicipal  Court  judges  w^ould  have  no 
objection  and  they  love  to  be  appointed  pro  tem  Superior  Court  judges. 
Now,  the  practice  in  the  past  has  been  to  appoint  a  judge  for  three 
months  pro  tem,  not  for  one  case.  I  believe,  I  haven't  checked,  but  I  am 
pretty  sure  that  the  judicial  council  rules  give  the  judicial  council  the 
power  right  now  to  make  temporary  judges  pro  tem  for  one  case,  and 
this  thought  was  suggested  by  our  group  and  I  am  presenting  it.  I  am 
transmitting  it  to  this  committee. 

The  thought  of  getting  the  Judicial  Council,  within  our  own  frame- 
work, without  any  legislation,  to  delegate  the  power,  say,  the  presiding 
judge  or  the  pre-trial  judge  or  whoever  handles  the  calendar,  the  power 
to  say  "I  am  going  to  assign  the  case  of  Smith  versus  Jones  to  Judge 
so-and-so  Municipal  Court  and  appoint  him  a  Superior  Court  judge 
for  that  one  case  with  the  power  of  course  his  jurisdiction  will  carry 
on  until  he  ultimately  determines  all  the  issues  to  come  before  him." 
And  each  morning  they  can  check  with  the  presiding  judge  and  find, 
if  they  have  three  departments  available  in  the  Municipal  Court,  send 
three  cases  pro  tem  in  tlie  IMunicipal  Court.  I  like  tliat  idea  really 
better  than  the  one  of  giving  the  Superior  Court  judge  the  power,  or 
the  pre-trial  judge,  the  power  to  say  "In  my  opinion  the  damages  in- 
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volved  here  would  not  bring  in  a  verdict  of  more  than  $3,000,"  the 
present  jurisdictional  amount  of  the  present  municipal  court.  Then, 
too,  it  could  be  arbitrary,  it  could  be  misguided  and  referred  down  to 
the  Municipal  Court.  I  don't  like  the  idea  and  I  think  Senator  Cameron 
commented  upon  that  earlier.  That  other  is  an  alternative. 

Now,  Judge  Devine  has  been  submitting  this  proposal  for  some  time 
and  it  has  some  merit. 

If  you  want  to  do  that,  if  you  want  to  change  the  legislation  to  permit 
the  Superior  Court  judge,  the  presiding  judge  or  pretrial  judge  to 
refer  a  case  down  to  the  Municipal  Court,  amend  the  act  so  that  the 
Municipal  Court  jury  would  have  the  right  to  bring  in  a  verdict  for 
any  amount  up  to  the  amount  of  the  prayer.  Don't  cut  them  down  to 
$3,000,  and  then  if  the  verdict  is  less  than  $3,000,  then  that  verdict  is 
recorded  in  the  Municipal  Clerk's  office.  If  it  is  in  excess  of  $3,000 
the  whole  file  is  sent  up  to  the  Superior  Court  and  recorded  in  the 
docket  as  a  Superior  Court  judgment.  That  is  an  idea  that  I  think 
has  merit. 

Also,  my  own  views  on  pre-trial,  and  it  is  not  my  own  individual 
view,  it  is  I  think  that  of  most  of  the  trial  lawyers  that  are  in  court 
all  the  time  and  know  what  you  are  up  against;  it  is  reflected  in  the 
last  two  years  by  the  resolutions  which  were  adopted  by  an  overwhelm-, 
ing  majority  of  the  members  of  the  State  Bar  delegates  to  do  away 
with  pre-trial  except  in  situations  where  both  sides  want  it  by  stipula- 
tion. Because  it  is  a  waste  of  time,  in  my  opinion,  and  particularly  in 
personal-injury  automobile  cases.  They  don't  accomplish  anything,  in 
my  experience. 

The  new  system  now  which  started  a  little  while  ago  of  having  a  pre- 
liminary pre-trial  settlement  calendar,  I  believe  is  achieving  some 
benefits.  That  should  possibly  be  retained,  but  the  idea  of  pre-trying 
every  case  on  all  issues  I  don't  think  has  proved  out. 

I  understand  in  Los  Angeles  County  you  have  6  judges  devoting  full 
time  on  pre-trial.  In  San  Francisco  you  have  1  judge  out  of  22  that 
devotes  his  full  time  to  pre-trial.  We  recommend  in  our  report  that  a 
10%  increase  in  judge  manpower,  10%  more  judges  in  San  Francisco, 
which  would  be,  say,  2  more  in  3  years,  would  reduce  the  backlog  down 
to  6  months'  trial  status,  which  is  considered  by  the  Attorney  Gen- 
eral's Committee  on  congestion  in  the  courts,  delay  in  the  courts,  as 
being  a  fair  period. 

Mr.  Bohn :  May  I  interrupt  at  this  point.  As  I  recall  the  situation, 
this  came  before  the  committee  once  before,  the  question  of  increasing 
judges,  but  we  have  had  some  information  to  the  effect  that  there  are 
no  courtroom  facilities  available  for  them  and,  therefore,  it  would  be 
useless  at  this  time  to  increase  the  judges.  I  am  talking  about  San 
Francisco  County  now. 

Mr.  Ames :  Yes.  We  have  done  that  in  years  gone  by,  we  have  put 
them  over  in  the  Auditorium. 

Mr.  Bohn :  It  seems  to  me  this  was  a  letter  from  one  of  the  judges. 

Chairman  Eegan :  This  was  a  letter  from  the  Presiding  Judge  of  the 
City  and  County  of  San  Francisco. 

Mr.  Ames :  I  have  tried  cases  over  there  and  there  are  two  rooms 
that  I  used  for  courtrooms.  They  are  not  very  fancy,  but  they  can 
be  used  in  an  emergency  until  we  can  get  a  new  court  house. 
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Chairman  Regan:  Mr.  Ames,  what  is  the  average  length  of  time  for 
your  pre-trial  in  the  City  and  County  of  San  Francisco? 

Mr.  Ames:  Well,  I  had  all  those  figures  in  my  137-page  report,  but 
offhand,  that  has  increased  considerably  in  the  last  year. 

Chairman  Regan :  Then  what  is  the  procedure  for  pre-trial ;  do  you 
have  one  judge  of  the  22  acting  on  pre-trial  all  during  one  day?  How 
many  cases  are  set  for  that  day  for  pre-trial? 

Mr.  Ames:  I  don't  know.  You  mean  each  month  what  would  be  the 
average  ? 

Chairman  Regan :  In  some  way  do  they  give  just  about  the  same 
amount  of  time  to  each  case  in  pre-trial  1 

Mr.  Ames :  It  varies ;  it  depends.  I  have  seen  a  pre-trial  take  an  hour. 
I  might  say  that  is  all  in  the  report  of  Louis  Kroeger.  He  made  a  study 
in  the  4  counties. 

Senator  Cameron :  Mr.  Ames,  if  the  end  result  is  to  get,  as  you  say, 
a  trial  date  within  6  months  of  filing — 

Mr.  Ames :  From  the  date  of  filing  of  memorandum. 

Senator  Cameron :  Now,  in  some  counties  that  is  true,  and  I  did  al- 
most exclusively  plaintiffs'  work  just  a  few  years  back.  We  had  in  one 
county  a  4-month  period,  we  had  in  Sacramento  for  a  while  we  could 
get  to  trial  in  3  months,  when  they  had  the  new  judges.  I  think  it  is 
down  to  5,  but  what  good  does  this  do  if  constantly  the  lawyers,  both 
sides,  cannot  accommodate  their  calendar  to  it?  Regardless  of  the  fact 
that  there  is  a  possibility  of  getting  there  in  4  to  6  months,  the  cases 
are  not  going  under  a  year. 

Mr.  Ames :  I  don 't  understand  that,  because  the  position  I  take  is 
this :  As  long  as  your  judges  are  working  and  each  department  is  func- 
tioning every  day  and  trying  cases,  what  difference  does  it  make?  Do 
you  see  what  I  mean  ? 

Senator  Cameron:  I  am  thinking  of  it  from  the  standpoint  of  a 
guy  who  is  injured  and  wants  to  get  his  case  heard. 

Mr.  Ames:  You  handle  that  by  a  motion  to  advance.  Judge  Devine 
has  been  very  fair.  But  in  cases  where  there  is  real  hardship  he 
grants  it. 

Senator  Cameron :  This  is  the  normal  thing,  the  lawyers  get  together 
and  agree  when  they  are  going  to  try  the  case. 

Mr.  Ames :  Not  in  San  Francisco  any  more. 

I  will  say  this  for  Judge  Devine :  He  has  done  a  wonderful  job  there 
and  he  watches  the  calendar  and  sometimes  we  don't  like  it  when  we 
are  in  trial  across  the  way,  but  he  really  steps  on  our  toes  and  makes 
us  go  to  trial.  We  found  they  are  still  trailing  now  as  much  as  60  days. 
It  is  almost  impossible  to  work  it  out  so  you  give  a  trial  date  and  you 
go  to  trial  on  that  date.  Because  a  case  that  you  think  may  take  a  week 
may  take  two  weeks,  and  that  is  the  way  it  works  out.  Another  thing. 

Talking  about  delay,  there  have  been  a  number  of  condemnation 
suits  tried  in  San  Francisco  County  that  took  as  long  as  five  and  six 
weeks.  There  was  an  exposure  case  that  took  two  and  a  half  months, 
3  times.  They  tried  it  3  times  and  the  first  trial  took  about  two  and  a 
half  months.  It  was  not  a  personal-injury  ease.  So  there  are  many 
other  types  of  litigation  that  clutter  up  tlie  courts,  take  up  the  time 
of  the  courts.  I  think  it  is  unfair  to  charge  the  delay  to  automobile-col- 
lision cases. 
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Senator  Cameron :  Regardless  of  the  case,  but  do  you  agree  with  one 
of  the  other  witnesses,  there  should  be  a  tightening  up  of  delays  that 
have  no  legal  excuse  ? 

Mr.  Ames :  By  what ;  dismissal  ? 

Senator  Cameron :  I  don 't  know. 

Mr.  Ames:  Of  course  the  Federal  Court  has  a  system  of  a  dismissal 
calendar.  I  think  it  is  operating  in  a  very  reckless  manner,  a  very 
ruthless  manner.  I  remember  not  too  long  ago  there  were  42  cases 
dropped  on  the  dismissal  calendar  with  no  opportunity  for  the  plaintiff 
to  go  to  court.  I  don't  approve  of  that.  Possibly  some  other  method  of 
sanctions  could  be  worked  out  to  solve  the  problem.  But  I  don't  know 
at  this  time  what  could  be  done. 

Do  you  mean  if  a  lawyer  deliberately  stalls  ? 

Senator  Cameron  :  Of  both  of  them.  I  mean,  they  have  other  cases. 

Mr.  Ames:  A  month  ago  I  went  to  trial  on  a  case,  I  just  got  word 
from  my  doctor  the  little  boy  had  a  fractured  skull,  that  he  was  devel- 
oping a  very  serious  postconcussion  syndrome  with  scar  tissue,  the  EKG 
was  positive ;  things  that  had  not  developed  earlier.  I  went  before  the 
Presiding  Judge  and  told  him  my  story  and  asked  for  a  continuance 
for  a  month  and  he  granted  it. 

Senator  Cameron :  You  had  legal  grounds. 

Mr.  Ames :  So  lawyers  frequently  have  reasons  for  it. 

Senator  Cameron :  Legal  reasons  ? 

Chairman  Regan :  Two  minutes  and  the  gavel  goes  down.  We  will 
resume  in  San  Francisco.  • 

Mr.  Ames:  I  just  want  to  say  one  thing:  In  connection  with  the 
Saskatchewan  plan,  I  heard  over  a  year  ago  about  the  Saskatchewan 
plan  being  the  only  commission  plan  of  its  type.  So  I  wrote  a  solicitor 
up  there  and  asked  him  to  send  me  all  the  information.  He  wrote  back 
two,  three  lines.  He  said,  "You  are  mistaken;  there  is  no  commission 
plan  in  Saskatchewan,  period.  Yours  truly." 

Then  I  checked  on  it  and  found,  of  course,  that  there  is  no  automo- 
bile commission  plan.  Now,  the  gentleman  that  you  referred  to  that 
spoke  in  San  Francisco,  I  believe  at  the  National  Lawyers  Guild,  I 
got  a  copy  of  some  of  his  remarks  and  he  said — the  gentleman  is 
Mr.  Shomaker,  practicing  attorney  who  is  one  of  the  attorneys  up  there 
who  helped  to  put  the  1946  plan  into  effect. 

He  said  the  plan  is  very  much  accepted  by  the  public  in  Saskatchewan 
but  there  is  always  the  danger  that  such  a  governmental  agency  could 
become  an  established  bureaucracy,  and  went  on  further  to  say  that 
it  worried  him  that  the  people  might  become  accustomed  to  these  gov- 
ernment customs  and  become  accustomed  to  dictatorship.  And  I  think 
that  is  one  of  the  basic  objections  to  the  proposed  automobile  com- 
mission plan,  that  of  placing  too  much  power  in  the  administrative 
or  executive  branch  of  our  government. 

Chairman  Regan :  Thank  you.  The  11th,  is  it  ? 

Mr.  Bohn:  As  I  understand  it,  the  committee  earlier  today  deter- 
mined that  only  one  day  will  be  devoted  to  this  particular  subject  in 
San  Francisco,  so  that  the  next  meeting  on  this  subject  will  be  on 
October  11th. 
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F.     REPORTS  FROM  THE  STATE  BAR 

(T)  Report  of  Commitiee  on  Persona!  Injury  Claims 

August  31,  1960 
To  The  Board  of  Governors  : 

Pursuant  to  authorization  and  instructions  heretofore  received  from 
the  Board,  this  Committee  has  studied  the  subject  of  claims  of  liability 
for  personal  injury  and  death  and  the  methods  of  adjudicating  such 
claims.  In  so  doing,  the  Committee  has  given  particular  attention  to  the 
question  of  whether  it  would  be  in  the  public  interest  to  supplant  pres- 
ent judicial  methods  for  the  ascertainment  of  liability  and  damage  in 
automobile  accident  cases  by  an  administrative  automobile  accident 
commission  operating  upon  a  liability  without  fault  basis. 

The  hypothesis  advanced  with  reference  to  the  commission  thesis  is 
that  if  such  a  body  could  provide  a  prompt  remedy  and  fair  compensa- 
tion for  the  accident  victim  and  at  the  same  time  enable  our  courts  to 
keep  abreast  of  their  dockets,  suffering  and  hardship  would  be  reduced 
and  a  long  step  would  be  taken  toward  the  goal  of  equal  justice  under 
the  law. 

The  core  ingredients  of  a  commission  plan  have  been  stated  to  be 
(1)  liability  without  fault,  with  benefits  excluded  as  to  those  guilty  of 
criminal  or  quasi-criminal  misconduct,  (2)  enlarging  the  nature  of 
automobile  liability  insurance  to  include  the  additional  and  direct 
function  of  providing  funds  for  compensation  to  the  other  party  to 
accidents  in  which  the  insured  vehicle  is  involved,  (3)  limitation  of 
liability  to  specified  amounts  for  specified  injuries,  with  resultant 
elimination  of  damages  for  pain  and  suifering,  and  (4)  limitation  of 
the  issues  to  be  tried  to  (a)  the  fact  of  occurrence  of  injury  or  death 
and  (b)  the  amount  of  compensation.  Judicial  review  would  be  pro- 
vided for  and  attorneys  would  be  permitted  to  appear  before  the  com- 
mission on  a  regulated  fee  basis. 

Shortcomings  in  the  present  judicial  system  as  regards  motor  vehicle 
accident  cases  are  said  to  be  (1)  delay  in  the  courts,  (2)  uncertainty 
produced  by  such  factors  as  disparity  in  the  skill  of  the  opposing 
lawyers,  jury  sentiment,  nonavailability  of  key  witnesses  or  the  place 
of  trial,  (3)  unfairness  produced  by  such  factors  are  faulty  witness 
perception  and  the  doctrine  of  contributory  negligence  and,  (4)  the 
overcrowding  of  present  courts  which,  it  is  said,  would  be  relieved  by 
the  adoption  of  a  commission  plan. 

The  grounds  advanced  in  support  of  the  commission  plan  very  nearly 
assume  a  static  condition  on  the  part  of  the  courts  with  reference  to 
the  processing  of  motor  vehicle  accident  cases.  However,  it  would  seem 
reasonably'  apparent  that  any  consideration  of  the  subject  submitted 
to  the  Committee  for  study  must  necessarily  embrace  the  subject  of 
curative  reform  in  court  procedures,  if  a  need  for  the  same  is  indicated, 
addressed  to  the  defects  upon  which  the  adherents  of  the  commission 
plan  rely.  The  first  and  last  of  these  are  delay  in  the  judicial  processing 
of  automobile  accident  cases  and  congestion  in  tlie  c(nirts  caused  by 
their  presence. 

Information  in  the  possession  oi"  tlie  commiltcc  intlicates  that  the 
elapsed  time,  in  months,  from  the  filing  of  a  setting  memorandum  to 
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trial,  as  of  October  1959,  in  Superior  Courts  having  four  or  more 

judges,  was  as  follows : 

County — Seat  Jury  Nonjury 

Alameda— Oakland   12^  9 

Contra  Costa — Martinez 11^  7^ 

Fresno — Fresno 4  2 

Kern— Bakersfield 13  10 

Los  Angeles — Los  Angeles 16^  15 

Orange — Santa  Ana 8  4 

Riverside — Riverside    22  17 

Sacramento — Sacramento    13  11 

San  Bernardino — San  Bernardino 10  9 

San  Diego — San  Diego 6  4 

San  Francisco 15  5i 

San  Mateo— Redwood  City 14i  Hi 

Santa  Clara — San  Jose 18  5 

In  addition  to  the  foregoing,  Holbrook  ("A  Survey  of  Metropolitan 
Trial  Courts  Los  Angeles  Area,"  Parker  &  Son,  Inc.,  1956)  had  this 
to  say  about  Superior  Court  trial  conditions  in  Los  Angeles  County 
as  of  1954: 

"A  1954  calendar  status  study  prepared  by  the  Institute  of 
Judicial  Administration  considered  the  time  interval  between  the 
filing  of  the  memorandum  and  the  date  first  set  for  trial  in  various 
courts  throughout  the  nation.  The  study  revealed  that  the  delay 
in  trying  jury  eases  in  Los  Angeles  County  (11.5  months  in  1954) 
was  slightly  higher  than  the  nationwide  average  (11.1  months  in 
1954)  for  97  courts.  However,  Los  Angeles  County  had  an  overall 
average  (both  jury  and  non-jury  cases)  of  9  months  elapsing  from 
'at  issue'  to  trial,  as  compared  with  an  average  delay  of  22.6 
months  in  courts  having  jurisdiction  of  populations  over  750,000. 
(p.  220.) 

In  order  to  aid  in  the  formulation  of  opinions  and  recommendations 
deemed  to  be  of  assistance  in  enabling  the  Board  of  Governors  to  take 
such  action  as  it  might  deem  appropriate  in  the  premises,  the  Com- 
mittee has  given  consideration  to  specific  topics  considered  to  be  ma- 
terial to  the  crystallization  of  such  opinions. 

These  topics  and  the  opinions,  recommendations  and  comments  of  the 
Committee  with  reference  thereto,  fall  naturally  into  two  groups.  The 
first  deals  with  the  Committee's  views  as  to  the  pros  and  cons  of  a 
commission  type  of  procedure  as  compared  with  the  traditional  ad- 
ministration of  justice  by  the  courts  in  the  particular  field  under 
discussion.  The  second  deals  with  the  Committee's  views  as  to  various 
ways  and  means  of  improving  and  expediting  the  administration  of 
justice  in  the  courts,  having  in  mind  the  various  criticisms  which  have 
been  or  may  be  voiced  as  regards  present  judicial  procedures  in  the 
personal  injury  and  automobile  accident  fields. 

I.     COURTS  V.  COMMISSION 

Upon  the  basis  of  the  foregoing  introductory  material,  the  conclu- 
sions and  recommendations  of  your  Committee  follow : 

1.  Your  Committee  is  of  the  opinion  that  it  is  not  in  the  public 
interest  that  a  doctrine  of  "liability  without  fault"  in  automobile 
accident  cases  be  adopted  in  California. 
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Comment  and  Discussion 

No  reason  exists  why  automobile  accident  cases  should  not  be  gov- 
erned by  the  same  rules  which  apply  in  other  instances  where  injuries 
are  received  by  reason  of  negligent  conduct  on  the  part  of  another ;  and 
no  sufficient  justification  appears  for  the  adoption  of  a  system  which 
applies  to  automobile  accident  cases  different  substantive  and  proce- 
dural rules  from  those  applicable  to  other  tortious  injuries.  In  par- 
ticular, the  indemnification  of  the  careless,  reckless  or  incompetent  at 
the  expense  of  the  one  without  fault  is.  shocking  to  the  moral  sense  and 
wholly  unjustifiable.  Adoption  of  such  a  doctrine  would  place  a  pre- 
mium upon  reckless  conduct.  So  far  as  comparison  with  industrial  acci- 
dent procedure  is  concerned,  there  is  here  wholly  lacking  any  similarity 
to  the  justification  that  the  cost  of  injuries  should  be  treated  in  effect 
as  a  part  of  the  cost  of  industrial  production  and  operation  or  as  a 
satisfaction  of  the  moral  obligation  to  care  for  the  servant  injured  about 
one 's  business. 

2.  Your  Committee  is  of  the  opinion  that,  if  an  automobile  accident 
commission  plan  were  to  be  adopted  in  California,  the  case  load  of 
matters  actually  going  to  hearing  before  such  a  commission  would  sub- 
stantially exceed  the  case  load  of  such  cases  presently  going  to  trial  in 
Superior  Courts  throughout  the  State. 

Comment  and  Discussion 

Statistics  indicate  that  only  about  2%  of  automobile  accident  cases 
presently  go  to  trial.  Eighty  per  cent  of  all  claims  are  presently  settled 
without  filing  suit  and  only  about  20%  are  the  actual  subject  of  actions. 
Filings  before  a  commission  would  greatly  exceed  present  filings  in 
the  courts,  as  such  filings  would  tend  to  become  a  matter  of  routine. 
The  absence  of  negligence,  one  way  or  the  other,  as  a  factor  would  tend 
to  increase  the  number  of  filings.  Due  to  the  greater  number  of  filings, 
there  would  be  a  substantially  greater  number  of  hearings  before  a  com- 
mission even  if  there  were  a  large  percentage  of  settlements ;  the  per- 
centage of  settlements  in  such  circumstances,  however,  being  a  matter 
of  conjecture  as  to  which  this  Committee  makes  no  estimate. 

3.  Your  Committee  is  of  the  opinion  that  the  total  combined  costs  of 
establishing  and  maintaining  an  automobile  accident  commission  and 
its  staff,  plus  the  costs  of  operating  the  court  system  for  other  cases 
will  be  materially  increased  over  the  present  cost  of  operating  the  court 
system. 

Commenf  and  Discussion 

It  is  unlikely  that  the  legislature  would  reduce  the  number  of  court 
departments  in  any  county.  Future  increases  in  court  personnel  and 
accommodations  might  be  affected,  however.  It  would  appear  certain 
that  a  commission  system  would  greatly  increase  the  number  of  admin- 
istrative employees  and  result  in  expense  far  beyond  any  offsetting 
saving  which  might  follow  from  lessening  the  judicial  load.  Even  if  not 
so  offset,  however,  the  benefit  of  any  saving  which  might  result  could 
not  equal  the  detriment  caused  by  the  loss  of  other  intangible  values 
inherent  in  our  present  court  sj-stem.  And  this  would  be  true  even  in 
the  face  of  proposals  that  such  a  commission  be  financed  through  an 
increase  in  the  automobile  license  tax. 
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4.  From  the  information  available,  your  Committee  is  of  the  opinion 
that  automobile  insurance  rates  will  substantially  increase  if  an  auto- 
mobile accident  commission  plan  is  to  be  adopted  in  California. 

Comment  and  Discussion 

Were  every  injury  to  be  covered  under  a  "liability  without  fault" 
doctrine,  individual  premiums  would  necessarily  increase  greatly,  un- 
less the  awards  by  the  proposed  commission  were  scaled  down  to  an 
extremely  low  basis.  Additional  coverage,  i.e.,  coverage  to  include  the 
occupants  of  both  vehicles,  would  cost  money ;  and  so  would  the  taking 
away  of  defenses  to  liability.  An  increase  in  the  number  of  claims 
would  normally  cause  the  rates  to  rise,  unless,  as  mentioned  above, 
losses  are  greatly  limited  by  arbitrary  ceilings  on  awards.  Also,  it  is 
worthy  of  note  that  initial  (as  distinguished  from  additional  and 
increased)  coverage  has  the  greatest  effect  upon  the  premium  rate 
structure. 

5.  Your  Committee  is  of  the  opinion  that  persons  who  incur  serious 
injuries  in  automobile  accident  cases  could  not  receive  adequate  com- 
pensation from  a  commission  when  awards  must,  in  the  nature  of 
things,  be  set  by  formula  and  rigid  rules. 

Comment  and  Discussion 

Present  verdicts  in  cases  of  serious  injury  are  far  in  excess  of  re- 
covery ceilings  which  might  reasonably  be  expected  to  be  established  by 
a  commission.  It  is  to  be  expected  that  there  would  be  some  relation- 
ship between  the  compensation  ceiling  and  the  level  of  insurance  pre- 
miums which  would  be  acceptable  to  the  general  public.  The  public 
would  probably  clamor  for  low  rates,  hence  there  would  be  a  tendency 
toward  maximum  awards  on  a  low  ceiling  basis.  There  would  also  be  a 
tendency  toward  arbitrary  standards  of  recovery  for  given  categories 
of  injuries,  with  perhaps  some  variations  dependent  upon  the  relation- 
ship between  injury  and  occupation.  The  present  court  system  can 
better  arrive  at  adequate  compensation  than  could  a  commission.  The 
commission  plan  seeks  to  eliminate  pain  and  suffering  as  elements  of 
recovery;  this  is  neither  desirable  nor  justifiable.  By  comparison  with 
present  recoveries  in  court  actions,  the  imposition  of  a  lower  and 
standard  scale  of  compensation  would  result  in  comparative  unfairness 
and  inequity. 

6.  Your  Committee  is  of  the  opinion  that  the  elements  of  asserted 
uncertainty  and  unfairness  as  regards  present  court  procedures  are 
not  such  as  would  warrant,  either  wholly  or  in  part,  the  substitution  of 
a  commission  plan  of  procedure  in  automobile  accident  cases  for  present 
court  procedures. 

Comment  and  Discussion 

The  Committee's  views  on  the  subject  of  comparative  negligence 
vis-a-vis  contributory  negligence  and  the  advisability  of  a  study  as 
to  other  aspects  of  present-day  tort  liability  principles  are  discussed 
later  herein.  In  any  event,  however,  the  committee  is  of  the  opinion 
that  criticisms  on  the  grounds  of  asserted  unfairness  and  uncertainty 
are  not  so  much  a  justification  for  the  adoption  of  a  commission  plan 
in  a  comparatively  limited  field  as  they  are  an  attack  upon  established 
and  traditional  judicial  procedures  as  a  whole.  An  element  of  chance, 
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or,  it  may  be,  "unfairness"  in  the  abstract  exists  in  any  lawsuit,  but 
these  factors,  inherent  in  any  situation  where  one  must  prove  or  defend 
against  a  claim  under  established  rules  of  procedure,  does  not  justify 
abolishing  a  court  system  in  favor  of  arbitrary  and  fixed  assessments, 
irrespective  of  liability,  by  a  commission.  Such  arbitrarily  limited  "cer- 
tainty" is  not  socially  desirable  for  this  and  for  the  other  reasons  dis- 
cussed elsewhere;  and  there  would  be  no  less  reason  for  complaint  of 
"unfairness"  as  to  the  awards  of  the  one  than  in  the  case  of  judgments 
by  the  other. 

7.  Your  Committee  is  of  the  opinion  that  the  elements  of  court  delay 
and  congestion,  to  the  extent  they  are  shown  to  exist  in  California, 
are  not  such  as  cannot  be  remedied  within  the  framework  of  the  judi- 
cial establishment  itself ;  they  are  not  such  as  would  warrant  the  substi- 
tution of  a  commission  plan  of  procedure  in  automobile  accident  cases 
for  present  court  procedures. 

Comment  and  Discussion 

For  the  views  of  the  Committee  appropriate  to  the  foregoing  con- 
clusion, see  (a)  Part  II  hereof,  and  (b)  the  opinions  and  views  of 
the  Committee  as  expressed  elsewhere  in  this  Part  I. 

8.  Your  Committee  is  of  the  opinion  and  it  unanimously  recommends 
that  it  is  not  in  the  public  interest  that  an  automobile  accident  com- 
mission plan,  such  as  heretofore  discussed  herein,  be  adopted  in  Cali- 
fornia. 

Comment  and  Discussion 

Much  of  the  comment  and  discussion  heretofore  set  forth  in  this 
Part  I  is  germane  to  the  foregoing  conclusion  and  recommendation. 
Other  comments  include  the  following:  the  alleged  evils  inherent  in 
our  present  system  are  either  curable  or  in  any  event  are  not  of  such 
substance  as  to  justify  the  adoption  of  a  commission  plan.  Anything 
that  a  commission  could  do,  a  court  can  do  better;  and  the  public 
will  be  better  off  bj'-  having  the  courts  hear  and  determine  automobile 
accident  controversies.  The  indemnification  of  the  careless,  reckless  or 
incompetent  at  the  expense  of  the  one  without  fault  offends  the  basic 
fairness  which  must  underlie  any  rational  system  of  laws.  The  solution 
for  congestion  and  delay  in  the  courts  lies  in  the  field  of  revision  of 
court  procedures  rather  than  in  that  of  creating  a  new  administrative 
agency  with  quasi-judicial  powers;  and  the  elements  of  alleged  uncer- 
tainty and  unfairness  are  in  the  main  but  arguments  for  the  adoption 
of  a  system  of  arbitrarily  scaled  down  awards,  irrespective  of  fault, 
which  would  result  in  inadequate  recoveries  in  meritorious  cases.  This 
is  unfair  and  inequitable  in  itself. 

II.  WAYS  AND  MEANS  OF  IMPROVING  AND  EXPEDITING  THE  ADMINISTRATION 
OF   JUSTICE    IN   THE   COURTS 

1.  Your  Committee  is  of  the  opinion  that,  subject  to  continuance  for 
cause,  all  cases  should  have  a  forum  available  for  trial  within  eight 
months  from  the  date  of  filing  of  a  setting  card. 

Comment  and  Discussion 

In  utteiui)tiiig  any  determination  as  to  what  constitutes  unreasonable 
delay  in  getting  to  trial,  the  significant  time  period  is  that  elapsing 
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from  the  time  of  filing  of  the  memorandum  to  set  and  the  date  when 
the  cause  is  first  set  for  trial.  Since  very  few  setting  cards  are  filed  by 
defendants,  this  method  of  evaluation  of  the  time  factor  automatically 
takes  care  of  those  situations  where  an  early  trial  is  not  desired  by  the 
plaintiff  in  order  that  the  nature  and  extent  of  injury  or  of  complica- 
tions arising  therefrom  may  be  more  accurately  ascertained.  It  is  recog- 
nized that  undue  pressure  in  forcing  a  case  to  trial  may  in  some  cases 
work  an  injustice  to  either  or  both  parties.  Whether  trial  delay  is  un- 
reasonable must  to  some  extent  vary  with  the  type  and  facts  of  an 
action,  but  overall,  the  eight-month  period  mentioned  above  is  believed 
to  be  a  fair  measure  of  reasonableness. 

2.  Your  Committee  is  of  the  opinion  that  the  subject  of  court  con- 
gestion and  delay  as  it  applies  to  automobile  accident  and  personal 
injury  cases  generally  is  neither,  in  the  abstract,  a  metropolitan  nor  a 
statewide  problem ;  that  unreasonable  delay  in  getting  to  trial  usually 
occurs  in  areas  where  the  ratio  of  Superior  Court  judges  to  population 
is  lower  than  one  to  40,000. 

Comment  and  Discussion 

There  seems  to  be  a  positive  correlation  between  delay  in  getting  to 
trial  and  the  ratio  of  judges  to  population.  Metropolitan  areas  can  be 
brought  into  line  by  increasing  the  number  of  judges  in  observance 
of  the  above  ratio;  witness  San  Diego  County.  The  problem,  however, 
is  not  exclusively  a  metropolitan  one:  witness  Riverside  County.  It 
is,  of  course,  recognized  that  other  elements  enter  into  the  problem; 
a  matter  discussed  under  the  next  topic.  Considered  generally  and 
statistically,  however,  the  ratio  of  one  to  40,000  seems  to  be  reasonably 
accurate. 

3.  Your  Committee  is  of  the  opinion  that  among  the  contributing 
causes  to  such  delay  and  congestion  in  the  courts  as  presently  exists 
in  automobile  accident  cases  and  personal  injury  cases  generally  are 
the  following :  population  increases  leading  to  a  reduction  of  the  ratio 
of  judges  to  population  mentioned  above ;  congestion  due  to  large  num- 
bers of  personal  injury  cases  on  the  docket;  too  many  actually  inactive 
cases  cropping  up  on  trial  calendar,  due,  among  other  things,  to  last 
minute  "court-house-steps"  settlements;  too  many  continuances  for 
other  than  legal  cause ;  too  much  time  consumed  in  pre-trial  and  trial 
of  cases,  especially  in  jury  trials  and  in  time-wasting  voir  dire  exam- 
ination attendant  thereupon ;  too  many  minor  recovery  cases,  of  actual 
Municipal  Court  cognizance,  filed  in  Superior  Courts ;  in  some  instances 
plain  lack  of  judicial  efficiency  from  one  cause  or  another. 

Comment  and  discussion  on  the  foregoing  topics  followed  the  pattern 
indicated  by  the  above. 

4.  Your  Committee's  views  on  specific  matters  addressed  to  the  sub- 
ject of  efficiency  in  the  administration  of  justice  in  the  courts  follow: 

(a)  Pre-trial.  Your  Committee  is  of  the  opinion  that  serious  doubt 
exists  as  to  the  efficiency  of  the  pre-trial  system  as  administered  in 
personal  injury  actions  generally;  and  it  recommends  that  the  Board 
of  Governors  refer  to  an  appropriate  committee,  for  study  and  report, 
the  question  of  whether  the  pre-trial  system  in  personal  injury  actions 
should  be  continued,  modified  or  abolished. 
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Comment  and  Discussion 

Pre-trial  is  of  value  mainly  in  complicated  cases  involving  account- 
ing, numerous  documents  and  the  like.  Its  greatest  usefulness  is  in 
the  obtaining  of  stipulations  of  fact  and  the  identification  of  docu- 
ments. Its  greatest  weakness  lies  in  the  perfunctory  manner  in  which 
it  is  administered  by  some  judges.  This  latter,  of  course,  is  not  suffi- 
cient to  indict  the  system  as  a  whole ;  but  in  tlie  personal  injury  field 
when  the  issues  are  more  or  less  routine,  the  expense  to  litigants  occa- 
sioned by  the  necessity  of  attendance  by  their  counsel  at  pre-trial  hear- 
ings may  well  outweigh  whatever  beiiefit  is  gained  by  holding  the 
hearing  at  all.  The  sentiment  among  attorneys  engaged  largely  in  the 
personal  injury  field  seems  to  be  that  the  holding  of  such  hearings  is 
time-consuming  and  uneconomical.  A  step  in  the  right  direction  would 
be  to  require  a  pre-trial  hearing  in  personal  injury  actions  only  when 
demanded,  for  reasons  peculiar  to  the  particular  case,  by  one  or  both 
of  counsel  in  the  case.  There  was  some  sentiment  in  favor  of  having 
a  designated  judge  conduct  both  the  trial  and  the  pre-trial,  save  where 
settlement  discussions  were  involved. 

The  unanimous  opinion  of  the  Committee,  as  reflected  above,  was 
that  the  situation  requires  study. 

(b)  Continuances  of  trial  or  pre-trial  for  legal  cause  only.  Six 
members  of  the  Committee  favored  this;  one  gave  qualified  approval; 
one  felt  the  matter  should  rest  in  the  discretion  of  the  court ;  and  the 
balance  were  opposed. 

(c)  Separate  trials  as  to  liability  and  damage.  Three  members 
favored;  three  members  felt  the  matter  should  rest  in  the  discretion 
of  the  court;  and  the  balance  were  opposed. 

(d)  Use  of  panel  of  court-appointed  expert  medical  witnesses,  with 
each  party  reserving  right  to  call  one  medical  witness  of  his  own. 
Seven  members  favored ;  two  gave  qualified  approval ;  one  felt  the  mat- 
ter should  be  left  to  the  discretion  of  the  court;  and  the  balance  were 
opposed. 

(e)  Utilization  of  the  Municipal  Court  to  relieve  congestion.  There 
was  considerable  sentiment  on  the  part  of  the  Committee  in  favor  of 
enlarging  the  jurisdiction  of  the  Municipal  Court  to,  say  $5,000,  to 
cover  not  only  automobile  accident  and  personal  injury  cases,  but  all 
actions  generally.  There  was  substantial  opposition,  however,  to  vesting 
discretion  in  the  Superior  Court  to  transfer  actions  to  the  Municipal 
Court  in  cases  where  the  plaintiff's  ability  to  prove  damages  above  the 
Municipal  Court  limit  is  in  doubt. 

(f)  Quasi-judicial  assistance.  The  Committee  was  generally  op- 
posed to  tlio  utilization  of  panels  of  lawyers  as  pro  tern  judges  on  the 
pattern  of  either  the  Massachusetts  "auditor"  or  the  Pennsylvania 
compulsory  arbitration  systems,  although  there  was  some  sentiment 
expressed  in  favor  of  the  use  of  pro  tern  lawj'^er-judges  as  a  tempo- 
rary expedient. 

(g)  Offering  inducements  to  waiver  of  juries.  The  Committee 
favors  the  offering  of  reasonable  inducements  to  the  waiver  of  juries 
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(always  provided  that  there  be  no  encroachment  upon  the  freedom 
of  choice  to  demand  a  jury  where  one  is  desired)  as  by: 

(1)  Putting  into  general  effect  in  the  larger  counties  the  Los 
Angeles  plan  of  offering  the  prospect  of  an  earlier  trial  before  a 
selected  panel  of  judges  experienced  in  personal  injury  mat- 
ters; or 

(2)  Simply  pointing  out  at  pre-trial  or  other  time  of  setting, 
and  without  further  comment,  the  relative  condition  of  the  jury 
and  non-jury  calendars. 

(h)  Juries  of  less  than  twelve.  A  majority  of  the  Committee  were 
opposed  to  this,  although  it  was  recognized  that  such  a  device  would 
be  of  some  aid  in  lessening  the  time  of  voi7'  dire  examination  and  jury 
expense. 

(i)  Abolition  of  jury  trials.  The  Committee  was  unanimously  op- 
posed to  this  drastic  step,  although  there  was  some  sentiment  expressed 
in  sympathy  with  the  view  of  Mr.  Justice  David  W.  Peck  of  the  New 
York  Supreme  Court  that  a  system  of  non-jury  trials  operating  under 
a  rule  of  comparative  negligence  would  remove  "the  bottleneck  in  the 
case  line. ' ' 

5.  The  Committee  also  considered  two  additional  questions,  one  per- 
taining to  the  judicial  process  itself;  the  other  to  the  subject  of  judg- 
ment collectability  and  each  relating  to  alleged  unfairness  or  uncer- 
tainty under  present  procedures.  These  are : 

(a)  The  adoption  of  a  rule  of  comparative  negligence.  The  Com- 
mittee was  sharply  divided  on  this  question.  Seven  members  favored 
it;  one  expressed  a  qualified  approval  of  the  theory  generally;  four 
members  were  definitely  opposed ;  and  the  views  of  the  Committee  are 
therefore  submitted  on  this  basis,  subject  to  the  opinion  and  recom- 
mendation set  forth  in  topic  6  of  this  Part  II. 

(b)  The  advisability,  in  motor  vehicle  regulation,  of  requiring 
either  a  deposit  of  security  or  compulsory  insurance  as  a  prerequisite 
to  the  issuance  of  an  automobile  operator's  license.  (Cf.  Escoheclo  v. 
State  of  California,  35  Cal.  2d  870,  876.)  As  to  this,  six  members  voted 
in  the  affirmative;  two  were  opposed;  and  the  balance  expressed  no 
opinion. 

6.  The  discussions  on  the  subject  of  comparative  negligence  led  to 
a  further  discussion  of  other  topics  which  might  be  claimed  to  lead 
either  to  uncertainty  or  unfairness  or  both  under  present  procedures. 
As  a  result. 

Your  Committee  is  of  the  opinion,  and  it  recommends  as  a  part  of 
the  problem  of  personal  injury  litigation,  that  the  Board  of  Governors 
refer  to  an  appropriate  committee  for  recommendation,  a  study  of 
imputed  negligence  as  applied  to  an  otherwise  blameless  plaintiff  and 
consideration  of  repeal  of  the  guest  statute,  thus  in  effect  supplement- 
ing the  studies  heretofore  made  with  reference  to  the  subject  of  com- 
parative negligence. 

In  conclusion,  the  Committee  is  fully  aware  that  certain  of  the  views 
herein  expressed  concern  matters  of  substantive  law.  It  is  of  the  opin- 
ion, however,  that  the  question  of  whether  the  State  Bar  should  or 
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should  not  take  a  position  with  reference  to  such  matters  is  wholly  one 
of  policy  vested  in  the  Board  of  Governors  and  therefore  a  question 
with  which  this  Committee  has  nothing  to  do. 

Respectfully  submitted, 

COMMITTEE  ON  PERSONAL  INJURY  CLAIMS 

Gerald  H.  Hagar  Lester  W.  Roth 

Archie  Hefner  Leonard  A.  Shelton 

George  E.  Liebermann  Raymond  G.  Stanbury 

Peery  Price  '     Caspar  W.  Weinberger 

Eugene  M.  Prince  Sharp  Whitmore  * 

(Signed)   Ingemar  E.  Hoberg,  Vice  Chairman 
Pierce  Works,  Chairman  * 

(2)  Final  Report  of  March  6,  7967,  From  fhe  Board  of  Governors  to  the  Ser]ate 
Judiciary  Committee 

The  State  Bar  op  California 
Sacramento  14,  March  6, 1961 
Honorable  Edwin  J.  Regan 
Member  of  the  Senate 

State  Capitol,  Sacramento  14,  California 

Re :  Automobile  Accident  Commission  Proposal 

Dear  Senator  Regan:  This  is  to  advise  you  that  at  its  February, 
1961,  meeting,  the  Board  of  Governors  of  The  State  Bar  of  California 
adopted  the  following  resolution  concerning  the  above  subject: 

' '  Whereas  : 

1.  The  Governor  of  the  State  of  California  has  proposed  a  study 
of  a  Commission  system  for  the  disposition  of  claims  for  per- 
sonal injuries  arising  out  of  automobile  accidents. 

2.  The  State  Bar,  in  1959,  appointed  a  Committee  on  Personal 
Injury  Claims  to  study  the  whole  subject  of  claims  for  personal 
injury  and  death,  and  the  methods  of  adjudicating  such  claims. 

3.  The  Committee  in  its  report  dated  August  31,  1960,  has  unani- 
mously concluded  that  a  Commission  system  for  the  disposition 
of  automobile  accident  claims  would  not  be  in  the  public  inter- 
est, and  has  made  recommendations  with  respect  to  other  sug- 
gested methods  for  improving  the  administration  of  justice 
in  the  Courts  of  California. 

4.  The  Conference  of  State  Bar  Delegates,  at  the  September,  1960, 
State  Bar  Convention,  after  notice  to  all  local  bar  associations 
that  the  matter  would  be  on  its  agenda,  by  a  large  majority 
voted  its  conclusion  that  it  would  not  be  in  the  public  interest 
and  in  aid  of  the  administration  of  justice  to  establish  a  Com- 
mission to  hear  and  decide  controversies  arising  out  of  automo- 
bile accidents;  it  is 

Resolved  that: 

1.  The  Board  of  Governors  of  The  State  Bar  of  California,  after 
considering  the  report  of  the  Committee  on  Personal  Injury 

•  Appointed  1960  vice  Edwin  W.  Taylor,  resigned. 
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Claims,  the  action  of  the  Conference  of  State  Bar  Delegates, 
and  other  information  available  to  it,  expresses  its  position  as 
follows : 

A.  There  are  many  intangible  values  inherent  in  our  court 
system  as  it  has  been  developed  and  improved  over  the  years, 
and  the  availability  of  the  courts  should  be  maintained  in 
any  field  of  justiciable  controvery  until  it  becomes  clearly 
established  that  the  administration  of  justice  would  better 
be  accomplished  through  som.e  other  means. 

B.  The  studies  thus  far  undertaken  concerning  the  use  of  a 
Commission  system  for  the  disposition  of  claims  arising  out 
of  automobile  accidents  have  revealed  objections  that  raise 
considerable  doubt  that  the  establishment  of  such  a  system 
would  be  in  the  interests  of  justice.  The  validity  or  invalidity 
of  some  of  these  objections  depends  upon  the  collection  and 
evaluation  of  statistical  and  actuarial  information,  which 
functions  are  beyond  the  facilities  of  the  State  Bar. 

C.  The  Board  of  Governors  therefore  believes  that  the  State 
Bar  can  best  contribute  to  a  solution  of  the  problem  by  de- 
voting its  activities  toward  improvements  in  the  handling 
of  automobile  cases  within  the  traditional  judicial  frame- 
work. The  Committee  on  Personal  Injury  Claims  is  accord- 
ingly requested  to  continue  its  study  and  to  report  to  the 
Board  of  Governors  not  later  than  July  31,  1961,  concerning 
possible  ways  and  means  of  improving  and  expediting  the 
administration  of  justice  in  the  Courts  of  California,  includ- 
ing consideration  of  the  following  proposals  referred  to  in 
the  Committee's  report: 

1.  Increase  in  the  number  of  judges  in  areas  where  the  ratio 
of  Superior  Court  judges  to  population  is  inadequate. 

2.  Increase  in  the  jurisdiction  of  the  Municipal  Courts  to 
relieve  the  present  burden  on  the  Superior  Courts. 

3.  Modifications  of  present  pre-trial  procedures. 

4.  Modifications  of  present  jury  trial  procedures. 

5.  Separate  trials  as  to  liability  and  damage  in  personal 
injury  cases. 

6.  Use  of  court-appointed  medical  experts  in  such  cases. 

7.  Modification  or  repeal  of  the  guest  statute  and  the  rules 
of  imputed  negligence. 

8.  Compulsory  automobile  insurance. 

D.  The  Board  of  Governors  expresses  no  present  opinion  with 
respect  to  any  of  the  above-mentioned  proposals,  but  believes 
that  continuing  studies  thereof  may  result  in  further  im- 
provements in  the  handling  of  automobile  cases  to  the  extent 
that  the  removal  of  such  matters  from  the  judicial  system 
will  no  longer  be  contemplated. 

E.  Meanwhile,  the  State  Bar  welcomes  other  investigations  of 
other  methods  of  deciding  personal  injury  claims.  The  State 
Bar  will  cooperate  in  these  studies  in  any  way  possible. 
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Be  it  further  resolved  that  the  Committee  on  Personal  Injury  Claims 
hereby  is  instructed  to  consider  the  1961  Report  of  the  Judicial 
Council  as  it  relates  to  matters  being  considered  by  the  Committee." 

Very  sincerely  yours, 

GoscoE  0.  Farley 
Legislative  Representative 

G.     REPORTS  FROM  THE  AMERICAN  BAR  ASSOCIATION 

(])  Summary  of  Report  of  Sub-Committee  Studying  the  Proposed  Automobile 
Accident  Commission  Plan  to  Automobile  Insurance  Law  Committee  of  the 
American  Bar  Association 

ECONOMIC   HARDSHIP  AND   PRIVATION 

The  proponents  of  the  Automobile  Accident  Compensation  Plan  with 
liability  without  fault  claim  that  the  failure  of  recovery  or  delay  in 
payment  causes  economic  hardship  and  privation. 

When  the  Columbia  Report  of  1932  was  published,  the  following 
conditions  existed :  The  minimum  public  liability'  payments  were  $5,000 
and  $10,000;  only  27.3%  of  all  motorists  were  insured;  uninsured 
motorist  coverage  was  not  being  written;  judgment  fund  statutes  had 
not  been  enacted;  payments  to  policy  holders  under  health  and  acci- 
dent and  medical  and  hospital  insurance  policies  (hereinafter  referred 
to  as  health  insurance)  amounted  to  only  $6,500,000  annually  in  Cali- 
fornia ;  prepaid  medical  plans  such  as  Blue  Shield,  Blue  Cross,  Kaiser 
Foundation  Health  Plan  etc.,  management  and  union  plans  of  health 
insurance  had  not  j^et  come  into  vogue ;  payments  in  California  on  life 
insurance  and  accidental  death  policies  amounted  to  only  $58,000,000 
per  year;  in  1946  Avhen  the  first  so-called  compensation  plan  was  en- 
acted in  Saskatchewan  Province,  Canada,  not  more  than  10%  of  the 
motorists  carried  public  liability  insurance. 

Today  in  all  states  minimum  public  liability  policy  limits  are  $10,000 
and  $20,000;  the  percentage  of  motorists  covered  by  public  liability 
insurance,  striking  an  average  in  28  states  reporting  to  your  committee, 
reflected  that  83.18%  had  coverage,  ranging  from  a  low  of  56.3%  in 
Oklahoma  to  a  high  of  96%  in  North  Carolina,  while  in  California 
87.8%  had  coverage,  plus  an  additional  8%  of  motorists  who  estab- 
lished financial  responsibility;  no  problem  exists  in  New  York  or 
Massachusetts  where  compulsory  insurance  laws  are  in  effect;  unin- 
sured motorist  coverage  is  now  generally  written  by  most  insurance 
carriers  in  the  automobile  casualty  field ;  mandatory  uninsured  motor- 
ist coverage  is  now  in  effect  in  California,  New  York,  New  Hampshire 
and  Virginia ;  unsati.sfied  claim  and  judgment  funds  are  now  manda- 
tory in  North  Dakota.  New  Jersey,  Maryland,  New  York,  Virginia  and 
in  nine  provinces  in  Canada. 

In  California  durincr  the  year  1958,  almost  10,000,000  out  of  a  total 
of  15,000,000  population  (f-.)  were  covered  with  health  insurance  poli- 
cies and  other  types  of  prepaid  medical  jihins;  during  the  same  year 
policy  holders  and  members  of  such  plans  received  a  total  of  over 
$494,000,000  annually  in  California ;  $383,000,000  was  received  by  dis- 
abled workers  caused  by  non-industrial  illness  or  accident;  an  addi- 
tional $195,000,000  was  received  by  disabled  workers  caused  by  non- 
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industrial  illness  or  accident,  and  by  their  wives,  widows  and  needy- 
children;  over  $300,000,000  was  received  by  beneficiaries  and  depend- 
ents of  deceased  persons  who  died  as  a  result  of  accident  or  illness ;  or 
a  grand  total  of  $1,373,000,000  received  in  California  in  one  year.  The 
National  Health  Insurance  Institute  reports  that  72%  of  all  persons 
in  the  United  States  in  1959  or  123,000,000  people  had  health  policy 
coverage;  these  policy  holders  received  a  total  of  $5,175,000,000  last 
year.  In  California  with  87.8%  of  the  motorists  covered  with  public 
liability  insurance  and  additional  uninsured  motorist  coverage  required 
by  law,  your  committee  estimates  that  98|%  of  all  motorists  are  cov- 
ered by  public  liability  insurance  protection. 

The  National  Safety  Council  reports  that  in  1959  there  were  a  total 
of  1,400,000  non-fatal  injuries  on  the  highways.  Of  these  only  120,000 
or  8^%  sustained  any  type  of  permanent  disability.  The  records  of  the 
National  Health  Survey  show  that  less  than  |  of  1%  of  those  perma- 
nently disabled  cases  involved  total  permanent  disability,  or  less  than 
600  persons.  This  is  infinitesimal  when  compared  to  the  total  number 
of  persons  who  sustained  non-fatal  injuries  of  more  than  one  day  in  all 
classes  of  accidents,  9,200,000  as  reported  by  the  National  Safety  Coun- 
cil, and  50,100,000  sustaining  injuries  in  all  classes  of  accidents  who 
were  disabled  for  one  day  or  more  or  were  medically  attended  as 
reported  by  the  U.  S.  National  Health  Survey.  Highway  death  cases 
account  for  38%  of  all  accidental  deaths.  However,  45%  of  this  group 
died  without  leaving  dependents. 

DELAY   IN    PAYMENT   OF   CLAIMS 

In  California  and  on  the  national  scale,  it  has  been  established  that 
approximately  80%  of  all  public  liability  claims  filed  with  insurance 
companies  are  settled  before  filing  suit;  of  the  remaining  20%  on  which 
suits  were  filed,  only  10%  went  to  trial,  namely  2%  ;  of  the  2%  that 
went  to  trial,  roughly  1%  secured  plaintiff  verdicts,  and  1%  resulted 
in  defense  verdicts.  Therefore  only  1%  of  all  claimants  who  file  public 
liability  claims  for  bodily  injury  with  insurance  companies  fail  to 
recover. 

COURT   DELAY   AND   CONGESTION 

The  1958  Calendar  Status  Study  conducted  by  the  Institute  of  Judi- 
cial Administration  shows  that  the  average  time  from  "at  issue"  to 
''trial"  in  injury  cases  was  9.4  months.  In  1958  the  time  lapse  in  coun- 
ties with  less  than  500,000  population  was  only  5.6  months,  and  in 
1959  it  was  only  6  months;  in  counties  with  populations  between 
500,000  and  750,000  the  average  tim.e  lapse  was  about  double,  or  11.4 
months  in  1958  and  12.2  months  in  1959 ;  in  counties  with  a  population 
over  750,000  the  average  time  lapse  was  about  triple,  or  18.8  months 
in  1958  and  20.4  months  in  1959.  This  indicates  to  your  committee  the 
need  for  more  judges  in  the  larger  counties. 

In  Counties  with  over  750,000  the  records  show  a  central  theme, 
namely  that  the  increase  in  judges  or  judicial  manpower  has  not  kept 
pace  with  the  increase  in  population,  motor  registration  and  litiga- 
tion. Examples  are :  San  Francisco  with  over  750,000  population,  where 
there  has  not  been  an  additional  Superior  Court  Judge  in  over  10 
years;  in  New  York  the  ratio  is  about  one  judge  per  250,000  popula- 
tion, whereas  one  judge  for  every  50,000  population  is  considered  the 
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minimum  judicial  manpower  required  to  keep  abreast  with  the  court 
dockets;  this  is  in  marked  contrast  to  Florida  where  there  is  no  con- 
gestion and  where  a  judicial  ratio  of  one  judge  per  50,000  population 
has  been  consistently^  maintained ;  in  the  Counties  of  New  York,  Bronx 
and  Brooklyn  of  New  York  State,  there  has  not  been  any  additional 
Supreme  Court  Judge  post  created  since  1933.  The  Public  Manage- 
ment Research  Institute  conducted  a  carefully  documented  study  in 
four  Counties  of  Northern  California  last  year  which  shows  that: 

(1)  The  ratio  of  automobile  injury  cases  compared  to  all  civil 
cases  filed  in  these  Counties  is  only  15.73%  ; 

(2)  The  proportion  of  total  judges'  time  consumed  by  all  auto- 
mobile injury  cases  compared  to  the  total  time  consumed  in 
the  trial  of  all  types  of  cases  in  these  Counties  is  only  15.5%  ; 

(3)  There  was  an  average  of  less  than  10%  of  all  automobile  acci- 
dent cases  which  were  undisposed  of  one  year  after  the  date 
of  the  filing  of  the  complaint.  This  is  less  than  2%  of  the 
total  number  of  public  liability  claims  filed  with  insurance 
carriers. 

A  survey  conducted  by  your  committee  in  California  showed  that 
only  13  out  of  a  total  of  58  Counties  in  the  State  showed  a  time  lapse 
of  over  six  months  from  "at  issue"  to  "trial"  date.  Both  the  Institute 
of  Judicial  Administration  and  the  Attorney  General's  Conference 
on  Court  Congestion  and  Delay  in  Litigation  considered  that  a  time 
lapse  of  6  months  or  less  between  at  issue  and  trial  is  generally  re- 
garded as  not  excessive. 

It  is  estimated  by  the  Public  i\Ianagement  Research  Institute  that 
a  10%  increase  in  judicial  manpower  in  these  13  Counties  (amounting 
to  20  additional  judges)  would  reduce  the  time  lapse  down  to  the  6 
month  period  generally  recognized  as  acceptable,  in  one  to  three  j-ears, 
depending  upon  the  extent  of  the  existing  backlog.  In  San  Francisco, 
the  study  showed  that,  assuming  an  existing  time  lapse  of  about  14 
months,  an  increase  in  the  number  of  judges  from  22  as  at  present  to 
24,  that  the  calendar  status  would  be  brought  down  to  less  than  6 
months  within  3  years.  Increasing  the  present  number  of  judges  in 
California  as  a  whole,  i.e.,  311  judges,  to  331  by  adding  20  new  judges, 
would  amount  to  an  increase  of  less  than  6^%. 

Such  a  suggested  increase  in  judicial  manpower  in  California  does 
not  seem  unreasonable  when  it  is  considered  that  the  percentage  of 
increase  in  population,  number  of  registered  automobiles,  and  number 
of  Industrial  Accident  Commission  referees  compared  with  the  in- 
crease in  judges  between  1940  and  1959  (a  19  year  period)  is  as  fol- 
lows: 

Percentage  of 
Increase 

Population 121 

Number  of  Registered  Automobiles 128 

Number  of  Industrial  Accident  Commission  Referees 168 

Number  of  Superior  Court  Judges 79 

The  Institute  of  Judicial  Administration  reports  that  despite  the  failure 
to  provide  our  courts  with  sufficient  judicial  manpower  to  keep  abreast 
of  mounting  litigation  of  all  types,  that  the  courts  in  the  U.S.  as  a 
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whole  have  reduced  the  average  time  lapse  from  at  issue  to  trial  from 
11.5  months  in  1953  to  9.4  months  in  1958. 

DELAY   IN   ADMINISTRATIVE   BOARDS   AND   COMMISSIONS 

The  Office  of  Administrative  Procedure  of  the  Department  of  Justice 
in  its  1958  Annual  Report,  reveals  that  of  21  agencies  reporting,  only 
9%  of  all  proceedings  were  closed  by  final  decision  within  6  months 
or  less,  or  leaving  91%  unclosed  at  the  end  of  6  months;  49%  were 
still  unclosed  at  the  end  of  one  year  and  10%  were  still  unclosed  at  the 
end  of  two  years. 

The  same  21  agencies  reported  that  of  all  old  and  new  proceedings, 
there  were  47%  still  pending  at  the  end  of  6  months  and  23%  still 
pending  at  the  end  of  one  year  and  10%  still  pending  at  the  end  of 
2  years. 

A  similar  study  made  by  your  committee  of  the  operations  of  the 
California  Industrial  Accident  Commission,  established  that  while  the 
median  time  between  filing  of  the  application  and  final  decision  in 
cases  that  were  not  delayed  by  an  order  taking  off  calendar  (O.T.O.C.) 
was  only  2.8  months,  that  the  median  time  of  O.T.O.C.  cases  took 
10^  months  which  is  7.7  months  longer  than  non-0. T.O.C.  cases  or 
3f  times  the  number  of  months  for  non-0. T.O.C.  cases. 

O.T.O.C.  cases  include  industrial  accident  cases  resulting  in  per- 
manent disability  ratings.  The  Commission's  report  for  1958  shows 
that  11%  of  the  cases  that  were  not  delayed  by  O.T.O.C.  were  still 
undecided  at  the  end  of  9  months.  Your  committee  estimates  that  a 
much  higher  percentage  of  cases  that  were  delayed  by  O.T.O.C.  were 
still  undisposed  of  at  the  end  of  9  months  and  even  at  the  end  of 
one  year. 

PREMIUM   COSTS   TO   SUPPORT   COMPENSATION    PLAN 

The  Columbia  Committee  undertook  a  comparative  cost  analysis  of 
the  existing  premiums  for  public  liability-bodily  injury  coverage  and 
the  estimated  premium  under  an  automobile  accident  compensation 
plan,  which  is  reported  in  the  Columbia  Report  of  1932.  This  study, 
however,  excluded  the  following  insurable  risks : 

(1)  Non-collision  accidents,  that  is  they  included  only  accidents 
between  two  or  more  vehicles  or  a  vehicle  and  pedestrian,  and 
they  excluded  collision  with  fixed  objects,  trains,  overturned 
vehicles,  leaving  the  roadway  cases,  over  the  embankment 
cases,  injuries  in  boarding  or  alighting  from  vehicles,  mechan- 
ical failures,  etc. 

(2)  Accidents  involving  out-of-state  vehicles 

(3)  Accidents  resulting  in  property  damage 

(4)  Unlicensed  drivers 

(5)  Unregistered  vehicles 

The  total  number  of  highway  accidents  in  California  in  1959  falling 
within  the  first  and  second  categories  just  mentioned  comprise  33% 
of  all  accidents.  This  is  important  to  remember  in  any  cost  analysis  in 
determining  the  estimated  increase  in  premiums  necessary  to  support 
the  proposed  automobile  compensation  system. 
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The  Columbia  Report,  assuming  a  compensation  plan  patterned  after 
the  Massachusetts  Workmen's  Compensation  Law  and  using  the  work- 
men's compensation  benefits  then  being  paid  to  injured  workers  in  New 
York,  and  excluding  the  tj-'pe  of  highway  accident  claims  above  men- 
tioned, estimated  that  the  increase  in  insurance  premiums  would  be 
approximately  61%. 

The  Temple  University  School  of  Business  and  Public  Administra- 
tion made  an  intensive  comparative  analysis  of  insurance  costs  which 
it  published  in  its  Economics  and  Business  Bulletin  in  March  1960. 
This  study  also  excluded  non-collision  cases  as  above  described,  acci- 
dents involving  out-of-state  vehicles,  unlicensed  drivers  and  unregis- 
tered vehicles,  but  did  include  property  damage.  Their  study  was  based 
on  the  New  Jersey  Workmen's  Compensation  Law  and  the  benefits  paid 
to  injured  workers  in  New  Jersey  as  of  1955.  They  estimated  that  the 
automobile  premiums  for  such  coverage  would  be  increased  112%  per 
registered  motor  vehicle,  that  is  from  $88.25  per  registered  vehicle  to 
$187.00  per  registered  vehicle. 

If  all  accidents  involving  collision  and  non-collision  cases  and  out-of- 
state  drivers  and  vehicles  were  included,  the  112%  increase  would 
necessarily  be  increased  an  additional  ^  resulting  in  a  total  increase 
over  existing  premiums  of  149%. 

However,  all  of  these  studies  used  as  a  basis  the  very  low  compen- 
sation benefits  paid  under  the  New  York  Workmen's  Compensation 
Law  as  it  existed  in  1930,  and  the  low  benefits  paid  under  the  New 
Jersey  Workmen's  Compensation  Law  in  1955.  As  an  example,  com- 
pare the  $25.00  per  week  temporary  disability  benefits  paid  in  New 
York  in  1930  and  in  New  Jersey  in  1955,  to  $65.00  a  Aveek  now  being 
paid  in  California. 

The  Columbia  Report  proposed  that  the  injured  motorist  have  the 
right  to  select  and  retain  his  own  private  physician,  surgeon  and 
hospital.  Since  the  cost  of  medical  and  hospital  benefits  paid  to  Work- 
men's Compensation  victims  in  most  States  is  based  on  the  low  sched- 
ule of  fees  charged  compensation  insurance  carriers,  this  factor  must 
be  taken  into  account  in  any  realistic  premium  cost  analysis. 

The  U.S.  Public  Health  Survey  for  the  1958-1959  fiscal  year  dis- 
closes that  non-industrial  motor  vehicle  accidents  resulted  in  3,^  times 
for  "bad  days"  lost  than  was  lost  by  victims  of  non-motor  vehicle 
industrial  accidents. 

The  report  also  established  that  all  motor  vehicle  accidents  produced 
almost  twice  as  many  days  of  "work  loss"  than  non-motor  vehicle  in- 
dustrial or  work  injuries. 

In  estimating  the  increase  in  premiums  if  an  automobile  compensa- 
tion plan  is  contemplated,  this  factor  of  increased  cost  of  medical  and 
hospital  benefits  must  be  allowed  for. 

The  problem  cannot  be  solved  by  excluding  non-collision  and  out-of- 
state  motorist  accidents  from  the  plan.  If  this  is  the  intent  of  the 
proposed  plan,  then  obviously  the  motorist  would  be  required  to  pay  an 
extra  insurance  premium  to  cover  these  additional  liability  risks. 

It  is  the  mature  and  considered  opinion  of  your  committee  that  the 
proposed  automobile  accident  compensation  plan  would  drive  the  aver- 
age motorist  off  the  highways  because  of  the  high  premiums.  Any 
automobile  compensation  system  providing  for  payments  with  liability 
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without  fault  would  invite  2^  times  more  claims  and  consequent  liti- 
gation than  at  present.  This  would  further  increae  the  premium  cost 
per  registered  motor  vehicle. 

The  National  Safety  Council  reports  that  for  1959  there  were  1,300,- 
000  non-fatal  personal  injuries  resulting  from  motor  vehicle  accidents, 
resulting  in  disability  lasting  more  than  one  day. 

However  the  National  Health  Survey  shows  that  motor  vehicle  in- 
juries lasting  for  one  day  or  more  or  where  the  victim  is  medically 
attended  total  3,077,000  injuries  or  2^  times  more  potential  injury 
claimants  arising  out  of  highway  accidents. 

It  is  felt  that  with  a  system  of  liability  without  fault  there  would  be 
a  strong  probability  that  most  of  the  3,077,000  victims  would  file  a 
claim,  particularly  if  they  knew  they  did  not  necessarily  need  an 
attorney  to  recover  for  a  small  injury.  The  cost  to  the  taxpayer  would 
be  greatly  increased  since  the  administrative  costs  of  processing  such 
small  claims  might  well  exceed  the  amount  of  benefits  paid  out  to  the 
injured  victims. 

COST  TO  THE  TAXPAYER  OF  ADMINISTERING  AN  AUTOMOBILE 
COMPENSATION   PLAN 

The  representations  made  by  proponents  of  an  automobile  accident- 
compensation  plan,  that  it  can  be  administered  much  more  cheaply 
than  the  present  court  and  jury  system,  has  been  completely  disproven 
by  a  very  extensive  survey  and  study  by  Professor  Alfred  Conard, 
who  collaborated  in  preparing  the  University  of  Illinois  Report  of  1952. 
This  report  made  a  comparison  of  the  taxpayers'  expenses  in  operating 
the  Illinois  Workmen's  Compensation  system  against  the  F.E.L.A.  sys- 
tem. The  results  of  this  study  show : 

Taxpayers'  Expenses 

Percent 

Workmen's  Compensation  system 4.3 

F.E.L.A.  plan -5 

The  cost  to  Illinois  taxpayers  of  supporting  a  workmen's  compen- 
sation system  is  eight  times  greater  than  the  cost  of  supporting  a  court 
and  jury  system  in  the  handling  of  claims  of  injured  railroad  workers. 

The  Net  Returns  to  Litigants  Under  a  Workmen's  Compensation  Plan 
Compared  Witli  the  Court  and  Jury  System 

It  is  claimed  by  the  proponents  of  the  automobile  compensation  plan 
that  the  injured  victim  receives  more  under  a  workmen's  compensation 
plan  than  under  the  present  court  and  jury  system. 

Again,  the  University  of  Illinois  Report  of  1952  shows  the  following 
percentage  of  net  profits  received  by  victims  under  the  two  systems  in 

Illinois : 

Percent 

F.E.L.A.    80 

Workmen's  Compensation  Plan 66S 

Comparison  of  the  Total  Operating  Expenses  of  the  Two  Systems 

Again,  the  proponents  of  an  automobile  compensation  plan  suggest 
that  the  workmen's  compensation  method  is  less  expensive  than  the 
present  system. 
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Here  again,  the  University  of  Illinois  Report  disintegrates  this  argu- 
ment. The  report  shows  that,  in  comparing  the  total  operating  expenses 
of  the  two  systems,  F.E.L.A.  is  far  more  economical  than  Workmen's 

Compensation : 

Percent 

F.E.L.A.  system  24.6 

Workmen's  Compensation  Plan 57.3 

INADEQUATE   BENEFITS    UNDER   AN   AUTOMOBILE   COMPENSATION    PLAN 

Your  committee  is  convinced  that,  even  under  the  most  liberal  work- 
men's compensation  plan,  such  as  is  in  effect  in  California,  the  benefits 
to  the  injured  victim  are  grossly  inadequate. 

Compensation  would  deny  to  the  injured  person  his  full  economic 
loss.  It  would  guarantee  to  him  only  a  small  part  of  his  actual  past  and 
future  wage  loss;  nothing  for  pain  and  suffering;  and  an  unconscion- 
ably low  rating. 

Even  under  the  California  Workmen's  Compensation  Act,  the  maxi- 
mum benefits  for  temporary  total  disability  would  be  $65  a  week  or 
65%  of  his  weekly  earnings,  whichever  is  lower,  whether  the  injured 
victim  earns  $100  a  week  or  $1000  a  week,  with  weekly  benefits  limited 
to  240  weeks  of  temporary  disability. 

In  permanent  disability  cases,  the  maximum  is  $52.50  a  week  or  65% 
of  the  workman's  earnings,  whichever  is  less,  with  a  limit  of  400  weeks 
permanent  disability  payments. 

In  total  permanent  disability  or  100%  life  pension  cases,  the  maxi- 
mum an  injured  worker  could  receive,  depending  upon  his  age  and 
earnings,  would  range  from  a  low  of  only  $18.46  to  the  maximum  high 
of  $48.46. 

A  person  with  a  70%  permanent  disability  rating  would  receive,  de- 
pending upon  his  age  and  earnings,  a  maximum  low  of  .$4.62  to  a 
maximum  high  of  $12.11  a  week.  A  person  with  a  69^%  permanent 
disability  rating  or  lower  would  receive  no  life  pension,  and  his  perma- 
nent disability  benefits  would  cease  at  the  end  of  400  weeks. 

As  an  example,  a  twenty-five  year  old  carpenter  who  lost  the  sight 
of  one  eye  would  receive  a  permanent  rating  of  31%  or  $6,510.  If  he 
lost  his  major  hand  below  the  elbow,  his  permanent  rating  would  be 
61%  or  $12,310.  For  the  loss  of  a  leg  below  the  knee,  he  would  receive 
a  57%,  rating  or  $11,970. 

Since  all  of  these  awards  would  be  paid  in  the  form  of  low  weekly 
benefits,  it  would  be  necessary  to  commute  these  payments  at  4  or  5% 
to  arrive  at  the  present  cash  value  of  such  awards.  After  commutation, 
the  amount  of  the  award  would  be  considerably  lower. 

PERSONAL    INJURY   CONTINGENT   FEES    v.    COMPENSATION    COMMISSION    FEES 

The  argument  frofjuently  advanced  by  the  proponents  of  a  compen- 
sation plan,  that  attorneys'  fees  in  automobile  accident  cases  take  too 
mucli  of  the  victims'  ultimate  recovery,  is  not  borne  out  by  facts. 

It  is  estimated  by  the  Columbia  Report  that  only  one-third  of  all 
persons  filing  personal  injury  claims,  resulting  from  automobile  acci- 
dents, retain  an  attorney. 

Your  connnittee  estimates  from  reliable  sources  that  the  average  con- 
tingency fee  actually  charged  docs  not  exceed  30%  of  the  recovery.  The 
other  two-thirds  of  the  claimants,  who  have  no  attorney,  pay  no  fee. 
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The  records  of  the  California  Industrial  Accident  Commission  for 
the  fiscal  year  1958-1959  show  that  in  84.9%  of  all  applications  proc- 
essed by  the  Commission,  the  injured  employee  had  a  representative. 

A  survey  conducted  by  the  N.A.C.C.A.  Bar  Association  among  attor- 
neys in  24  states  indicates  that  the  average  attorney's  fee  in  vs^ork- 
men's  compensation  cases  ranges  between  ten  and  twenty  per  cent. 

Considering  the  fact  that  about  85%  of  the  applicants  have  repre- 
sentation in  workmen's  compensation  cases  against  only  one-third  of 
all  automobile  claimants,  the  aggregate  amount  of  attorneys'  fees  re- 
ceived in  automobile  accident  cases  is  probably  no  greater  than  the 
aggregate  amount  of  fees  received  in  workmen 's  compensation  cases. 

A   COMPENSATION    COMMISSION    IS   NOT   NEEDED   TO   REDUCE 
ACCIDENTS   ON    HIGHWAYS 

Your  committee  has  found  in  its  survey  that  the  present  motor 
vehicle  department  and  highway  patrols  of  the  various  states,  in  col- 
laboration with  the  National  Safety  Council,  have  effectively  lowered 
the  accident  rate.  With  an  increased  number  of  vehicles  on  the  high- 
ways, the  increase  of  speed  of  the  vehicles  and  increase  in  the  average 
number  of  miles  driven  per  vehicle  since  1932  and  the  present  time, 
it  is  only  natural  that  there  should  be  an  increase  in  the  number  of 
accidents.  The  National  Safety  Council  reports  that  there  were  25,- 
700,000  registered  motor  vehicles  in  1932  and  71,300,000  in  1959.  The 
Council  further  reports  that  the  total  number  of  vehicle  miles  driven 
jumped  from  199,000,000,000  in  1932  to  695,000,000,000  in  1959.  This 
same  Council  further  reports  that  the  death  rate  of  10,000  motor  vehi- 
cles dropped  from  12.1  in  1932  to  only  5.4  in  1959  and  the  death  rate 
per  100,000,000  miles  driven  dropped  from  15.6  in  1932  to  5.4  in  1959. 

THERE    IS   NO   SPECIAL   NEED   FOR   SPECIAL   LEGISLATION   COVERING 
HIGHWAY   ACCIDENTS 

The  National  Health  Survey  shows  that  there  were  50,100,000  per- 
sons injured  in  all  classes  of  accidents  in  1959  who  sustained  injuries 
for  one  day  or  longer  or  who  had  medical  attention. 

The  number  of  non-industrial  accidents  on  the  highway  was  only 
3,770,000  or  6.1%;  whereas  accidents  at  home  constituted  44.8%  of 
the  total  and  the  other  public  accidents  27.9%  ;  and  industrial  injuries 
were  21.2%. 

The  National  Safety  Council  reports  for  the  same  year  that  the  total 
number  of  accidents  of  all  classes  who  were  disabled  for  more  than 
one  day  was  9,200,000.  Only  1,300,000,  or  14.1%  arose  out  of  non-indus- 
trial highway  accidents;  whereas  42.4%  occurred  in  the  home,  22.3% 
resulted  from  public  accidents  and  21.2%  occurred  at  work. 

The  proposed  automobile  compensation  plan  would  only  affect  a  very 
small  percentage  of  all  accident  victims. 

CONFLICT  OF  LAWS 

Your  committee  feels  that  there  would  be  a  high  percentage  of  liti- 
gation in  the  courts  under  a  compensation  plan  to  determine  numerous 
conflict  of  law  questions  that  would  arise  between  the  rights  of  motor- 
ists, guests  and  passengers  who  are  residents  of  a  state  operating  under 
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such  a  plan  or  riding  in  vehicles  which  are  registered  under  such  a 
plan  who  collide  with  vehicles  registered  in  another  state  or  where 
the  driver  is  a  resident  of  another  state. 

CONSTITUTIONALITY 

The  U.  S.  Constitution,  Article  VII,  guarantees  to  all  persons  the 
right  to  trial  by  jury  in  all  suits  at  common  law. 

The  California  Constitution,  Article  I,  Section  7,  provides  that  the 
right  to  trial  by  jury  shall  be  secured  to  all,  and  remain  inviolate. 
This  has  been  held  to  apply  to  the  issue  of  damages  in  a  personal  in- 
jurv  cases  as  well  as  to  the  issue  of  liability.  Dorsey  v.  Barha  (1952) 
240  Pac.  2d  604,  38  Cal.  2d  350. 

Dated:  September  1,  1960. 
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PREFACE 

The  long  dormant  controversy  over  the  proposed  automobile  accident 

compensation  commission  was  revived  and  renewed  by  the  following 

remarks  contained  in  the  inaugural  message  of  Governor  Edmund  G. 

Brown  of  California  when  he  was  inaugurated  on  January  5,  1959 : 

'^  Automobile  accidents  spawn  a  major  portion  of  the  congestion 

in  our  courts.  For  the  accident  victims,  the  net  result  is  a  grave 

social  loss.  After  years  of  delay  and  uncertainty,  the  majority  will 

recover  nothing,  and  financial  distress  will  be  added  to  their  pain 

and  suffering.  Those  who  eventually  win  their  eases  may  not  be 

able  to  collect  their  judgments  and  what  they  do  recover  will  have 

to  be  shared  with  others. 

Three  decades  ago,  California  pioneered  in  establishing  an  expert 
commission  to  handle  industrial  accidents.  Now,  the  time  has  come 
for  us  to  weigh  the  wisdom  of  an  automobile  accident  commission 
to  hear  and  determine  claims  arising  out  of  auto  accidents.  If  a 
commission  modeled  after  our  Industrial  Accident  Commission 
could  provide  a  prompt  remedy  and  fair  compensation  for  the 
accident  victim,  we  would  reduce  suffering  and  hardship.  If  the 
commission  could  gain  an  insight  into  the  causes  of  accidents  and 
issue  safety  orders,  we  would  cut  down  the  carnage  on  the  high- 
ways. If,  through  the  creation  of  such  a  commission,  we  could 
enable  our  courts  to  keep  abreast  of  their  dockets,  we  would  take 
a  long  step  toward  our  goal  of  equal  justice  under  law." 

Mr.  Stanley  A.  Weigel  of  the  San  Francisco  Bar,  was  appointed  by 
Governor  Brown  for  the  purpose  of  making  a  survey  and  report  into 
this  problem.  In  pursuance  of  this  assignment,  Mr.  Weigel  prepared 
his  preliminary  report  entitled  "Plans  for  Inquiry  Into  the  Wisdom 
of  a  California  Automobile  Accident  Commission"  which  was  released 
in  June,  1959. 

As  a  result  of  the  reactions  and  repercussions  among  lawyers  and 
judges  throughout  the  country,  the  Automobile  Insurance  Law  Com- 
mittee of  the  A.B.A.  was  prompted  to  appoint  your  Committee  to 
undertake  an  impartial  and  objective  study  and  survey  of  this  pro- 
posal. 

Your  Committee  approached  this  assignment  with  an  open  mind 
and  with  the  sincere  desire  to  consider  and  weigh  all  of  the  arguments 
both  pro  and  con.  This  report  is  the  result  of  that  study  and  survey. 

The  criticism  of  and  attacks  upon  the  present  court  and  jury  system 
contained  in  the  Columbia  Report  of  1932,  have  been  repeated  in 
essence,  without  any  marked  change  by  the  various  advocates  of  the 
compensation  plan  since  the  Columbia  Report  was  issued  in  1932. 
Your  Committee  believes  that  if  these  various  items  of  criticism  are 
proven  fallacious  and  unwarranted  that  it  should  answer  practically 
every  argument  advanced  in  the  writings  of  all  other  proponents  of 
the  compensation  plan. 
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chapter  I 

THE  SASKATCHEWAN  AUTOMOBILE  ACCIDENT  ACT  DISCUSSED 
AND   DISTINGUISHED 

Most  writers  who  have  discussed  the  automobile  compensation  com- 
mission idea  since  1946  cite  the  so-called  Saskatchewan  automobile 
commission  plan,  as  an  example  of  how  an  automobile  compensation 
system  can  operate  with  liability  without  fault  and  with  low  premium 
rates,  adequate  benefits  to  the  victim,  and  a  reduction  of  trial  time  and 
court  congestion. 

Later  on  in  this  report  we  will  show  that  the  premium  rates  are 
not  comparable  to  what  they  would  be  in  the  United  States,  that  the 
benefits  are  wholly  inadequate  for  the  present  day  American  standard 
of  living,  and  that  it  would  not  reduce,  but  would  materially  increase 
the  court  congestion  and  consequent  lengthening  of  trial  delay. 

The  so-called  Saskatchewan  plan  proposed  by  some  as  an  alternative 
for  the  present  court  and  jury  system  of  adjudicating  automobile 
accident  claims  is  not,  as  many  think,  a  compensation  plan  whereby 
the  commission  adjudicates  and  administers  the  payment  of  claims  or 
judgments  for  damages  for  public  liability  and  property  damage 
claims.  When  the  first  automobile  accident  compensation  commission 
act  was  adopted  in  Saskatchewan  in  1946  there  was  a  great  social  need 
for  some  method  of  protecting  the  innocent  victim  of  an  automobile 
accident.  In  1946  only  10%  of  the  Saskatchewan  motorists  carried 
even  partial  insurance  to  indemnify  the  innocent  victim.  (See:  The 
Automobile  Accident  Insurance  Act  (Saskatchewan)  :  An  Explanation 
Revised,  July,  1958,  Page  7.) 

The  plan  compels  all  motorists  and  automobiles  in  Saskatchewan  to 
protect  themselves  for  accident  insurance  with  maximum  scheduled 
benefits  plus  collision  insurance,  fire  and  theft  and  comprehensive  on 
their  own  cars.  This  does  not  protect  the  other  party  for  injuries  sus- 
tained by  him  in  the  accident.  These  benefits  are  administered  by  the 
Saskatchewan  Government  Insurance  Office.  The  act  compels  the  owner 
of  every  automobile  to  take  out  insurance  with  the  Government  In- 
surance Office  with  property  damage  and  public  liability  insurance 
with  limits  of  $10,000  and  $20,000  coverage  for  public  liability,  $5,000 
for  property  damage,  to  protect  himself  from  suits  by  third  parties. 
However,  the  Government  Insurance  Office  does  not  adjudicate  such 
claims  or  determine  the  amounts  to  be  paid  to  the  innocent  victim. 
The  innocent  victim  must  sue  the  policy  holder  and  recover  a  judgment 
in  the  courts  of  Saskatchewan  as  is  the  case  in  California.  After  judg- 
ment has  become  final  the  Government  Insurance  Office  merely  per- 
forms the  ministerial  act  of  paying  the  amount  of  the  final  judgment 
less  any  amount  that  the  innocent  victim  may  have  received  by  way 
of  accident  benefits,  property  damage,  etc.  which  has  been  paid  to  him 
under  his  own  policy  for  which  he  has  paid  the  premiums. 

It  is  obvious  that  under  the  Saskatchewan  plan  there  would  be  no 
lessening  of  litigation  for  common  law  tort  liability  for  public  liability 
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and  property  damage  claims.  Since  this  is  a  compulsory  plan,  it  would 
increase  litigation  since  every  motorist  and  ever}^  automobile  would  be 
compelled  to  carry  public  liability  and  property  damage  insurance. 
In  California  there  is  no  great  social  need  for  such  a  compulsory  plan. 
The  latest  figures  from  the  Department  of  Motor  Vehicles,  Division  of 
Drivers  Licenses-Financial  Responsibility  shows  that  for  the  1956-57 
fiscal  year  87.7%  of  the  motorists  who  reported  had  insurance  cover- 
age; for  1957-58,  88.4%  had  insurance  coverage;  for  1958-59,  87.2%, 
had  insurance  coverage.  An  additional  8%  or  more  of  the  motorists 
also  established  financial  responsibility  under  the  provisions  of  the 
vehicle  code  by  either  depositing  security,  entering  into  settlement 
agreements,  securing  releases  from  the  injured  and  damaged  persons, 
or  establish  one  of  the  other  exemptions  outlined  in  the  financial 
responsibility  provisions  of  the  vehicle  code.  Therefore,  95  to  96%  of 
all  motorists  in  California  would  appear  to  be  financially  responsible 
to  their  innocent  victim. 

Chapter  II 

THE   SOLUTION    TO   THE   UNINSURED   MOTORIST   PROBLEM  - 
THE   ECONOMIC    HARDSHIP   THEORY   EXPLODED 

The  Columbia  Report  further  attacks  the  present  court  and  jury 
system  on  the  ground  that  it  cannot  be  assumed  that  a  plaintiff  in  an 
automobile  personal  injurj^  ease  will  be  able  to  collect  a  judgment  if 
he  obtains  one,  in  that  the  collection  of  the  judgment  will  be  probable 
only  if  the  defendant  is  insured  by  a  solvent  insurance  company  for 
an  amount  sufficient  to  cover  the  claim.   (32) 

The  Committee  is  fully  cognizant  of  the  fact  that  a  certain  per- 
centage of  motorists  are  uninsured,  and  in  some  situations  if  they  are 
insured  the  amount  of  the  policy  limits  is  not  sufficient  to  cover  the 
man's  injuries.  However,  as  developed  by  your  Committee's  studies, 
it  would  appear  that  in  California  not  more  than  five  to  six  percent  of 
the  motorists  are  found  not  to  be  financially  responsible.  At  the  time 
of  the  Columbia  Report,  very  few  policies  exceeded  $5,000  and  $10,000 
limits.  Today,  the  minimum  coverage  is  $10,000  and  $20,000  limits, 
and  most  policies  issued  are  for  in  excess  of  these  limits.  The  experience 
of  the  Committee  members  justifies  the  conclusion  that  in  a  relatively 
small  percentage  of  eases  is  the  insurance  coverage  of  a  defendant 
insufficient  to  pay  for  the  judgments  obtained  in  automobile  accident 
cases. 

The  Columbia  Plan  provides  that  an  automobile  compensation  com- 
' mission  would  benefit  a  large  group  of  injured  persons  who  now  receive 
little  or  nothing  from  uninsured  defendants  in  the  United  States.  (145) 
Assuming,  without  conceding,  that  this  was  true  in  1982  when  the 
Columbia  Committee  made  its  study,  it  obviously  does  not  apply  with 
any  great  force  to  the  conditions  existing  in  1959  or  1960. 

In  further  support  of  this  position  the  Columbia  Report  cites  the 
following  statistics: 

"Including  Massachusetts,  a  careful  estimate  indicates  that 
27.3%  of  all  private  passenger  and  commercial  motor  vehicles  reg- 
istered in  the  United  States  in  1929  were  insured  for  public  liabil- 
ity, leaving  approxiraatelv  19,250,000  such  vehicles  uninsured." 
(45) 
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These  figures,  as  will  be  noted  from  footnote  1  on  page  51  of  the 
Columbia  Report  are  for  the  calendar  year  of  1929. 

The  Financial  Responsibility  Division  of  the  California  Motor  Ve- 
hicle Department  reports  that  approximately  95%  of  the  motorists  in 
California  were  either  insured  for  public  liability,  bodily  injury  and 
property  damage,  or  have  shown  themselves  to  be  financially  respon- 
sible, as  compared  to  only  27.3%  who  were  insured  in  1932. 

As  we  have  reported  elsewhere  the  records  of  the  Financial  Respon- 
sibility Division  of  the  California  Motor  Vehicle  Department  show  that 
the  following  percentage  of  motorists  filing  financial  responsibility  re- 
turns, establish  that  they  have  insurance  coverage : 

Percentage  of  Motorists 

1956-7  (Fiscal  Year) 87.7 

1957-8  (Fiscal  Year) 88.4 

1958-9  (Fiscal  Year) ■- 87.2 

Average  for  3  Years 87.8 

The  Committee  wrote  to  the  Motor  Vehicle  Department  of  every 
state  in  the  union,  to  ascertain  the  percentage  of  motorists  or  motor 
vehicles  that  were  covered  with  liability  insurance.  Starting  with  Cali- 
fornia, the  latest  figures  from  the  Department  of  Motor  Vehicles,  Divi- 
sion of  Drivers  Licenses-Financial  Responsibility  shows  that  for  the 
1956-57  fiscal  year  87.7%  of  the  motorists  who  reported  had  insurance 
coverage;  for  1957-58,  88.4%  had  insurance  coverage;  for  1958-59, 
87.2%  had  insurance  coverage.  An  additional  7%  or  more  of  the  motorists 
also  established  financial  responsibility  under  the  provisions  of  the 
vehicle  code  by  either  depositing  security,  entering  into  settlement 
agreements,  securing  releases  from  the  injured  and  damaged  persons, 
or  establish  one  of  the  other  exemptions  outlined  in  the  financial  re- 
sponsibility provisions  of  the  vehicle  code. 

In  most  of  the  states  that  responded  to  the  committee's  questionnaire 
it  appears  that  a  very  high  percentage  of  motorists  or  motor  vehicles 
are  now  covered  with  automobile  public  liability  insurance  (Appendix 

The  12.2%  of  California  motorists  who  have  chosen  not  to  protect 
themselves  with  public  liability-bodily  injury  insurance,  still  have  their 
right  to  file  a  tort  claim  if  they  happen  to  be  the  innocent  victim  of  a 
collision  with  any  one  of  the  87.8%  of  the  insured  automobiles.  The 
only  situation  Avhere  one  of  the  12.2%  uninsured  could  not  pursue  a 
claim  for  public  liability-bodily  injury  would  be  if  his  uninsured  car 
collided  with  another  uninsured  car  within  the  same  12.2%   group. 

Determining  the  percentage  chance  or  odds  of  an  uninsured  motorist 
in  the  12.2%  group  striking  another  uninsured  motorist  in  the  same 
12.2%  group,  is  determined  by  the  "Theory  of  Probability."  If  a  col- 
lision occurred  between  two  motor  vehicles,  the  theory  of  probability 
is  established  as  follows  on  the  basis  of  three  hypotheses : 

Percentage  Chance  Percent  Odds 

(1)  Insured  v.  Insured 77  10  to     3 

(2)  Uninsured  v.  Insured 21.5  3  to  11 

(3)  Uninsured  v.  Uninsured 1.5  1  to  66 

100 
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In  California,  the  chances  of  two  vehicles  with  public  liability  cov- 
erage colliding  (first  hypothetical  situation)  would  be  77%;  and  as  to 
all  such  accidents  there  would  be  100%  public  liability  coverage.  The 
chance  of  an  uninsured  vehicle  colliding  with  an  insured  vehicle  would 
be  21.5%  (second  hypothetical  situation)  ;  but  with  compulsory  unin- 
sured motorist  coverage  the  uninsured  motorist  would  have  direct  pub- 
lic liability  protection  under  the  policy  issued  to  the  insured  motorist, 
and  the  insured  motorist  would  have  public  liability  protection  under 
the  uninsured  motorist  coverage  included  in  his  own  policy ;  in  all  such 
accidents,  there  would  be  100%  public  liability  coverage. 

The  chance  of  an  uninsured  motorist  colliding  with  another  unin- 
sured motorist  would  be  only  1.5%  (third  hypothetical  situation)  ;  and 
this  is  the  only  situation  where  there  would  be  no  public  liability  in- 
surance protection. 

Thus  98.5%  of  all  motorists  in  California  under  a  compulsory  unin- 
sured motorist  coverage  plan,  would  be  protected  by  public  liability 
insurance. 

Consequently,  for  all  practical  purposes,  both  an  insured  and  unin- 
sured motorist  is  fairly  certain  of  having  insurance  coverage  with  mini- 
mum limits  of  $10,000/$20,000  or  higher,  as  security  for  any  judgment 
he  may  secure. 

Under  the  proposed  automobile  accident  compensation  commission, 
if  an  uninsured  motorist  were  to  collide  with  another  vehicle  he  would 
be  barred  from  recovering  anything  by  way  of  compensation  benefits 
under  the  plan,  whether  his  car  collided  with  an  insured  vehicle  or 
another  uninsured  vehicle. 

The  proponents  of  an  automobile  accident  compensation  commission 
have  little  sympathy  with  the  uninsured  motorist,  as  their  plan  con- 
templates compulsory  insurance  for  everyone.  The  principle  in  back 
of  the  plan  is  that  anyone  who  operates  an  uninsured  motor  vehicle 
and  who  is  involved  in  an  accident,  has  no  just  claim  to  any  benefits 
because  he  has  failed  to  avail  himself  of  the  benefits  of  the  compensa- 
tion plan  by  his  willful  refusal  to  contribute  to  the  plan  or  comply 
with  the  law. 

However,  in  California  the  insured  motorist  as  well  as  the  uninsured 
motorist  who  is  the  innocent  victim  of  another's  negligence,  may 
recover  damages  from  the  other  driver  if  he  can  establish  liability. 
Since  1957  practically  all  carriers  have  made  the  uninsured  motorists 
coverage  available  to  pedestrians  at  approximately  the  same  premium 
rate  as  to  motorists.  It  is  the  mature  judgment  of  your  Committee  that 
mandatory  uninsured  motorist  coverage  laws  will  develop  rapidly 
throughout  the  country.  This  type  of  mandatory  coverage  does  not  seem 
to  be  opposed  by  the  insurance  industry  and  such  legislation  has  great 
likelihood  of  being  passed  in  any  state  where  it  is  proposed.  The  Com- 
mittee further  feels  that  even  without  laws  making  it  mandatory 
that  this  coverage  will  become  a  standard  feature  of  every  policy  of 
automobile  liability  insurance  and  eventually  will  be  included  in  the 
policy  at  standard  premium  rates.  The  additional  premium  is  so  slight 
that  there  seems  little  excuse  for  any  motorist  refusing  to  accept  this 
coverage  which  is  now  available  to  every  motorist  in  the  United  States 
by  practically  all  of  the  major  carriers. 
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For  a  discussion  of  the  other  types  of  state  statutes  implementing 
public  responsibility  for  uncollectible  automobile  accident  claims,  see 
the  excellent  article  "Public  Responsibility  and  the  Uninsured  Motor- 
ist" by  Joseph  P.  Murphy  and  Ross  D.  Netherton,  published  in  the 
Georgetown  Law  Journal,  Summer  Edition,  1959,  Vol.  47,  No.  4. 

It  is  also  a  matter  of  common  knowledge  that  the  five  and  ten  thous- 
and dollar  policy  limits  of  the  1930 's  is  no  longer  the  rule,  and  most 
motorists  today  carry  public  liability  limits  substantially  higher  than 
the  minimum  policy  written  today  of  ten  and  twenty  thousand  dollars. 

Attached  is  Appendix  "A",  in  the  form  of  a  chart  showing  per- 
centage or  estimated  percentage  of  all  motorists  or  motor  vehicles  cov- 
ered with  automobile  public  liability  insurance  in  all  of  the  states 
reporting  to  this  Committee. 

The  province  of  Saskatchewan,  Canada,  was  prompted  to  enact  its 
so-called  Automobile  Accident  Insurance  Act  in  1946,  by  the  fact 
that  only  ten  per  cent  of  the  Saskatchewan  motorists  carried  even 
partial  insurance  to  indemnify  the  innocent  victim.  (See:  The  Auto- 
mobile Accident  Insurance  Act  in  the  Province  of  Saskatchewan,  an 
explanation  revised,  July,  1958,  page  7.)  As  we  have  seen,  there  is 
no  similar  compelling  need  today. 

Another  development  that  has  occurred  since  1932  to  the  present  date 
which  cannot  be  overlooked  is  the  implementation  of  public  responsi- 
bility for  uncollectable  automobile  accident  claims.  To  date  seven  states 
and  nine  Canadian  provinces  have  developed  various  types  of  plans 
to  protect  the  injured  automobile  accident  victim  from  the  uninsured 
motorist.  They  may  be  grouped  as  follows : 

1.  The  manadatory  uninsured  motorist  coverage  now  in  effect  in 
New  Hampshire,  New  York,  Virginia  and  California; 

2.  The  state  operated  unsatisfied  claim  fund  now  functioning  in 
North  Dakota,  New  Jersey  and  Maryland ; 

3.  Industry  operated  unsatisfied  judgment  funds  now  operating  in 
New  York  and  Virginia ; 

4.  Development  by  the  insurance  industry  and  now  almost  universal 
practice  of  practically  every  major  public  liability  carrier,  to  include 
in  its  policy,  uninsured  motorist  coverage ; 

5.  The  Canadian  unsatisfied  judgment  fund  as  found  in  nine  prov- 
inces of  Canada. 

The  most  interesting  and  far  reaching  of  all  of  these  plans  is  one 
which  was  initially  developed  and  offered  by  the  insurance  industry 
as  a  voluntary  plan  or  device  to  provide  insurance  against  uncollectible 
automobile  accident  claims.  Stated  in  its  simplest  form,  it  provides 
the  insured  motorist  who  is  involved  in  an  accident  with  an  unin- 
sured driver,  to  place  himself  in  exactly  the  same  position  as  if  he 
had  been  injured  by  an  insured  motorist.  Originally  inaugurated  in 
1954  as  an  additional  endorsement  on  a  regular  policy  of  automobile 
liability  insurance,  it  was  rapidly  adopted  as  an  optional  feature 
by  practically  all  automobile  liability  carriers  throughout  the  U.S. 
In  some  policies  it  is  termed  the  "Uninsured  Motorist  Coverage"  and 
in  others,  "The  Family  Protection  Insurance".  The  minimum  limits 
under  this  type  of  coverage  are  usually  the  same  as  the  minimum 
limits  required  by  the  various  state  financial  responsibility  laws  and 
protects  the  insured  driver  in  any  claim  in  which  an  uninsured  motor- 
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ist  is  legally  liable  under  the  law.  Some  types  of  policies  limit  the 
type  of  risk  to  death  and  personal  injury  and  others  cover  death, 
personal  injury  and  property  damage.  As  stated  above  this  is  now 
mandatory  in  New  Hampshire,  New  York,  California  and  Virginia. 
Since  California  is  the  target  state  this  year,  in  the  field  of  automobile 
accident  compensation  commi.ssion  proposals,  it  might  be  well  to  ex- 
plore the  effects  of  this  plan  in  California. 

The  so-called  uninsured  motorist  coverage  was  made  mandatory 
in  California  pursuant  to  Insurance  Code  Section  11580.2  which  went 
into  effect  in  1958.  The  minimum  limits  are  $10,000/.t20,000.  The  addi- 
tional premium  for  this  additional  coverage  is  only  $4.00  for  the  first 
car  and  $3.00  for  any  additional  car.  All  carriers  will  now  write  vol- 
untarily this  type  of  coverage  with  limits  in  any  amount  desired  for 
a  modest  additional  premium.  The  benefits  are  obtained  and  paid 
through  settlement  or  arbitration.  Although  the  coverage  is  described 
as  compulsory  under  the  law,  the  policy  holder  may  waive  the  benefit 
of  this  coverage.  Up  to  the  present  date  it  is  reported  by  the  carriers 
in  California  that  not  more  than  1%  or  2%  of  the  policy  holders  at 
the  most  waive  the  coverage.  The  some  87%  of  insured  automobile 
owners  in  California  who  may  become  an  innocent  accident  victim 
by  collision  with  one  of  the  13%  of  the  uninsured  automobiles  oper- 
ating in  this  state  are  therefore  assured  of  practically  100%  public 
liability-bodily  injury  coverage. 

Chapter   III 

WORKMEN'S   COMPENSATION   AND   AUTOMOBILE   COMPENSATION 
PLANS,   NOT  A   COMPARABLE   ANALOGY 

The  instigators  of  the  Columbia  Report  have  made  a  basic  assump- 
tion which  your  committee,  after  careful  analysis  and  consideration, 
feels  is  wholly  unjustified  and  inaccurate.  This  statement  is  contained 
on  pages  136  and  137  of  the  Columbia  report. 

"There  can  be  no  doubt  that  the  relationship  between  the 
owner  and  the  instrumentality  causing  the  injury  is  just  as  clear 
in  the  case  of  the  motor  vehicle  as  in  the  case  of  the  fac<"ory 
machine.  Nor,  in  the  main,  is  there  room  for  question  that  in  each 
case  it  is  on  behalf  of  the  owner  and  in  the  furtherance  of  his 
interests,  that  the  vehicle  or  machine  is  being  operated.  Like 
consequences  are  being  produced.  Like  remedies  are  being  pro- 
posed." 

If  this  basic  premise  of  the  proponents  of  the  compensation  com- 
mission plan  is  untenable,  their  whole  argument  fails,  aside  from  the 
unsoundness  of  their  other  arguments.  This  Committee  submits  that 
the  relationship  between  the  employer  and  the  factory,  machine  or 
other  equipment  provided  for  the  use  of  its  employees  is  entirely  dif- 
ferent from  the  relationship  between  the  owner  or  operator  and  the 
motor  vehicle. 

The  consensual  nature  of  the  legal  relationship  of  employer  and 
employee  provides  a  greater  incentive  to  the  promulgation  and  in- 
auguration  of   safety   requirements   and   also   an   easier   enforcement 
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of  such  safety  program  than  would  be  possible  in  injuries  arising  out 
of  accidents  on  the  highways  where  the  parties  are  strangers.  The 
employer,  and  in  some  cases  the  insurance  carrier  through  their  safety 
engineers,  has  the  exclusive  power  and  control  over  the  type  of  ma- 
chinery and  other  equipment  furnished  to  its  employees,  whether  a 
particular  type  of  machine,  or  whether  a  more  improved  type  of 
machine  should  be  furnished,  whether  a  guard  should  be  placed  on  a 
machine,  whether  handrails  should  be  placed  on  a  scaffolding,  whether 
a  handrail  of  a  standard  type,  whether  locking  devices  should  be  used 
to  secure  a  rolling  steel  scaffold,  whether  an  opening  in  the  floor  or 
roof  of  a  building  under  construction  should  be  covered,  the  type  of 
covering,  or  should  have  a  guard  rail  and  the  type  of  guard  rail,  etc., 
are  matters  all  within  the  control  of  the  employer  and  not  the  em- 
ployee. Likewise,  the  employee  is  required  to  work  on  the  premises 
provided  by  his  employer  and  in  many  situations  must  place  himself 
in  hazardous  positions  in  the  very  nature  of  his  job,  whether  he  likes 
it  or  not,  in  order  to  hold  his  position.  Some  of  the  latter  would  be 
steel  workers,  riveters,  signalmen  and  others  who  must  work  one  or 
more  stories  above  the  ground  and  walk  on  narrow  beams,  sometimes 
unprotected  by  safety  nets,  and  must  work  in  the  immediate  vicinity 
of  moving  machinery  such  as  derricks,  cranes  and  the  like. 

Another  reason  why  a  Workmen's  Compensation  system  is  not 
analogous  to  an  Automobile  Accident  Compensation  Commission  is 
the  fact  that  the  Workmen 's  Compensation  premiums  are  paid  entirely 
by  the  employer,  to  which  payments  the  employee  does  not  contribute 
anything.  Consequently,  the  protection  afforded  the  injured  worker 
by  Workmen's  Compensation  Insurance  paid  by  the  employer  forms 
a  part  of  the  employment  contract,  and  the  premium  paid  by  the 
employer  for  such  protection  is,  in  effect,  a  form  of  compensation  paid 
to  the  employee  over  and  above  his  regular  wages,  which  is  non-taxable 
to  the  employee  but  tax  deductible  by  the  employer. 

Workmen 's  Compensation  premiums  paid  by  employers  are  included 
as  an  expense,  similar  to  taxes,  in  the  cost  of  doing  business,  and  are 
passed  on  to  the  public  in  the  form  of  higher  prices  for  the  article 
manufactured.  However,  an  automobile  owner  cannot  pass  the  cost  of 
his  automobile  insurance  on  to  anyone  else.  Instead,  he  must  pay  the 
premium  personally  out  of  his  own  pocket. 

The  employer  likewise  benefits  financially  by  making  a  profit  from 
the  labor  of  his  employee,  whereas  the  private  motorist  does  not  make 
any  profit  from  the  operation  of  his  car. 

IJnder  the  proposed  form  of  compensation  plan  to  protect  motor 
vehicle  accident  victims,  the  premiums  for  this  compensation  coverage 
would  be  necessarily  paid  by  the  victim  or  the  potentially  injured 
victim.  Instead  of  being  added  to  his  income  it  would  be  taken  out 
of  his  income,  and  would  not  be  deductible  from  his  income  tax.  Your 
Committee  fails  to  see  any  analogy  between  the  two  proposals. 

The  relationship  between  the  owner  and  operator  of  a  motor  vehicle 
and  the  resulting  injury  which  he  may  sustain  on  the  highway  is  com- 
pletely dissimilar.  To  begin  with,  the  owner  and  operator  of  a  motor 
vehicle  is  not  required  to  operate  or  to  permit  another  to  operate  his 
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motor  vehicle  owned  by  him  if  he  does  not  so  desire.  Furthermore, 
the  control  over  his  own  motor  vehicle  when  he  is  driving  is  com- 
pletely within  his  own  control,  and  to  that  extent  he  has  much  greater 
control  over  the  consequences  of  his  acts  than  does  an  employee  who 
is  injured  on  the  job.  He  may  take  long  trips  or  short  trips.  He  may 
drive  in  the  slow  lane,  the  middle  lane  or  the  fast  lane.  He  may  drive 
at  any  speed  he  so  desires.  He  may  drive  within  a  safe  speed  or  beyond 
a  safe  speed.  He  may  drive  above  or  below  the  speed  allowed  by  law. 
He  maj''  drive  on  his  own  side  of  the  road  or  go  over  the  double  line. 
He  may  drive  in  his  own  lane  or  weave  over  to  the  lane  to  the  right 
or  left.  He  may  stop  at  an  arterial  stop  sign  or  a  stop  and  go  signal, 
or  he  may  continue  on  through  or  merely  slow  down.  He  may  go 
through  intersections  at  reasonable  speeds  or  speeds  allowed  by  law 
or  may  exceed  such  speed.  He  may  make  a  proper  lookout  or  observa- 
tion for  other  traffic,  or  he  may  look  the  other  way.  He  may  slow  down 
when  he  sees  other  vehicles  which  present  an  immediate  hazard  or  he 
may  disregard  the  hazard.  He  may  drive  with  good  brakes  or  bad 
brakes.  He  can  have  them  repaired  or  not  repaired.  He  can  drive  at 
night  with  headlights  or  without  headlights  or  with  defective  head- 
lights. He  can  drive  with  good  tires  or  bad  tires.  He  can  buy  new 
tires  to  replace  the  bad  tires  or  not. 

The  authors  of  the  report  make  the  statement  "Like  consequences 
are  being  produced.  Like  remedies  are  being  proposed."  (137)  It  is 
not  the  consequences  being  produced  that  should  be  the  test  of  whether 
a  compensation  commission  plan  should  replace  the  tort  system  in  auto- 
mobile accident  cases.  For  if  "like  consequences"  were  the  test,  then 
ever}^  person  who  is  injured  at  home  or  on  a  hunting  trip  or  a  fishing 
trip  or  vacation  trip  should  likewise  be  protected  through  a  compen- 
sation commission  with  everyone  being  compelled  to  pay  a  premium  to 
protect  all  persons  in  the  United  States,  for  the  consequences  resulting 
from  the  hazards  at  home  and  in  public  places. 

This  thought  must  have  occurred  to  the  authors  of  the  Columbia 
Report,  for  in  the  very  next  paragraph  they  state: 

"The  principle  of  compensation  without  regard  to  fault  could, 
of  course,  be  applied  to  all  accidental  injuries  caused  by  one  per- 
son to  another.  However  that  may  be,  the  Committee  is  satisfied 
that,  because  of  the  great  number  of  cases  involved  and  the  pecu- 
liar difficulties  of  handling  them  under  the  existing  system,  the 
problem  of  dealing  with  motor  vehicle  accidents  deserves  separate 
consideration. "  ( 137 ) 

If,  as  the  report  suggests,  "the  great  number  of  cases  involved"  is 
an  argument  in  favor  of  the  commission,  an  even  stronger  argument 
could  be  made  in  favor  of  a  compensation  commission  for  people  in- 
jured in  home  accidents  or  in  public  places  as  above  enumerated.  "We 
have  elsewhere  shown  in  this  report  by  the  records  of  the  National 
Safety  Council  that  accidents  at  home  are  about  three  times  the  num- 
ber of  accidents  caused  by  motor  vehicles  and  about  twice  the  number 
occurring  at  work. 
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Chapter  IV 

COURT  CONGESTION   AND   DELAY   CAN   BE   ELIMINATED   WITHOUT   AN 
AUTOMOBILE   ACCIDENT   COMPENSATION   COMMISSION 

The  Columbia  Report  lays  great  stress  upon  court  congestion  and 
the  resulting  delay  in  litigation.  The  report  challenges  the  present 
court  and  jury  system  on  this  point  as  follows: 

"  (5)  Delay:  Delay  is  another  obstacle  which  the  plaintiff  must 
overcome  in  litigation.  In  some  cases  it  may  be  of  advantage  to 
him,  as  in  permanent  disability  cases  where  he  is  awaiting  the 
final  result  of  the  injury,  but  in  most  cases  delay  favors  the  de- 
fendant rather  than  the  plaintiff.  For  the  latter,  the  failure  to  re- 
ceive compensation  quickly  is  often  nearly  as  bad  as  not  receiving 
it  at  all.  The  longer  the  delay,  the  more  likely  the  plaintiff  will  be 
to  accept  a  settlement,  to  which  he  is  urged  sometimes  by  neces- 
sity, and  sometimes  by  the  desire  to  rid  himself  of  the  strain  of  a 
litigation. 

In  many  of  the  large  cities  where  trial  lists  are  much  con- 
gested, delay  can  be  a  serious  matter,  extending  for  a  year  to  over 
three  years.  ...  In  small  communities,  cases  appear  to  be  tried 
for  the  most  part  within  a  shorter  time  of  bringing  suit."  (35) 
''(c)  Court  congestion:  The  long  delay  in  the  trial  of  cases  in 
large  cities,  running  as  it  does  from  one  to  three  years,  indicates  a 
serious  congestion  of  judicial  business."  (36) 

Granted  that  there  is  congestion  in  the  Courts  of  some  of  the  larger 
metropolitan  areas  throughout  the  country  and  as  a  result  of  the  con- 
gestion there  is  a  delay  in  getting  cases  to  trial.  In  analyzing  this 
problem  the  Committee  has  sought  to  first,  determine  whether  the 
court  congestion  and  resultant  delay  in  bringing  cases  to  trial  was 
caused  by  the  basic  inability  of  the  court  and  jury  system  to  handle 
the  automobile  accident  problem  and  lack  of  diligence  upon  the  part 
of  the  judiciary,  or  on  the  other  hand  was  due  to  lack  of  judicial  man- 
power and,  second,  to  ascertain  what  percentage  of  all  injured  auto- 
mobile victims  are  affected  by  any  court  delay. 

Concerning  the  last  point,  the  findings  of  the  Columbia  Committee 
in  one  respect  hold  remarkably  true  today.  The  Committee  found: 

"In  1930  the  Travelers  Insurance  Company  paid  24,744  public 
liability  claims;  82%  of  these  were  paid  without  suit  being  en- 
tered, 16%  after  suit  was  entered  and  before  trial,  and  2%  in  pur- 
suance of  verdicts."  (P.  24,  Footnote  9.) 

The  studies  of  our  Committee  show  that  in  California  and  nation- 
ally, approximately  80%  of  the  number  of  claims  filed  with  insurance 
companies  are  settled  prior  to  suit,  and  of  the  20%  on  which  suit  is 
filed,  approximately  10%  of  the  20%  go  to  judgment  or  verdict, 
namely,  2%  of  the  total. 

The  Calendar  Status  Study  of  the  Public  Management  Research 
Institute  reveals  (taking  an  average  of  all  four  counties)  that  the  per- 
centage of  all  automobile  accident  injury  cases  filed  which  reached  trial 
was  only  10.17%. 
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Ratio   of  All  Auto   Injury  Cases  Filed  Which   Reached   Trial 

Percen  t 

San  Francisco    9.91 

Alameda 7.32 

San  Mateo 13.65 

Santa   Clara   9.81 

Avenigc  all  four  counties 10.17 

Since  only  20%  of  all  claims  filed  with  insurance  companies  for 
bodily  injuries  resulting  from  automobile  accident  cases  ever  result 
in  the  filing  of  suit,  this  average  figure  of  10.17%  of  the  cases  filed 
means  that  only  approximate!}'  2%  of  all  claims  actually  proceed  to 
trial.  This  conforms  substantially  with  the  Columbia  report,  as  well 
as  with  the  findings  of  the  authors  of  the  book  "Delay  in  the  Court" 
by  Zeisel  et  al.,  in  which  they  state  that  onlj'-  20%  of  all  such  claims 
go  to  suit  and  only  10%  of  the  suits  that  are  filed  go  to  trial.  ("Delay 
in  the  Court",  p.  105,  106,  113.)  If  we  assume  that  an  average  of  50% 
of  the  verdicts  are  for  plaintiffs  and  50%  are  for  defendants,  it  is 
obvious  that  only  approximately  1%  of  persons  filing  automobile  acci- 
dent personal  injury  claims  with  insurance  companies  recover  nothing. 

As  further  evidence  for  the  fact  that  there  is  no  great  social  need 
for  the  taking  of  automobile  accident  cases  out  of  the  hands  of  the  court 
and  jury,  the  following  verified  statistics  are  revealing. 

On  a  national  basis,  the  survey  made  by  an  impartial  group  show 
that  only  I  or  2()'/i  of  all  personal  injury  cases  are  filed  in  Court.  (See : 
"Delay  in  tlie  Court"  by  Zeisel,  Kalven  and  Buchholz,  Pages  105  and 
113.) 

In  other  words,  80%  of  all  automobile  accident  and  personal  injury 
claims  are  settled  without  the  filing  of  suit. 

This  survey  also  shows  that  only  10%  of  the  suits  that  are  filed  go 
to  trial.  (See^  "Delay  in  the  Courts",  p.  113.) 

On  this  basis,  it  can  be  seen  that  only  2%  of  automobile  accident 
and  personal  injury  claims  ever  go  to  trial.  If  we  assume  that  on  an 
average  50%  of  the  verdicts  are  for  plaintiff  and  50%  for  defendant, 
it  is  obvious  that  only  approximately  1%  of  persons  filing  automobile 
accident-personal  injury  claims  with  insurance  companies  recover 
nothing. 

These  figures  con  form  pretty  closely  to  the  statistics  gathered  by 
the  Public  Management  Research  Institute  in  the  four  bay  area  coun- 
ties as  mentioned.  This  survej^  shows  that  of  all  automobile  accident- 
personal  injury  eases  that  are  filed,  9.91%  go  to  trial  in  San  Francisco, 
7.32%  in  Alameda  County,  13.65%  in  San  Mateo  County  and  9.81% 
in  Santa  Clara  County. 

This  fiist  point  was  an  intriguing  challenge  to  your  committee.  Ob- 
viously, if  the  increase  in  judges  did  not  keep  pace  with  the  poj^ula- 
tion  growth,  the  increase  in  registered  motor  vehicles,  and  the  increase 
in  highway  accidents,  neither  the  judiciary  nor  the  court  and  jury 
system  coukl  be  charged  with  causing  the  court  congestion  and  the 
resulting  trial  delay  any  more  than  it  could  be  asserted  that  because 
of  a  rising  population  and  a  vast  increase  in  crime  the  criminal  courts 
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were  not  able  to  keep  pace  with  their  trial  calendar,  since  the  criminal 
litigation  increased  at  a  far  more  rapid  rate  than  the  judicial  man- 
power was  increased. 

It  seems  to  the  Committee  that  this  is  axiomatic  and  the  root  of  the 
whole  problem.  To  that  end  the  committee  made  a  study  to  determine 
whether  or  not  the  increase  in  judicial  manpower  has  kept  pace  with 
the  increase  in  legal  business  coming  before  it.  As  a  consequence  a 
survey  was  made  in  California  covering  a  nineteen  year  period  (1940 
compared  to  1959)  to  establish  the  increase  in  population  growth,  num- 
ber of  registered  automobiles  and  increase  in  judicial  manpower.  The 
Committee  discovered  the  startling  fact  that  while  the  population  in 
1959  had  risen  121%  over  what  it  was  in  1940  and  the  number  of 
registered  automobiles  had  increased  128%  in  the  same  period,  the 
number  of  Superior  Court  trial  judges  increased  only  79%. 

Another  revealing  result  of  our  Committee's  study  showed  the 
number  of  industrial  accident  commission  referees  appointed  and  as- 
signed to  handle  workmen's  compensation  litigation  increased  168% 
in  manpower.  Shortly  after  your  Committee  was  appointed  in  1959  a 
questionnaire  was  sent  to  the  county  clerks  of  all  58  counties  in  the 
state  of  California  in  an  effort  to  determine  the  time  lapse  between 
"at-issue"  and  the  "trial"  in  all  motor  vehicle  personal  injury  cases 
tried  before  a  jury.  The  responses  to  the  questionnaire  established  that 
only  13  of  the  58  counties  had  a  time  lapse  of  more  than  six  months.^ 

Both  the  Attorney  Generals'  Conference  on  Court  Congestion  and 
Delay  in  Litigation  and  the  Institute  of  Judicial  Administration,  New 
York  City,  N.Y.,  consider  that  a  time  lapse  of  six  months  or  less  be- 
tween "at-issue"  and  "trial"  is  generally  regarded  as  not  excessive.^ 

At  the  present  time  there  are  196  Superior  Court  judges  sitting  on 
the  bench  in  these  13  counties.  If  the  aggregate  number  of  judges  in 
the  13  counties  where  a  time  lapse  of  more  than  six  months  exists  were 
increased  by  only  10%,  i.e.,  by  adding  20  additional  judges,  the  back- 
log of  jury  cases  could  be  brought  down  to  a  basis  of  six  months  time 
lapse  between  "at-issue"  and  "trial",  within  a  relatively  short  time. 
This  Committee  has  not  cited  statistics  and  figures  in  connection  with 
the  trial  of  court  cases,  as  it  is  everywhere  conceded  that  there  is  no 
abnormal  time  lapse  in  cases  tried  before  a  court  without  a  jury.  Prac- 
tically any  court  case  can  be  tried  within  a  month  to  six  months  from 
the  time  it  is  "at-issue". 

Your  committee  enlisted  the  services  of  the  Public  Management  Re- 
search Institute  to  make  a  study  of  the  length  of  time  it  would  take 
to  bring  the  backlog  of  jury  cases  in  San  Francisco  County,  California, 
down  to  a  basis  of  a  six  months  time  lapse  between  "at-issue"  and 
"trial".  These  results  were  arrived  at  on  the  assumption  that  two 
additional  judges  were  added  to  the  present  court  complement  of  22, 

1  Counties  were  Alameda,  Contra  Costa,  Kern,  Los  Angeles,  Marin,  Mendocino,  Sacra- 

mento, San  Bernardino,  San  Francisco,  San  Mateo,  Santa  Clara,  Solano  and  Yuba. 

2  Source :   The  Institute   of  Judicial  Administration   Calendar   Status    Study   1958    and 

Report    of    the    Executive    Committee,    Attorney    Generals'   Conference    on    Court 
Congestion  and  Delay  in  Litigation,  Washington,  D.C.,  1957. 
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which  would  be  slightly  less  than  a  2%  increase  in  judicial  manpower. 
This  calendar  status  study  was  projected  as  follows: 

Calendar  year 

1959        1960        j;ir,i        JM2 

Cases  added  per  year  at  present  rate__    _-^  1,228         1,228         1,228 

Cases  tried  with  present  judges  per  year    1,300         1,300         1,300 

Cases  pending  with  present  judges 

per  year 1,500 

Cases  tried  with  two  added  judges 

Net  pending  with  two  added  judges 

The  Institute  estimated  that  by  the  end  of  three  full  years  the  back- 
log of  pending  cases  carried  forward  would  be  684,  or  less  than  one- 
half  of  the  number  of  eases  the  court  could  try  in  a  year  with  two 
added  judges,  i.e.,  1,500.  In  other  words,  if  the  court,  with  two  added 
judges,  had  the  judicial  manpower  to  try  1,500  cases  a  year,  it  could 
try  750  in  six  months. 

Based  on  this  assumption,  a  backlog  of  only  684  cases  represents 
less  than  six  months  court  time.  Of  course,  in  another  three  years  the 
court  would  be  practically  caught  up  with  its  case  load.  Cases  could 
then  go  to  trial  within  a  month  in  jury  cases.  However,  there  are  very 
few  death  cases  and  hardly  any  personal  injury  cases,  where  either 
the  plaintiff  or  his  attorney  or  the  defendant  or  his  attorney  would 
want  to  proceed  to  trial  in  less  than  six  months  from  the  "at-issue" 
date,  for  reasons  elsewhere  stated  in  this  report.  In  most  jurisdic- 
tions, of  course,  court  cases  are  current  and  can  get  to  trial  usually 
in  one  to  two  months  at  the  outside. 

There  is  no  reason  to  assume  why  this  formula  would  not  work  in 
every  other  county  where  there  is  a  time  lapse  problem  similar  to  that 
presently  prevailing  in  San  Francisco  County. 

From  the  Calendar  Status  Study  it  would  appear  that  Los  Angeles 
County  had  an  average  time  lapse  of  15  months  from  "at-issue"  to 
"trial";  San  Francisco  County,  14  months;  Alameda  County,  11.5 
months ;  San  Diego  County,  17  months ;  Sacramento  County,  13  months. 
In  a  county  such  as  Alameda  where  the  time  lapse  was  only  11^  months, 
the  backlog  could  be  brought  doA\Ti  to  a  six  months  time  lapse  period 
in  less  than  three  years.  In  counties  like  Yuba  County  which  reported 
only  an  8-month  time  lapse  in  1959,  and  Contra  Costa  County  with  7 
months,  Kern  County  with  10  months,  the  backlog  or  time  lapse  could 
be  brought  down  to  an  acceptable  time  lapse  of  6  months  between  "at- 
issue"  and  "trial"  within  a  very  short  period  of  time. 

The  Judicial  Council  of  the  State  of  California  has  the  power  to 
assign  judges  from  one  county  to  another  when  they  are  not  engaged 
in  court  business  in  their  own  county.  This  flexibility  which  prevails  at 
least  in  California,  would  permit  additional  judges  to  be  assigned 
to  counties  such  as  San  Diego  which  had  a  time  lapse  of  17  months  after 
they  have  brought  the  calendar  status  of  these  other  counties  to  a  6- 
month  basis.  With  a  total  of  311  Superior  Court  Judges  now  serving 
on  the  Superior  bench  in  California,  an  increase  of  20  additional 
judges  would  only  amount  to  an  increase  of  less  than  6|%.  Considering 
the  vast  increase  in  population  aiul  number  of  registered  automobiles 
and  I  AC  referees,  a  request  for  only  6^%  additional  judicial  man- 
power, particularly  considering  the  fact  that  the  courts  have  only  had 
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the  benefit  of  a  79%  increase  in  judicial  manpower  in  19  years,  does 
not  seem  unreasonable.  Your  Committee  is  convinced  regardless  of 
whether  any  other  innovations  were  made  in  the  court  and  jury  system, 
that  with  a  very  modest  percentage  increase  in  judges  the  problem  of 
alleged  trial  delay  and  court  congestion  would  rapidly  vanish. 

This  Committee  can  see  no  sound  reason  for  refusing  to  increase 
judicial  manpower  to  keep  pace  with  the  growth  of  litigation  than  to 
refuse  to  build  new  and  bigger  hospitals  to  keep  pace  with  the  increase 
in  patient  load,  or  to  build  new  stadiums  to  accommodate  the  increase 
in  baseball,  football,  or  boxing  fans.  Certainly,  to  maintain  our  cher- 
ished court  and  jury  system  at  maximum  efficiency  so  that  it  may  give 
service  to  the  public  is  just  as  important  as  serving  the  needs  and 
desires  of  sports  fans.  Your  Committee  has  had  neither  the  time,  money 
or  manpower  to  extend  its  California  survey  to  other  parts  of  the 
country.  However,  there  is  no  reason  to  assume  that  the  inequitable 
allotment  of  judicial  manpower  is  not  a  potent  factor  in  court  backlog 
and  trial  delay  in  other  major  communities  throughout  the  country. 

However,  it  is  interesting  to  note  from  the  Calendar  Status  Study 
conducted  in  1958  by  the  Institute  of  Judicial  Administration  of  Per- 
sonal Injury  jury  cases  from  1953  to  1958,  that  the  courts  have  fought 
valiantly  with  this  problem  and  have  been  successful  in  bringing  the 
average  time  from  "at-issue"  to  "trial"  from  11.5  months  in  1953  to 
9.4  months  in  1958  as  is  illustrated  in  the  following  table: 

Average  Time  From  at  Issue  to  Trial  in  Jury  Cases 

Year                                               Month  Year                                              Month 

1953 11.5  1956 10.5 

1954 11.1  1957 10.7 

1955 11.4  1958 9.4 

Unfortunately,  as  the  Institute  of  Judicial  Administration  reports 
in  its  Calendar  Status  Study  conducted  in  1959,  the  average  time  lapse 
increased  to  10.1  in  1959. 

One  interesting  observation  the  committee  has  made  is  that  the 
average  time  lapse  in  counties  having  under  500,000  population  is 
within  the  six  month  period  generally  regarded  as  not  excessive;  in 
counties  having  populations  between  500,000  and  750,000  the  time  lapse 
is  about  double ;  and  in  counties  having  populations  in  excess  of  750,000 
the  time  lapse  is  over  three  times  greater.  This  is  geographically  re- 
vealed in  the  Calendar  Status  Study  conducted  by  the  Institute  in 
1958: 

Averages 

County  Number  of  Jurisdictions  Average  Time 

Population  Reporting  Months 

Over  750,000 19  18.8 

Between  500,000  and  750,000 16  11.4 

Under  500,000    60  5.6 

The  Calendar  Status  Study  conducted  by  the  Institute  in  1959  shows 
a  similar  picture : 

County  Number  of  Jurisdictions        Average  Time 

Population  Reporting  Months 

Over  750,000 20  20.4 

Between  500,000  and  750,000 16  12.2 

Under  500,000    59  6.0 
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It  is  charged  by  the  authors  of  the  Columbia  Report  aud  other  de- 
tractors of  the  court  aud  jury  system,  that  automobile  accideut  cases 
cousume  the  major  portion  of  the  trial  courts'  time.  The  survey  con- 
ducted by  the  Public  ^Management  Research  Institute  in  Northern  Cali- 
fornia shows  conclusively  that  this  is  not  so.  The  following  statistical 
figures  taken  from  this  report  reveal  that  the  average  for  the  four  coun- 
ties surveyed  shows  that  onl}-  approximately  15.73 Vo  of  all  cases  filed 
in  those  counties  consisted  of  automobile  personal  injury  cases. 

Ratio  of  Auto   Injury  Cases   Filed  to  All   Civil   Cases   Filed   in    1957 

San  San  Santa         Average  all 

County  Francisco       Alameda  Mateo  Clara  4  counties 

Total  Civil  Cases 100%  100%  100%  100% 

Part  of  Total 

which  are 

personal    injury 32.70%  30.2%  13.70%  25.25% 

Part  of  Total 

which    are   Auto 

Personal  Injury 17.91%  1S%  9.10%  17.91%  15.73% 

The  Columbia  Report  attempts  to  justify  its  case  by  the  following 
statement : 

"A  study  of  the  courts  of  common  pleas  of  Philadelphia  County 
indicates  that  50%  of  all  eases  tried  by  juries  in  these  courts  are 
motor  vehicle  accident  cases."  (20) 

Aside  from  the  fact  that  no  general  conclusion  as  to  the  picture 
nationall}^  or  in  any  one  state  as  to  trial  time  consumed  by  automobile 
accident  cases  can  be  drawn  from  the  experience  of  one  court  in  one 
county  in  one  state,  the  Committee  feels  that  the  statistical  experience 
of  the  statistics  in  Philadelphia  County  are  not  typical  of  the  condi- 
tions toda}'. 

During  the  first  six  months  of  1960,  the  Public  Management  Research 
Institute  with  headquarters  in  San  Francisco  has  conducted  a  care- 
fully documented  and  intensive  survey  of  the  amount  of  court  time 
actually  consumed  in  the  trial  of  automobile  accident  cases  in  four 
counties  in  the  San  Francisco,  California,  Bay  Area.  This  Institute 
is  a  non-profit  organization  which  has  been  in  business  for  many  years, 
and  a  completel}-  disinterested  organization  which  has  over  the  years 
serviced  a  large  number  of  City,  County  aud  Municipal  bodies  and 
national  organizations  in  the  field  of  research  and  conducting  surveys. 
Its  survey  shows  that  only  about  13.5%  of  the  time  of  the  Judges  of 
the  Superior  Courts  of  these  four  Bay  Area  counties  is  consumed  in 
the  trial  and  handling  of  automobile  accident  cases: 

Actual   Jury  and   Non-Jury  Trial  Time   Consumed   by  All   Auto   Injury   Cases 

Full  Time  X umber  of 
County  Trial  Days  Judges  in  One  Year 

San  Francisco 820  3.7 

Alameda   280  1.27 

San  Mateo 19G  .9 

Santa  Clara 284  1.30 
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Proportion   of  Total   Judges'  Time  Consumed   by  Auto   Injury  Cases 

Total  Judges  and 
Percentage  of  Time  of 
Judges  Consumed  in  Trial 
County  Trial  Judges  of  Auto  Injury  Cases 

San    Francisco 3.7  22 

Alameda 1.27  16 

San  Mateo .9  5 

Santa   Clara 1.30  10 

7.17  53  or  13.5% 

Statistical  surveys  made  by  a  number  of  major  insurance  companies 
indicate  that  only  about  20%  or  less  of  all  automobile  bodily  injury 
claims  are  filed  in  court/  the  other  80%  being-  settled  before  suit  is  filed. 

The  statistical  study  provided  by  the  Public  Management  Research 
Institute  indicates  that  in  the  following  four  counties  in  California 
where  the  survey  was  conducted,  an  average  of  10%  or  less  of  all 
suits  filed  arising  out  of  automobile  accidents  remained  undisposed 
of  one  year  after  the  complaint  was  filed: 

Percentage  of  Cases 
Undisposed  of  One  Year 
after  Date  of  Filing 
County  Complaint 

San  Francisco 8.2% 

Alameda 12.0% 

San  Mateo 9.0% 

Santa  Clara    6.6% 

In  San  Francisco  County  there  has  not  been  an  additional  judgeship 
office  created  in  over  10  years. 

In  New  York  today  there  is  a  ratio  of  250,000  population  per  judge. 
As  might  be  expected,  the  calendar  is  5  years  behind.  In  Miami,  Florida, 
for  a  50,000  population,  judge  ratio  is  steadily  maintained.  There  is  no 
court  congestion.  Throughout  the  United  States,  whenever  the  popula- 
tion-judge ratio  is  held  under  50,000,  there  is  usually  no  court  conges- 
tion,  unless   it  happens   to   be   a   county   where   an   unusually   large 
number  of  personal  injury   cases  are  filed.   When  this  ratio   is   ex- 
ceeded  court   congestion   occurs   and   grows   worse   as   the   ratio   goes 
higher.  In  connection  with  the  alleged  simplicity  of  the  workmen's 
compensation  system,  and  an  automobile  accident  compensation  plan 
patterned  after  the  workmen's  compensation  system,  the  Institute  of 
Judicial   Administration,    in    its   pamphlet    entitled    "Administrative 
Boards  for  Automobile  Tort  Cases — Workmen's  Compensation  Com- 
pared" and  dated  May  15,  1956,  has  the  following  to  say  at  page  16: 
"These  words  were  intended  to  produce  simple  slotmachine  jus- 
tice without  litigation,  without  laAvyers,  without  judges  and  with- 
out delays.  However,  complex  procedures  had  developed  and  over 
100,000  litigated  cases  arose  in  this  field  each  year.  In  1947,  Mr. 
Justice   Murphy   summed   up   this   development   by   saying   that 
Workmen's  Compensation  is  "deceptively  simple  and  litigously 
prolific. ' ' 

1  Delay  in  the  Court  by  Zeisel  et  al.,  pp.  105,  lOG  and  113.  Insurance  Company  A 
California  Statistics  (20.1%);  Insurance  Company  B  (California  and  Oregon) 
1958 — 19.6%  ;  1959 — 18.9%  ;  Insurance  Company  C  (Southern  California  Area)  — 
10.0%  ;  Northern  California  and  Adjoining — 13.0%. 
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The  need  for  additional  judicial  manpower  is  forcefully  expressed 
in  an  article  by  Lewis  C.  Ryan  and  Bruno  H.  Green  in  the  ABA  Jour- 
nal for  February,  1956,  at  page  17,  entitled  "The  Strange  Philosophy 
of  Pedestrianism."  On  page  186  the  authors  state: 

"In  spite  of  the  increase  in  population  and  in  the  number  of 
motor  vehicles,  the  number  of  judges  in  the  Supreme  Court  in  the 
Counties  of  New  York  and  the  Bronx  have  remained  substantially 
the  same  since  1936.  In  Brookljm,  there  has  been  no  increase  in  the 
number  of  judges  in  the  last  24  years,  and  a  similar  situation  exists 
in  Queens  and  in  some  of  the  metropolitan  centers  up  state." 

Some  of  the  absurd  and  inequitable  results  that  would  arise  if  such 
a  commission  plan  were  put  into  effect  would  be : 

(1)  A  plaintiff  who  has  a  cause  of  action  against  a  state  or  county 
for  negligence  in  creating  and  maintaining  a  dangerous  and  defective 
street  or  highway  would  be  required  to  sue  the  state,  county  or  mu- 
nicipal sub-division  in  a  common  law  court,  file  a  claim  for  compensa- 
tion benefits  before  a  separate  commission  against  the  operator  of  a 
private  automobile  or  common  carrier  operating  upon  such  dangerous 
and  defective  highway.  In  this  situation  there  would  be  a  duplication 
of  proof,  particularly  with  regard  to  the  injuries  sustained  with  no 
saving  in  the  time  required  to  try  the  issue  of  liability  in  the  state 
court. 

(2)  A  person  who  is  the  operator  of,  or  the  guest  in,  a  private  motor 
vehicle  which  is  struck  by  another  private  motor  vehicle  as  the  result 
of  two  types  of  negligence,  one  the  negligence  of  the  operator  of  the 
other  vehicle  and  two,  defective  brakes  or  other  equipment  installed 
and  supplied  by  the  manufacturer  of  the  other  motor  vehicle.  In  this 
situation,  the  injured  victim  must  proceed  against  the  owner  and  oper- 
ator of  the  motor  vehicle  before  a  commission  and  against  the  manu- 
facturer in  a  court  of  law. 

(3)  A  passenger  or  guest  in  a  private  motor  vehicle  injured  in  a 
collision  with  a  railroad  train  at  a  railroad  crossing  would  have  to  file 
a  claim  with  the  commission  against  the  owner  and  operator  of  the 
motor  vehicle  in  which  he  was  riding,  and  against  the  railroad  company 
in  a  court  of  law. 

If  the  compensation  plan  were  drafted  to  exclude  common  carriers, 
operating  buses,  and  trucks,  the  following  additional  complications  and 
duplications  would  result : 

(1)  A  passenger  in  a  common  carrier  by  bus  or  coach  which  collides 
with  an  automobile  must  sue  the  common  carrier  in  a  court  of  law  (if 
it  is  excluded  from  the  plan),  and  the  motorist  before  the  commission. 

(2)  A  person  who  is  operating  a  private  motor  vehicle  who  is  in- 
volved in  a  three-ear  collision  with  another  private  motor  vehicle  and 
a  common  carrier  bus  or  trucking  company,  must  sue  the  operator  of 
the  private  motor  vehicle  before  the  commission  and  the  common  car- 
rier in  the  courts  (if  it  is  excluded). 

(3)  A  plaintiff  who  is  a  passenger  or  guest  in  a  private  motor  vehicle 
which  collides  with  a  common  carrier  vehicle  (bus,  coach  or  truck) 
must  file  his  claim  against  the  owner  and  driver  of  the  motor  vehicle 
before  the  commission  and  a  suit  against  the  owner  and  operator  of 
the  common  carrier  vehicle  in  a  court  of  law  (if  excluded). 
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Many  other  combinations  or  circumstances  could  be  cited  to  show 
the  confusion  that  would  arise  and  the  duplication  of  court  and  com- 
mission time  required  to  adjudicate  these  cases. 

If  the  proponents  seek  to  exclude  from  the  operation  of  the  commis- 
sion plan  common  carriers,  buses  or  trucks,  and  include  only  private 
automobiles  and  trucks,  which  are  not  operated  for  hire  or  profit,  they 
are  including  in  the  commission  plan  the  very  group  where  there  is 
the  least,  and  excluding  the  group  where  there  is  the  greatest  social 
justification  for  imposing  liability  without  fault  to  both  guilty  and 
innocent  victim. 

If  the  proponents  of  automobile  accident  commission  intend  to  in- 
clude all  forms  of  motor  vehicle  transportation  under  the  new  system, 
it  should  necessarily  include  trucks,  buses,  stages,  etc.  It  certainly 
would  not  be  fair,  just  or  equitable  that  the  operators  of  such  com- 
mercial trucks,  buses  or  stages  operated  as  common  carriers  for  hire 
and  for  profit,  should,  through  the  expediency  of  an  accident  com- 
mission, absolve  themselves  from  their  duty  to  recompense  the  injured 
pedestrian,  motorist  or  passengers  for  the  full  amount  of  his  injuries 
where  liability  can  be  established.  Would  it  be  fair  to  the  highway 
trucking  companies  and  the  bus  and  stage  lines  to  be  required  to  pay 
compensation  to  all  victims  of  all  accidents  on  the  basis  of  liability 
without  fault,  so  that  both  innocent  victims  as  well  as  guilty  tort-feasors 
would  both  recover  from  the  operator,  while  forms  of  common  carriers, 
such  as  railroad  companies,  airlines,  steamship  companies  would  not 
be  subject  to  the  commission  form  of  adjudication?  Disputes  involving 
such  types  of  common  carriers  would  still  be  subject  to  a  suit  in  the 
common  law  courts. 

If  highway  trucking  companies,  buses  and  stage  lines  were  exempt 
from  the  proposed  automobile  accident  commission,  it  would  seem 
inequitable  that  private  operators  of  motor  vehicles  who  receive  no 
profit  from  the  operation  of  their  automobiles  on  the  highways  and 
who  cannot  deduct  the  cost  of  operation  or  the  cost  of  the  insurance 
premiums  from  their  income  tax,  must  pay  insurance  premiums  to 
protect  the  negligent  wrongdoer  to  the  same  extent  as  the  innocent 
victim;  whereas,  the  common  carrier  who  is  making  a  profit  on  the 
transportation  of  persons  or  property  and  who  may  deduct  the  cost 
of  operating  their  trucks  and  buses  and  the  cost  of  insurance  as  an 
operating  expense  would  not  be  required  to  protect  the  innocent  and 
guilty  victims  regardless  of  fault. 

Your  Committee  made  a  comparative  study  of  the  above  findings, 
with  the  records  of  the  California  Industrial  Accident  Commission. 
In  its  published  pamphlet  entitled  "Decisions  of  the  Industrial  Acci- 
dent Commission,  Statistical  Summary,  Fiscal  Year  ended  June  30, 
1958",  the  California  Commission  reports  on  page  17  that  the  median 
time  involved  from  filing  of  applications  to  decision  for  all  decisions 
was  only  3.6  months,  while  the  median  time  involved  for  decision  of 
all  cases  interrupted  by  orders  taking  off  calendar  (O.T.O.C.)  was 
10^  months;  the  comparable  median  time  for  cases  that  were  not 
delayed  by  O.T.O.C.  was  only  2.8  months. 
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Orders  taking  off  calendar  includes  such  cases  as  applications  which 
are  filed  originally  for  the  determination  of  and  nature  and  extent  of 
the  right  to  temporary  disability  benefits,  medical  and  hospital  benefits 
and  other  disputes.  Included  in  the  cases  entitled  "Orders  Taking  Off 
Calendar"  are  applicants  who  ultimately  develop  a  permanent  dis- 
ability which  must  eventually  be  given  a  permanent  rating  folloAved 
by  findings  and  award  based  on  such  rating.  In  the  vast  majority  of 
the.se  situations  the  applicant  files  the  application  for  adjustment  of 
disputes  for  temporary  disability  payments,  continuation  of  medical 
and  hospital  treatment,  etc.  or  merely  to  avoid  the  running  of  the 
statute  of  limitations.  These  cases  are  later  taken  off  calendar  to  be 
later  reset  on  the  calendar  when  the  applicant's  injuries  have  reached 
a  stationary  level  justifying  a  permanent  rating.  These  cases  would 
be  comparable  to  the  more  serious  automobile  personal  injury  cases 
resulting  in  some  form  of  permanent  disability. 

The  same  statistical  summary  of  the  Industrial  Accident  Commis- 
sion at  page  26  shows  that  of  all  findings  and  awards  that  are  not 
interrupted  by  an  order  taking  off  Calendar,  11%  of  these  cases 
took  9  months  or  longer  to  decide.  Industrial  Accident  Commission 
claim  that  thej^  do  not  have  records  showing  the  percentage  of  cases 
which  were  interrupted  by  orders  taking  off  calendar  that  took  longer 
than  9  months,  one  year,  two  years  or  throe  years,  etc.  Such  a  statis- 
tical survey  would  be  quite  interesting  and  revealing.  It  is  obvious 
that  while  the  median  time  involved  from  the  filing  to  decisions  in 
cases  that  were  not  interrupted  by  O.T.O.C.  was  only  2.8  months,  that 
cases  which  were  interrupted  by  O.T.O.C.  took  10|  months,  or  7.7 
months  longer  to  decide.  This  represents  3|  times  the  number  of 
months  it  took  to  decide  cases  not  taken  off  calendar.  The  Industrial 
Accident  Commission  in  its  computations  showing  the  percentage  of 
cases  that  took  9  months  or  longer  to  decide  has  taken  onl}-  the  type 
of  cases  which  would  show  the  most  favorable  result,  i.e.,  cases  that 
were  not  interrupted  by  O.T.O.C. 

If  similar  computations  were  made  separately  of  all  cases  that  were 
interrupted  (or  delayed)  by  orders  taking  off  calendar,  it  is  evident 
that  the  percentage  of  such  cases  that  took  9  months  or  longer  to 
decide  would  be  a  great  deal  higher. 

Chapter  V 

THE    INADEQUACY   OF   THE    COMMISSION    SYSTEM   TO    HANDLE 
AUTOMOBILE   ACCIDENT   LITIGATION 

The  1958  annual  report  of  the  Office  of  Administrative  Procedure, 
wliich  is  a  part  of  the  Department  of  Justice,  shows  that  administrative 
agencies  of  goverinnent  have  a  tendency  to  be  congested  and  to  develop 
time  lags  more  serious  than  the  courts. 

On  page  29  of  the  report  the  following  summary  of  the  overall  time 
taken  from  the  commencement  of  the  proceedings  to  final  agency  di.s- 
position  for  varying  time  periods  is  quite  revealing : 
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TABLE  4— Overall  Time  from  Commencement  of  Proceeding  to  Final  Agency 
Disposition— Proceedings  Closed  During  the  Fiscal  Year  by  Agency- 
Final  Decision  on  the  Merits  After  an  Examiner's  Decision 


NUMBER  OF  PROCEEDINGS 

TYPES  OF  PROCEEDINGS 
REPORTED  BY  THE  AGENCIES 

Total 

closed 

by  final 

decision 

Closed 

in  6 
months 
or  less 

Over  6 

months 
but  not 
over  12 

Over  1 

year 

but  not 

over  2 

Over  2 

years 
but  not 
over  3 

Over  3 

years 

Securities  &  Exchange  Commission 

Stop  orders  (SA),  15  USC  Sec.  77h(d) 

Rev.  or  susp.  of  broker-dearler,  NASD  mem- 
ber (SEA),  15  USC  Sees.  780(b),  780-3 

Suspension    or    withdrawal    of    registration 
(SEA),  15  USC  Sees.  78s(a),  78x(b)- 

Approval  of  sales,  acquisitions,  exemptions, 
or  reorganization  plans  (PUHCA),  15  USC 
Sees.  79e,  f,  g,  i,  j,  k,  r-   -   -       

5 
17 

1 

-- 

6 
11 

5 

1 

- 

Exemption  or  other  relief  (ICA),   15  USC 
Sees.  80a-3,  6,  7,  8,  17,  39,  40,  41 . 

lAA  registration,  15  USC  Sees.  80b-3 

Disbarment  (SA,  SEA),  15'USC  Sees.  77s, 
77sss,  78w(a),  79t,  80a-37,  80-b-ll 

1 

Totals 

23 
12 

76 

24 

1 
21 

16 
50 

5 

n 

19 
3 

1 

2 

1 

Subversive  Activities  Control  Board 
Communist  action,  front,  infiltrated  organiza- 
tions, 50  USC  Sees.  792,  792a.-    . 

n 

Treasury  Department,  Coast  Guard 
Suspension  or  revocation  of  marine  licenses, 
46  USC  Sees.  239,  239b 

Director  of  Practice 

Disbarment  or  suspension,  5  USC  Sec.  261  __ 

IRS  Alcohol  and  Tobacco  Tax  Division 
Permit  proceedings,  26  USC  Sees.  5304,  5712, 
5713,  27  USC  Sec.  204 

4 

GRAND  TOTALS— 21  AGENCIES 

32,514 

226 

1,063 

981 

146 

98 

9% 

42% 

39% 

6% 

4% 

1  One  SXCB  case  was  disposed  of  by  final  decision  In  July  1957,  reopened  shortly  thereafter,  and  again  dis- 
posed of  by  final  decision  in  December,  1957.  In  computing  over-all  time  involved  for  purposes  of  tliis 
table,  this  case  is  reported  only  once,  by  the  time  from  commencment  to  the  first  final  decision. 

=  Tliese  cases  were  suspended  for  the  last  8  months  of  calendar  year  1956,  during  required  reconsideration 
of  the  Communist  Party  case  under  court  remand. 

'The  fifth  column  of  Table  3  reports  a  grand  total  of  2,843  proceedings  disposed  of  during  the  year  by 
agency  final  decision  after  an  e.xaminer's  decision.  This  table  presents  data  on  only  2,514  of  these  pro- 
ceedings because  such  data  are  not  available  for  the  328  Social  Security  appeals,  and  because  the 
one  SACB  matter  referred  to  in  Footnote  1  above  is  counted  as  one  proceeding  in  this  table  whereas  it 
was  counted  as  two  proceedings  for  the  purposes  of  Table  3. 


An  explanation  of  Table  4  appears  on  pages  9  and  10  and  reads  as 
follows : 

"Table  4  illustrates  the  over-all  time  that  such  matters  were 
pending,  from  commencement  to  final  closing.  These  data  are  not 
available  for  the  328  Social  Security  eases  which  were  taken  up 
from  the  examiners  to  the  Appeals  Council.  Of  all  of  the  other 
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types  of  proceedings,  9%  were  disposed  of  within  6  months  after 
their  commencement,  42%  required  from  6  months  to  a  year,  39% 
were  disposed  of  in  periods  of  from  1  to  2  years,  6%  took  from 
2  to  3  years,  and  4%  required  more  than  3  years. 

Table  1  on  page  17  of  the  same  report  shows  a  backlog  of  pending 
cases  of  23,541  proceedings,  an  increase  of  6,959  cases  for  21  reporting 
agencies  as  of  June  30,  1958. 

Table  2  on  page  21  of  the  same  report  shows  the  age  of  proceedings 
pending  at  the  end  of  the  fiscal  year:- 


TABLE  2— Age  of  Proceedings  Pending  at  the  End  of  the  Fiscal  Year 


NUMBER  OF  PROCEEDINGS 

TYPES  OF  PROCEEDINGS 
REPORTED  BY  THE  AGENCIES 

Total 
pending 
June  30, 

1958 

Number 
pending 

6 
months 
or  less 

Over  6 
montljs 
but  not 
over  12 

Over  1 

year 

but  not 

over  2 

Over  2 

years 

but  not 

over  3 

Pending 
over 

3 
years 

Securities  &  Exchange  Commission 

Stop  orders  (SA).  15  USC  Sec.  77h(d) 

Rev.  or  ausp.  of  broker-dealer  NASD  member 
(SEA)  15  USC  Sees.  78o(b),  78o-3 

Suspension    or    withdrawal    of    registration 
(SEA),  15  USC  Sees.  78s(a),  78x(b) 

Approval  of  sales,  acquisitions,  exemptions, 
or  reorganization  plans  (PUHC.\),  15  USC 

23 

44 
6 

S 

4 
3 

2 

3 

19 

'" 

6 

2 
3 

1 

11 

10 

2 

2 

6 
15 
4 

2 
1 

- 

-- 

Exemption  or  other  relief   (ICA),   15  USC 
Sees.  80a-3,  6,  7,  8,  17,  39,  40,  41 

I.AA.  registration.  15  USC  Sec.  80b-3. 

Disbarment  (SA,  SEA),  15  USC  Sees.  77s, 
77sss  78w(a)  79t  80a-37,  80b-ll   -- 

-- 

90 
8 

191 

12 

34 

93 
8 

28 

43 

1 

28 

50 
1 

42 

5 
1 

Subversive  Activities  Control  Board 
Communist  action,  front,  infiltrated  organi- 
zations 50  USC  Sees.  792,  792a   

3 

Treasury  Department,  Coast  Guard 
Suspension  or  revocation  of  marine  licenses, 
46  USC  Sees.  239,  239b --- 

Director  of  Practice 

Disbarment  or  suspension,  5  USC  Sec.  261  .. 

IRS  Alcohol  and  Tobacco  Tax  Division 
Permit  proceedings,  26  USC  Sees.  5304,  5712, 
5713,  27  USC  Sec.  204 --- 

1 

GRAND  TOTALS— 21  AGENCIES 

»7,505 

3,990 

1,831 

989 

352 

343 

53% 

24% 

13% 

5% 

6% 

'All  of  these  cn.<!es  were  suspendprt  for  the  last  eight  months  of  calendar  year  1956  and  the  entire  calndar 
year  litS.S.  during  reciulrcd  reconsiderations  of  tlic  Comniunist  Party  case  under  successive  remands  from 
the  Tourts. 

■*  Tlic  last  column  of  Table  1  reports  23.541  proccPdliiRS  of  all  types  pending  on  June  30,  195S.  However, 
this  table  liicliides  age  data  on  only  7,.'')05  of  these  proccedlnKS  since  such  d.'ita  arc  not  available  for 
the  14,355  Social  Security  cases  or  the  1,681  Indian  probate  cases  pending  at  tlie  end  of  the  year. 
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The  following  explanation  of  Table  2  is  contained  on  page  9  of  the 
Report  as  follows: 

"Table  2  demonstrates  the  age  of  proceedings  pending  at  the 
end  of  the  fiscal  year.  The  age  of  each  case  was  measured  from 
its  commencement,  as  that  term  is  described  above.  The  demonstra- 
tion is  by  age  grouping,  since  it  is  felt  that  this  technique  is  per- 
haps more  indicative  than  average  or  median  figures.  Data  as  to 
age  of  proceedings  are  not  available  for  Social  Security  cases  or 
for  Indian  probate  matters  before  Examiners  of  Inheritance  in  the 
Interior  Department.  Of  the  7,505  cases  pending  on  June  30,  1958, 
for  which  age  data  are  available,  more  than  one-half  (53%)  were 
less  than  6  months  old,  slightly  less  than  one-quarter  (24%)  were 
more  than  6  months  old,  but  not  more  than  one  year  old,  13%  were 
over  1  year  old  but  not  over  two  years  old,  and  the  remaining 
10%  were  almost  evenly  divided  between  the  2  to  3  years  old  and 
over  3  years  old  columns." 

Concerning  delay  in  disposing  of  workmen's  compensation  cases,  see 
discussion  on  pages  37  to  39  of  the  report. 

Chapter  VI 

ECONOMIC   HARDSHIP   IN   AUTOMOBILE   ACCIDENT   CASES  - 
AN   OUTMODED   CONCEPT 

The  Columbia  Committee  states : 

' '  In  these  cases  the  family,  if  pressed,  will  delay  payment  of  the 
medical  bills,  and  also  the  current  living  bills.  Borrowing  from 
relatives  or  friends  may  be  resorted  to.  In  the  long  run,  the  doctor, 
the  hospital,  the  tradesmen  and  the  lenders  may  bear  most  of  the 
burden  of  the  immediate  out-of-pocket  cost.  Available  evidence 
indicates  that  hospitals  especially  bear  a  heavy  burden  of  unpaid 
bills."  (59) 

Your  Committee  undertook  an  intensive  and  exhaustive  survey  to 
determine  whether  there  was  any  support  for  the  above  assertion  that 
other  innocent  persons  would  individually  suffer  financially  from  the 
economic  situation  of  an  injured  automobile  accident  victim,  and  to 
what  extent  the  victim  himself  and  his  family  are  protected  today. 

The  term  "Health  Insurance  Coverage"  is  used  to  define  any  and 
all  types  of  health  and  accident,  hospital  and  medical,  automobile, 
medical  pay  and  disability  insurance,  excluding  workmen's  compen- 
sation. 

A  survey  of  all  health  insurance  coverages  in  California  from  the 
latest  records  available  showed  an  annual  total  loss  paid  to  policyholders 
of  $494,109,710.  This  includes  hospital  and  medical  plans,  such  as  the 
Permanente  Medical  Group  (Kaiser),  CPS  (Blue  Shield),  and  many 
other  pre-paid  medical  group  plans  which  were  not  even  in  existence 
in  1932.  In  recent  years  these  plans  have  annually  paid  out  millions 
of  dollars  in  medical  and  hospital  benefits,  in  addition  to  the  insurance 
plans. 
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There  were  an  estimated  10,512,000  policies  or  memberships  of  these 
types  in  effect  as  of  December  31,  1959.  The  California  Governor's 
Committee  for  the  Study  of  Medical  Aid  and  Health  estimates  that 
approximately  7%  of  the  policy  holders  had  an  average  of  two  policies 
•with  different  companies,  making  an  adjustment  for  this  7%  dupli- 
cation factor  results  in  a  total  of  9,776,160  individuals  in  California 
holding  some  form  of  disability  policy.  (See  Appendix  B.) 

It  is  interesting  to  compare  this  tremendous  growth  in  this  type  of 
coverage  with  the  conditions  that  existed  in  1932  when  the  Columbia 
Report  was  prepared. 

According  to  the  California  Insurance  Commissioner's  Report  for 
1932,  only  $6,430,979  was  paid  in  benefits  under  that  type  of  policy. 
It  must  also  be  remembered  that  group  policies  had  not  yet  come  into 
vogue.  At  that  time  there  was  likewise  no  such  thing  as  Blue  Cross, 
CPS  or  the  Kaiser  Foundation  Health  Plan  extending  hospital  and 
medical  benefits. 

In  studying  the  national  picture  the  committee  used  source  material 
from  the  1959  edition  of  the  Health  Insurance  Institute  publication 
entitled  "Source  Book  of  Health  Insurance  Data,"  which  discloses  that 
the  total  health  policy  coverage  for  the  entire  United  States  in  1959, 
included  123,000,000  people  or  72%  of  all  persons. 

The  latest  figures  from  California  show  that  the  number  of  persons 
covered  with  some  type  of  disability  or  health  insurance  was  9,776,160 
persons,  amounting  to  65%  of  the  total  population  of  California  during 
this  period. 

It  must  be  remembered  that  these  figures  include  disability  resulting 
from  illness  as  well  as  accidents.  No  breakdown  is  available  as  to  the 
amounts  paid  for  disabilit}^  due  to  illness  and  disability  due  to  accidents. 

The  phenomenal  development  in  the  field  of  public  aid  to  workers 
disabled  as  a  result  of  non-industrial  accidents  or  illness,  is  not  gen- 
erally realized.  However  in  1959  in  California  alone,  $382,992,402.00 
Avas  paid  out  for  various  types  of  unemplo^Tnent  compensation,  unem- 
ployment disability  and  medical  benefits  (See  Appendix  C.) 

The  Health  Insurance  Council  with  headquarters  in  New  York 
reports  that  in  1959  the  total  number  of  persons  in  the  United  States 
with  some  form  of  voluntary  health  insurance  reached  a  record  of 
nearh^  128  million.  They  also  report  that  the  benefits  paid  to  insured 
persons  toward  the  cost  of  hospital  and  medical  expenses  and  to  replace 
income  loss  through  illness  or  injury  also  climbed  to  a  new  peak  of  five 
billion  200  million  in  the  same  year;  some  91%  of  the  persons  with 
liospital  expense  protection  were  also  protected  against  surgical  expense 
to  a  total  of  116,944,000  persons;  and  nearly  65%  of  those  with  hospital 
expense  protection  also  had  regular  medical  expense  protection  to  the 
tune  of  82,615,000  persons.  The  distribution  of  hospital,  surgical  and 
regular  medical  expense  coverages  by  type  of  insuring  organization  in- 
suring the  number  of  persons  protected  is  shown  on  the  following  chart : 
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Distribution  of  Hospital,  Surgical,  and   Regular  Medical   Expense  Coverage 
by  Type  of  Insuring  Organization,  December  31,   1959 

Number  of  People  Protected 

Regular 

Hospital  Surgical  Medical 

Type  of  Insuring  Organization                                        Expense  Expense  Expense 

Insurance  Companies  :  (000  omitted) 

Group  Insurance 51,255  51,756  32,469 

Individual-Policy  Insurance 31,718  27,456  8,582 


Unadjusted  Total 82,973  79,212  41,051 

Deduction  for  Duplication  in  Persons 
with  Insurance-Company  Protection 7,516  6,949  2,824 


Net  Total  for  Insurance  Companies 75,457 

Blue  Cross,  Blue  Shield  and  Medical  Society  Plans  56,825 
Independent  Plans : 

Industrial  Plans 3,072 

Community  Plans 493 

Consumer-Sponsored  Plans 165 

Private  Group  Clinics 731 

College  Health  Plans 400 


72,263 

38,227 

48,843 

42,999 

3,080 

3,024 

1,311 

1,294 

239 

196 

883 

933 

300 

900 

Total  for  Independent  Plans 4,861  5,813  6,347 

Deduction  for  Duplication  : 

Persons  Protected  by  More  Than  One  Type 

of  Insuring  Organization 9,247  9,975  4,958 


Net  Total,  Persons  Protected 127,896  116,944  82,615 

It  will  be  noted  from  the  foregoing  that  approximately  9,247,000 
persons  so  protected  held  more  than  one  policy. 

The  distribution  of  the  benefit  payments  made  under  this  type  of 
insurance  is  listed  below: 

Voluntary  Health  insurance  Benefits  Paid,  1959 

Type  of  Insuring  Organization 


Blue  Cross- 
Blue  Shield 
Insurance         and  Medical 
Type  of  Benefit  Companies       Society  Plans       Independent  Total 

(millions  of  dollars  ) 

Hospital  Expense  * $1,319  $1,458  $127  $2,904 

Surgical  and  Medical  Expense  *        683  604  146  1,433 

Loss  of  Income 838  -  -  838 


Total    $2,840  $2,062  $273  $5,175 

*  Including  Major  Medical  Expense. 

Although  major  medical  expense  policies  are  a  rather  recent  innova- 
tion, the  amount  of  this  type  policies  written  had  risen  to  the  point 
where  by  the  end  of  1959  there  were  21,850,000  persons  covered  by 
this  type  of  protection  and  the  benefit  paj^ments  to  insured  persons 
under  such  policies  in  1959  were  $335,636,000.00. 

According  to  one  of  the  largest  writers  of  automobile  insurance, 
86%  of  the  policies  issued  today  carry  medical  pay  benefits  with  mini- 
mum limits  of  $500  and  often  up  to  $5,000.  This  statistic  will  probably 
hold  true  with  minor  variations  throughout  the  insurance  industry. 

6— L-3023-C 
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In  this  connection  your  Committee  is  informed  that  many  carriers 
have  broadened  the  medical  pay  coverage  to  include  the  insured  and 
his  family  for  automobile-pedestrian  accidents,  as  well  as  in  those 
situations  where  the  insured  holding  medical  pay  coverage  is  riding 
as  a  guest  or  passenger  in  any  vehicle,  as  well  as  the  insured's  own 
car.  One  of  the  largest  writers  of  insurance  in  the  United  States  now 
offers  medical  pay  benefits  for  anyone  involved  in  an  accident  with 
an  insured  vehicle  in  or  out  of  a  car,  so  that  if  the  insured's  car 
strikes  a  pedestrian  that  person  is  entitled  to  medical  pay  benefits 
regardless  of  fault. 

The  National  Bureau  of  Casualty  Underwriters  reports  that  for 
all  National  Bureau  members  and  subscriber  companies  for  the  acci- 
dent year  1958,  present  passenger  data  indicated  that  78%  of  the 
private  passenger  automobiles  also  took  medical  payment  insurance. 
The  Bureau  feels  that  it  is  reasonable  to  assume  that  on  an  industry 
wide  basis  this  percentage  figure  is  appropriate.  (See  letter  from 
National  Bureau  of  Casualty  tjnderwriters,  S.F.,  3/31/60.) 

Very  substantial  benefits  are  paid  to  mothers,  needy  children,  widows 
and  disabled  workers  in  California.  The  figures  for  1959  show  a  total 
of  $194,802,480  in  benefits  were  paid  in  California.  No  breakdown  is 
available  as  to  what  proportion  was  paid  because  of  disability  of  the 
workers  due  to  accidents  as  distinguished  from  illness.  These  figures 
include  payments  made  to  children  of  deceased  or  disabled  workers, 
the  mothers  of  children  of  disabled  workers  and  the  widows  or  widowers 
of  deceased  workers  and  totally  disabled  workers  between  the  ages 
of  50  and  65  whose  disability  extends  beyond  six  months.  (See  Ap- 
pendix D.) 

This  sum  is  in  addition  to  benefits  that  are  paid  under  State  Old 
Age  Pension  Act,  Aid  to  the  Blind,  free  county  and  municipal  hospital 
medical  services,  U.S.  Public  Health  Hospitals,  Veterans'  hospitals, 
Army  and  Navy  hospitals,  free  clinic  services  provided  by  private 
hospitals,  free  hospital  and  medical  services  provided  to  crippled  chil- 
dren through  such  agencies  as  Shriners  Hospital  for  Crippled  Chil- 
dren, etc. 

No  accurate  figures  are  available  as  to  the  value  in  dollars  and 
cents  of  such  additional  disability  and  medical  and  hospital  benefits 
provided  each  year. 

In  addition  to  all  these  benefits  for  losses  paid  to  disabled  persons 
on  pages  247  and  262  of  the  Report  of  the  California  Insurance  Com- 
missioner for  the  year  1958,  it  is  disclosed  that  $300,133,394  was 
paid  out  in  the  form  of  life  insurance  benefits  to  the  beneficiaries 
of  life  in.surance  policies,  as  compared  to  only  $58,991,722  paid  out 
in  net  losses  in  1932.  (See  Annual  Reports  of  Insurance  Commissioner 
of  California  for  years  ended  12/31/32  and  12/31/58.) 

The  total  number  of  policies  that  were  in  force  as  of  December  31, 
1958,  were  10,977,792  or  over  73%  of  the  population  had  some  type 
of  life  insurance  coverage.  What  percentage  of  the  total  was  paid 
out  for  death  resulting  from  accidents  as  distinguished  from  illness  is 
not  reported. 

"We  summarize  below  all  of  those  benefits  paid  out  annually  to  resi- 
dents of  California  who  have  sustained  non-industrial  disabilities  re- 
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suiting  from  accident  or  illness,  and  to  the  dependents  of  persons  who 
died  as  the  result  of  accident  or  illness. 

Health  Insurance  Benefits  Paid 

(Disability,  hospital  and  medical,  health  and  accident) $393,336,710 

Non-Insurance   Health   Benefits   Paid 

(Disability,  hospital  and  medical,  health  and  accident)—        100,773,000 
Public  Aid  Paid  to  Disabled  Workers 

(Non-Industrial)    382,992,402 

Social  Security  Benefits  Paid 

(To    needy    children,    mothers    of    needy    children,    and 
widows  of  disabled  workers  and  disabled  workers.) 194,802,480 

Total $1,071,904,592 

Life  Insurance  Benefits  Paid 

(To  beneficiaries  and  dependents) 300,133,394 

Grand  Total   $1,372,037,986 

In  addition  to  the  manifold  economic  benefits  to  which  an  injured 
person  is  now  entitled,  if  he  is  injured  or  becomes  ill,  there  are  still 
others.  It  is  the  almost  universal  practice  in  business  and  industry 
and  in  federal,  state  and  municipal  employment  to  give  free  vacation 
time  to  all  workers.  After  a  few  years  of  service,  most  plans  call  for  a 
minimum  of  two  weeks  and  as  high  as  four  weeks  of  free  vacation 
time.  Even  among  the  per  diem  workers  their  labor  unions  have,  by 
negotiation,  secured  vacation  time  as  a  fringe  benefit  in  their  collective 
bargaining  agreement.  In  addition  to  the  free  vacation  time,  a  vast 
majority  of  employees  are  entitled  to  sick  leave  benefits,  particularly 
those  employed  by  large  corporations,  public  utilities  and  in  govern- 
ment service.  In  addition  to  this,  many  employers  will  give  their 
salaried  employees  a  continuation  of  their  wages  for  a  reasonable 
period  while  they  are  incapacitated  from  work.  These  are  all  benefits 
to  which  workers  who  have  been  disabled  as  a  result  of  iUness  or 
accident  outside  the  scope  of  their  employment,  would  be  entitled  to. 
It  is  common  practice  for  a  person  who  is  injured  in  an  accident  to 
use  up  all  or  part  of  his  sick  leave  benefits  or  free  vacation  time  with- 
out any  cutting  off  of  his  wages  during  his  period  of  illness. 

As  an  answer  to  the  objection  leveled  against  the  Compensation 
Commission  plan  that  it  would  provide  grossly  inadequate  benefits  to 
the  victim  of  an  automobile  accident,  the  authors  of  the  Columbia  Plan 
advanced  the  unique  suggestion  that  those  who  desire  to  be  compensated 
for  greater  amounts  can  adequately  cover  themselves  by  taking  out 
private  voluntary  insurance  at  their  own  expense.  This  strikes  your 
Committee  as  being  a  sound  argument  against  the  Commission  and  in 
favor  of  retaining  the  present  court  and  jury  system.  Considering  the 
small  percentage  of  motorists  who  are  either  uninsured  or  financially 
irresponsible,  i.e.,  five  to  six  per  cent  in  California,  and  the  even  smaller 
percentage  of  injured  victims  who  do  not  recover  anything  from  insur- 
ance company  claims,  i.e.,  1%,  it  seems  logical  to  urge  those  persons 
who  desire  absolute  recovery  in  the  event  of  injury  that  they  take  out 
voluntary  disability  insurance,  including  health  and  accident  and  medi- 
cal and  hospital  or  automobile  medical  pay  coverage.  They  would,  at 
the  same  time,  retain  their  common  law  right  to  sue  to  recover  damages 
from  the  guilty  party  responsible  for  their  injuries. 
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The  history  of  California  shows  that  this  is  exactly  what  the  people 
have  done  on  their  own,  voluntarily,  through  private  and  group  poli- 
cies, and  what  the  Government  has  done  to  provide  a  form  of  govern- 
ment aid  or  Social  Security  for  those  who  are  injured  and  cannot  collect 
or  whose  recovery  of  damages  is  dela3^ed. 

The  report  of  the  Columbia  Committee  indicates  that  the  major 
factor  which  impelled  them  to  recommend  a  motor  vehicle  accident 
compensation  commission  was  the  economic  loss  to  the  person  injured 
and  to  the  dependents  of  one  who  was.  killed : 

''Statement  of  Compensation  Problem:  Injury  or  death  in  a 
motor  vehicle  accident  means  economic  loss  to  the  person  injured 
and  to  the  dependents  of  one  who  is  killed.  The  incidence  of  this 
loss  presents  the  problem  of  motor  vehicle  accident  compensation. 
If  the  persons  injured  or  the  families  of  those  who  are  killed  re- 
ceive no  compensation  for  their  economic  loss,  or  if  they  receive 
compensation  which  does  not  cover  their  loss,  or  if  the  compensa- 
tion is  too  long  delayed,  all  or  part  of  the  burden  is  borne  by  them, 
and  in  many  cases  by  their  doctors,  hospitals,  landlords  and  trades- 
men. If  adequate  and  prompt  compensation  is  received,  the  full 
burden  is  borne  by  the  motorist  or  by  his  insurer.  The  Committee 
has  endeavored  to  find  out  who  carries  this  burden  in  the  large 
number  of  cases  studied."  (199-200) 

If  the  compelling  reason  in  support  of  the  Columbia  Plan  in  1932 
was  economic  loss,  and  if  that  social  problem  has  been  substantially 
alleviated,  the  motivation  behind  the  compensation  plan  is  no  longer 
present. 

On  the  hardship  issue  it  is  difficult  to  reconcile  the  findings  of  the 
Columbia  Committee  that  great  economic  hardship  exists,  with  the  find- 
ings of  their  own  investigators.  The  Committee's  conclusions  are  set 
forth  on  page  65  of  their  report  as  follows : 

"5.  Hardship:  To  what  extent  do  motor  vehicle  injuries  cause 
real  hardship  or  distress?  Although  no  exact  criteria  of  hardship 
can  be  stated,  the  Committee  has  asked  each  investigator  to  note 
the  cases  in  which  he  or  she  feels  that  the  injured  person  and  his 
family  have  suffered  not  simply  inconvenience,  but  real  hardship. 
As  one  would  expect,  hardship  occurs  most  frequently  in  fatal 
cases  and  in  permanent  disability  cases  where  long  continued  strain 
is  involved.  The  investigators  have  noted  about  two-fifths  of  all  the 
cases  of  permanent  disability  studied  as  cases  involving  hardship. 
In  fatal  cases  the  i)roportion  is  somewhat  less,  because  the  death 
of  a  non-earner  will  not  commonly  cause  hardship.  When  the  fam- 
ily breadwinner  is  killed,  hardship  very  often  results.  It  must  be 
remembered  that  33,000  persons  were  killed  in  the  United  States 
in  motor  vehicle  accideiits  in  1930  alone  and  that  the  annual  num- 
ber of  permanent  disability  cases  is  verj'-  much  greater,  undoubt- 
edly exceeding  100,000."  (65) 

In  the  reports  of  investigators  on  i)age  68  of  the  Columbia  Report 
the  following  appears : 

"Hardship  is  due  mainly,  I  lliiiik,  to  failure  to  get  any  compen- 
sation rather  than  to  delay  in  receiving  it  or  inadequacy  of  the 
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amount  received.  Where  there  is  a  hope  of  getting  something  the 
injured,  although  he  may  not  have  ready  money,  has  good  credit. 
The  doctor  will  continue  his  visits  in  the  expectation  of  eventually 
getting  paid,  the  grocer  will  continue  to  give  credit  actuated  by 
the  same  hope.  The  family  in  this  case  runs  deeply  into  debt,  but 
in  the  event  of  a  settlement  they  are  able  to  pay  expenses  and  start 
over  again.  But  if  this  compensation  is  not  forthcoming  the  family 
may  be  reduced  to  applying  for  charity  or  to  depending  on  friends 
and  relatives  almost  as  poor.  A  private  doctor  is  out  of  the  question 
and  even  the  small  fee  asked  by  the  hospital  is  sometimes  a  burden. 
.  .  .  The  inadequacy  of  compensation  is  a  factor  that  touches  only 
the  cases  that  have  a  long  period  of  disability.  The  majority  of 
temporary  cases,  if  they  receive  anything  at  all,  receive  enough  to 
compensate  them  for  their  expenses.  In  the  cases  however  that  have 
a  long  period  of  disability,  especially  in  the  fatal  and  permanent 
disability  cases,  the  inadequacy  of  compensation  contributes  a 
great  deal  to  the  economic  hardship.  The  small  amount  that  they 
usually  get  is  soon  exhausted  with  nothing  to  fall  back  on  through 
the  long  period  of  adjustment  or  unemployment."  (68) 

This  investigator  makes  it  clear  that  in  the  eases  he  studied  there 
was  no  hardship  except  where  the  victim  gets  nothing  and  even  in 
temporary  disability  cases  where  the  patient  gets  nothing  there  is 
very  little  hardship.  According  to  the  National  Safety  Council  Accident 
Facts — 1960  Edition,  page  13,  the  statistics  for  1959  show  temporary 
total  disabilities  comprised  97%  of  the  total  ^lon-fatal  injuries  in  the 
United  States,  or  8,850,000  against  9,200,000. 

Permanent  impairment  comprised  only  3%  of  the  total,  or  350,000. 
In  motor  vehicle  accidents  the  percentage  of  permanent  impairment 
is  a  little  greater;  namely  120,000  out  of  a  total  of  1,400,000  amounting 
to  8.5%.  The  total  number  of  temporary  total  disabilities  were  1,280,000 
or  91.5%  of  the  total,  according  to  National  Safety  Council  compila- 
tions. The  total  number  of  permanent  total  disability  victims  is  infini- 
tesimal compared  to  the  total  number  of  people  injured  in  the  United 
States,  or  only  4,000  out  of  a  total  of  9,200,000.  According  to  the 
National  Safety  Council  figures  referred  to  elsewhere  herein,  the  total 
number  of  motor  vehicle  accidents  in  the  United  States  is  only  about 
14%  of  the  total  number  of  non-fatal  injuries  from  all  sources.  If  we 
take  14%  of  the  4,000  people  who  are  permanently  and  totally  disabled 
in  the  United  States  in  1959  to  represent  the  number  of  persons  totally 
and  permanently  injured  in  automobile  accidents,  this  means  that  only 
about  560  people  sustained  permanent  total  disability  resulting  from 
automobile  accidents.  This  is  such  a  small  percentage  of  the  total 
number  of  people  killed  or  injured  in  automobile  accidents  and  such 
an  infinitesimal  percentage  of  the  total  number  of  people  killed  or 
injured  in  the  United  States  annually,  that  it  would  be  an  indefensible 
position  to  urge  that  this  constitutes  a  great  social  and  economic  prob- 
lem warranting  the  replacement  of  the  court  and  jury  system  by  a 
compensation  commission.  The  other  two  criticisms  advanced  by  the 
Columbia  investigators,  i.e.,  (1)  that  there  is  hardship  where  the 
victim  gets  nothing,  and  (2)  that  the  inadequacy  of  compensation 
touches  those  who  have  a  long  period  of  disability,  are  answered  by 
the  fact  that  91.5%  to  97%  of  the  people  injured  in  the  United  States 
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suffer  only  temporarj^  total  disabilities  and  that  those  with  permanent 
impairment  form  a  relatively  small  percentage  of  the  total.  The  total 
number  of  permanent  impairments  caused  bj'  motor  vehicle  accidents, 
including  both  those  permanently  and  totallj^  disabled  and  those  per- 
manently partially  disabled,  is  only  120,000  or  8.5%  of  the  total  number 
of  people  injured  in  automobile  accidents  and  only  1.3%  of  the  total 
number  of  non-fatal  injuries  from  all  causes  in  the  United  States 
in  1959. 

The  other  criticism  of  the  present  system,  namely,  that  many  fail 
to  get  any  compensation  at  all  and  others  are  unduly  delayed  in  receiv- 
ing recompense  where  the  injured  victim  has  a  long  period  of  disability, 
is  adequately  exposed  as  completely  unjustified  in  this  day  and  age 
when  a  ver^^  high  percentage  of  motorists  are  protected  by  public 
liability  insurance  and  a  very  high  percentage  of  people  are  covered 
with  various  t.vpes  of  accident,  health,  medical  and  hospital  protection, 
as  well  as  other  Government  benefits  that  will  carry  them  through  the 
acute  and  disabling  period  of  injury',  as  elsewhere  noted  in  this  report. 
Even  in  1932  it  would  appear  that  in  a  fairly  high  percentage  of 
the  insured  cases,  the  injured  victim  received  a  high  percentage  of 
recovery.  The  report  states : 

"For  all  the  localities  combined  the  figures  show  that  for  closed 
insured  cases  88%  of  the  fatal  cases,  96%  of  the  permanent  dis- 
ability cases  and  86%  of  the  temporary  disability  cases  received 
payment."  (75)    (Also  see  pages  77,  81  and  86.) 

As  elsewhere  developed  in  this  report,  it  would  appear  that  approx- 
imately 99%  of  injured  victims  who  filed  claims  with  insurance  carriers 
received  compensation  either  by  settlement,  judgment  or  verdict. 

Chapter  VII 

DELAY   IN    PAYMENT   OF   MINIMAL   SIGNIFICANCE   IN   AUTOMOBILE 
ACCIDENT   CASES   TODAY 

At  page  205  in  the  Columbia  Report  it  states: 

''Delay  in  payment:  In  insured  cases,  where  payments  are  the 
general  rule  and  amounts  are  frequently  substantial,  delay  in 
payment  may  be  an  important  consideration.  In  most  cases  of 
minor  injurj^  compensation,  if  received  at  all,  is  received  within 
two  months  of  the  accident.  But  in  cases  of  serious  injury  or  death, 
where  the  need  for  compensation  is  likely  to  be  more  urgent,  half 
of  the  paj^ments  are  not  received  within  six  months,  and  most  of 
these  are  not  received  within  a  j^ear.  Cases  tried  in  the  large  cities 
will  involve  still  longer  delays,  though  the  final  payment  may  be 
larger  than  in  unlitigated  cases."  (205) 

And  at  page  206  in  the  Columbia  Report: 

^^ Hardship:  ]\Iost  of  the  families  investigated  depended  on 
one  or  more  wage  earners  for  support,  so  that  the  margin  between 
adequac}^  and  privation  was  small.  Minor  injuries  were  borne  by 
such  families  without  hardship,  even  where  the  person  injured 
was  one  of  the  wage  earners.  But  where  the  injury  was  serious 
or  fatal,  with  a  relatively  great  economic  loss,  pronounced  economic 
hardship  was  suffered  in  a  large  number  of  cases."  (206) 
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As  the  Columbia  Report  itself  concedes,  minor  injuries  are  borne  by 
the  families  without  hardship  even  where  the  person  injured  was  a 
wage  earner.  Their  criticism  seems  to  be  that  under  the  present  system 
where  there  is  a  delay  in  payment  or  no  payment,  that  those  who  are 
seriously  or  fatally  injured  have  inflicted  upon  them  pronounced  eco- 
nomic hardship  and  privation.  As  previously  pointed  out,  this  com- 
mittee does  not  feel  that  a  time  lapse  in  making  a  payment  of  compen- 
sation of  two  months  or  even  six  months,  creates  any  great  hardship  or 
privation  under  modern  day  conditions  with  all  of  the  various  insur- 
ance and  public  aids  which  can  carry  the  injured  person  through  the 
crisis.  Serious  permanent  total  disability  is  an  insignificant  portion  of 
the  total  number  of  persons  in  the  United  States,  not  more  than  600 
annually.  While  the  percentage  of  highway  fatalities  compared  to  total 
fatalities  in  all  classes  of  accidents  is  higher  than  the  percentage  of 
deaths  in  other  categories  (38%),  it  is  still  a  small  percentage  of  the 
total  number  of  killed  and  injured  in  accidents. 

In  a  large  percentage  of  such  cases  life  insurance  policies,  as  well  as 
accidental  death  policies,  are  available  to  the  beneficiaries  and  depend- 
ents. 

The  extent  of  such  distress  or  hardship  was  investigated  by  the 
Columbia  researchers  which  is  reported  on  page  219  of  their  report  as 
follows : 

"Distress  occurred  where  the  family  could  not  meet  the  situa- 
tion without  extraordinary  measures,  such  as  borrowing  or  the 
running  up  of  bills,  sending  nonearners  to  work,  applying  to 
charity,  or  going  without  needed  medical  care  for  the  injured 
person.  It  was  caused  also  by  the  death  of  a  major  earner.  Dis- 
tress occurred  in  15%  of  the  cases  studied,  chiefly  in  the  fatal  and 
permanent  injury  groups."  (219) 

On  the  hardship  issue  the  report  concludes  that  the  delay  in  receiving 
compensation  increases  with  the  amount  of  the  claim  and  the  severity 
of  the  injury  (92).  This  would  be  true  before  any  type  of  tribunal  and 
is  true  in  workmen's  compensation  cases  handled  before  commissions  to 
probably  the  same  extent  as  it  exists  in  the  handling  of  tort  claims. 
Even  the  Industrial  Accident  Commissions  of  the  various  states  will 
not  issue  a  permanent  rating  award  until  the  man's  condition  has 
become  stationary  or  permanent ;  and  in  severe  brain  injuries,  back 
injuries,  ruptured  disc  cases  and  a  host  of  others  they  may  and  fre- 
quently do  delay  an  ultimate  rating  for  one,  two  or  three  years.  It  is 
generally  conceded  by  plaintiff  and  defense  attorneys,  insurance  car- 
riers and  most  injured  persons  that  it  is  unfair  to  the  defendant  who 
must  pay  the  claim  or  his  carrier,  to  procure  a  rating,  settlement  or 
judgment  before  the  full  nature  and  extent  of  the  victim's  injuries  are 
fully  established.  Great  injustice  could  occur  in  some  instances  to  the 
injured  party  himself,  and  in  other  cases  to  the  defendant  if  such  cases 
of  severe  and  extensive  permanent  disability  were  disposed  of  too  soon. 
So  that  in  this  category  of  claim  a  proposed  compensation  commission 
to  litigate  automobile  accident  claims  would  not  solve  the  time  lapse 
problem. 

The  authors  of  the  report  claim  that  only  12%  of  all  insured  tempo- 
rary disability  claims  were  not  paid  at  the  end  of  six  months.  (92-93.) 
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Their  report  also  reveals  that  58%  of  insured  claimants  in  this  type 
of  case  were  paid  their  claim  within  two  months.   (93,  151,  152.) 

Their  report  established  from  their  surA'ey  that  half  of  the  insured 
cases  resulting  in  permanent  disability  and  fatalities  which  were  settled 
within  six  months  after  the  accident  and  that  two-thirds  were  settled 
within  the  year.  (93,  151,  152.)  The  Columbia  Report  chooses  to  call 
this  a  delay  of  a  serious  nature.  No  one  can  make  such  a  categorical 
statement  unless  the  nature  and  extent  of  the  permanent  disability 
eases  were  anah^zed.  As  pointed  out  above,  many  of  the  permanent 
disability  cases  might  have  been  of  such  a  nature  as  to  have  justified  a 
time  lapse  of  much  more  than  one  year  from  the  date  of  accident. 

Insofar  as  fatal  cases  are  concerned,  your  Committee  recognizes  that 
some  improvement  is  warranted  in  the  judicial  disposition  of  such 
cases.  This  matter  can  be  very  simply  solved  wdthin  the  framework  of 
our  present  court  and  jury  system  by  advancing  wrongful  death  cases 
where  hardship  can  be  established  ahead  of  other  personal  injury  cases 
on  the  jury  calendar.  To  the  knowledge  of  your  committee,  practically 
every  jurisdiction  in  the  United  States  has  a  well  established  practice 
and  procedure  of  entertaining  and  granting  motions  to  advance  where 
just  cause  or  extreme  hardship  can  be  established.  In  the  few  cases 
where  wrongful  death  cases  have  been  unduly  delayed  from  ' '  at-issue ' ' 
to  trial,  the  judiciary  have  it  within  their  power  to  correct  this  situa- 
tion and  no  compensation  commission  plan  is  warranted  or  justified  on 
the  basis  of  such  an  argument. 

Many  proiDonents  of  an  automobile  compensation  plan  have  fallen 
into  the  misleading  error  of  assuming  that  all  fatal  cases  resulting  from 
accidents  on  the  highway  would  result  in  privation  and  hardship.  A 
certain  percentage  of  adults  are  killed  who  die  without  leaving  depend- 
ents. The  Columbia  study  tabulated  the  number  of  death  cases  from  all 
the  cases  studied  in  which  payments  were  received  from  insurance  com- 
panies and  showed  that  excluding  housewives  and  children,  the  number 
of  adult  earners  with  dependents  were  69  and  the  number  of  adults 
without  dependents  were  57.  (89,  90)  From  these  figures  it  would 
appear  that  approximately  45%  of  this  group  of  fatalities  died  without 
leaving  dependents.  Your  Committee  docs  not  have  available  to  it  any 
other  statistics  on  this  point.  It  it  very  possible  that  there  is  still  a  high 
percentage  of  persons  who  die  without  leaving  a  wife  or  children  such 
as  the  very  young  or  the  very  old  wage  earner,  such  as  a  widower  whose 
children  are  grown  and  self-supporting.  Consequently,  the  alleged 
hardship  to  dependents  of  such  victims  killed  in  automobile  accidents 
is  reduced  considerably  if  we  eliminate  from  consideration  those  who 
die  Avithout  dependents. 

One  of  the  hypotheses  upon  which  the  proposal  for  the  compensation 
plan  is  based  is  set  forth  on  page  205  of  the  report  as  follows: 

"Delay  in  payment:  In  insured  cases,  where  payments  are  the 
general  rule  and  amounts  are  frequently  substantial,  delay  in 
paj'ment  may  be  an  important  consideration.  In  most  cases  of 
minor  injury,  compensation,  if  received  at  all,  is  received  within 
two  months  of  the  accident.  But  in  cases  of  serious  injury  or 
death,  Avhere  the  need  for  compensation  is  likely  to  be  more 
urgent,  half  of  the  payments  are  not  received  within  six  months, 
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and  most  of  these  are  not  received  within  a  year.  Cases  tried  in 
the  large  cities  will  involve  still  longer  delays,  though  the  final 
payment  may  be  larger  than  in  unlitigated  cases."  (205) 

"Hardship:  Most  of  the  families  investigated  depended  on  one 
or  more  wage  earners  for  support,  so  that  the  margin  between 
adequacy  and  privation  was  small.  Minor  injuries  were  borne 
by  such  families  without  hardship,  even  where  the  person  injured 
was  one  of  the  wage  earners.  But  where  the  injury  was  serious 
or  fatal,  with  a  relatively  great  economic  loss,  pronounced  eco- 
nomic hardship  was  suffered  in  a  large  number  of  cases."  (206) 

This  criticism  has  been  answered  elsewhere  in  this  report. 
The  nature  of  the  distress  resulting  in  hardship  and  the  percentage 
of  those  cases  where  distress  was  encountered  is  set  forth  on  page  219 
of  the  Columbia  Report : 

"Distress  occurred  where  the  family  could  not  meet  the  situation 
without  extraordinary  measures,  such  as  borrowing  or  the  running 
up  of  bills,  sending  non-earners  to  work,  applying  to  charity,  or 
going  without  needed  medical  care  for  the  injured  person.  It  was 
caused,  also  by  the  death  of  a  major  earner.  Distress  occurred  in 
15%  of  the  cases  studied,  chiefly  in  the  fatal  and  permanent  injury 
groups."  (219) 

When  it  is  kept  in  mind  that  the  total  number  of  persons  injured 
in  automobile  accidents  is  only  between  6.1%  and  14%  of  the  total 
number  of  persons  injured  from  all  causes  in  the  United  States,  and 
if  we  assumed  that  as  high  as  15%  of  automobile  accident  victims  re- 
ceived nothing  for  their  injuries,  it  would  mean  that  only  about 
9/lOths  of  one  per  cent  to  2.1%  of  all  the  persons  injured  in  the 
United  States  would  suffer  distress  and  hardship  resulting  from  auto- 
mobile accidents  if  the  economic  conditions  were  the  same  today  as 
they  were  in  1932.  However,  as  we  have  elsewhere  established,  the 
degree  of  economic  deprivation  confronting  persons  injured  or  killed 
in  automobile  accidents  cannot  compare  with  the  situation  existing  in 
1932,  due  to  (1)  the  marked  increase  in  automobile  liability  insurance 
coverage;  (2)  the  tremendous  increase  in  all  types  of  health  insurance 
and  benefit  plans;  (3)  substantial  increase  in  life  insurance  and  acci- 
dental death  insurance;  and  (4)  the  increase  in  minimum  policy 
limits  and  marked  increase  in  overage  coverages  maintained  today  by 
motorists. 

Chapter  VIII 

COURT   AND  JURY  SYSTEM   ADEQUATE   TO   DETERMINE   WITH    REASONABLE 
ACCURACY-ALL   ISSUES   PRESENTED   IN   AUTOMOBILE   ACCIDENT   LITIGATION 

The  report  challenges  the  present  court  and  jury  system  of  handling 
automobile  accident  cases  on  the  following  additional  grounds.  First, 
witnesses  to  an  accident  cannot  always  be  obtained;  second,  the  wit- 
nesses who  are  obtained  do  not  always  tell  what  really  happened; 
third,  witnesses  are  coaxed  or  coached  by  their  attorney  before  trial; 
fourth,  it  is  difficult  for  a  jury  to  get  from  the  witnesses  a  clear 
idea  of  what  has  happened,  or  to  judge  the  veracity  and  accuracy 
of  the  witnesses;  fifth,  it  is  practically  impossible  for  juries  to  calcu- 
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late  the  plaintiff's  personal  injury  damages  with  reasonable  accuracy, 
particularly  such  items  as  pain  and  suffering.   (30-31) 

This  criticism  of  the  jury  system  is,  in  effect,  an  attack  on  the 
whole  system  of  jury  trials  involving  any  type  of  litigation,  more 
particularly  in  criminal  cases,  breach  of  contract  cases,  fraud  suits, 
actions  for  defamation  of  character,  will  contests,  condemnation  pro- 
ceedings, etc.  Your  Committee  feels  that  this  criticism  is  unjust  and 
unwarranted.  Granted  that  in  a  certain  percentage  of  cases  the  jurors 
may  have  to  struggle  with  one  or  more  of  these  problems,  we  can 
say  with  conviction  born  of  experience  that  jurors  have  struggled  with 
these  problems  over  the  centuries  in  all  types  of  litigation,  and  in  the 
vast  majority  of  cases  have  achieved  substantial  justice  for  the  litigants. 
The  confidence  the  public  has  in  the  court  and  jury  system  bears 
witness  to  the  basic  soundness  of  the  jury  system.  If  this  indictment 
were  generally  true,  then  society  would  have  abolished  the  jury  system 
in  all  types  of  cases,  including  criminal  cases,  long  ago.  This  Com- 
mittee recognizes  that  the  court  and  jury  system  is  not  perfect,  but 
justly  feels  that  a  system  which  has  withstood  the  test  of  centuries 
should  not  be  summarily  abolished  in  favor  of  an  untried  and  untested 
substitute  in  the  form  of  a  Compensation  Commission.  This  Committee 
takes  cognizance  of  the  fact  that  on  those  rare  occasions  when  jurors 
do  not  achieve  substantial  justice  either  as  to  liability  or  amount, 
the  trial  court  exercises  its  wise  discretion  in  granting  a  new  trial 
or  increasing  or  reducing  damages,  and  the  Appellate  Court  stands 
ready  to  correct  any  judicial  error,  misconduct  or  other  irregularities 
in  the  course  of  the  trial.  No  form  of  commission  system  can  replace, 
or  even  approach,  the  safeguards  which  are  afforded  to  litigants  in 
a  jury  trial.  While  jurors  now  and  then  may  award  too  much  or  too 
little  to  an  injured  litigant,  the  proponents  of  the  Compensation  Com- 
mission plan  propose  to  cure  these  imperfections  by  insuring  to  every 
litigant  a  fixed  schedule  of  benefits,  even  to  the  guilty  motorist,  which 
would  always  be  inadequate  in  every  case,  because  it  would  admittedly 
not  include  any  item  of  damages  for  pain  and  suffering  and  only  a 
partial  reimbursement  for  wage  loss,  and  nothing  for  severe  permanent 
disability  resulting  in  amputation  of  limbs  or  blindness,  except  for  a 
rigid  schedule  of  payments  on  a  weekly  basis  for  a  limited  period, 
which  would  in  no  single  instance  ever  approach  the  real  value  of 
the  man's  injuries.  Such  rigid  schedules  of  disability  benefits,  which 
a  commission  plan  patterned  after  workmen's  compensation  statutes 
envisions,  would,  of  course,  make  no  adequate  allowance  for  the  eco- 
nomic status  and  income  of  the  injured  party  or  for  the  person  whose 
unusual  skills  have  been  permanently  impaired,  which  impairment 
would  mean  far  more  to  him  than  a  person  possessed  of  lesser  skills. 
The  Columbia  committee  has  resorted  to  considerable  speculation, 
guesswork  and  conjecture  when  they  made  the  assertion : 

"In  motor  vehicle  accident  cases,  the  principle  of  negligence  is 
peculiarly  difficult  to  apply.  In  most  automobile  accidents,  a  car 
collides  with  another  car  or  with  a  pedestrian.  All  the  action  occurs 
within  a  few  seconds.  It  is  almost  impossible  for  witnesses,  even 
though  they  have  not  been  participants  in  the  accident,  to  remem- 
ber and  to  reproduce  exactly  to  the  jury  swiftly  succeeding  events 
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which  they  have  been  neither  trained  nor  prepared  to  observe. 
Litigation  in  such  cases  results  in  jury  trials  which  are  largely 
contests  of  skill  and  chance."  (137) 

The  Committee  considers  the  following  statement  in  the  Columbia 
Report  to  be  irresponsible  and  highly  inaccurate : 

"It  is  fair  to  conclude  that  in  a  great  many  motor  vehicle  acci- 
dent cases  it  is  impossible  to  fix  the  blame  according  to  the  facts, 
and  that  in  personal  injury  cases  it  is  almost  always  impossible  to 
fix  the  damages  accurately.  The  result  of  a  jury  trial  in  the  ordi- 
nary automobile  accident  case  is  largely  a  matter  of  chance."  (32) 

This  Committee,  all  but  one  of  whom  are  trial  lawyers,  assert  from 
their  own  experience,  and  that  of  others,  that  in  only  a  very  small  per- 
centage of  cases  is  it  impossible  to  fix  the  blame  according  to  the  facts, 
and  that  in  most  cases  the  jury  is  able  to  fix  the  damages  with  reason- 
able accuracy,  and  that  the  result  of  a  jury  trial  in  automobile  accident 
cases  is  not  largely  a  matter  of  chance.  An  accident  commission  re- 
stricted by  law  to  award  compensation  benefits  on  the  basis  of  compa- 
rable awards  now  rendered  in  Workmen's  Compensation  cases,  would 
be  required  in  "every"  case  to  fix  the  damages  inaccurately  and  far 
below  what  an  accurate  evaluation  should  be. 

From  the  experience  of  your  Committee  it  would  appear  that  the 
following  types  of  litigation  which  would  admittedly  not  be  covered 
by  a  compensation  plan  because  of  their  less  controversial  nature, 
would  probably  lend  themselves  to  a  commission  scheme  with  greater 
force  than  automobile  accident  litigation:  (1)  Landlord-Tenant  Suits; 
(2)  Quiet  Title  Actions;  (3)  Divorce  Cases;  (4)  Probate  Matters;  and 
(5)  Juvenile  Delinquency. 

The  Columbia  Report  continues  to  attack  the  present  court  and  jury 
system  on  the  ground  that  the  temptations  to  fraud  justify  its  aban- 
donment : 

"(e)  Fraud:  In  motor  vehicle  accident  litigation  the  tempta- 
tions to  fraud  are  great.  If  there  is  no  disinterested  witness  to 
contradict  the  testimony  of  a  litigant,  a  story  can  easily  be  pre- 
pared which  will  satisfy  a  jury.  If  a  witness  has  been  well  coached 
by  the  attorney  or  by  the  medical  specialist,  a  slight  injury  can  be 
magnified  until  it  appears  a  source  of  permanent  disability,  or  a 
serious  injury  can  be  made  to  appear  trivial."  (38) 

Your  Committee  recognizes  the  temptation  to  fraud  is  present  in 
practically  every  type  of  litigation,  and  makes  its  influence  felt  in 
Government  service  and  in  almost  every  industry,  trade,  profession  or 
walk  of  life.  The  question  is,  to  what  extent  do  people  confronted  with 
temptation  succumb  thereto,  and  in  the  case  of  litigants  and  witnesses, 
to  what  extent  does  this  influence  a  jury  to  bring  in  an  unjust  verdict 
or  award  ?  In  the  opinion  of  your  Committee,  the  court  and  jury  system 
is  perhaps  the  greatest  bulwark  against  fraud  and  deceit  known  to 
modern  society.  The  liberality  with  which  our  courts  permit  vigorous 
and  extensive  cross-examination  of  each  witness,  levels  exaggerated 
testimony  to  its  true  proportions,  and  in  the  vast  majority  of  cases  will 
completely  unmask  the  outright  fraud.  The  very  fact  that  witnesses, 
including  lay  witnesses  as  well  as  medical  witnesses,  know  that  they 
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will  be  subjected  to  such  rigorous  cross-examination  in  a  court  or  jury 
trial,  in  itself  has  a  healthy  tendency  to  remove  the  temptations  to 
fraud  or  exaggeration.  In  the  opinion  of  your  Committee  the  Compen- 
sation Commission  Sj^stem,  Avhere  several  cases  may  be  tried  in  one 
morning  or  one  afternoon,  and  where  the  right  of  cross-examination 
must  be  necessarily  limited  and  curtailed,  and  where  medical  witnesses 
may  hide  behind  the  facade  of  a  written  report  filed  with  the  Commis- 
sion rather  than  being  subjected  to  oral  interrogation  and  cross-exami- 
nation, renders  the  temptation  to  exaggerate  greater  than  in  a  court  or 
jury  trial. 

Whether  the  injury  was  incurred  as  the  result  of  an  automobile 
accident  or  collision  w'ould  still  be  a  contested  issue  before  a  commis- 
sion. Thus  the  so-called  temptation  to  fraud  and  deceit  would  not  be 
lessened  by  a  compensation  plan.  This  temptation  would  likewise  be 
present  to  the  same,  if  not  to  a  greater,  extent  in  proving  or  disproving 
the  nature  and  extent  of  both  temporary  and  total  disability'  of  all 
applicants  before  a  compensation  commission. 

Your  Committee  does  not  feel  that  the  temptations  to  indulge  in 
fraud  or  exaggeration  or  the  actual  perpetration  thereof  is  any  greater 
in  automobile  accident  cases  tried  before  a  court  or  jury,  than  the  trial 
of  any  other  tj^pe  of  civil  or  criminal  litigation  tried  before  a  court  or 
jury. 

The  proponents  of  the  Columbia  Compensation  Plan  concede  that 
the  claimant  must  be  allowed  to  select  his  own  physician,  otherwise  a 
great  deal  of  delay  and  difficulty  would  be  required,  sometimes  too 
late  if  he  were  required  to  accept  the  physician  offered  to  him  by  the 
offending  motorist  or  the  carrier.  They  point  out  that  one  of  the  evils 
that  would  flow  from  such  a  system  of  permitting  the  injured  victim 
to  choose  his  own  doctor  would  be  the  danger  of  collusion  between  the 
patient  and  the  doctor  with  resulting  fraud  upon  the  insurance  com- 
pan}'-  which  would  be  greater  among  persons  injured  in  automobile 
accidents  who  were  not  gainfully  employed  as  compared  to  persons 
injured  in  industrial  accidents  Avho  are  employed  and  have  the  stimulus 
and  incentive  to  return  to  work.  Tlie  ironic  thing  about  the  Columbia 
Report  is  the  willingness  of  the  sponsors  to  abandon  the  common  law 
remedy  because  the  trial  of  such  cases  is,  among  other  things,  fraught 
with  danger  of  fraud  and  perjured  testimony,  and  in  the  next  breath 
to  favor  an  automobile  compensation  plan  or  system,  under  which  fraud 
and  collusion  would  bo  encouraged  in  the  determination  of  the  amount 
of  benefits  to  be  awarded.  The  thing  the  committee  has  overlooked  is 
that  if  some  fraud  or  perjury  does  occasionally  occur  in  the  trial  of  a 
personal  injury  case  in  a  court  of  law,  it  would  only  affect  2%  of  all 
claims  filed  with  insurance  carriers  since  98%  of  all  such  claims  are 
settled  before  trial.  Your  committee  does  not  agree  with  the  drafters 
of  the  C'olumbia  Report  that  there  is  any  more  fraud  or  perjury  com- 
mitted in  the  trial  of  a  personal  injury  case  than  is  involved  in  the  trial 
of  any  other  type  of  litigation.  Their  criticism  of  the  present  system 
on  the  ground  that  it  spawns  fraud  and  perjury  would  only  involve 
a  small  fraction  of  this  2%  of  cases  tliat  are  actually  tried. 

The  only  contested  issues  l)el'ore  a  comixMisation  commission  are  (1) 
the  nature  and  extent  of  the  injuries  sustained  by  the  victim;  and  (2) 
whether  medically  speaking  it  was  caused  by  the  motor  vehicle  accident 
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out  of  which  the  claim  arose.  The  proponents  of  the  Columbia  Report 
not  only  concede,  but  contend,  that  by  giving  the  injured  victim  the 
right  to  select  his  own  private  physician  and  medical  case,  their  pro- 
posed plan  would  promote  fraud  and  collusion  in  connection  with  the 
trial  of  the  main  issue  in  the  case,  which  means  every  case. 

In  substance,  the  Columbia  Report  charges  that  for  various  reasons 
listed,  there  is  uncertainty  in  establishing  liability  in  automobile  acci- 
dent cases. 

Where  there  have  been  violations  of  statutes  such  as  Motor  Vehicle 
Codes  and  Ordinances  it  is  not  difficult  to  establish  negligence  by  show- 
ing such  a  violation.  State  Highway  Patrol  Officers,  Sheriffs  and  the 
Accident  Prevention  Bureaus  of  the  local  police  departments  find  little 
difficulty  in  tabulating  precise  violations.  The  number  of  violations  in 
the  following  categories  are  tabulated  and  reported  yearly  by  the  De- 
partment of  California  Highway  Patrol  in  its  annual  statistical  report.^ 

Violations  Indicated 

XVIII.                  Driver  Violations  Total  Fatal  Injury 

1.  Under  influence  of  alcohol — no  other 1,693  25  1,668 

2.  Exceeding  stated  speed  limit 6,442  241  6,201 

3.  Exceeding  safe  speed — but  not  stated  limit  8,525  133  8,392 

4.  Did  not  grant  right  of  way  to  pedestrian__  3,330  166  3,164 

5.  Did  not  grant  right  of  way  to  vehicle 10,351  85  10,266 

6.  Following  too  closely 4,871  8  4,863 

7.  Drove  through  safety  zone 27  1  26 

8  Passing  standing  street  car 9  —  9 

9.  Passing  on  hill 8  -  8 

10.  Passing  on  curve -7  -  7 

11.  Cutting  in 727  6  721 

12.  Other  improper   passing 450  10  440 

13.  On  wrong  side  of  road — not  in  passing 1,809  63  1,746 

14.  Failure  to  signal  or  improper  signal 208  2  206 

15.  Improper  turn — wide  right  turn 242  -  242 

16.  Same — cut  corner  on  left  side 258  1  257 

17.  Same — turned  from  wrong  lane 281  2  279 

18.  Other  improper   turning 967  17  950 

19.  Disregarded  police  oflScer 40  -  40 

20.  Disregarded  stop  and  go  light 3,306  46  3,260 

21.  Disregarded  stop  sign  or  signal 2,080  60  2,020 

22.  Disregarded  warning  sign  or  signal 201  20  181 

23.  Disregarded  other  traflBc  control  device 129  9  120 

24.  Improper  starting  from  parked  position 326  1  325 

25.  Improper  parking  location 222  -  222 

26.  Failed  to  turn  on  lights 99  2  97 

27.  Other  violations 4,948  79  4,869 

Total  violations 51,556  977  50,579 

The  following  tabulation  of  total  drivers  and  total  driver's  violations 
of  statutes  and  ordinances  is  of  interest  i^ 

Total  Violations 83,049 

Driver's  in  Violation 83,049 

Driver's  Not  in  Violation 87,073 

Driver's  Where  Violation  Not  Stated 3,390 

Total  Drivers 173,512 

1  Source :  Annual  Statistical  Report  1959,  Dept.  of  California  Highway  Patrol,  p.  17. 
*  Source:  Annual  Statistical  Report  1959,  Dept.  of  California  Highway  Patrol,  pages 
17  and  21. 
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From  the  same  source  (Pages  17  and  21)  appears  the  following: 

Accidents — Involving  Violation 75.674 

Accidents — Not  Involving  Violations 18,352 

Violations  Not  Stated 1,854 

Total  Accidents  Involving  Death  or  Injury  on  Highway 95,880 

It  thus  appears  the  number  of  accidents  involving  violations  com- 
pared to  the  total  number  of  accidents  involvinj?  death  or  injury  on 
the  highway  is  about  79%.  In  other  words  in  79%  of  all  accidents  on 
the  highways  in  California  there  were  suiBeient  facts  available  to  the 
investigating  officers  to  enable  them  to  determine  the  exact  violation 
committed  by  a  specific  driver.  Furthermore,  if  as  the  records  show, 
there  were  only  a  total  of  83,049  violations  established  and  the  total 
number  of  accidents  involving  violations  was  only  75,674,  there  were 
a  total  of  7,375  drivers  who  committed  violations  where  the  investi- 
gating officer  either  found  that  both  drivers  were  guilty  of  a  violation, 
or  some  of  the  7,375  driver  violators  were  the  proximate  cause  of  death 
or  injury  to  a  pedestrian. 

The  fact  that  there  were  18,352  accidents  not  involving  violation  of 
a  statute  or  ordinance  does  not  mean  that  there  was  no  evidence  of 
negligence  on  the  part  of  either  driver.  It  is  verj^  possible,  and  in  fact 
probable,  that  a  good  percentage  of  these  accidents  not  involving  vio- 
lations of  a  statute  or  ordinance  involved  some  element  of  negligent 
conduct  on  the  part  of  one  driver  or  the  other,  or  both,  that  could  be 
established  at  the  time  of  the  trial  by  the  testimony  of  eye  witnesses 
or  expert  testimony  or  both.  These  figures  include  collisions  between 
motor  vehicles  and  pedestrians  as  well  as  collisions  between  two  or  more 
vehicles,  (See  pages  17  and  21  of  Highway  Patrol  Report.) 

This  Committee  therefore  does  not  subscribe  to  the  view  that  the 
principle  of  tort  law  is  particularly  difficult  to  apply  to  motor  vehicle 
accident  cases.  The  Committee  feels  from  its  own  experience  that  as  a 
matter  of  common  knowledge  the  principles  of  criminal  law  is  in  almost 
every  tj'pe  of  criminal  prosecution,  far  more  difficult  to  apply  both  as 
to  the  guilt  or  innocence  of  the  accused  as  well  as  in  determining  the 
sentence  of  the  defendant,  than  is  involved  in  ci^al  litigation  arising 
out  of  Motor  Vehicle  Accident  Cases.  It  is  well  known  to  any  trial 
lawyer  that  the  decision  which  must  be  made  by  court  or  jury  as  to 
whether  the  decedent  at  the  time  of  the  execution  of  the  will  was  of 
unsound  mind  or  was  acting  under  fraud,  duress  or  undue  influence 
involves  complexities  of  the  law  and  requirements  of  proof  that  far 
outmatches  the  complexities  of  an  automobile  accident  case.  In  the 
trial  of  Breach  of  Contract  Suits  the  law  is  far  more  complex  than 
in  a  personal  injury  motor  vehicle  case.  In  such  cases  the  temptation 
to  fraud  and  perjury  on  the  part  of  partial  witnesses  attempting  to 
recount  conversations  which  occurred  sometime  prior  to  the  trial 
involving  divergent  interpretations  and  recollections,  is  far  stronger 
than  is  involved  in  a  Motor  Vehicle  Accident  case.  And  the  difficulties 
confronting  a  jury  in  deciding  which  is  the  true  version  of  a  verbal 
conversation  upon  which  the  terms  of  the  contract  or  the  breach  of 
the  contract  may  depend,  is  fraught  with  much  difficulty. 
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In  condemnation  suits  it  is  a  common  experience  of  judges  and  trial 
lawyers  to  find  expert  real  estate  appraisers  further  apart,  by  far,  in 
their  appraisal  values  of  the  property  in  question  than  doctors  are 
in  their  appraisal  of  the  nature  and  extent  of  injuries  sustained  by 
an  injured  party  in  a  motor  vehicle  accident  case.  The  establishment 
of  liability  in  slip  and  fall  cases  on  public  sidewalks,  streets  or  in 
public  and  private  stores  and  buildings  is  far  more  difficult  to  establish, 
and  the  law  far  more  complex  than  the  simple  tort  rules  applicable  to 
motor  vehicle  accident  cases.  The  temptation  to  fraud,  exaggeration 
and  perjury  in  slip  and  fall  cases  in  many  of  which  there  are  not 
witnesses  except  the  plaintiff,  is  far  greater  than  it  is  in  an  automobile 
accident  case. 

No  type  of  litigation  could  be  more  involved  or  complex  and  more 
time  consuming  than  the  trial  of  a  railroad  crossing  accident  case,  or 
a  medical  malpractice  case,  where  the  factual  presentation  is  neces- 
sarily complex  and  meticulous  and  the  trial  lengthy  and  the  percentages 
of  winning  far  less  than  in  automobile  accident  cases.  Yet  the  pro- 
ponents of  the  Automobile  Accident  Commission  plan  deliberately 
eliminate  all  litigation  of  these  types  from  the  alleged  benefits  of  such 
a  plan.  If  the  plan  is  basically  sound,  why  are  the  proponents  afraid 
to  include  this  type  of  litigation  in  their  proposal?  The  reason  is. 
obvious,  because  they  know  that  in  each  and  all  of  the  situations  men- 
tions where  negligence  issues  are  involved  that  the  groups  who  would 
be  mainly  affected  by  such  a  change  in  a  system  of  litigation  such  as 
•doctors,  hospitals,  drug  manufacturers,  railroads.  State,  City  and 
County  Governments,  owners  and  operators  of  stores  and  places  of 
business  and  private  buildings  open  to  the  public  would  rise  up  en- 
masse  against  any  proposal  that  would  saddle  upon  them  the^  duty 
to  pay  compensation  benefits  based  upon  a  theory  of  liability  without 
fault.  Yet  if  the  plan  has  merit  and  is  good  for  one  group  or  class  of 
accident,  it  should  be  good  for  all. 

It  is  obvious  to  your  Committee  that  the  proposed  compensation 

plan  does  not  have  merit. 

chapter  IX 

THE   INCREASE  IN  AUTOMOBILE  ACCIDENT  PREMIUMS   UNDER  A 
COMPENSATION   SYSTEM   WOULD   BE   PROHIBITIVE 

Professor  Young   B.    Smith   in   his   review   of  the   Columbia   Plan 

recognizes  one  of  the  greatest  stumbling  blocks  to  such  a  proposed 

plan  of  automobile  accident  compensation  commission,  when  he  states: 

"Some  limitation  upon  the  amount  of  compensation  payable  is 

necessary,  otherwise  the  required  insurance  premium  would  reach 

levels  which  mould  make  the  cost  of  operating  a  motor  vehicle  or 

a  car  prohibitive  to  the  man  of  small  means."  (CLR-802) 

When  we  consider  the  higher  disability  and  medical  benefits  paid 
today  under  a  system  of  workmen 's  compensation  compared  to  benefits 
paid  in  1932,  the  premium  rate  for  automobile  accident  compensation 
insurance,  assuming  liability  without  fault,  would  be  much  higher 
today. 

The  only  extensive  studies  that  have  been  made  in  connection  with 
the  premium  cost  to  the  motorist  of  a  compulsory  automobile  accident 
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compensation  plan  based  on  liabilit}'-  without  fault,  using  the  compa- 
rable current  workmen's  compensation  benefits  as  opposed  to  the  pres- 
ent cost  of  public  liability  insurance,  is  first,  the  cost  study  contained 
in  the  Columbia  Eeport  of  1932 ;  and  second,  the  latest  Temple  Uni- 
versity Comparative  Analysis  of  Costs  of  Insuring  Against  Losses  due 
to  Automobile  Accidents  based  upon  the  compensation  benefits  paid 
in  workmen's  compensation  cases  in  New  Jersej^  1955.  This  report  was 
published  in  March,  1960  in  the  Economies  and  Business  Bulletin  of 
the  Temple  University  School  of  Business  and  Public  Administration, 
Vol.  12,  No.  3.  The  Columbia  Report  of  1932  established  that  such  a 
proposed  commission  plan,  with  liability  without  fault,  and  using  the 
New  York  compensation  benefits  then  being  paid  (156-7)  would  result 
in  an  increase  in  the  existing  insurance  premiums  of  as  high  as  61 /c 
more  than  the  current  cost  of  liability  insurance  in  Massachusetts.  (See 
the  Columbia  Study  of  Compensation  for  Automobile  Accidents,  pp 
213,  214,  298.)  The  Temple  University  Report  published  in  March,  1960 
quoted  data  showing  that  insurance  premiums  amounting  to  $176,600,- 
000  were  paid  to  provide  coverage  against  automobile  accident  losses 
including  the  following:  Public  liability,  bodily  injury  (including 
medical  benefits),  public  liability,  property  damage,  collision  and  com- 
prehensive. The  total  number  of  registered  vehicles  in  New  Jersey  in 
1955  was  2,001,076  (see  pp  39  and  40,  Temple  University  Report).  This 
results  in  an  average  premium  per  registered  motor  vehicle  of  $88.25 
being  paid  by  motorists  under  the  existing  system.  The  Temple  Uni- 
versity Report  estimated  that  the  cost  per  registered  vehicle  to  provide 
the  victim  with  workmen's  compensation  benefits  for  bodily  injury 
based  on  current  workmen's  benefits  being  paid  in  New  Jersey,  plus 
the  average  property  damage  losses  per  car  in  the  same  year  would 
amount  to  $112.00  per  registered  motor  vehicle.  (See  page  66  Table  60 
and  page  73,  Temple  University  Report.) 

As  the  report  points  out,  to  arrive  at  total  cost  to  policyholder  the 
premiums  must  be  adjusted  for  administrative  and  sales  costs.  The 
report  further  pointed  out  that  if  the  former  figure  of  $112.00  per 
registered  motor  vehicle  were  assumed  and  adjusted  on  the  basis  of  a 
private  system  ratio  of  sales  and  administrative  costs  to  total  costs 
(40%  of  gross)  the  total  premium  cost  per  registered  vehicle  would 
rise  to  $187.00.  This  would  represent  an  estimate  premium  cost  per 
motor  vehicle  under  the  proposed  commission  plan  of  212%  of  what 
it  was  under  the  existing  plan,  or  an  increase  of  112%  in  the  premium 
cost  for  each  motor  vehicle. 

It  is  the  opinion  of  this  committee  that  the  proposed  compensation 
plan  would  price  the  motorist  out  of  the  market. 

In  arriving  at  a  realistic  estimate  of  the  increase  in  automobile  pre- 
miums, if  such  a  compensation  system  were  enacted  in  California, 
there  are  certain  important  factors  which  were  not  considered  in  either 
the  Columbia  Report  or  the  Temple  Univer.sity  Report.  They  are: 

First,  a  level  of  compensation  benefits  in  California  are  considerably 
higher  than  was  prevalent  in  New  York  in  1932,  or  in  New  Jersey  in 
1955 ;  as  an  example  compare  $25.00  per  week  for  temporary  disability 
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benefits  in  New  York  and  New  Jersey  to  $65.00  a  week  in  California  at 
the  present  time.  Second,  that  an  automobile  compensation  plan  per- 
mitting a  claimant  to  select  and  retain  his  own  private  physician  and 
hospital  would  greatly  increase  the  amount  which  was  allowed  in  these 
two  studies  for  the  item  of  medical  and  hospital  expense.  And,  third, 
the  item  of  property  damage  losses  which  was  excluded  from  the  Colum- 
bia Report  study,  would  immensely  increase  the  premium  cost.  And 
fourth,  the  exclusion  of  various  types  of  automobile  accident  cases  from 
the  plan  would  impose  an  extra  burden  upon  the  motorist  for  addi- 
tional liability  coverage  for  bodily  injury  and  property  damage. 

It  is  the  firm  opinion  of  your  committee  that  the  adoption  of  such 
a  plan  in  California  would  price  the  average  motorist  off  the  highway 
and  produce  great  hardship  upon  hundreds  of  thousands  of  law  abiding 
citizens  who  would  be  forced  to  discontinue  owning  or  operating  an 
automobile. 

As  the  Columbia  Report  points  out,  under  the  New  York  workmen's 
compensation  law,  the  employee  is  bound  to  submit  to  the  medical  care 
and  treatment  of  the  physicians  furnished  by  the  employer  or  his  in- 
surance carrier: 

"Under  the  New  York  workmen's  compensation  law  the  em- 
ployer is  bound  to  furnish  medical  care  at  the  request  of  the 
injured  employee;  and  the  employee  is  bound  to  submit  to  this 
care  and  to  follow  the  physician's  orders  if  they  are  reasonable. 
But  if  the  treatment  by  the  employer's  physician  is  improper  or 
inadequate,  the  employee  may  procure  his  own  physician.  In  any 
of  these  events,  the  employer  must  pay  for  the  medical  care  given. 
In  Ohio  and  Massachusetts,  the  employee  is  allowed  to  choose  his 
own  physician,  fees  being  subject  to  the  approval  of  the  Com- 
mission. 

' '  Under  a  compensation  plan  for  motor  vehicle  injuries,  it  would 
be  necessary  to  allow  the  claimant  to  have  his  own  physician, 
because  too  much  delay  and  difficulty  would  be  caused  by  requiring 
him  to  accept  a  physician  furnished,  often  too  late,  by  the  offend- 
ing motorist  or  by  his  insurance  carrier.  But  unquestionably,  if 
the  injured  person  could  choose  his  own  doctor,  a  careful  system 
of  checking  by  the  insurance  company  doctors  and  by  the  compen- 
sation board  doctors  would  be  needed  to  prevent  collusion  between 
patient  and  doctor  and  consequent  fraud  upon  the  insurance  com- 
panies. Such  fraud,  or  in  any  event  malingering,  would  be  most 
likely  to  prevail  in  cases  of  persons  not  gainfully  employed,  be- 
cause they  lack  the  incentive  of  a  resumption  of  full  wages  to  stim- 
ulate recovery.  The  compensation  board  should  also  have  the  right 
to  investigate  the  adequacy  of  treatment  rendered  by  the  insur- 
ance company  doctors  and  to  order  proper  treatment  when  neces- 
sary. 

"Cost  to  Policyholders:  Because  there  has  been  no  experience 
under  a  compulsory  liability  insurance  law,  the  cost  of  such  a  plan 
to  policyholders  cannot  be  accurately  estimated.  With  the  help  of 
actuaries,  the  Committee  has  made  certain  estimates  which  may  be 
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taken  as  a  working  basis  in  considering  the  practicability  of  a  com- 
pensation plan.  These  estimates  relate  the  cost  of  the  plan  to  the 
cost  of  compulsory  liability  insurance  in  Massachusetts.  Taking  the 
latter  as  100,  the  Committee  estimates  that  the  cost  of  a  compensa- 
tion plan  based  on  the  scale  of  benefits  of  the  Massachusetts  work- 
men's compensation  law  would  be  from  90  to  98;  while  if  the 
benefits  were  based  on  those  of  the  New  York  workmen's  compensa- 
tion law,  the  cost  would  be  from  148  to  161." 

What  the  compilers  of  the  Columbia  Report  and  the  Temple  Univer- 
sity cost  study  in  their  respective  premium  cost  analysis,  overlooked 
is  the  fact  that  if  the  employee  were  permitted  to  select  and  retain  his 
own  private  physician  and  choose  his  own  hospital  as  a  private  patient, 
the  cost  of  medical  expense  would  be  vastly  more  expensive  than  it 
would  be  under  a  plan  where  the  employer  or  his  compensation  insur- 
ance carrier  select  its  own  physician  and  hospital.  Under  the  workmen's 
compensation  system  in  most  states,  including  New  York  and  Cali- 
fornia, the  employer  or  its  insurance  carrier  syphon  or  funnel  all 
injured  workmen  to  its  own  selected  physicians  and  surgeons  and  into 
a  hospital  of  its  selection  where  the  carriers  receive  the  advantage  of  a 
much  lower  schedule  of  fees  for  hospitals,  office  and  home  visits  for 
surgery,  hospital  care,  physiotherapy  and  practically  every  other  type 
of  medical  care.  This  is  made  possible  because  of  the  volume  of  business 
the  carriers  control. 

In  computing  the  estimated  increase  in  the  cost  of  automobile  acci- 
dent premiums  under  such  a  plan,  a  substantial  allowance  should  be 
added  for  the  factor  of  applicant's  selection  of  medical  care. 

The  sad  experience  of  carriers  writing  major  medical  policies  which 
pays  all  of  the  insured's  privately  procured  medical  care  up  to  $5,000 
and  $10,000,  offers  strong  evidence  that  the  medical  benefits  under  such 
a  plan  would  be  much  higher  than  where  the  carrier  selects  its  own 
medical  services. 

There  is  another  very  important  factor  that  has  been  overlooked  by 
the  various  studies  when  computing  the  estimated  increase  in  automo- 
bile insurance  premiums.  It  is  an  established  fact  that  on  the  overall 
average,  the  extent  of  temporary  disability  is  greater  in  automobile 
accidents  than  in  work  injuries. 

The  United  States  Health  Survey,  conducted  bj'  the  U.  S.  Public 
Health  Service,  in  its  "Health  Statistics"  for  the  United  States,  July 
1958-June  1959,  demonstrates  that  both  the  number  of  days  of  working 
loss  and  the  number  of  "bed  days"  due  to  injuries  is  considerably 
greater  in  highway  accidents  than  on-the-job  injuries. 

Table  10  on  page  20,  of  the  Report  tabulates  the  number  of  "bed 
days"  due  to  injuries  arising  out  of  motor  vehicles — not  at  work,  to  be 
30,562,000  or  an  average  of  9.77  "bed  days"  per  injured  person;  for 
victims  of  motor  vehicles — while  at  work  and  not  at  work,  totaled 
37,748,000  "bed  days"  or  an  average  of  9.03  "bed  days"  per  injured 
person ;  and  for  persons  injured  at  work — nonmotor  vehicle  the  total 
was  25,909,000  "bed  days"  or  an  average  of  only  2.7  "bed  days"  per 
injured  persons.  (These  computations  Averc  made  on  the  basis  of  there 
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being  the  following  distribution  of  injuries  among  the  various  classes 
of  accidental  causes.  (See  Table  3  on  page  13.) 

At  work  injuries — nonmotor  vehicle 9,507,000 

At  work  injuries — motor  vehicle 1,108,000 

Motor  vehicle  injuries — not  while  at  work 3,077,000 

Total  motor  vehicle  injuries  at  work  and  not  at  work 4,180,000 

Total  at  work  injuries — motor  vehicle  and  not  motor 

vehicle    10,610,000 

Total  at  home 22,4.59,000 

Other  injuries    (Public) 13,951,000 

Grand  total  of  all  injuries  of  all  classes 50,097,000 

Table  13  on  page  23  of  this  statistical  report  shows  that  motor  vehicle 
accidents  while  at  work  totaled  11,346,000  work  days  lost  due  to  in- 
juries for  "usually  working"  persons,  or  an  average  of  10.28  work 
days  lost ;  all  motor  vehicle  accidents — at  work  and  not  at  work  totaled 
28,101,000,  or  an  average  of  6.48  "work  days"  lost  per  injured  person; 
while  accidents  at  work — nonmotor  vehicle  totaled  32,592,000  "work 
days"  lost  or  an  average  of  only  3.43  work  days  lost  per  injured  person. 

To  summarize  it  would  appear  that  all  motor  vehicle  accidents  not 
at  work  caused  3j  times  more  "bed  days"  lost  than  was  caused  to  be 
lost  by  accidents  at  work — nonmotor  vehicle ;  and  motor  vehicle  acci- 
dents— at  work  and  not  at  work  together  cost  3^  times  more  "bed 
days ' '  than  was  caused  by  accidents  at  work — nonmotor  vehicles. 

It  would  also  appear  that  all  motor  vehicle  accidents  while  at  work 
caused  three  times  as  many  lost  work  days  as  nonmotor  vehicle  injuries 
at  work;  while  all  motor  vehicle  accidents  at  work  and  not  at  work 
produced  almost  twice  as  many  days  of  work  loss  than  injuries  at 
work  that  were  nonmotor  vehicle. 

chapter  X 

THE  EXCLUSION  OF  AUTOMOBILE  PROPERTY  DAMAGE  FROM  THE  BENEFITS  OF 
THE  PROPOSED  COMPENSATION  PLAN  WOULD  REQUIRE  MOTORIST  TO  CARRY 
VOLUNTARY   PUBLIC    LIABILITY   COVERAGE   AT   ADDITIONAL    PREMIUM   COST 

The  Columbia  committee  saw  fit  to  exclude  from  its  proposed  plan 
any  provision  for  compensation  for  automobile  property  damage.  Any 
compensation  plan  which  will  include  property  damage,  will  neces- 
sarily provide  for  payment  of  the  actual  cost  of  repairing  or  replacing 
the  damaged  automobile.  Under  such  a  system  of  liability  without 
fault,  the  owner  of  every  insured  vehicle  involved  in  a  collision  would 
be  able  to  recover  the  full  amount  of  the  damage  to  his  car.  The  Na- 
tional Safety  Council  and  the  California  Highway  Patrol  estimate 
that  the  average  cost  of  repairing  or  replacing  all  vehicles  damaged 
in  automobile  collisions  is  about  $300  per  car.  The  proponents  of  the 
Columbia  plan  must  have  been  well  aware  that  by  including  property 
damage  benelSts  within  the  plan,  the  premium  rates  would  soar  out  of 
reach  of  the  pocket  books  of  most  motorists. 

In  his  review  of  the  Columbia  Keport,  Professor  Young  B.  Smith 
cites  as  one  of  the  reasons  why  the  committee  excluded  property  damage 
from  consideration  in  the  proposed  plan  as 
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"(4)  to  include  property  damage  -would  substantially  increase  the 
required  insurance  premium  thus  making  the  plan  unduly  burdensome 
to  all  persons  operating  motor  cars."^ 

The  Columbia  Report  itself  shrugs  off  the  element  of  property 
damage  as  being  of  no  great  social  or  economic  concern,  with  the 
following  statement:   (160  footnote  2) 

"Property  damage  accounts  for  about  10%  of  all  losses."  If  includ- 
ing property  damage  benefits  under  the  proposed  plan  at  a  time 
when  property  damage  accounted  for  only  10%  of  all  losses,  would 
"substantially  increase  the  required  insurance  premium  thus  making 
the  plan  unduly  burdensome  to  all  persons  operating  motor  cars," 
what  would  it  do  to  the  premium  rates  todaj^  when  property  damage 
losses  are  considerably  greater  than  bodily  injury  losses.  The  answer 
of  course  is  that  to  include  property  damage  in  anj^  system  of  liability 
without  fault  would  be  prohibitive.  The  Temple  University  study 
published  in  its  Economics  and  Business  Bulletin  for  March,  1960,  a 
comparative  analysis  of  costs  of  insuring  against  losses  due  to  auto- 
mobile accidents  based  upon  the  situation  existing  in  New  Jersey  in 
1955,  in  which  it  included  property  damage  as  well  as  bodily  injury. 
The  premium  cost  analysis  shows  that  the  preimums  would  be  212% 
of  the  premium  cost  per  motor  vehicle  being  paid  at  that  time  under 
the  existing  system  of  tort  law  liability  in  New  Jersey,  an  increase 
of  112%  above  the  existing  rates.  Here  again  the  Temple  University 
analysts  were  using  as  a  basis  the  benefits  paid  out  under  the  work- 
men's compensation  laws  of  the  State  of  New  Jersey,  which  provided 
that  the  employer  or  his  insurance  carrier  select  the  physician,  sur- 
geon and  hospital  which  the  employee  must  accept.  If  as  the  authors 
of  the  Columbia  Report  concede,  an  automobile  accident  compensation 
plan  would  not  be  workable  unless  the  injured  victim  had  the  right 
to  select  his  own  physician,  surgeon  or  hospital,  the  increase  in  the 
cost  of  insurance  protection  would  be  even  greater  than  that  indicated 
by  the  cost  analysis  figures  in  the  Temple  University  Report.  There 
is  no  easy  way  out  of  the  dilemma  in  which  the  proponents  of  the 
Columbia  plan  find  themselves.  Either  they  must  include  property 
damage  claim  benefits  under  the  proposed  compensation  system,  or  if 
they  eliminate  it  entirely  as  the  proponents  of  the  Columbia  plan  have 
so  blithely  done,  they  are  faced  with  the  unavoidable  alternative  that 
the  motorist  insured  under  such  a  compensation  plan  must  take  out 
additional  insurance  protection  to  cover  automobile  liability  property 
damage  and  automobile  collision  insurance,  as  well  as  fire  and  theft. 
The  Columbia  committee  treated  property  damage  as  an  unwanted  step- 
child which  can  be  abandoned  without  giving  it  a  second  thought. 
The  abandoned  stepchild  will  come  up  to  haunt  the  proponents  of  a 
compensation  plan  in  the  manner  just  described.  Such  a  plan  could 
not  be  .sold  to  the  public  when  these  facts  are  brought  to  their  attention. 

In  addition  to  this  unsurmountable  problem  of  excluding  property 
damage  claims  from  any  proposed  compensation  plan,  is  the  absurd 
result  of  providing  two  separate  legal  forums  for  the  adjudication 
of  the  same  controversy,  resulting  in  a  multiplicity  of  litigation  which 

1  Compensation  for  Automobile  Acciflents:  A  Symposium  by  Young  B.  Smith,  Vol.  32, 
Col.  Law  Rev.  Pg.  798  (May  1932), 
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is  one  of  the  very  things  the  proponents  of  the  compensation  plan 
seek  to  eliminate.  As  previously  developed,  the  injured  victim  under 
such  a  compensation  plan  as  envisioned  by  the  Columbia  Committee, 
would  be  required  to  litigate  his  claim  for  bodily  injury  benefits  before 
the  new  compensation  commission,  and  if  he  sought  to  recover  the  prop- 
erty damage  to  his  automobile,  he  would  be  required  to  sue  the  driver 
of  the  other  vehicle  in  a  court  of  law  and  establish  liability  and  dam- 
ages, and  in  addition,  would  be  required  to  pay  two  separate  fees  to 
his  attorney.  The  confusion  and  the  duplication  of  time,  effort  and 
money  involved  in  such  a  plan  is  so  absurd  as  to  make  it  clearly 
obvious  why  the  Columbia  Committee  shrugged  it  off  without  further 
comment. 

Chapter  XI 

PROPERTY  DAMAGE  LOSSES  HIGHER  THAN  BODILY  INJURY  LOSSES  AND 
REQUIRE   EQUAL  PROTECTION 

The  Columbia  Report  postulates  the  following: 

"d.  Personal  Injuries  the  Chief  Concern:  The  problem  of 
compensation  for  personal  injuries  is  of  much  greater  consequence 
than  the  problem  with  respect  to  property  damage.  Although 
instances  of  property  damage  are  more  frequent,  their  social  con- 
sequences cannot  be  compared  in  gravity  with  those  of  personal 
injury.  In  the  great  bulk  of  cases  the  property  damaged  is  an 
automobile,  so  that  the  money  lost  is  very  rarely  as  great  as  in 
serious  personal  injury  cases."   (CLR-22) 

Their  report  discusses  the  property  damage  problem  further  on 
page  69 : 

"7.  Property  Damage.  Property  damage  insurance  is  an  im- 
portant branch  of  liability  insurance.  Although  it  involves  more 
claims  than  insurance  for  personal  injury  liability,  these  claims 
represent  a  smaller  amount  of  money  and  its  social  effects  are  of 
very  much  less  importance  than  the  social  effects  of  personal  in- 
juries. ..." 

"(4)  That  the  average  property  damage  claim  incurred 
amounted  to  $43,  about  one-eighth  as  great  as  the  average  public 
liability  claim  of  $329." 

"Measured  in  terms  of  premiums  earned,  number  of  cars  in- 
sured, or  losses  incurred,  the  public  liability  business  is  larger 
than  the  property  damage  business;  measured  in  numbers  of 
claims  it  is  smaller." 

Reading  the  report  one  would  gather  the  impression  that  the  public 
liability  claims  were  eight  times  as  great  as  the  property  damage  claims. 
If  this  was  true  in  1932,  at  a  time  when  bodily  injury  claims  were  the 
predominant  factor  moneywise  and  property  damage  claims  a  minor 
factor,  this  problem  of  increased  premium  rates  will  be  many  times 
greater  today,  when  the  property  damage  claims  far  exceed  the  bodily 
injury  claims.  Although  it  may  not  have  been  of  any  great  economic 
or  social  concern  in  1932,  when  the  Columbia  Report  was  completed, 
it  certainly  is  a  big  factor  today.  The  National  Safety  Council  reports 
in  its  1960  edition  of  "Accident  Facts,"  page  13,  that  property  damage 
losses  arising  out  of  motor  vehicle  accidents  for  the  calendar  year  1959 
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amounted  to  $2,100,000,000,  whereas,  the  total  wage  losses  and  medical 
expenses  incurred  by  persons  injured  in  motor  vehicle  accidents 
amounted  to  only  $1,715,000,000  in  the  same  year.  Therefore,  from  an 
economic  standpoint  property  damage  resulting  from  automobile  acci- 
dents is  greater  today  than  the  economic  problem  presented  by  personal 
injuries. 

The  National  Safety  Council— "Accident  Facts"— 1960  Edition, 
p.  40  shows  that  all  automobile  accidents  for  the  calendar  year  1959 
caused  property  damage  to  10,400,000  motor  vehicles  arising  out  of 
9,300,000  collisions,  and  only  1,646,000  fatal  and  non-fatal  injuries  to 
motorists  resulting  in  about  ten  times  as  many  potential  property 
damage  claims  as  bodily  injury  and  death  claims. 

It  would  therefore  appear  that  the  economic  or  social  impact  of 
property  damage  in  motor  vehicle  accidents  is  considerably  greater  than 
those  felt  as  a  result  of  personal  injuries.  Analyzing  the  figures  in  Cali- 
fornia, the  Committee  found,  reviewing  the  65th  Annual  Report  of  the 
Insurance  Commissioner  of  the  State  of  California,  for  the  calendar 
year  1932,  that  the  net  losses  paid  in  that  year  for  automobile  physical 
and  property  damage,  including  fire  and  theft,  amounted  to  $9,140,643, 
and  that  automobile  public  liability  claims  losses  paid  amounted  to 
$11,248,662  during  the  same  period.  By  contrast,  the  91st  Annual 
Report  of  the  California  Insurance  Commissioner  for  the  calendar  year 
1958,  on  page  262  shows  that  the  direct  losses  paid  for  automobile 
bodily  injury  was  $145,751,499  as  against  a  total  of  losses  paid  for 
automobile  ph^'sical  and  propert}^  damage  of  $168,201,822.  From  a 
purely  dollar  and  cents  standpoint  today  the  economic  or  financial 
impact  of  loss  to  the  automobile  accident  victim  is  greater  in  property 
damage  claims  than  bodily  injuiy  claims.  The  proposal  contained  in  the 
Columbia  Report  that  a  commission  be  formed  to  litigate  bodily  injury 
claims  only,  on  a  basis  of  liability  without  fault  and  to  leave  the  litiga- 
tion of  automobile  property  damage  claims  in  the  courts  where  liability 
or  fault  would  still  have  to  be  established  by  litigation,  would  obviously 
result  in  a  multiplicity  of  litigation  and  place  a  great  and  unnecessary 
burden  upon  the  automobile  accident  victim.  The  proponents  of  the 
Columbia  plan,  however,  admit  frankly  that  to  include  automobile 
property  damage  claims  in  a  Commission  sj'^stem  of  liability  without 
fault  would  raise  the  premium  rates  so  high  as  to  make  such  coverage 
prohibitive. 

Chapter  XII 

PROPOSED  EXCLUSION  OF  CERTAIN  TYPES  OF  AUTOMOBILE  ACCIDENTS  FROM 
COMPENSATION  PLAN  WOULD  RENDER  PLAN  UNWORKABLE  -  IF  INCLUDED  IN 
PLAN   WOULD   PRODUCE   GREATLY   INCREASED    PREMIUMS 

The  article  by  Professor  Young  B.  Smith  reviewing  the  Columbia 
Report  also  states: 

"The  suggested  plan  excludes  cases  where  the  person  injured 
or  killed  willfully  intended  to  cause  injury  to  himself  or  to  an- 
other." 

And: 

"Injuries  to  owners  and  operators  of  motor  vehicles  should  be 
excluded,  unless  they  are  caused  by  another  motor  vehicle. ' ' 
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And  still  further : 

"However,  the  committee  studies  shows  that  only  10%  of  the 
accidents  were  due  to  the  types  excluded  from  the  plan."  (CLR- 
799) 

The  Columbia  Plan  blithely  suggests  that  while  the  benefits  under 
their  plan  are  low,  that  any  person  who  feels  that  his  income  is  such 
as  to  warrant  greater  benefits,  is  amply  able  to  protect  himself  by 
carrying  accident  and  health  insurance  with  higher  limits. 

It  would  have  been  more  to  the  point,  if  the  proponents  had  recom- 
mended that  we  retain  the  present  system  and  suggested  that  motorists 
who  were  fearful  that  they  could  not  recover  damages  from  the  other 
party  in  the  event  of  an  accident,  should  cover  themselves  with  more 
liberal  life  insurance  policies,  health  and  accident  policies,  and  dis- 
ability policies  paying  medical  and  hospital  benefits,  etc.  In  California 
in  1932,  the  total  amount  of  health  and  accident  and  other  types  of 
policies  paying  disability  benefits,  hospital  and  medical  benefits,  etc., 
without  regard  to  fault,  was  only  $6,677,740  as  against  $494,109,710 
in  1959. 

The  Columbia  Committee  specifically  excludes  from  the  proposed 
compensation  plan  any  compensation  to  victims  of  hit-run  injuries  or 
those  struck  by  stolen  cars.  (CLR-213) 

The  proposed  compensation  plan  suggested  by  the  Columbia  Report 
provides  that  the  following  types  of  injuries  would  not  be  covered  in 
the  plan: 

"(b)  The  person  injured  was  the  operator  or  the  owner  of  a 
motor  vehicle  causing  the  injury  and  no  other  motor  vehicle  caused 
the  injury;  or" 

"(c)  Such  motor  vehicle,  at  the  time  the  injury  was  caused, 
was  being  operated  without  the  owner's  express  or  implied  consent. 
Nothing  in  this  act  shall  be  deemed  to  interfere  with  the  applica- 
tion of  existing  presumptions  for  establishing  such  consent." 
(CLR-237)  (See  also  pp  143,  294  for  types  of  motor  vehicle  acci- 
dents not  included  in  plan.) 

The  proposal  to  specifically  exclude  any  accident  not  involving  a 
collision  between  two  or  more  vehicles  or  one  vehicle  and  a  pedestrian 
is  of  far  greater  importance  than  the  proponents  realize.  In  other 
words  it  would  specifically  exclude  not  only  collisions  with  trains,  but 
collisions  with  fixed  objects  in  roadway,  vehicles  that  left  the  roadway 
and  overturned,  driverless  motor  vehicles,  an  ocf^upant  who  falls  from 
a  vehicle  in  boarding  or  alighting  from  the  vehicle  or  injured  within 
the  vehicle  without  a  collision  being  involved,  such  as  sudden  stops  or 
starts  causing  a  Avhiplash,  injuries  resulting  from  fire  in  the  vehicle  and 
many  other  types  of  factual  situations,  (pp  143,  213,  237,  294) 

It  is  worthy  to  note  that  in  California  in  1959  the  number  of  such 
accidents  resulting  in  injuries  and  death,  that  did  not  involve  a  colli- 
sion between  a  vehicle  and  a  pedestrian  or  two  or  more  vehicles,  and 
which  would  thereby  be  excluded  from  such  a  plan,  amounted  to  25,414 
out  of  a  total  of  95,880  accidents  involving  fatalities  and  non-fatal 
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injuries,  or  over  26%  of  the  total  number  of  such  accidents  happening 
in  California.^ 

Also  to  be  excluded  from  the  plan  would  be  out-of-state  motor  vehi- 
cles not  registered  in  the  state  where  the  compensation  plan  would  be 
in  effect.  In  California  in  1959,  according  to  the  same  source,  there 
were  a  total  of  6,368  out-of-state  motor  vehicles  involved  in  accidents 
resulting  in  282  fatalities  and  6,086  non-fatal  injuries.  (Page  72  of 
California  Highway  Patrol  Report) 

All  of  these  accidents  and  injuries  would  be  excluded  from  the  plan 
according  to  its  proponents. 

Since  the  proposed  plan  would  also  exclude  property  damage  claims 
the  motorist  would  be  required  to  pay  an  additional  premium  for  Pub- 
lic Liability — Property  Damage  and  Collision  insurance  and  to  sustain 
an  increase  in  his  present  premium  of  at  least  61%  to  support  such  a 
plan  as  envisioned. 

If,  however,  property  damage  claims  were  included  in  the  plan,  his 
present  premium  rate  on  his  car  would  be  increased  at  least  112%  above 
what  it  is  today  to  support  a  ' '  package ' '  plan,  according  to  the  Temple 
University  Survey  herein  referred  to.  All  of  these  survey  estimates  of 
the  increased  premium  cost  of  maintaining  such  a  compensation  plan, 
excluded :  All  accidents  unless  it  involves  a  motor  vehicle  and  a  pedes- 
trian or  two  or  more  motor  vehicles;  and  all  out-of-state  automobiles 
not  registered  in  the  state  where  the  plan  is  in  effect.  Under  such  a 
restricted  plan,  there  would  be  a  very  high  percentage  of  accidents 
where  the  motorist,  guest  or  passenger  would  be  relegated  to  his  com- 
mon law  tort  remedy  before  a  court  or  jury  since  he  is  denied  the 
benefits  of  such  a  compensation  plan.  If  he  wanted  such  protection,  he 
would  be  required  to  pay  an  extra  premium.  Much  confusion  will  neces- 
sarily arise  when  the  owner  or  operator  of  a  vehicle  collides  with  a 
pedestrian  or  another  vehicle  in  a  state  where  such  a  plan  is  in  effect. 

Let  us  assume  a  compensation  plan  where  out-of-state  vehicles  are 
excluded;  let  us  also  further  assume  the  following  factual  situation: 
A  driver  and  his  guest  or  passenger  in  a  vehicle  registered  under  the 
plan  is  involved  in  a  collision  with  an  out-of-state  motor  vehicle,  and 
the  driver,  guest  and  passenger  in  both  vehicles  are  injured.  If  the 
plan  contemplates  that  the  driver  and  his  guest  or  passenger  in  the 
registered  vehicle  shall  recover  compensation  benefits  even  though  the 
other  vehicle  is  not  registered  under  the  plan,  then  the  proponents  are 
extending  the  coverage  to  include  accident  disability,  and  medical  and 
hospital  coverage,  which  is  a  risk  coverage  in  addition  to  public  lia- 
bility. This  added  protection  would  increase  the  allowance  that  must  be 
made  for  premium  cost. 

If  such  a  risk  is  not  to  be  included  in  the  plan,  then  the  driver,  his 
guest  and  passenger  in  the  registered  vehicle  would  go  uncompensated 
unless  he  voluntarily  took  out  private  accident  disability  coverage  and 
medical  and  hospital  insurance  for  himself  and  his  guest  and  passenger. 

Obviously  the  owner,  driver  and  his  guest  and  passenger  in  the  regis- 
tered vehicle  would  retain  tlie  right  to  sue  the  out-of-state  motorist  for 
his  common  law  tort  liability.  In  this  situation  the  driver  and  his  guest 

1  Source:  Annual  Statl.stlcal  Report  1959,  Department  of  California  Highway  Patrol, 
jjage  11. 
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and  passenger  would  have  greater  rights  to  compensation  than  the 
same  persons  involved  in  a  collision  with  another  registered  vehicle. 
Would  the  out-of-state  motorist  and  his  guest  and  passenger  be  eligible 
for  compensation  benefits  under  the  plan?  Obviously  not,  since  he  had 
not  contributed  to  the  plan  by  paying  insurance  premiums  and  having 
his  vehicle  registered  under  the  plan.  We  submit  that  neither  the  gen- 
eral public  nor  the  legislature  would  countenance  such  unfairness. 

If  they  are  not  eligible,  they  would  be  entitled  to  exercise  the 
common  law  remedy  and  sue  the  owner  and  driver  of  the  registered 
vehicle  and  try  the  case  before  a  court  or  jury. 

To  protect  himself  in  this  situation,  the  owner  or  driver  of  a  reg- 
istered vehicle  would  be  required  to  take  out  voluntary  insurance 
and  pay  the  additional  premium  for  this  risk. 

But  suppose  the  driver,  his  guest  or  passenger  in  the  out-of-state 
vehicle  are  owners  of  a  registered  vehicle  within  the  state,  in  this 
situation  would  they  be  eligible  to  recover  benefits  under  the  com- 
pensation plan  even  though  they  were  driving  or  riding  in  an  out-of- 
state  unregistered  vehicle? 

The  out-of-state  pedestrian  or  resident  pedestrian  who  owns  no 
vehicle  registered  in  the  state  under  the  plan,  and  who  is  struck  by 
a  vehicle  which  is  registered  under  the  plan,  would  probably  not  be 
eligible  to  recover  compensation  benefits  since  he  has  not  contributed" 
in  any  way  financially  to  the  plan.  But  such  a  pedestrian  would  cer- 
tainly have  his  common  law  remedy  to  sue  the  owner  or  operator  of 
the  registered  vehicle  that  struck  him  in  a  court  of  law.  This  would 
require  further  insurance  to  cover  this  additional  risk. 

Let  us  assume  the  case  of  a  guest  or  passenger  in  a  vehicle  that  is 
registered  under  the  plan,  but  who  does  not  own  a  registered  vehicle 
under  the  plan  and  does  not  contribute  to  the  compensation  plan  in 
any  way.  If  such  a  person  is  injured  while  riding  in  a  vehicle  reg- 
istered under  the  plan,  would  he  have  the  right  to  recover  compensa- 
tion benefits  under  the  compensation  plan?  Since  it  must  be  remem- 
bered that  the  compensation  plan  does  not  simply  provide  public 
liability  coverage  against  any  judgment  the  insured  might  be  legally 
liable  to  pay,  but  guarantees  compensation  benefits  regardless  of  fault, 
it  would  be  manifestly  unfair  to  allow  the  person  who  does  not  con- 
tribute one  cent  to  the  plan  to  benefit  by  it  without  establishing  the 
fault  of  the  driver,  even  though  the  victim  was  a  guest  or  passenger. 

If  the  plan  contemplates  including  such  fact  situations  within  the 
plan,  it  would  be  requiring  all  innocent  drivers  and  owners  of  vehicles 
to  pay  tribute  in  the  form  of  insurance  premiums  to  protect  injured 
persons  who  if  at  fault  would  be  unable  to  establish  liability  in  a  court 
of  law,  and  who  had  contributed  nothing  toward  the  plan.  If  such 
classes  of  accidents  were  excluded  then  the  owner  or  operator  of  the 
vehicle  registered  under  the  plan  would  be  required  to  take  out  addi- 
tional insurance  coverage  for  this  risk. 

Let  us  consider  the  owner  and  operator  of  a  motor  vehicle  registered 
under  the  plan  in  the  state,  who  for  one  reason  or  another  fails  to 
pay  or  renew  the  insurance  on  his  car,  or  who  operates  the  car  without 
a  registration  certificate,  if  insurance  coverage  is  required  as  a  pre- 
requisite to  registration.  This  is  not  entirely  inconsequential  as  the 
California   State   Highway  Patrol   in   their   annual   statistical  report 
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of  1959  on  page  21  show  that  there  were  3,887  drivers  involved  in 
accidents  in  Cailfornia  who  had  no  license  to  operate  and  which  re- 
sulted in  212  fatalities  and  3,675  non-fatal  injuries.  In  the  same 
Highway  Patrol  Report  it  is  established  that  there  were  685  motor 
vehicles  which  were  not  registered,  resulting  in  14  fatalities  and  671 
non-fatal  injuries. 

The  exclusion  of  certain  classes  of  accidents,  would  require  the 
motorist  to  take  out  additional  coverage  to  cover  the  hazards  or  risks 
he  might  incur  for  accidents  not  covered  by  the  compensation  plan, 
resulting  from  such  occurrences  as:  Collision  with  trains,  fixed  objects, 
sudden  stops,  running  into  ditch,  running  off  the  road,  turning  over, 
etc.  which  in  California  amounts  to  over  26%  of  all  fatal  and  non-fatal 
accidents. 

The  Columbia  Plan  would  relegate  the  owner  of  a  vehicle  covered 
under  the  plan,  to  sue  the  city,  county  or  state,  or  other  municipal 
subdivision,  for  negligence  proximately  contributing  to  an  accident, 
such  as  a  hole  in  the  street,  failure  to  post  proper  road  signs,  etc., 
unless  there  was  a  collision  with  another  vehicle.    (CLR-139-140) 

Some  of  the  advocates  of  the  compensation  plan  who  have  written 
on  the  subjct  since  the  Columbia  Report  of  1932  have  proposed  to 
modify  the  inclusiveness  feature  of  the  original  compensation  plan  by 
adding  that  in  cases  of  willful  and  wanton  acts,  criminal  negligence 
and  intoxication  that  the  innocent  victim  may  retain  his  right  to 
pursue  a  cause  of  action  in  a  court  of  law.  It  is  quite  obvious  to  any 
intelligent  observer  that  this  would  merely  invite  suits  in  the  common 
law  courts  based  upon  allegations  that  the  defendant  was  guilty  of 
willful  and  wanton  misconduct,  criminal  negligence  or  intoxication  in 
order  to  get  his  case  before  a  court  or  jury.  So  this  suggestion  would 
not  seem  to  have  merit  and  we  come  back  to  the  basic  proposition  that 
the  willful  and  wanton  driver,  the  criminally  negligent  driver  and 
the  drunken  driver  will  have  exactly  the  same  rights  as  the  most  inno- 
cent victim  on  the  highway  and  will  receive  exactly  the  same  amount 
of  award  for  similar  injuries. 

The  Columbia  Report  maintains  that: 

"Where  the  injury  involves  a  permanent  disability  the  eco- 
nomic loss  is  often  heavy  because  medical  expense  is  heavy  and 
permanent  physical  impairment  may  result.  Here,  as  in  all  other 
cases,  not  insured  defendants  usually  fail  to  pay  and  when  they 
do  pay,  very  rarely  pay  a  substantial  amount.  Whatever  means 
may  be  found  of  meeting  the  immediate  crisis  in  these  cases,  the 
loss  which  will  continue  for  life  wiU  not  be  compensated." 
(CLR-58) 

The  latest  records  put  out  by  the  National  Safety  Council  in  its 
"Accident  Facts" — 1960  Edition,  shows  that  the  total  number  of 
non-fatal  injuries  is  some  9,200,000;  only  350,000  suffer  permanent 
impairment  or  approximately  3%.  A  letter  memo  from  the  National 
Safety  Council  dated  August  12,  1960,  breaks  the  permanent  dis- 
ability cases  down  .still  further,  showing  that  of  the  total  number  of 
people  injured  in  all  classes  of  accidents  in  the  United  States  in  1959, 
only  4,000  suffered  permanent  total  disability  (0.043%)  or  slightly 
more  than  four  tenths  of  1%  of  the  total  number  of  persons  involved 
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in  non-fatal  injuries  of  all  types.  If  we  assume  that  of  the  total  number 
of  persons  injured  in  motor  vehicle  accidents  the  same  percentage  is 
0.043%  sustain  permanent  total  disability,  the  estimated  number  of 
persons  in  the  entire  United  States  who  sustain  permanent  total  dis- 
ability resulting  from  automobile  accidents,  would  be  only  602.  If  we 
assume  that  a  higher  percentage  of  automobile  accident  victims  sus- 
tain permanent  total  disabilities  than  in  accidents  resulting  from  other 
causes,  and  doubled  this  figure,  it  stiU  amounts  to  only  about  1200 
persons. 

The  National  Safety  Council  record  for  1959  also  showed  that  of 
the  approximately  1,400,000  persons  who  sustained  non-fatal  injuries 
in  motor  vehicle  (non  work)  accidents  in  1959  only  120,000  or  8.5% 
of  the  total  sustained  any  type  of  permanent  impairment  (this  would 
include  permanent  partial  as  well). 

If  we  assume  that  approximately  602  or  even  1200  persons  sustained 
permanent  total  disability  resulting  from  automobile  accidents  annually 
out  of  an  estimated  total  of  9,200,000  non-fatal  injuries  annually,  such 
an  infinitesimal  percentage  cannot  be  regarded  as  posing  any  great 
social  or  economic  problem. 

Chapter  XIII 

THE  COST  TO  THE  TAXPAYER  OF  ADMINISTERING  AN  AUTOMOBILE  COMPENSATION 
PLAN  WOULD  BE  GREATER  THAN  THE  PRESENT  COST  OF  HANDLING  AUTOMOBILE 
ACCIDENT  CASES  BEFORE  COURTS  OR  JURIES 

The  Columbia  Report  now  centers  its  attack  on  the  court  and  jury 
system  from  the  standpoint  of  costs : 

"d.  Cost  of  Trials:  *  *  *  "Without  attempting  to  include  the 
last  two  items  (court  room  space  and  service),  the  cost  of  jury 
trials  appears  to  be  heavy  in  proportion  to  the  results  obtained." 
(CLR-37) 

The  Columbia  Report  attacks  the  present  court  and  jury  system  and 
proposes  to  substitute  therefor  a  compensation  commission  with  liability 
without  fault,  patterned  after  the  existing  workmen's  compensation 
systems.  It  would  seem  appropriate  to  compare  the  cost  to  the  taxpayer, 
the  victim  and  the  operating  expense  to  the  employer  or  insurance 
carrier  of  the  two  systems. 

This  assumption  on  the  part  of  the  authors  of  the  Columbia  Report 
is  effectively  refuted  in  the  University  of  Illinois  report  of  1952  in 
which  Professor  Alfred  Conrad  collaborated.  Their  report  made  a  com- 
parison of  the  taxpayers'  expense  in  operating  the  Illinois  Workmen's 
Compensation  System  compared  with  F.E.L.A.  System.  (See  A.B.A. 
Journal  Dec.  1952,  page  1011).  The  results  of  their  study  show  the 
following : 

Taxpayers  Expense  Percent 

Workmen's   Compensation   System 4.3 

F.E.L.A.  Plan -5 

This  survey  established  two  important  facts:  First,  the  Columbia 
Report  estimate  of  a  2%  cost  to  taxpayers  of  operating  a  compensation 
plan  is  too  low  for  modern  times.  And  secondly,  the  court  and  jury 
system  costs  the  taxpayer  only  11.6%  or  less  than  one  eighth  as  much 
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to  support  a  court  and  jury  system,  as  it  costs  to  support  a  compensa- 
tion commission  plan. 

The  University  of  Illinois'  Report  of  1952  also  shows  the  following 
percentage  of  net  profits  to  the  innocent  victim  under  the  two  plans 
(University  of  Illinois  Report,  page  1) 

Percent 

F.E.L.A.  Plan   80 

Workmen's  Compensation  System 66$ 

This  seems  to  indicate  that  under  a  Workmen 's  Compensation  System 
the  insured  workman  received  far  less  net  profits  than  under  the 
F.E.L.A.  system  which  operates  under  the  present  court  and  jury 
system. 

The  report  also  shows  that  in  comparing  the  total  operating  expenses 
of  the  two  systems,  the  F.E.L.A.  system  is  far  more  economical  than 
the  workmen's  compensation  system.  (See  A.B.A.  Dec.  1952  pp  10-14) 

Percent 

F.E.L.A.  Plan 24.6 

Workmen's  Compensation   System 57.3 

Since  both  automobile  accident  cases  and  F.E.L.A.  cases  are  usually 
tried  before  a  jury  and  involve  similar  issues  of  liability  and  damages 
and  take  substantially  the  same  length  of  time  to  try,  we  believe  the 
studies  made  by  the  University  of  Illinois  in  1952  are  far  more  reliable 
than  the  cost  figures  collected  by  the  Columbia  Committee,  which  inci- 
dentally covered  the  year  1930,  not  1932. 

In  further  support  of  its  claim  that  the  cost  of  maintaining  the  court 
and  jury  system  for  the  trial  of  motor  vehicle  accident  cases  is  too  high, 
they  announce  the  results  of  the  following  study : 

"A  careful  estimate  prepared  for  the  conunittee  indicates  the 
daily  cost  of  running  a  common  pleas  trial  courtroom  in  Phila- 
delphia to  be  $232.00  ^°  and  that  the  average  motor  vehicle  trial 
takes  from  a  day  to  a  day  and  a  half.  The  verdicts  in  more  than 
half  of  the  motor  vehicle  cases  studied  in  Philadelphia  are  for  the 
plaintiff,  but  the  amounts  are  for  the  most  part  small,  57%  being 
for  $500.00  or  less,  and  75%  for  $1,000.00  and  less." 

"In  the  County  of  New  York  a  day  of  trial  in  one  room  of  the 
Supreme  Court  costs  approximately'-  $200.00.-'^  In  this  court  the 
verdicts  are  larger  than  in  Philadelphia,  only  31%  of  them  being 
for  $1,000.00  or  less.  In  the  circuit  and  superior  courts  of  Vigo 
County  (Terre  Haute,  Indiana)  and  in  Delaware  County  (Muncie, 
Indiana),  the  cost  per  day  has  been  carefully  calculated  for  the 
committee  and  fixed  at  $108.00  and  $120.00  respectively." 
(CLR-37) 

It  will  be  noted  in  footnotes  26  and  27  to  the  Columbia  Report  on 
page  43,  these  figures  appear  to  be  for  the  year  1930. 

Since  the  average  amount  of  jury  damage  awards  compared  with  the 
cost  of  conducting  trial  has  an  important  bearing  on  the  economy  of 
the  court  and  jury  system,  it  is  interesting  to  compare  the  average 
amount  of  verdicts  in  1930  upon  wliich  the  Columbia  Report  is  based, 
with  the  average  amount  of  verdicts  today. 
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According  to  the  report  of  the  presiding  judge  of  the  Superior  Court 
of  San  Francisco,  California,  issued  February  1,  1960,  and  covering  the 
calendar  year  1959,  it  appears  that  199  jury  verdicts  were  brought  in 
in  motor  vehicle  accident  cases  in  San  Francisco  County,  56%  being 
plaintiff  verdicts  and  44%  being  defense  verdicts,  and  the  median 
award  was  $5,500.  A  survey  conducted  by  the  Public  Management  Re- 
search Institute  shows  that  no  verdict  was  for  less  than  $749,  only  one 
verdict  was  for  less  than  $1,000,  and  all  verdicts  but  one  were  for 
$1,500  or  more,  and  all  but  two  verdicts  were  for  $2,000  or  more.  After 
asserting  that  a  sufficient  allowance  for  the  cost  of  state  administration 
of  a  compensation  plan  for  motor  vehicles  would  be  2%  of  the  total 
cost  to  the  policyholders,  they  suggest : 

''Against  all  these  administrative  expenses,  if  borne  by  the  tax- 
payers, should  be  set  off  some  saving  in  the  conduct  of  the  courts. 
This  saving  would  be  chiefly  in  the  fees  of  jurors,  unless  and  until 
a  new  plan  so  reduced  judicial  business  so  as  to  affect  materially 
the  cost  of  conducting  the  courts."  (CLR-159) 

In  the  first  place,  in  most  courts  the  jury  fees  are  paid  by  the  parties 
demanding  the  jury.  In  these  jurisdictions  there  would  of  course  be  no 
saving  to  the  taxpayer.  In  California  the  jury  fees  are  paid  by  the. 
litigants.  The  proponents  of  the  plan  concede  that  unless  and  until 
the  new  plan  was  able  to  reduce  judicial  business  it  would  not  affect 
materially  the  cost  of  conducting  the  courts.  We  fail  to  see  how  judicial 
business  would  be  greatly  reduced  if  all  of  the  various  types  of  litiga- 
tion arising  out  of  automobile  accident  cases,  such  as  non-collision 
cases,  claims  for  automobile  property  damage,  collisions  with  trains 
and  trolleys,  suits  against  cities,  counties  and  states  for  defective  road- 
way and  sign  construction,  accidents  involving  out-of-state  vehicles, 
unlicensed  vehicles,  unregistered  vehicles,  hit  and  run  accidents  and 
uninsured  motorists.  In  addition  to  these  cases,  which  will  be  excluded 
from  the  proposed  compensation  system,  all  other  types  of  litigation 
would  still  be  retained  within  the  jurisdiction  of  the  courts,  including 
all  other  types  of  tort  actions.  When  it  is  considered  that  in  the  San 
Francisco  Bay  Area,  according  to  a  recent  unbiased  survey  only  13.5% 
of  court  time  is  consumed  in  the  trial  of  automobile  accident  cases,  it  is 
difficult  to  see  how  very  much  court  expense  would  be  saved. 

While  it  is  true,  at  the  present  time,  that  80%  of  all  claims  filed 
against  insurance  companies  for  personal  injuries  are  settled  before 
the  filing  of  suit,  we  must  consider  the  fact  that  with  a  compensation 
commission  granting  benefits  regardless  of  fault,  ihat  practically  every 
accident  may  result  in  the  filing  of  a  claim  by  both  parties  to  the  acci- 
dent, with  the  compensation  board,  which  would  have  to  be  processed 
by  the  board.  If  injured  motorists  know  that  they  can  get  something 
for  nothing  without  even  hiring  an  attorney,  there  undoubtedly  would 
be  a  flood  of  claims  or  applications  filed  with  the  compensation  com- 
mission which  might  cost  the  public  more  in  administrative  costs  and 
expenses  than  the  amount  of  the  claim.  The  number  of  disabling  non- 
work  automobile  injuries  in  1959,  which  disabled  the  injured  party 
beyond  the  day  of  accident,  was  1,300,000  according  to  the  compilations 
of  the  National  Safety  Council.  How  many  claims  were  filed  on  these 
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injuries  is  not  known  to  j'our  committee.  However,  the  number  of  per- 
sons injured  in  all  non-work  automobile  accidents  including  injuries 
involving  one  or  more  days  of  restricted  activity  or  medical  attendance, 
for  the  fiscal  year  1958-1959  as  reported  by  The  Public  Health  Survey 
is  3,077,000.  This  is  the  true  claim  filing  potential,  not  1,300,000  per- 
sons. Your  committee  is  very  much  afraid  that  the  universal  adoption 
of  the  compensation  commission  plan  would  open  up  a  virtual  Pan- 
dora's Box  of  trouble  in  needless  litigation  to  process  minor  and  in- 
consequential claims  with  either  great  expense  to  taxpayers  to  maintain 
an  adequate  staff  of  referees,  court  reporters,  clerks,  etc.,  or  a  time 
delay  and  congestion  in  the  commission  that  would  make  the  alleged 
time  delay  and  congestion  in  the  courts  fade  into  insignificance. 

The  suggestion  that  to  avoid  these  small  claims  the  plan  excludes 
injuries  lasting  for  less  than  one  week  will  not  work  as  well  with 
automobile  accident  victims  as  it  would  with  workmen  injured  on  the 
job. 

If  medical  expense  is  free  and  available  from  the  first  day  of  injury 
and  the  person  injured  is  a  child,  teen-ager,  housewife  or  unemployed 
adult,  or  a  worker  who  is  temporarily  unemployed,  there  would  be 
great  temptation  to  insure  the  fact  that  his  disability  does  extend 
beyond  one  day  or  one  week,  by  seeing  the  doctor  frequently  and  stay- 
ing home  and  avoiding  all  activity.  Your  Committee  is  very  much 
afraid  that  the  inducement  to  false  and  exaggerated  claims  would  be 
greatly  magnified  by  such  a  commission  if  made  applicable  to  automo- 
bile accident  victims. 

Chapter  XIV 

PROPOSED  BENEFITS  UNDER  AUTOMOBILE  COMPENSATION  SYSTEM  WOULD  BE 
UNCONSCIONABLY  INADEQUATE  -  TO  PROVIDE  ADEQUATE  BENEFITS  WOULD 
RESULT   IN    EXORBITANT   PREMIUMS 

In  speaking  of  hardship,  nothing  could  create  a  greater  hardship  to 
the  seriously  injured  person  or  the  dependents  of  a  deceased  motorist 
than  the  pitifully  inadequate  compensation  benefits  proposed  in  the 
various  plans  that  have  been  considered.  The  proposal  of  the  Columbia 
Committee  is  set  forth  on  pp  212-213  of  its  report,  as  follows: 

"Outline  of  a  Compensation  Plan:  The  Committee  framed  for 
its  own  consideration  a  working  plan  modeled  after  the  workmen's 
compensation  laws.  The  exact  benefits  of  a  workmen's  compensation 
law  can  of  course  be  applied  to  all  persons  engaged  in  lucrative 
occupations,  but  not  to  housewives,  children  and  permanently  un- 
employed persons.  For  injuries  to  a  housewife,  the  Committee's 
assumed  plan  provides  benefits  based  on  the  wages  generally  paid 
for  housework,  while  for  death  the  plan  assumes  an  amount  not 
exceeding  $1,500.  For  injuries  to  children  and  to  permanently 
unemployed  persons,  the  plan  assumes  compensation  at  $8.00  a 
week,  and  for  the  death  of  a  child,  a  minimum  of  $500  and  a 
maximum  of  $2,500.  In  cases  of  permanent  disability  of  children, 
provision  is  made  for  increases  of  the  weekly  rate  from  time  to 
time.  In  all  cases,  medical  and  funeral  expenses  are  to  be  paid." 

Could  anything  be  more  unjust,  inequitable  and  impose  greater 
hardship  upon  the  surviving  husband  and  children  of  a  housewife  who 
is  killed?  In  recent  vears  verdicts  between  $75,000  to  $150,000  have 
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been  awarded  to  the  surviving  husband  and  minor  children  of  deceased 
housewives,  which  verdicts  have  been  supported  by  expert  factual 
testimony  as  to  the  tremendous  financial  cost  to  procure  the  services 
of  a  substitute  mother  who  would  act  as  a  combination  housekeeper, 
cook  and  governess  for  the  household  and  for  the  children,  thus  re- 
leasing the  father  to  pursue  his  regular  employment  and  support  his 
family.  Family  service  agencies'  and  emploj^ient  agencies'  records 
reveal  that  it  would  cost  a  minimum  of  $300  to  $400  a  month  for  such 
a  combination  housekeeper,  governess  and  cook,  varying  of  course 
with  the  number  of  children,  who  would  live  on  the  premises  and  who 
would  be  entitled  to  one  and  a  half  days  off  per  week.  The  cost  of  a 
replacement  governess-housekeeper  for  one  and  a  half  days  a  week 
would  run  approximately  $100  per  month  additional.  On  top  of  this 
cost  would  be  the  estimated  cost  of  board  and  room  for  the  housekeeper- 
governess,  unemployment  insurance  payments,  social  security  pay- 
ments, workmen's  compensation  premiums  and  the  fee  of  the  placement 
bureau  or  family  service  agency.  Yet  the  Columbia  plan  envisions  a 
maximum  amount  of  $1500  for  the  death  of  a  housewife. 

Let's  take  a  person  who  is  permanently  unemployed  at  the  time  of 
the  accident  and  who  has  sustained  a  permanently  crippling  injury. 
While  it  is  true  that  he  was  unemployed  at  the  time  of  the  accident, 
he  was  certainly  entitled  to  live  out  the  rest  of  his  years  in  comfort 
and  he  may,  prior  to  the  accident,  have  been  in  perfect  mental  and 
physical  health  despite  the  fact  that  he  was  permanently  unemployed. 
Such  an  unemployed  victim  could  become  paralyzed  from  the  waist 
down  or  could  have  a  permanent  brain  injury  that  renders  him  men- 
tally and  physically  incapable  of  caring  for  himself,  or  he  might  have 
a  leg  or  an  arm  off  or  two  arms  or  two  legs  off  as  the  result  of  an  acci- 
dent. Yet  the  Columbia  plan  would  only  award  a  maximum  of  $8.00 
a  week  in  compensation. 

Let's  take  the  case  of  the  death  of  a  minor  child  where  a  maximum 
of  $2500  is  placed  on  the  value  of  his  life.  Many  situations  could  be 
cited  where  a  minor  child  is  the  sole  support  of  a  widowed  mother  or 
his  parents  who  are  totally  unemployable  or  who,  in  a  few  years,  would 
be  expected  to  be  the  sole  support  of  such  parents.  Yet  upon  the  death 
of  such  a  child  the  parent  or  parents  would  be  limited  to  the  sum  of 
$2500.00. 

The  plan  of  scheduled  benefits  under  the  Columbia  plan  was  based 
on  the  benefits  paid  under  the  New  York  Workmen 's  Compensation  law 
then  in  effect,  which  allowed  only  $200  for  funeral  expenses  and  an 
average  of  only  $7,442  for  the  death  of  a  wage  earner  leaving  depend- 
ents. Nothing  could  impose  greater  hardship  upon  the  widow  and  minor 
children  of  a  deceased  breadwinner  of  a  family  if  such  a  low  value  were 
placed  upon  his  life. 

Other  inadequacies  of  the  proposed  Columbia  compensation  plan 
schedule  of  benefits,  is  found  in  the  suggestion  that  for  serious  facial 
and  head  disfigurement  impairing  earning  power,  a  maximum  of  $3500 
would  be  allowed.  (CLR-243) 

It  further  suggests  that  the  maximum  that  could  be  allowed  for 
permanent,  partial  or  temporary  partial  disability  cannot  exceed  $20.00 
a  week  and  benefits  for  permanent,  total  or  temporary  total  shall  not 
exceed  $25.00  a  week.  (CLR-243) 
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Your  Committee  submits  that  instead  of  preventing  hardships,  a 
compensation  commission  plan  would  enormously  increase  the  hard- 
ships that  now  exist. 

The  workmen's  compensation  law  of  New  Jersey  in  1955,  which  was 
the  basis  of  the  Temple  University  premium  cost  analysis,  only  allowed 
a  maximum  of  $30.00  a  week  with  minimums  as  low  as  $10.00  a  week 
and  pajTiients  limited  to  300  weeks  for  injuries  resulting  in  temporary 
disability.  In  no  event  could  the  victim  receive  more  than  two  thirds 
of  his  actual  wages.  Similar  minimum  and  maximum  weekly  benefits 
are  provided  for  in  permanent  total  disability  cases,  but  are  limited  to 
450  weeks,  after  which  the  case  is  to  be  reviewed  and  the  compensation 
reduced  if  the  victim  has  become  capable  of  earning  wages.  Similar 
benefits  are  provided  for  injuries  resulting  in  permanent  partial  dis- 
ability with  payments  limited  in  any  event  to  550  weeks.  Loss  of  an 
arm  would  entitle  the  injured  victim  to  a  maximum  of  300  weeks  of 
compensation  benefits,  which  at  a  minimum  of  $10.00  a  week  would  be 
$3,000  and  at  the  maximum  of  $30.00  a  week  would  be  $9,000.  The  loss 
of  a  foot  would  be  rated  at  a  maximum  of  200  weeks  of  compensation 
or  $2,000  minimum  to  $6,000  maximum.  Benefits  for  the  loss  of  a  leg 
would  be  limited  to  275  weeks  of  compensation  providing  a  minimum 
of  $2,750  or  a  maximum  of  $8,250.  A  person  completely  deaf  as  the 
result  of  loss  of  hearing  in  both  ears  would  receive  a  maximum  of  200 
weeks  of  compensation  providing  a  minimum  of  $2,000  or  a  maximum 
of  $6,000  in  total  compensation. 

Since  these  payments  are  paid  at  the  rate  of  $10  to  $30  a  week,  the 
present  value  commuted  at  5%  would  be  substantially  less  than  the 
amounts  mentioned. 

In  death  cases  only  $250  would  be  allowed  for  medical,  hospital  and 
funeral  expenses  incurred.  The  payments  to  the  dependents  would  pro- 
vide a  minimum  of  $10  and  a  maximum  of  $30  per  week  and  in  no 
event  to  exceed  35%  of  wages  with  one  dependent  and  up  to  60%  of 
the  wages  of  the  decedent  for  6  or  more  dependents.  Here  again  there 
is  an  absolute  limit  of  300  weeks  and  a  minimum  of  $10  a  week  or  a 
maximum  of  $30  a  week  which  provides  a  death  benefit  before  commu- 
tation of  a  minimum  of  $3000  and  a  maximum  of  $6000  unless  the 
children  were  of  such  tender  years  that  the  number  of  weeks  until  they 
reach  the  age  of  18  exceeded  300  weeks;  in  which  event  they  would 
receive  the  scheduled  compensation  for  each  week  until  reaching  the 
age  of  18. 

For  injuries  not  resulting  in  death  medical  and  hospital  services 
were  to  be  paid  by  the  employer  not  in  excess  of  $50  unless  the  victim 
petitioned  the  workmen's  compensation  bureau  and  established  need 
and  that  the  costs  were  reasonable.^ 

The  so  called  Saskatchewan  Automobile  Accident  Insurance  Act  pro- 
vides the  following  personal  injury  coverage: 

For  dismemberment  or  amputation,  or  loss  of  function  with  or  with- 
out amputation,  the  maximum  total  amount  that  could  be  recovered  is 
$4000.  Lesser  injuries  would  provide  for  correspondingly  lower  com- 
pensation benefits.  As  an  example,  total  ankylosis  (stiffness)  of  the 
shoulder,  with  the  arm  at  the  side  and  the  scapula  (shoulder  blade) 
fixed,  provides  for  payment  of  only  40%  of  the  $5000;  that  is,  for  a 

I  Source:  Temple  University  Economics  and  Business  Bulletin,  March  1960,  p.  52. 
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stiff  shoulder  joint  $1600  is  paid.  Amputation  of  an  entire  foot  allows 
30%  of  the  $4000  or  $1200.  Loss  of  an  arm  between  the  shoulder  and 
the  elbow  would  be  50%  or  $2000.  Loss  of  an  arm  at  the  shoulder  joint 
would  be  85%  or  $3400.  The  fracture  of  a  vertebral  body  in  the  dorsal- 
lumbar  spine,  with  recovery  up  to  25%  of  normal  would  provide  the 
munificent  sum  of  $2540.  Deafness  in  both  ears  would  provide  the  sum 
of  $900.  Loss  of  an  arm  below  the  elbow  would  produce  the  sum  of 
$1600  in  benefits.  Varying  sums  up  to  a  maximum  of  $2000  are  payable 
to  injured  persons  requiring  the  attendance  of  a  doctor,  hospital, 
X-rays,  ambulance  service,  etc.  The  weekly  indemnity  rate  is  $25  a 
week  during  the  period  of  total  incapacitation  but  not  exceeding  104 
consecutive  weeks  or  a  period  of  two  years.  A  housewife  or  a  widow 
managing  a  household  would  receive  only  $25  a  week  not  exceeding  12 
consecutive  weeks  if  she  were  totally  and  continuously  disabled.  All  of 
these  total  sums  mentioned  for  specific  injuries  or  amputations  would 
have  to  be  commuted  at  the  present  value,  since  the  total  sums  men- 
tioned would  be  paid  at  a  weekly  rate  of  $25  a  week,  thus  materially 
reducing  the  present  cash  value  of  such  awards. 

When,  we  come  to  death  benefits  under  the  Saskatchewan  Act  we  find 
that  the  maximum  amount  payable  for  the  primary  dependent  would 
be  $5000  and  $1000  for  each  secondary  dependent  with  a  total  aggre- 
gate for  secondary  dependents  of  $5000.  In  other  words,  if  a  deceased 
bread  winner  left  a  wife  and  one  child  the  maximum  that  they  could 
secure  would  be  $6000.  If  he  left  a  wife  and  five  children  the  maximum 
they  could  secure  is  $10,000.  If  he  left  a  wife  and  10  children  the  maxi- 
mum would  still  be  $10,000.  If  the  victim  *were  a  housewife  $2000 
would  be  payable  to  the  husband  and  nothing  to  the  children.  In  the 
event  of  a  death  of  a  child  up  to  the  age  of  17  years  the  parents  would 
receive  the  sum  of  $100  for  children  up  to  the  age  of  six  years  and  up 
to  as  high  as  $1000  for  a  child  between  the  ages  of  15  and  17  inclusive. 

In  all  of  these  cases  the  claimant  would  have  to  establish  that  the 
death  caused  by  a  motor  vehicle  accident  occurred  within  90  days 
following  the  accident,  or  within  120  weeks  of  total  continuous  dis- 
ability following  the  accident.^ 

These  personal  injury  coverages  are  paid  to  each  insured  motorist 
who  pays  a  premium  for  this  protection.  It  is  comparable  to  health 
and  accident  insurance  with  limited  medical  and  hospital  benefits. 
Third  party  liability  coverage  is  also  provided  which  merely  means 
that  innocent  victims  of  automobile  accidents  must  sue  and  recover  a 
judgment  against  the  offending  motorist  to  recover  on  the  offending 
motorist 's  insurance  policy  for  bodily  injury,  death  or  property  damage. 
The  minimum  coverage  for  bodily  injury  or  death  is  $10,000  and 
$20,000,  and  for  property  damage  $5000.  Additional  coverage  above 
these  limits  may  be  procured  by  paying  a  higher  premium. 

The  Saskatchewan  plan  does  not  substitute  an  exclusive  compensation 
system  which  would  take  automobile  liability  cases  out  of  the  courts, 
since  the  right  to  sue  the  offending  motorist  is  still  preserved.  If  the 
Saskatchewan  plan  were  put  into  effect  in  California  instead  of  re- 

1  Source:  Saskatchewan  Automobile  Accident  Insurance  Act  Explained:  Revised  1900, 
Issued  by  Saskatchewan  Government  Insurance  Office. 
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ducing  litigation  in  the  courts,  it  would  increase  litigation  since  instead 
of  87.8%  of  the  motorists  being  insured  100%  of  the  motorists  would 
be  required  to  be  insured.  During  the  license  year  1944-1945  less  than 
12%  of  the  owners  of  private  automobiles  in  Saskatchewan  carried 
public  liability  insurance.^ 

The  Saskatchewan  Government  Insurance  Office's  explanation  of  the 

automobile  insurance  act  revised  as  of  July,  1958,  states  on  page  9  that : 

"Before  the  automobile  accident  insurance  act  was  introduced, 

not  more  than  10%  of  Saskatchewan  motorists  carried  even  partial 

insurance. ' ' 

The  proponents  of  a  compensation  plan  point  to  the  very  low  pre- 
mium rates  charged  in  Saskatchewan  under  their  plan.  Many  arguments 
have  been  submitted  to  show  why  the  Saskatchewan  plan  would  not  be 
comparable  to  the  conditions  existing  in  California  or  any  other  part 
of  the  United  States ;  such  as  the  fact  that  it  is  a  very  sparsely  settled 
community  with  a  relatively  small  number  of  automobiles ;  that  a  good 
part  of  the  year  during  the  winter  time  the  roads  are  well  nigh  im- 
passable, reducing  the  amount  of  automobile  driving  to  a  minimum; 
while  in  the  United  States  they  are  modern  broad  high  speed  highways 
and  traffic  is  encouraged  so  that  the  number  of  passenger  miles  traveled 
per  driver  or  per  registered  motor  vehicle  is  much  higher.  If  this  is  true, 
obviously  a  person  who  drives  100,000  miles  a  year  will  have  on  the 
average  more  accidents  or  a  higher  accident  rate  than  a  person  who 
drives  only  10,000  miles  a  year. 

Although  it  is  true  that  in  California,  workmen's  compensation  bene- 
fits have  been  increased  to  a  far  more  liberal  extent  than  most  states 
of  the  Union,  there  are  many  inequities  inherent  in  any  compensation 
plan  such  as  this.  Number  one,  a  workman  who  is  injured  on  the  job 
no  matter  how  horribly  he  may  suffer  can  recover  nothing  for  mental 
or  physical  pain  and  suffering  even  though  the  pain  and  suffering  is 
permanent.  In  death  cases  nothing  is  allowed  for  the  factor  of  pecuniary 
loss  of  comfort,  society,  companionship,  protection,  nurture,  support 
and  education,  which  factors  are,  of  course,  allowable  elements  of  dam- 
age in  any  wrongful  death  action  under  general  tort  law. 

In  both  fatal  and  non-fatal  industrial  injuries,  the  injured  emplo^'^ee 
or  his  dependents  do  not  receive  full  recompense  for  his  past  or  future 
wage  loss  or  earning  loss.  In  both  instances  the  applicants  are  limited 
to  a  maximum  of  65%  of  his  earnings  or  $65.00  per  week,  whichever  is 
lower,  for  temporary  disability  payments  and  65%  of  his  average  weekly 
earnings,  or  $52.50  a  week,  whichever  is  lower,  in  permanent  disability 
cases  with  a  limit  of  240  weeks  in  temporary  disability  cases  and  400 
weeks  in  permanent  disability  cases.  There  is  no  provision  for  a  man 
with  unusual  .skills  or  a  businessman  or  professional  man  whose  income 
might  range  from  $100  to  $500  a  week.  Under  the  present  .system  of 
tort  law,  if  the  injured  victim  can  establish  liability,  he  would  be  en- 
titled not  only  to  the  full  amount  of  his  actual  wages  lost  up  to  the 
date  of  trial  but  the  estimated  amount  of  his  future  wages  projected 

'  Source :  A  report  on  the  study  of  compensation  for  victims  of  automobile  accidents, 
pp.  8  and  9.  Prepared  by  Special  Committee  of  the  Saskatchewan  Government. 
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into  the  future.  If  a  man  is  totally  permanently  disabled  for  the  rest 
of  his  life,  it  is  only  fair  that  he  sliould  be  compensated  for  any  special 
damage  which  he  has  or  will  sustain  in  the  future,  including  present 
cash  value  of  his  future  wage  loss  which,  of  course,  is  denied  him  under 
the  present  Workmen's  Compensation  Act.  Many  inequities  also  exist 
under  the  present  Workmen's  Compensation  Act.  It  is  true  that  a 
workman  in  the  higher  earning  brackets  in  excess  of  $80.77  a  week 
could,  if  he  were  100%  disabled,  secure  a  life  pension  paying  a  maxi- 
mum of  $48.46  a  week.  However,  the  same  man  who  was  working  only 
part  time  or  another  man  whose  income  was  in  the  lower  bracket,  al- 
though 100%  disabled,  would  be  entitled  to  a  maximum  life  pension  of 
only  $18.46  a  week  if  his  average  weekly  wages  were  $30.77  or  less  per 
week.  The  same  man  in  the  same  lower  income  bracket  or  a  man  working 
part  time  in  this  lower  income  bracket,  even  though  he  received  a  life 
pension  of  70%  permanent  disability,  would  only  receive  $4.62  per  week. 
A  workman  in  the  highest  bracket,  no  matter  how  high  his  average 
weekly  earnings  had  been  at  the  time  of  the  accident,  would  receive  a 
life  pension  of  no  more  than  $12.11  a  week  if  he  sustained  a  70%  per- 
manent disability.  If  his  permanent  disability  was  80%  he  would  receive 
a  life  pension  of  $24.22  per  week.  If  he  sustained  a  90%  total  disability 
he  would  be  entitled  to  a  life  pension  of  $36.33  per  week. 

In  any  event,  any  injured  workman,  regardless  of  his  income,  who 
is  given  a  permanent  disability  rating  of  less  than  70%,  as  an  example 
a  man  who  receives  a  rating  of  69|%  permanent  disability  rating, 
would  not  be  entitled  to  a  life  pension,  and  his  temporary  disability 
payments  would  cease  at  the  end  of  240  weeks  and  his  permanent 
disability  benefits  would  cease  at  the  end  of  400  weeks. 

A  few  examples  of  catastrophic  injuries  demonstrate  the  inadequacy 
of  fixed  compensation.  Suppose,  for  example,  that  the  victim  was  a 
25-year-old  carpenter  who  lost  the  sight  of  one  eye.  If  the  case  were 
industrial,  his  permanent  rating  would  be  31%,  or  $6510.  If  he  lost 
his  major  hand  below  the  elbow,  his  permanent  rating  would  be  61%, 
or  $12,810 ;  for  the  loss  of  a  leg  below  the  knee,  his  permanent  rating 
would  be  57%,  or  $11,970.  These  ratings  are  taken  from  the  permanent 
disability  schedule  presently  in  effect  at  the  Industrial  Accident  Com- 
mission. 

We  can  all  agree  that  these  amounts  are  puny  in  comparison  to  the 
pure  economic  loss  in  each  example.  As  the  Commission  states,  perma- 
nent indemnity  is  described  as  a  "sum  for  rehabilitation,"  not  actual 
damages.  Just"^  contemplate  the  prospect  of  telling  a  25-year-old  car- 
penter who  has  lost  his  right  hand,  who  has  the  usual  quota  of  mouths 
to  feed,  who  is  accustomed  to  earning  $5000  to  $6000  per  year  and  who 
may  not  be  flexible  enough  to  make  the  cruel  adjustment  to  another 
occupation  to  "rehabilitate"  himself  with  $12,810. 

In  the  "speedy  justice"  of  the  Industrial  Accident  Commission,  the 
trial  referees  commonly  hear  from  6  to  8  cases  per  day.  This  leaves 
him  time  only  to  take  notes  of  the  testimony  and  refer  the  case  to  a 
rating  expert  for  formulation  of  the  permanent  disability  rating.  This 
rating  expert  works  in  a  room  with  his  books,  his  formulae,  his  sched- 
ules and  his  lists,  but  he  never  sees  or  hears  the  applicant  or  takes  any 
account  of  his  personality.  It  is  he,  not  the  referee,  who  actually  fixes 
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the  amount  of  monetary  recoveiy.  His  judgment  is  always  disguised 
as  a  "recommended  rating,"  but  in  actual  practice  the  award  is  noth- 
ing more  than  a  pro-forma  adoption  of  the  rating  specialist's  decision. 
Even  so,  is  this  process  so  speedy?  The  expert  must  wait  until  all 
healing  has  been  accomplished  before  he  can  fix  the  rating. 

Chapter  XV 

AVERAGE  ATTORNEYS'  FEES  RECOVERED  UNDER  PRESENT  SYSTEM  OF  HANDLING 
AUTOMOBILE  ACCIDENT  CASES  IS  FAIR  CONSIDERING  CONTINGENCY  RISK 
ASSUMED  BY  ATTORNEYS  AND  RECOVERY   PROCURED  FOR  CLIENT 

A  survey  conducted  by  the  committee  that  prepared  the  Columbia 
Report  indicates  that  under  the  present  tort  system  attorneys  are 
employed  in  one  third  of  the  cases.  (CLIl-152,  205,  206) 

The  reason  for  this  low  percentage  is  obvious  since  a  great  many 
claims  are  settled  by  the  injured  party  directly  with  the  insurance 
company  adjuster. 

Their  committee  also  estimated  that  of  the  one  third  of  the  cases 
where  attorneys  are  retained  the  fees  range  between  25%  and  50%. 
From  the  experience  of  your  Committee,  it  is  more  or  less  common 
knowledge  that  a  50%  fee  is  a  veiy  rare  phenomenon. 

Furthermore,  the  50%  contingency  fee  is  onlj-  charged  in  those 
cases  that  go  to  trial  and  judgment.  The  small  percentage  of  cases 
where  a  50%  fee  is  charged,  the  Committee  believes,  is  more  than 
offset  by  many  instances  when  attorneys  charge  as  low  as  20%  or 
waive  the  fee  entirely.  It  is  the  considered  judgment  of  your  Com- 
mittee that  the  average  fees  range  between  25%  and  33^%  if  settled 
before  trial;  and  between  33-J%  and  40%  if  tried.  Striking  an  average, 
the  Committee  estimates  that  the  average  fee  on  cases  that  are  settled 
before  trial  is  around  30%  and  the  average  fee  where  the  case  goes 
to  trial  is  37% ;  this  would  be  high. 

Since  only  2%  of  all  claims  go  to  juiy  trial,  and  onlj-  approximately 
1%  result  in  a  plaintiff  verdict  (and  since  no  fee  could  be  procured 
in  the  other  1%  that  are  defense  verdicts),  j'our  Committee  believes 
an  overall  average  of  around  30%  is  closer  to  the  true  picture. 

It  appears  from  the  survey  conducted  by  the  Columbia  Ees:earch 
group  that,  on  page  43,  of  their  report.  Footnote  23,  that  of  194  cases 
included  in  the  survey,  the  fee  of  50%  or  more  was  charged  in  only 
18  of  the  cases;  no  fee  was  charged  in  8  of  the  cases;  a  fee  of  25% 
or  less  was  charged  in  92  of  the  cases;  and  a  fee  between  25%  and 
50%  was  charged  in  76  of  the  cases. 

This  seems  to  corroborate  the  findings  of  your  committee  that  a 
fair  average  estimate  of  the  overall  fee  would  be  in  the  neighborhood 
of  30%. 

In  this  connection,  it  is  interesting  to  note  from  the  statistical 
summary  published  by  the  State  of  California  Department  of  Indus- 
trial Relations,  Industrial  Accident  Commission  for  the  fiscal  year 
ending  June  30,  1959,  page  24,  that  in  84.9%  of  all  applications 
processed  by  the  Commission  the  employee  has  a  representative.  In 
most  states,  as  in  California,  applicants  are  sometimes  represented  by 
la^'men  such  as  labor  union  representatives  and  business  agents,  but 
the  percentage  is  not  high.  A  recent  survey  coiiducted  by  the  NACCA 
Bar  Association  among  plaintiffs'  attorneys  in  some  24  states,  indi- 
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cates  that  attorneys  fees  in  workmen's  compensation  cases  appear  to 
range  between  10%  and  20%  on  the  average.  Despite  the  percentage 
of  attorney  fees  paid  in  liabilitj^  cases,  which  of  course  are  contingent 
upon  recovery,  and  the  lower  percentage  paid  to  attorneys  represent- 
ing applicants  in  workmen's  compensation  cases,  it  is  felt  that  this 
difference  is  largely  overcome  by  the  higher  percentage  of  applicants 
who  are  represented  by  some  form  of  counsel  in  workmen's  compensa- 
tion cases,  compared  to  the  lower  percentage  of  claimants  in  liability 
cases  who  are  represented  by  counsel. 

The  contention  of  the  proponents  of  an  automobile  accident  com- 
mission plan  that  the  elimination  of  the  contingency  fee  in  liability 
cases  would  provide  more  money  out  of  the  premium  dollar  to  pay 
claims  under  a  compensation  system  is,  to  say  the  least,  greatly  exag- 
gerated and  based  upon  surmise  and  conjecture. 

Chapter  XVI 

AUTOMOBILE   COMPENSATION   COMMISSION   NOT  NEEDED  TO   REDUCE 
ACCIDENTS   OR   PROMOTE   SAFETY   ON   HIGHWAYS 

In  the  inaugural  address  of  Governor  Edmund  G.  Brown  on  January 
5,  1959,  and  in  the  "Preliminary  Report,  Plans  for  Inquiry  Into  the 
Wisdom  of  a  California  Automobile  Accident  Commission,"  prepared 
at  the  request  of  Governor  Brown  by  Stanley  A.  Weigel,  it  is  suggested 
that: 

"If  the  Commission  could  gain  an  insight  into  the  cause  of  ac- 
cidents and  issue  safety  orders,  we  could  cut  down  the  carnage  on 
the  highways. ' ' 

On  page  7  of  the  "Weigel  Report  the  author  points  to  the  substantial 
increase  in  the  number  of  accidents  and  deaths  on  the  highways  for  the 
first  five  months  of  1959  compared  to  the  previous  year  of  1958.  Your 
Committee  firmly  believes  that  this  fact  provides  no  sound  basis  for 
suggesting  that  an  automobile  accident  compensation  commission  would 
be  the  answer.  This  committee  feels  that  the  function  of  analyzing  the 
causes  of  accidents  and  seeking  a  reduction  of  accidents  and  deaths 
upon  the  highways  can,  and  is  being  efficiently  handled  by  the  Motor 
Vehicle  Departments  and  Highway  Patrol  Departments  of  the  various 
states  in  coordination  with  the  efforts  of  the  National  Safety  Council. 
Contrary  to  popular  belief,  there  has  been  a  pronounced  and  steady 
decline  in  the  "accident  rate."  Naturally,  with  more  automobiles  on 
the  highway  and  more  miles  being  driven  by  each  motorist,  the  number 
of  accidents  and  consequently  the  number  of  fatalities  and  injuries  is 
bound  to  increase.  The  accident  rate,  however,  in  death  cases  on  the 
highway,  which  was  27.2  per  100,000  population  in  1931,  dropped  to 
23.6  in  1932,  the  year  of  the  Columbia  Report,  and  dropped  to  21.4  in 
1959. 

The  National  Safety  Council,  in  the  1960  edition  of  its  "Accident 
Facts,"  page  59,  shows  that  in  1928  to  1932,  the  average  death  rate  per 
10,000  motor  vehicles  was  12.1.  After  a  slight  rise  in  the  years  1933 
to  1937,  the  death  rate  for  10,000  motor  vehicles  dropped  to  a  low  of 
5.4  in  1959. 

It  is  the  conclusion  of  your  Committee  that  a  separate  automobile 
accident  commission  is  not  advisable  or  necessary  in  order  to  investigate 
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into  the  cause  of  accidents  and  promulgate  safety  measures.  This  func- 
tion can  be  adequately  and  effectively  exercised  by  delegating  whatever 
additional  authority  is  necessary  to  the  existing  state  agencies  such  as 
Motor  Vehicle  Departments  and  Highway  Patrol  Departments. 
The  report  also  states : 

' '  There  has  been  a  steady  increase  not  only  in  the  absolute  num- 
ber of  deaths  due  to  motor  vehicles  but  in  the  proportions  of  such 
deaths  to  population,  and,  since  1926,  in  the  proportion  of  deaths 
to  number  of  cars  registered. " 

The  statistical  survey  conducted  by  the  National  Safety  Council  as 
reported  in  the  1960  edition  of  its  ''Accident  Facts"  on  page  59,  shows 
that  the  death  rate  per  ten  thousand  motor  vehicles  dropped  from  12.1 
in  1932  to  5.4  in  1959,  and  the  death  rate  per  one  hundred  million 
vehicle  miles  dropped  from  15.6  in  1932  to  5.4  in  1959.  Obviously,  if 
in  1932  there  were  only  25.700,000  registered  motor  vehicles  in  the 
United  States,  and  this  had  increased  to  71,300,000  in  1959,  (See 
National  Safety  Council  Letter  memo  dated  8/12/60),  one  would  ex- 
pect a  corresponding  increase  in  the  number  of  deaths,  particularly  if 
the  total  number  of  vehicle  miles  traveled  jumped  from  199  billion  in 
1932  to  695  billion  in  1959  (National  Safety  Council,  Accident  P'aets, 
p.  40).  Amazingly  enough,  the  number  of  deaths  only  increased  from 
31,050  per  year  in  1932  to  37,800  in  1959  (National  Safety  Council, 
Accident  Facts,  1960  Edition,  p.  59).  In  the  opinion  of  your  Com- 
mittee, this  remarkable  record  Avas  achieved  by  the  work  of  the  various 
motor  vehicle  departments  and  highway  patrols  throughout  the  country 
in  cooperation  with  the  National  Safety  Council  and  other  highway 
safety  organizations. 

In  view  of  this  record,  any  argument  which  urges  as  justification  for 
the  establishment  of  an  automobile  accident  commission,  that  such  a 
commission  ''could  gain  an  insight  into  the  causes  of  accidents  and 
issue  safety  orders,"  in  order  to  cut  down  the  carnage  on  the  highway 
is  unsujiportable.  Your  Committee  feels  that  the  problem  of  highway 
safety  can  continue  to  be  effectively  handled  through  the  various  motor 
vehicle  departments,  highway  patrol  departments  and  the  National 
Safety  Council,  and  by  further  implementing  the  power  of  these  agen- 
cies to  enforce  traffic  safety. 

Chapter  XVII 

VOLUME   OF    HIGHWAY   ACCIDENTS    DOES    NOT   CREATE    ANY   ECONOMIC    NECESSITY 
FOR  SPECIAL   LEGISLATION   AGAINST  THIS  TYPE  OF   LITIGATION 

The  Columbia  Report  continues  with  the  further  premise : 

"If  the  injury  is  permanent  or  fatal,  the  economic  loss  may  be 
very  severe,  and  it  may  fall  not  only  on  the  injured  person  and  his 
family,  but  on  his  hospital,  physician,  tradesmen,  landlord  and 
friends,  or  on  the  community  at  large.  The  problem  of  c()mj)onsa- 
tion  is  concerned  with  the  distribution  of  the  burden  of  this  loss." 
(CLR-19) 

"The  same  social  problem  arises  with  respect  to  any  accident  or 
illness  which  causes  economic  loss.  But  motor  vehicle  accidents 
form  a  peculiar  class,  because  they  form  such  a  large  proportion 
of  accidental  injuries,  and  are  increasing  with  alarming  rapidity. 
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and  because  they  are  caused  by  a  distinct  group  of  highly  danger- 
ous instruments  introduced  for  the  benefit  or  convenience  of  the 
owners,  to  which  we  are  already  accustomed  to  apply  special  laws 
and  regulations."  (CLR-19-20)' 

The  National  Health  Survey  was  conducted  by  the  U.  S.  Public 
Health  Service  to  establish  the  annual  average  estimated  number  of 
activity  restricting  or  medically  attended  injuries  in  the  United  States 
for  the  fiscal  year  July  1,  1958  to  June  30,  1959,  its  annual  report  shows 
the  total  number  of  those  injured  of  all  classes  and  broken  down  by 
class  of  accident  as  follows :  ^ 

Class  of  Accident  Percent     Total  Persons  Injured 

All  Classes 100  50,098,000 

Motor  Vehicle 

Not  while  at  work 6.1  3,077,000 

While  at  work 1,103,000 

While  at  work 9,507,000 

While  at  work  including  motor  vehicle 21.2  10,010,000 

Home    44.8  22,459,000 

Other 27.9  13,951,000 

The  National  Health  Survey  totals  include  persons  whose  injuries 
cause  them  to  restrict  their  usual  activities  for  at  least  a  day  (including 
the  day  of  the  accident)  or  who  had  injuries  that  were  medically 
attended. 

It  will  be  noted  that  the  number  of  accidents  caused  by  motor  vehicles 
(excluding  work  injuries,  assumed  to  be  covered  by  existing  types  of 
workmen's  compensation)  was  only  6.1%  of  the  total  number  of  per- 
sons injured,  while  the  total  number  of  accidents  at  home  in  other  than 
motor  vehicle  and  work  injuries  totaled  over  44.8%  of  all  classes  of 
accidents.  All  work  injuries,  including  motor  vehicle  work  injuries, 
constituted  21.2%  of  all  accidents,  and  "others"  represented  27.9%  of 
total  accidents. 

The  National  Safety  Council  figures  are  somewhat  smaller,  due  to 
the  fact  that  they  cover  only  injuries  disabling  beyond  the  day  of  the 

accident.  These  figures  for  1959  are  as  follows :  ^ 

Disabling  Percentage 

Principal  Classes  of  Accident                      Deaths  Injuries  of  Total 

Total  for  all  Classes  of  Accident 91,000  9,200,000  100 

Work   (including  motor  vehicle) 13,800  1,950,000  21.2 

Motor  vehicle    (non  work) 34,700  1,-300,000  14.1 

Home   (non  motor  vehicle) 25,700  3,900,000  42.4 

Public    16,500  2,050,000  22.3 

Public  injuries  include  recreation  (swimming,  hunting,  etc.),  trans- 
portation except  motor  vehicle,  public  building  accidents,  etc. 

It  will  be  noted  from  the  National  Safety  Council  figures  that  the 
number  of  disabling  injuries  from  motor  vehicle  accidents  was  14.1% 
of  the  total,  disabling  injuries  incurred  at  home  was  42.4%  and  public 
places  approximated  22.3%  of  the  total  number  of  disabling  injuries, 
while  all  work  injuries  amounted  to  21.2%  of  the  total. 

1  Source :    "Health  Statistics"  bulletin  from  the  U.   S.   National  Health   Survey  con- 

ducted by  U.  S.  Public  Health  Service  for  the  United  States,  July  1958-June  1959. 

2  Source:  National  Safety  Council — Accident  Facts,  1960  Edition. 
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In  the  opinion  of  your  Committee,  there  seems  to  be  no  justifiable 
reason  or  compelling  need  for  segregating  for  special  consideration 
only,  one  class  of  accident,  i.e.,  those  arising  out  of  motor  vehicle 
accidents,  comprising  not  more  than  6.1%  to  14%  of  the  total  number 
of  persons  injured,  as  being  the  proper  subject  of  a  compensation 
commission. 

The  relatively  small  percentage  of  people  injured  in  motor  vehicle 
accidents  compared  to  the  total  of  all  accidents  does  not  render  this 
class  of  accident  of  any  greater  social  significance  than  injuries  at  the 
home  or  in  public  places. 

Motor  vehicle  accidents  appear  to  be  of  far  less  social  or  economic 
significance,  for  more  than  one  reason.  First,  they  comprise  the  smallest 
percentage  compared  with  all  other  classes  of  accidents.  Secondly,  it 
is  obvious,  that  practically  all  injuries  in  the  home  are  of  such  a  nature 
that  the  injured  victim,  with  rare  exceptions,  cannot  litigate  any  claim 
for  compensation  either  in  a  court  of  law  or  before  a  commission,  and 
a  considerable  portion  of  those  injured  in  public  places  such  as  recrea- 
tion, swimming,  hunting,  etc.,  have  likewise  no  remedy.  Yet  the  total 
number  of  people  injured  in  these  two  classes  of  accidents  ranges  be- 
tween 64.7%  and  72.7%  of  the  total  number  of  persons  injured  annu- 
ally. The  social  impact  upon  people  injured  in  motor  vehicle  accidents 
is  far  less  than  upon  those  injured  in  the  home,  and  less  than  those 
injured  in  public  places,  such  as  those  mentioned  above. 

As  shown  elsewhere  in  this  report  of  your  Committee,  the  records  of 
most  states  that  have  reported  to  us  show  that  a  very  high  percentage 
of  motorists  are  covered  with  public  liability  insurance  or  are  otherwise 
financially  responsible.  The  statistics  of  California  establish  that  87.8% 
of  the  motorists  have  public  liability  insurance,  and  an  additional 
8%  are  financially  responsible. 

The  statistics  gathered  by  your  Committee  further  show  that  99%  of 
all  persons  injured  in  automobile  accidents  who  file  claims  with  insur- 
ance companies  recover  some  compensation  by  settlement  or  judgment, 
and  only  1%  recover  nothing.  Tlie  hardship  to  those  injured  in  motor 
vehicle  accidents  cannot  compare  with  the  hardship  to  people  injured 
at  home  or  in  public  places  where  they  have  no  means  of  compensation 
except  private  disability  insurance  policies  which  they  may  have  taken 
out  to  protect  themselves  against  losses,  i.e.,  health  and  accident  and 
medical  and  hospital  protection.  Those  injured  in  motor  vehicle  acci- 
dents have  benefit  of  tlieir  own  private  policies  plus  the  added  right  to 
sue  if  they  can  establish  liability. 

Compared  to  the  total  number  of  persons  injured  in  all  classes  of 
accidents  it  appears  that  only  1%  of  the  6.1%  to  14%  injured  in  auto- 
mobile accidents  fail  to  recover  any  compensation.  Percentagewise  this 
amounts  to  only  a  negligible  six  tenths  of  one  percent  to  one  and  a 
quarter  percent  of  one  percent. 

From  the  statistics  of  the  National  ITealth  Survey  and  the  National 
Safety  Council,  it  would  appear  tliat  since  1932,  to  the  present  date 
the  picture  has  entirely  changed,  and  injnries  resulting  from  motor 
vehicle  accidents  have  taken  a  minor  place  in  the  overall  economic 
picture. 
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Chapter  XVIII 

AN  AUTOMOBILE  COMPENSATION  SYSTEM  WOULD  CREATE  MULTITUDINOUS  CON- 
FLICT OF  LAW  QUESTIONS  WHICH  WOULD  RENDER  PLAN  UNWIELDY,  UNJUST 
AND    UNWORKABLE 

Many  questions  of  conflict  of  laws  will  arise  since  obviously  the  com- 
pensation plans  would  have  to  be  established  separately  in  each  state. 
The  following  conflicts  in  the  law  immediately  suggest  themselves : 

(1)  Should  an  out-of-state  motorist  who  pays  nothing  into  the  plan 
be  entitled  to  protection  under  the  plan  even  though  he  caused  the 
accident,  or  would  the  injured  victim  be  entitled  to  sue  the  out- 
of-state  motorist  in  a  court  of  law? 

(2)  If  the  out-of-state  motorist  is  the  one  that  is  injured  as  the 
result  of  the  negligence  of  a  resident  motorist  who  is  a  member  of  the 
plan,  would  the  out-of-state  motorist  be  entitled  to  recover  benefits 
under  the  plan  even  tliough  he  has  contributed  nothing  in  the  way  of 
insurance  payments  to  support  the  plan? 

(a)  If  the  answer  to  this  question  is  in  the  affirmative,  then  that 
means  that  the  resident  motorist  in  the  compensation  state  must  pay 
twice  for  that  accident  by  contributing  in  his  own  premium  to  the 
protection  of  the  out-of-state  motorist  as  well  as  himself. 

(3)  If  the  out-of-state  motorist  comes  from  a  compensation  state  and 
causes  injury  in  a  non  compensation  state,  would  he  be  protected  by 
the  compensation  plan  of  his  own  state,  or  would  he  be  exposed  to  an 
action  in  tort  in  the  state  where  the  accident  occurred  ? 

(a)  If  the  answer  is  that  he  is  not  protected  by  the  plan  of  his  state, 
then  he  has  not  had  complete  coverage  under  his  compensation  insur- 
ance premiums,  and  would  be  required  to  pay  an  additional  premium 
for  such  added  protection. 

(4)  If  an  out-of-state  motorist  from  a  compensation  state  causes  an 
accident  in  another  compensation  state  would  he  have  reciprocal  rights 
and  be  protected  under  his  compensation  insurance  policy? 

(a)  If  not,  he  would  need  other  insurance  coverage  for  this  added 
risk. 

(5)  If  both  he  and  the  motorist  in  the  compensation  state  where  the 
accident  occurred  are  both  insured  under  compensation  plans  in  their 
respective  states,  under  which  compensation  plan  should  each  injured 
party  proceed? 

(6)  If  a  resident  compensation  motorist  could  not  recover  compen- 
sation benefits  under  the  plan  from  the  foreign  motorist,  because  of 
exclusion,  would  he  have  the  right  to  sue  the  latter  in  a  court  of  law? 

(7)  Can  the  foreign  motorist,  who  is  not  ?  compensation  motorist 
in  the  state  where  the  accident  happened,  seek  compensation  benefits 
from  the  resident  through  the  state  compensation  plan  with  which  the 
resident  motorist  is  insured? 

(a)  If  not,  could  the  foreign  motorist  sue  the  resident  for  tort  in  a 
court  of  law? 

(b)  If  so,  then  the  resident  motorist  who  thought  he  was  fully  cov- 
ered by  his  compensation  insurance  would  not  have  had  full  coverage. 
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Chapter  XIX 
CONSTITUTIONALITY 

The  United  States  Constitution,  Article  VII,  reads  as  follows: 

"In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  $20.00,  the  right  to  trial  by  jury  shall  be  preserved  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  an}' 
court  of  the  United  States  than  according  to  the  rules  of  the 
common  law." 

The  Constitution  of  the  State  of  California,  Article  I,  Section  7, 
reads  as  follows: 

"The  right  of  trial  by  jury  shall  be  secured  to  all,  and  remain 
inviolate ;  but  in  civil  actions  three-fourths  of  the  jury  may  render 
a  verdict.  A  trial  by  jury  may  be  waived  in  all  criminal  cases, 
by  the  consent  of  both  parties,  expressed  in  open  court  by  the 
defendant  and  his  counsel,  and  in  civil  actions  by  the  consent  of 
the  parties,  signified  in  such  manner  as  may  be  prescribed  by  law. 
In  civil  actions  and  cases  of  misdemeanor,  the  jury  may  consist 
of  twelve,  or  of  any  number  less  than  twelve  upon  which  the 
parties  may  agree  in  open  court." 

The  courts  of  California  in  interpreting  the  State  constitutional 
provision  above  recited  have  uniformly  held  that  the  right  of  trial 
hy  ji^i'y  guaranteed  by  this  section  is  the  right  as  it  existed  in  common 
law  at  the  time  the  constitution  was  adopted,  or  in  those  cases  triable 
bv  a  jury  as  a  matter  of  right  under  common  law :  People  v.  One  1941 
Chevrolet  Coupe  (1951)  231  P.  2d  832,  37  A.C.  2M;EcliUn  v.  Superior 
Court  iv  and  for  San  Mateo  County  (1930),  90  P.  2d  63,  13  C.  2d  368, 
124  A.L.R.  719;  People  v.  Hickman  (1928)  268  P.  909,  204  C.  470, 
appeal  denied  270  P.  1117.  204  C.  AlO;  People  v.  Kelly  (1928)  263  P. 
226,  203  C.  128;  Ex  parte  Mana  (1918)  172  P.  986,  178  C.  213,  L.R.A. 
1918E,  771 ;  Dorsey  v.  Barha  (1952)  240  P.  604,  38  C.  2d  350;  ex  parte 
Way  (1943)  133  P.  2d  637,  56  C.A.  2d  814;  Clyne  v.  Brock  (1948) 
188  P.  2d  263,  82  C.A.  2d  958;  People  v.  Richardson  (1934)  32  P.  2d 
433,  138  C.A.  404. 

Section  592  of  the  Code  of  Civil  Procedure  of  the  State  of  California 
reads  as  follows : 

"In  actions  ...  or  for  injuries,  an  issue  of  fact  must  be  tried 
by  a  jurj"",  unless  a  jury  trial  is  waived,  or  reference  is  ordered, 
as  provided  in  this  code  ..." 

In  the  case  of  Vallejo  &  N.  R.  Co.  v.  Reed  Orchard  Co.  (1915)  147 
P.  238,  169  C.  545,  it  was  held  that  Civil  Code  Section  592,  just 
quoted,  relates  to  trial  by  jury  as  guaranteed  by  this  section  of  the 
Constitution,  which  applies  only  to  common  law  actions. 

The  courts  in  California  have  repeatedly  held  that  any  act  of  the 
Legislature  attempting  to  abridge  this  constitutional  right  to  trial  by 
jurv  is  void:  People  v.  One  1941  Chevrolet  Coupe  (1951)  231  P.  2d 
832,  37  C.  2d  283;  Ca.<isel  v.  Gregori  (1937)  70  p.  2d  721,  28  C.A.  2d 
Supp.  769;  People  v.  Bruneman  (1935)  40  P.  2d  891,  4  C.A.  2d  5. 

It  would  appear  that  even  the  California  Workmen's  Compensation 
Act  would   have  been  held   unconstitutional   if  the   Legislature  had. 
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without  a  constitutional  amendment,  attempted  to  deny  or  abridgre  the 
right  of  trial  by  jury  to  injured  workmen  by  enactment  of  a  workmen's 
compensation  act  to  be  tried  before  a  board,  commission  or  referee 
without  a  jury.  In  the  ease  of  Dominguez  v.  Pendoia  (1920)  188  P. 
1025,  46  C.A.  220,  it  was  held  that  under  the  California  Constitution. 
Article  20,  Section  17^,  providing  that  no  constitutional  provision 
shall  limit  the  legislators  authority  to  confer  on  a  commission  power 
to  carry  out  legislation  for  the  welfare  of  employees,  together  with 
Article  20,  Section  21,  as  adopted  in  1911,  authorizing  provision  for 
settlement  by  arbitration,  by  a  board,  or  by  the  courts,  of  disputes 
involving  the  liability  of  employers,  the  Workmen's  Compensation  Act 
is  not  unconstitutional  as  depriving  parties  of  their  right  to  trial  by 
jury,  guaranteed  by  Section  7  of  Article  I.  Had  it  not  been  for  these 
specific  sections  of  the  Constitution,  the  Legislature  would  not  have 
had  the  power  to  deprive  injured  workmen  of  their  common  law  right 
to  sue  for  damages  for  personal  injuries. 

In  California  the  Supreme  Court  has  also  held  specifically  that  the 
right  of  a  trial  by  jury  in  a  personal  injury  action  on  the  issue  of  dam- 
ages is  also  protected  inviolate  by  Article  I,  Section  7.  In  the  case  of 
Dorseij  v.  Barha  (1952)  240  P.  2d  604,  38  C.  2d  350,  it  was  lield  that 
where  a  verdict  in  a  personal  injury  action  in  which  damages  were 
disputed  and  unliquidated,  had  made  no  allowance  for  damages  for 
pain  and  disfigurement  suffered  by  plaintiff,  the  denial  of  plaintiff's 
motion  for  new  trial  upon  defendant's  consent  to  increase  the  award 
of  damages  in  an  amount  fixed  by  the  court  without  the  consent  of 
the  plaintiff  was  a  violation  of  the  plaintiff's  constitutional  right  to 
a  trial  by  jury  of  the  issue  of  damages. 

It  is  the  opinion  of  your  Committee  that  no  automobile  accident 
compensation  commission  which  would  deprive  the  injured  victim  of  a 
right  of  trial  by  jury  on  the  issues  of  liability  and  damages  would 
be  constitutional,  and  would  require  an  amendment  to  both  the  Federal 
and  State  constitutions  before  the  right  of  trial  by  jury  could  be 
denied. 

Conclusion 

This  committee  has  limited  its  study  to  the  basic  problem  of  whether 
or  not  a  compensation  commission  patterned  after  the  present  work- 
men's compensation  systems  in  the  various  states  would  be  preferable 
to  the  present  system  of  compensating  automobile  accident  victims  by 
the  court  and  jury  system.  It  has  not  attempted  to  explore  the  related 
problems  of  the  merits  of  the  following  proposals  : 

(1)  Compulsory  insurance;  similar  to  that  in  effect  in  Massachii- 
setts  and  New  York ; 

(2)  Comparative  negligence  in  lieu  of  contributory  negligence; 

(3)  Establishment  of  unsatisfied  judgment  funds,  such  as  that  in 
effect  in  New  Jersey  and  New  York. 

Your  committee  felt  that  as  a  result  of  its  studies  of  the  major  prob- 
lems before  it  that  an  automobile  accident  compensation  commission 
was  not  necessary  or  desirable  in  the  public  interest,  irrespective  of 
whether  compulsory  insurance,  unsatisfied  judgment  funds,  or  com- 
parative negligence  legislation  is  enacted  into  law. 
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The  Committee  does  feel,  however,  that  these  matters  should  be 
studied  by  this  or  another  committee  in  the  ensuing  year. 

Your  Committee  recommends  to  the  Automobile  Insurance  Law  Com- 
mittee that  it  adopt  a  resolution  vigorously  opposing  the  principle  of 
an  automobile  accident  compensation  plan,  system  or  commission,  and 
as  opposing  the  enactment  of  any  legislation  in  any  state  or  in  the  Fed- 
eral Congress  which  is  designed  to  achieve  the  accomplishment  of  that 
end. 

Respectfully  submitted  this  30th  day  of  Augu.st,  1960. 

F'itz-Geuald  Ames,  Sr.,  Chairman 

Forrest  A.  Betts 

James  A.  Dooley 

William  F.  Fitz  Patrick 

Alfred  S.  Julien 

Wilbur  W.  Jones 

Jonald  W.  Kramer 

Raoul  D.  Magaxa 

Benjamin  F.  Small,  Jr. 

Appendices  to  Report  of  American  Bar  .Association  Subcommittee 

APPENDCX  A.      Percentage  of  Persons  Who  Filed  Financial  Responsibility  Reports 

With  Motor  Vehicle  Department  Who  Were  Covered  With  Public 

Liability  and  Property  Damage  Insurance 
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New  Jersey 

New  York 
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71 
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Utah 
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APPENDIX   B.      HEALTH   INSURANCE   COVERAGE   IN   CALIFORNIA 

Ntimier  of 

Insurance  Plans  Persons         Amount  of 

Disaliliiy:  Covered       Benefits  Paid 

Accident  and   Health   $21,295,205 

Hospital  and  Medical 17,986,030 

Group 278,228,870 

Xon-cancellable 5,931,755 

Total    persons    covered    for    accident, 

health,  hospital  and  medical 7,000,000 

Hospital   Service    69,894,848 


Total  persons  covered  for  hospital 1,792,000 

Total   amount   of   benefits   paid   for 

above  coverage $393,336,710 

yon-Insurance  Plans: 
Kaiser  Foundation 

Health  Plan.  Inc.   631,000     $39,000,000 

Blue  Shield   (CPS)   779,000       42,000,000 

Ross-Loos  Medical 

Group    (L.   A.) 128,000         1,573,000 

All  other  independent  plans    (estimate)         182,000       18,200,000 


Totals 10,512,000  100,773,000 


Grand  totals 10,512,000  $494,109,710 

SOURCE  MATERIALS: 

(1)  All  figures  covering  benefits  paid  under  various  plans  were  obtained  from  the  report  of  the  California 
Insurance  Commissioner  for  1958. 

(2)  The  number  of  policy  holders  covered  with  insurance  and  amounts  of  benefits  paid  under  various  non- 
insurance  plans  were  obtained  from  the  Governors  Committee  for  the  Study  of  Medical  Aid  and  Health 
for  calendar  year  1959.  • 

APPENDIX   C.      PUBLIC   AID   TO   WORKERS   DISABLED   AS   RESULT 
OF    NON-INDUSTRIAL   CAUSES 

1959 
Unemployment  Compensation:  Benefits  Paid 

Temporary  unemployment  compensation  program $23,618,291 

Unemployment  insurance 213,092,453 

Federal  civilian  employees  unemployment  compensation 0,162, 89<^^) 

Unemployment  compensation  for  veterans 1.320,588 

Unemployment  compensation  for  exservice  men 4,658,180 

Unemployment  Disahilify  Benefits: 

Under  State  Plan  of  Unemployment  Disability 

Insurance  paid  by  State 85,600,000 

Under  private  insurance  carriers  unemployment  disability  insurance 

plan  (paid  by  private  carrier)    (Estimated)   48,534,000 


Totals $382,992,402 

SOURCE:  Department  of  Employment,  State  of  California,  San  Francisco  Office. 

APPENDIX  D.  SOCIAL  SECURITY  BENEFITS  PAID  TO  NEEDY  CHILDREN,  MOTHERS 
OF  NEEDY  CHILDREN,  WIDOWS  OF  DISABLED  WORKERS  AND  TO  DISABLED 
WORKERS  BETWEEN   AGES   50  TO  65   AND  DISABLED  OVER  SIX  MONTHS 

19.59 
Benefits  Paid 

Children  of  deceased  or  disabled  worker $78,040,716 

Mothers  of  children  of  disabled  workers  under  their  care 16,729.236 

Widows  or  widowers  of  deceased  worker 72,162,972 

Disabled  worker  (between  ages  50  and  65)  where  disability  extends 

beyond  six  months 27,869,556 

Totals $194,802,480 

SOURCE:  Social  Welfare   Department,   State   of  California,   San   Francisco,   and   U.S.    Department   of   Health, 
Education  and  Welfare,  San  Francisco  Office. 
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H.     REPORT  FROM  THE  INSURANCE  INDUSTRY 

California  Senate  Judiciary  Advisory  Committee 

Report   Covering   Survey   of  Aufo   Injury   Claims   Handling    by   the   Insurance 
Industry  in  California 

Governor  Edmund  G.  Brown  of  California  recommended  to  the 
California  State  Legislature  that  a  study  be  made  of  the  present 
methods  for  handling  auto  injury  cases  for  the  purpose  of  determining 
whether  or  not  auto  injury  cases  might  better  be  handled  by  a  com- 
mission similar  to  tlie  methods  followed  for  handling  Workmens'  Com- 
pensation injury  claims. 

The  Insurance  Industry  promptly  offered  its  complete  cooperation 
to  Governor  Edmund  Brown  in  carrying  out  the  recommended  study. 

When  the  California  Legislature  assigned  the  task  of  carrying  out 
Governor  Brown's  requested  study  to  the  Senate  Judiciary  Committee, 
the  Insurance  Industry  tendered  its  cooperation  to  the  Senate  Judiciary 
Committee. 

Senator  Edwin  J.  Regan,  Chairman  of  the  Senate  Judiciary  Com- 
mittee a]i])()in1od  a  Citizen's  Advisory  Comniittee  from  California 
Industry,  California  Department  of  Motor  Vehicles,  the  Insurance 
Industry,  California  Superior  Courts  and  California  County  Clerks. 
The  following  were  the  appointed  members : 

CALIFORNIA   SENATE   JUDICIARY   ADVISORY   COMMITTEE 


Mr.  Fitz-Gerald  Ames,  Sr. 

Suite  200-204 

Professional-Legal  Center 

3.35  Hayes  Street 

San  Francisco  2,  California 
Mr.  J.  T.  Blalock 

Pacific  Indemnity  Company 

?>i'>40  Wilshire  Boulevard 

Los  Angeles  .54,  California 
Mr.  Harry  Cheshire,  Jr. 

General  Coun.sel,  Autnmobilo 
Club  of  Southern  California 

Figueroa  at  Adams  Boulevard 

Los  Angeles  54,  California 
Mr.  Harold  M.  Dorman 

Assistant  Division  Chief 

Department  of  Motor  Vehicles 

State  of  California 

P.O.  Box  2431 

Sar-ramento  11,  California 

Mr.  Goscoe  O.  Farley 

Legislative  Representative 
The  State  Bar  of  California 
601  McAllister  Street 
San  Francisco  2,  California 

Mr.  Edward  G.  Gallas 
E.\ecutive  Officer 
The  Superior  Court 
New  ("Durtliouse  Building 
Los  Angeles  12,  California 


Mr.  .John  T.  Gurash 

I*acific  Employers  Insurance 

1033  South  Hope  Street 

Los  Angeles,  California 
Mr.  Wallace  Hicks 

Insurance  Manager 

The  Garrett  Corporation 

O.S.")l   SiMdih  <''l;i   I'.oulcwird 

Los  Angeles  45,  California 
Mr.  John  K.  Hislop 

California  State 

Chamber  of  Commerce 

350  Bush  Street 

San  Francisco  4,  California 
Mr.  James  R.  MacKay 

Firemans  Fund  Insurance  Co. 

333  California  Street 

San  Francisco,  California 

Mr.  Russell  R.  Magill 

Deputy  Commissioner 

Department  of  Highway  Patrol 

State  of  California 

P.O.  Box  898 

Sacramento  4,  California 
Mr.  Eugene  .1.  Majt-.-^ki 

State  Chairman.  Lawyers 

Committee  for  .ludicial  Freedom 

517  Marshall  Street 

Redwood  City,  Califnrnia 
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Mr.  George  Maslach  Mr.  J.  C.  Spencer,  (Jen.  Mgr. 

Farmers  Insurance  Groui)  California  State  Automobile  Assn. 

4680  Wilshire  Boulevard  350  Van  Ness  Avenue 

Los  Angeles  54,  California  San  Francisco  2,  California 

Mr.  Harold  J.  Ostly,  County  Clerk  Mr.  J.  D.  Str.tuss 

County  of  Los  Angeles  Principal  Attorney 

P.O.  Box  151  Judicial  Counsel 

Los  Angeles  53,  California  State  Building 

San  Francisco  2,  California 
Mr.  Pierce  Works,  Chairman 
State  Bar  Committee  on 

Automobile  Accident  Commission 
800  Title  Insurance  Building 
433  South  Spring  Street 
Los  Angeles  14,  California 

At  a  meeting  of  the  California  Senate  Judiciary  Advisory  Committee 
conducted  under  the  direction  of  Senator  Edwin  J.  Regan,  Chairman 
of  the  California  Senate  Judiciary  Committee,  the  Insurance  Industry 
was  advised  that  there  were  two  areas  in  which  the  Insurance  Industry 
could  be  of  the  greatest  assistance  to  the  California  Senate  Judiciary 
Committee. 

The  first  request  was  that  the  Insurance  Industry  conduct  a 
survey  covering  auto  injury  claims  haiulling  in  California  by  the 
Insurance  Industry. 

And  second,  to  cooperate  in  preparing  ^  court  survey  covering 
the  most  populous  counties  in  connection  with  auto  injury  liti- 
gation. • 

The  Insurance  Industry  agreed  to  comply  with  both  requests. 

A  description  of  how  we  went  about  accomplishing  these  assignments 
would  be  appropriate. 

Let's  cover  the  Auto  Injury  Litigation  Court  Survey  first : 

First,  we  felt  it  desirable  tbat  the  Court  survey  be  conducted  by  a 
competent  but  disinterested  organization,  an  organization  free  from 
self  interest,  to  assure  an  impartial  report. 

The  Public  Management  Research  Institute  certainly  fitted  _  that 
description.  This  organization  is  well  known  and  of  unquestioned 
integrity. 

This  organization  also  had  the  added  acceptability  in  that  they  had 
already  undertaken  a  survey  of  four  northern  California  Counties, 
the  methodology  of  which  should  be  followed  in  the  survey  to  be 
undertaken  in  the  other  ten  counties. 

So  the  Public  Management  Research  Institute  was  employed  to  con- 
duct this  survej^ 

The  Insurance  Industry  has  not  sought  to  influence,  direct  or  in  any 
way  control  this  survey,  and  the  report  covering  the  survey  of  auto 
injury  litigation  in  the  courts  will  be  separately  reported  by  the 
Public  Management  Research  Institute  to  the  Senate  Judiciary  Com- 
mittee. 

Now,  turning  our  attention  to  the  subject  of  Insurance  Industry 
Auto  Injury  Claims  Handling.  The  objective  of  the  Claims  Survey  was: 
(1)  To  determine  the  number  of  auto  injury  cases  handled  by  the 
Insurance  Industry  in  California. 
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(2)  To  determine  the  percentage  of  such  auto  injury  cases  dis- 
posed of  by  pa^TQent  by  the  Insurance  Industry. 

(3)  To  determine  the  length  of  time  involved  in  the  disposition 
of  auto  injurj^  cases  handled  by  the  Insurance  Industry.  That 
is,  the  percentage  of  cases  disposed  of  within  30  days — 90  days 
— one  year. 

(4)  To  determine  the  percentage  of  such  cases  which  require  liti- 
gation. 

(5)  To  determine  the  percentage  of  cases  requiring  litigation 
which  are  tried  to  a  conclusion. 

(6)  To  determine  the  percentage  of  the  cars  insured  in  California 
which  carry  automobile  medical  payments  coverage  for  the 
1959  calendar  year. 

A  "call",  designed  to  develop  the  requested  information  was  sent  to 
59  insurance  companies. 

Forty-six  of  the  insurance  companies  representing  71.75%  of  the 
total  earned  auto  injury  premiums  in  1959  in  California,  or  $228,715,- 
000  premiums,  responded  to  the  call  in  time  to  be  consolidated  by  our 
Actuar}'  in  preparing  this  report  to  the  Senate  Judiciary  Committee. 
These  companies  were  able  to  answer  all  questions  in  sufficient  volume 
to  support  the  indicated  conclusions  produced. 

SUMMARY   OF   CALL'  FOR   INSURANCE    INFORMATION    IN   BEHALF   OF 
CALIFORNIA   SENATE   JUDICIARY   COMMITTEE 

1.  Claims  units  settled  by  payment  as  compared  with  all  claims  dis- 
posed of : 

Year 


1957  1958  1959 

Total  claims  settled 125,497  159,588  165,225 

Claims  settled  by  payment 84,577  109.702  112,123 

Percentage  by  payment 67.4%  68.7%  67.9% 


2.  Speed  of  disposal  of  claim  units,  by  percentage 


Year 


1957  1958  1959 

Within  30  days 36.0%  36.3%  37.3% 

Within   90   days 60.4%  60.0%  61.2% 

Within  1  year 87.6%  84.6%  86.7% 


3.  Ratio  of  suits  filed  to  claim  units  reported : 


Year 


1957  1958  1959 

Claim  units  reported 132,594  173,203  180,015 

Lawsuits  filed 14.939  19.252  18,248 

Percentage  11.3%  11.1%  10.1% 

•  Ratio  of  cases  tried  to  a  conclusion  to  lawsuits  filed : 

Year 


1957  1958  1959 

Lawsuits  filed 13,605  15,185  16,635 

Tried  to  a  conclusion 1,543  1,385  1,359 

Percentage 11.3%  9.1%  8.2% 

•  This  number  differs  from  number  recorded  under  Item  4  because  it  includes  only  the 
number  of  law.'^ults  reported  by  those  companies  which  also  reported  the  number 
of  such  lawsuits  tried  to  a  conclusion. 
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i.  Reported  autos  insured  for  liability — insured  for  medical  payments 
coverage : 

Year 
1959 

Insured  for  auto  B.I 3,715,808 

For  medical  payments 2,886,113 

Percentage    77.7% 

!.  Percentage  of  lawsuits  filed  in  Municipal  Court : 

Year 

1957                 1958  1959 

*  Total  suits  filed 7,150               10,620  9,878 

In  Municipal  Court 622                   647  625 

Percentage   8.7%                 6.1%  6.3% 

Differs  from  total  filed  per  Items  4  and  5  because  all  companies  did  not  have  split. 

SUMMARY  OF  RECORD 

(1)  Data  submitted  by  companies  writing  71.75%  of  the  automobile 
liability  premiums  earned  in  1959  in  California. 

( 2 )  General  indications  are : 

(a)  68  out  of  100  claimants  receive  payment  in  response  to  their 
claims. 

(b)  85%  of  claims  are  disposed  of  within  one  year,  60%  within 
90  days  and  35%  within  30  days. 

(c)  Out  of  100  claim  units  (not  accidents)  ten  lawsuits  result 
and  one  of  the  ten  tried  to  a  conclusion. 

(d)  Of  100  lawsuits  filed  six  go  to  a  Municipal  Court  rather 
than  the  Superior  Court. 

(e)  Of  100  injured — who  carry  automobile  liability  insurance — 
78  are  covered  by  auto  medical  payments  for  a  minimum 
of  $500.00. 

Respectfully  submitted, 

J.  T.  Blalock,  Pacific  Indemnity  Company 
James  R.  MacKay,  Fund  Insurance  Companies 
GrEORGE  Maslach,  Farmers  Insurance  Exchange 
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I.      BACKGROUND   OF   THE   STUDY 

• 

The  growing  caseload  of  the  courts  and  the  delays  to  litigants 
attributed  at  least  in  part  to  such  increased  volume  of  cases,  have  long 
been  problems  of  interest  and  concern  to  many  groups  and  the  subject 
of  considerable  study. 

Continued  study  of  the  general  problem  and  new  research  of  a  more 
specific  nature  were  given  impetus  by  Governor  Brown's  suggestion  to 
the  California  Legislature  on  January  5,  1959  that  they  weigh  the 
wisdom  of  an  automobile  accident  commission  to  consider  claims 
arising  out  of  auto  accidents  to  provide  prompt  and  fair  compensation 
to  the  victims  of  such  accidents  and  enable  courts  to  keep  abreast  of 
their  dockets. 

This  suggestion  raised  a  host  of  questions.  Not  least  among  them 
were:  "What  part  of  the  caseload  of  the  court  is  occasioned  by  litiga- 
tion arising  from  auto  accidents?"  And  "What  are  the  time  periods 
involved  in  the  handling  of  such  cases  1 ' ' 

It  was  apparent  that  answers  to  these  important  questions  were  not 
readily  available,  and  indeed  that  considerable  research  would  be  re- 
quired to  marshal  the  facts  necessary  to  produce  such  answers. 

In  the  Fall  of  1959  the  Public  Management  Research  Institute  was 
retained  by  the  Lawyers'  Committee  for  Judicial  Freedom  to  conduct 
a  study  of  personal  injury  cases  arising  from  motor  vehicle  accidents 
filed  in  the  superior  courts  of  the  four  most  populous  Bay  Area  coun- 
ties in  1957.  The  information  derived  from  this  study  was  of  sufficient 
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interest  to  a  number  of  groups  to  indicate  the  desirability  of  an  ex- 
panded study  along  the  same  general  lines.  Because  of  its  previous 
experience  in  the  first  study  and  established  objectivitj'  of  approach, 
the  Public  Management  Kesearch  Institute  was  selected  to  conduct  the 
expanded  study  now  under  the  joint  sponsorship  of  the  State  Senate 
Committee  on  Judiciary,  the  Lawyers'  Committee  for  Judicial  Freedom 
and  a  group  of  the  major  insurance  carriers  in  California.  A  descrip- 
tion of  this  research  and  a  discussion  of  its  findings  are  the  subject  of 
the  present  report. 

II.      PURPOSE   AND   SCOPE   OF   THE   STUDY 
A.  Purpose  of  the  Study 

The  primary  purpose  of  the  Study  was  to  provide  information 
needed  to  answer  the  aforementioned  questions,  namely: 

(1)  What  part  of  the  court  caseload  is  attributed  to  personal  in- 
jury cases  arising  from  motor  vehicle  accidents? 

(2)  "What  are  the  typical  time  periods  involved  in  the  handling 
of  these  cases? 

In  the  course  of  developing  this  information  it  was  possible  to  col- 
lect other  pertinent  data  and  make  other  determinations  that  will  con- 
tribute importantly  to  a  better  understanding  of  this  type  of  case. 

8.  Scope  of  the  Study 

An  Advisory  Committee  was  set  up  by  the  Senate  Committee  on 
Judiciary  which  included  representatives  of  the  sponsors  and  other 
interested  and  informed  parties. 

Consultation  with  this  committee  resulted  in  limiting  the  scope  of 
the  study  to  the  following: 

( 1 )  Cases  of  personal  injury  arising  from  the  operation,  existence 
or  involvement  of  any  motor  vehicle  licensed  by  the  State  to 
travel  the  highways. 

(2)  Cases  filed  in  superior  court.  (Very  few  cases  of  this  type 
are  filed  in  municipal  court.) 

(3)  Cases  filed  in  1957  and  1958.  (Initially  1959  was  also  in- 
cluded but  was  subsequently  dropped  when  it  developed  that 
results  from  a  substantial  number  of  these  cases  would  be 
inconclusive.) 

(4)  Cases  filed  in  the  14  most  populous  counties  of  Alameda, 
Contra  Costa,  Fresno,  Kern,  Los  Angeles,  Orange,  Riverside, 
Sacramento,  San  Bernardino,  San  Diego,  San  Francisco,  San 
Joaquin,  San  Mateo  and  Santa  Clara.  (While  California  has 
a  total  of  58  counties,  these  14  account  for  80%  or  more  of 
the  State  total  of  any  relevant  statistic  including  population, 
motorized  registration,  reportable  accidents  and  superior  court 
filings.) 

(5)  A  random  sample  of  25%  of  all  personal  injury  cases  arising 
from  motor  vehicle  accidents.  (Statistically,  this  is  a  verj-  lib- 
eral sample  and  was  deemed  more  than  adequate  for  the  pur- 
pose of  the  Study.) 
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III.      HOW  THE   STUDY  WAS   CONDUCTED 

The  procedures  followed  by  Public  Management  Research  Institute 
in  conducting  the  Study  fall  into  five  broad  phases  of  activity : 

(1)  Development  of  suitable  forms  and  instructions  for  collecting 
the  infomation. 

(2)  Field  work.  Preparations  for  collecting  data  and  collection 
and  recording  of  data. 

(3)  Review  and  correction  of  data  sheets. 

(4)  Preparation  of  data  processing  instructions  and  close  coor- 
dination with  persons  handling  the  data  processing. 

(5)  Analysis  and  summary  of  the  results. 

A  data  sheet  for  recording  the  most  significant  information  about 
each  case  on  a  single  sheet  designed  for  transcription  to  punched  cards 
was  developed  after  discussions  with  advisors  and  a  preliminary  exam- 
ination of  county  records.  Detailed  instructions  for  identifying  and 
recording  the  information  were  prepared  to  assure  optimum  consist- 
ency and  uniforinity  of  approach  and  treatment  among  the  different 
counties. 

Arrangements  were  made  with  the  county  clerks  of  each  of  the  14 
counties  to  obtain  the  needed  information  from  their  records  and  files 
in  a  manner  which  would  not  disrupt  regular  activities.  Temporary" 
personnel  were  emploj^ed  by  the  Public  Management  Research  Insti- 
tute in  each  of  the  counties  and  instructed  in  the  proper  identification 
and  recording  of  the  information.  Wherever  possible,  personnel  from 
the  County  clerk's  office  who  understood  the  Register  of  Actions  and 
the  content  of  the  files  were  employed  to  do  the  work  in  the  evening 
hours.  Early  revisits  were  made  by  the  Research  Director  of  the  Public 
Management  Research  Institute  to  each  of  the  offices  where  the  work 
was  in  progress  to  assure  accuracy  and  consistency  in  obtaining  and 
reporting  the  information.  At  the  conclusion  of  the  work  in  each  county 
the  data  sheets  were  reviewed  by  the  Research  Director  and  corrected 
where  necessary. 

A  detailed  description  of  the  tables  and  summaries  of  the  data  which 
were  to  result  from  the  processing  was  prepared  together  with  other 
instructions  and  used  as  the  bases  of  discussions  with  personnel  re- 
sponsible for  the  electronic  machine  processing  of  the  data.  After  the 
return  of  the  completed  tabulations  from  the  data  processing  center, 
considerable  time  was  spent  in  analyzing  the  data,  developing  appro- 
priate class  intervals  for  different  types  of  data,  calculating  various 
ratios  and  percentage  relationships,  and  summarizing  the  information. 
The  results  are  shown  in  tabular  form  in  the  Appendix  of  this  report 
and  are  discussed  briefl.y  in  the  following  paragraphs. 

IV.      DISCUSSION    OF   THE    FINDINGS 

The  Appendix,  which  presents  the  figures  relating  to,  and  derived 
from  this  Study  is  divided  into  two  main  parts.  The  first  section  brings 
together  data  from  a  variety  of  sources  which  relate  to  the  broad 
aspects  of  superior  court  activity  and  motor  vehicle  accidents. 

In  this  first  section,  where  figures  are  quoted  representing  personal 
injury  cases  arising  from  motor  vehicle   accidents  filed  in  superior 
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court,  these  are  the  total  number  of  such  filings  in  the  two  years  in 
point. 

No  involved  discussion  of  these  figures  is  merited.  They  are  designed 
to  provide  an  informative  background  for  the  reader  and  permit  a  more 
meaningful  interpretation  of  subsequent  tables.  It  will  be  observed 
that  tlie  economic  and  sociological  setting  of  the  more  highly  concen- 
trated metropolitan  counties  distinguishes  them  from  the  others  in 
the  pattern  of  some  of  the  figures  reported.  For  example,  San  Fran- 
cisco which  is  the  center  of  a  daily  influx  of  residents  from  neighboring 
counties,  shows  an  unusually  high  ratio  of  accidents  to  motor  vehicle 
registrations  and  accident  victims  to  registrations  as  well  as  a  high 
ratio  of  court  filings  to  population.  To  a  lesser  extent  the  same  pattern 
exists  in  Los  Angeles  County,  while  the  reverse  is  true  of  San  Mateo 
County. 

Exhibit  B  shows  the  relationship  between  authorized  superior  court 
judge  positions,  total  cases  filed  and  estimated  population.  Such  rela- 
tionships are  commonly  referred  to  in  support  of  the  need  for  addi- 
tional judge  positions  or  by  way  of  explanation  for  increased  time  in 
handling  cases.  While  a  relationship  between  these  ratios  and  sub- 
sequent figures  does  appear  to  exist,  t]iere  are  enough  variations  from 
it  to  indicate  the  need  to  seek  a  further  explanation  for  some  of  the 
differences  between  counties  in  processing  cases. 

Exhibit  C  indicates  the  total  filings  reported  by  the  fourteen  coun- 
ties in  1957  and  1958  and  shows  the  number  of  these  that  are  civil 
filings  and  the  number  and  percent  that  are  motor  vehicle  injury 
filings.  A  category'  of  injur}^  damage  and  death  filings  is  also  included 
but  caution  is  urged  in  using  these  figures  since  they  are  not  strictly 
comparable  between  counties.  No  ratios  have  been  computed  based  on 
these  figures  for  this  reason.  The  reader  is  referred  to  the  "definition 
of  terms ' '  at  the  conclusion  of  the  first  section  of  the  Appendix  before 
considering  or  quoting  these  figures. 

The  second  section  of  the  Appendix  presents  the  results  of  the  Study 
described  in  these  pages.  As  noted  earlier,  the  Study  is  based  on  a  sam- 
ple of  one  out  of  exery  four  eases  filed.  Thus,  in  all  of  the  numbered 
tables  in  the  second  section  of  the  Appendix,  the  filings  referred  to 
are  based  on  the  25%  sample  researched  rather  than  the  total  number 
of  such  cases  filed. 

While  the  study  was  conducted  in,  and  results  are  reported  for  the 
fourteen  most  populous  counties  of  the  State  it  is  patent  that  the  dis- 
tribution of  cases  is  not  evenly  apportioned  among  them.  One  county 
alone,  Los  Angeles,  accounts'  for  one-half  or  more  of  virtually  all  of 
the  combined  fourteen  county  statistics.  Nor,  are  the  remaining  cases 
accounted  for  in  anything  approaching  comparable  quantities. 

The  extreme  variations  in  the  volume  of  cases  between  the  14  coun- 
ties has  created  difficult  problems  in  the  presentation  of  the  figures. 
These  problems  have  been  resolved  in  favor  of  a  breakdown  of  the 
data  which  will  provide  maximum  information  about  the  larger  coun- 
ties, and  jiermit  the  combining  of  class  intervals  and  categories  for  the 
medium  sized  counties  with  resulting  comparisons  of  some  limited 
significance.  It  must  be  emphasized,  however,  that  the  number  of  cases 
for  several  counties  in  many  of  the  tables  is  so  small  as  to  permit  no 
valid  or  significant  conclusion  or  comparison.  The  numerical  count  of 
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cases  is  included  in  most  tables  to  serve  as  a  caution  to  the  reader 
ajrainst  considering-  or  quotino-  percentage  figures  wliere  they  are  based 
on  a  handful  of  cases. 

A  case  in  point  appears  in  table  VI  where  the  average  number  of 
days  from  trial  date  to  date  of  judgment  in  San  Joaquin  Conuty  sliows 
as  44  days  in  1957.  While  the  number  of  cases  involved  in  table  VI  is 
not  recorded  because  it  varies  in  different  stages  of  proceedings,  a 
glance  at  table  I  will  show  eight  trial  cases  in  the  county  in  1957.  Be- 
cause of  unusual  circumstances  2  related  court  cases  in  this  small 
group  were  one  day  apiece  in  trial  but  showed  a  lapse  of  170  days  each 
before  judgment  was  rendered.  Other  examples  could  be  called  upon 
to  demonstrate  how  one  or  two  atypical  cases  in  a  small  number  can 
influence  the  results.  However,  in  lieu  of  this,  wherever  a  numerical 
count  of  cases  is  not  shown  as  in  the  tables  showing  average  day  inter- 
vals between  proceedings,  the  reader  is  urged  to  consult  table  I  where 
the  primary  distribution  of  cases  is  shown  for  each  county. 

Table  I  provides  a  primary  breakdown  of  all  eases  researched  into 
three  major  categories:  (a)  cases  disposed  of  before  trial,  (b)  cases 
going  to  trial  and  (c)  cases  of  indeterminate  status.  A  glance  at  the 
relative  distribution  of  these  figures  between  1957  and  1958  will  show 
a  pronounced  shift  from  both  cases  disposed  of  before  trial  and  those 
tried  or  disposed  of  during  trial  (particularly  the  latter)  to  those  of 
indeterminate  status.  Because  of  the  substantial  number  of  1958  filings 
that  had  neither  been  disposed  of  nor  yet  come  to  trial  at  the  time  the 
information  was  recorded,  no  attempt  is  made  to  draw  any  trend  com- 
parisons between  the  two  years  or  combine  arfy  of  the  figures  for  the 
two  years.  To  do  so  would  be  considered  more  misleading  than  mean- 
ingful. For  this  same  reason  the  figures  for  1957  in  subsequent  tables 
are,  in  almost  all  cases,  considered  a  more  accurate  indication  of  rela- 
tive time  intervals  and  other  relationships  between  data  than  those 
for  1958. 

For  cases  disposed  of  before  trial,  tables  II,  III  and  IV  show  respec- 
tively the  nature  of  the  disposition,  when  it  took  place  and  the  average 
time  span  between  complaint  and  disposition. 

Table  II.  showing  the  distribution  of  cases  by  the  nature  of  disposi- 
tion is  of  little  overall  signifi.cance  and  is  meaningful  mainly  as  an 
indication  of  how  individual  county  differences  in  procedure  aifect 
subsequent  statistical  tabulations  to  a  minor  degree.  For  example, 
where  a  court  order  approving  a  compromise  of  a  minor's  claim  was 
the  last  document  filed  or  recorded  in  the  Register,  it  was  recorded  as 
"other".  Where  followed  by  a  request  or  order  of  dismissal  with  preju- 
dice or  both,  it  was  recorded  as  "dismissal  with  prejudice". 

Table  III  indicates  the  stage  of  proceedings  at  which  cases  were 
disposed  of  before  reaching  trial.  By  far  the  largest  group  of  these 
are  disposed  of  between  pretrial  conference  and  trial.  This  category 
includes  both  cases  effectively  settled  at  pretrial  where  this  dismissal 
was  filed  some  days  later  as  well  as  those  settled  on  the  eve  of  trial. 

For  cases  tried  or  disposed  of  during  trial,  tables  V  through  X  pre- 
sent a  variety  of  statistical  information  with  a  separation,  in  most 
cases,  of  jury  and  court  cases  as  well  as  all  trial  cases  combined.  It  is 
in  these  tables  particularly,  that  the  numerical  quantity  of  cases  in 
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many  iustances  is  so  small  as  to  preclude  the  possibility  of  drawing  any 
valid  comparisons  among  most  of  the  counties  or  conclusions  relating 
to  individual  counties.  The  main  value  of  these  tables  is  in  the  combined 
county  averages  and  the  combined  distribution  of  cases  among  class 
intervals.  Certain  interrelationships  between  figures  presented  in  dif- 
ferent tables  may  be  observed.  For  example,  while  table  V  shows  a 
proportionately  higher  number  of  judgments  for  plaintiff  (s)  in  court 
cases  than  in  jury  cases,  table  IX  reveals  the  average  amount  of  the 
award  to  be  relatively  higlier  in  jury  cases. 

Cases  of  indeterminate  status  are  shown  in  table  XI  by  the  last  major 
stage  of  proceeding  after  which  their  status  became  unknown.  These 
are  cases  in  limbo  which  presumably  include  some  cases  which  have 
been  dropped,  others  settled  with  no  notification  or  request  for  dis- 
missal and  a  sizable  number  that  are  probably  still  pending.  The  fact 
that  the  largest  part  of  the  increase  in  these  cases  from  1957  to  1958 
are  among  those  that  became  indeterminate  after  the  scheduled  date 
for  pretrial  suggests  that  a  substantial  number  of  these  cases  particu- 
larly among  the  1958  filings,  are  still  pending.  It  is  the  absence  of 
these  cases  in  the  1958  averages  for  cases  disposed  of  before  trial  and 
going  to  trial  that  makes  hazardous  any  conclusions  regarding  differ- 
ences between  1957  and  1958.  Table  IV,  VI  and  XI  all  show  a  reduction 
in  the  average  number  of  days  from  complaint  to  disposition  or  ter- 
mination, from  1957  to  1958.  However,  it  may  reasonably  be  assumed 
that  when  these  pending  cases  (many  of  which  were  filed  over  two  years 
ago)  are  ultimately  resolved,  were  they  to  be  averaged  in  with  the 
other  cases,  the  picture  would  be  quite  different. 

The  remaining  tables  XII  through  XVII  report  a  variety  of  infor- 
mation for  all  cases  for  which  the  information  was  recorded,  regardless 
of  whether  the  cases  were  disposed  of  before  trial  or  during  or  after 
trial  or  became  of  indeterminate  status.  Some  of  these  tables  such  as 
XIV  cover  the  same  intervals  as  those  reported  in  prior  tables  but  the 
effect  here  is  to  increase  the  volume  of  the  cases  included  to  permit 
inter-county  comparisons  and  other  evaluations  which  were  precluded 
in  earlier  tables  by  the  relatively  small  number  of  cases. 

Because  of  the  number  and  complexity  of  the  tables  presented  in  the 
Appendix,  a  condensed  summary  of  the  combined  14  county  results  are 
shown  in  the  pages  immediately  following  this  discussion. 


14  County  Summary  of  Results 

J957  1958 

I^^umher  yumier 

of  cases       Percent  of  cases     Percent 

A.  Total  Cases 5,046  100  5.262  100 

A.  Disposed  of  before  trial 3,778  74.9  3.0GS  69.7 

R.  Tried  or  disposed  of  during  trial___      649  12.8  505  9.6 

C.  Of  indeterminate   status 619  12.3  1,089  20.7 

Number      Average  Nuyvher    Average 

B.  Cases  disposed  of  before  trial  of  cases        mouths  of  cases      months 
Average  nunilier  of  montbs  from  filing 

of  roinplaint   to  disposition 3,777  12.5  3,665  11.4 

Note:  Where  tbc  number  of  cases  for  the  same  category  in  the  same  year  varies 
this  results  from  the  absence  of  certain  information  in  a  few  cases  which  excluded 
them  from  the  computations. 
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14  Count/  Summary  of  Results— Continued 

1957  1958 

Number  Number 

oj  cases       Percent  of  cases     Percent 

C.  (1)   Cases  tried  or  disposed  of  during 

trial 

Total 648  100  503  100 

Judgment   for   Plaintiff 341  52.6  284             56.5 

Judgment   for   Defendant 203  31.3  142             28.2 

Other  Disposition 104  16.1  77             15.3 

(2)  Cases  tried  or  disposed  of  during  Average  Average 
trial                                                                            months  months 

Average  months  from : 

Complaint  to  termination  * t  17.9                      %  17.1 

Complaint  to  answer 1.8  1.6 

Answer  to  memo  to  set 1.4  1.0 

Memo  to  set  to  first  pretrial 

date 9.1  9.3 

Pretrial  date  to  pretrial 

conference    0.9  0.9 

Pretrial  conference  to  trial 4.9  4.5 

Trial  date  to  termination 0.2  0.1 

Number  Number 

of  cases  Percent  of  cases  Percent 

(3)  Total  trial  cases  combined 649  100                       505  100 

Jury  Cases 497  76.6                    396  78.4 

Court  Cases 152  23.4                   109  21.6 

Amount  Amount 

(4)  Where  judgment  for  Plaintiff  aver- 
age amount  of  award $9,156  $7,275 

(5)  Average   of   percents   of   plaintiffs 

awards  to  prayers 334  20.0  275  19.9 

(6)  Plaintiffs    awards    as    an    average 

percent  of  prayers 334  16.3  275  12.6 

1957  1958 

Average  Average 

number  number 

Number         trial  Number         trial 

of  cases          days  of  cases         days 

(7)  Cases  tried  to  conclusion 573               3.4  437               3.4 

D.  All  cases  for  which  information  Number    Average 
available  of  cases      months 

(1)  Average  number  of  months  from 
date  of  accident  to  date  of  com- 
plaint           §  5,222  5.8 

Number         Awrage  Number    Average 

of  cases  times  of  cases       times 

(2)  Cases  pretried.  Average  number  of 

times  pretrial  date  set 2,765  1.51  2,743  1.56 

Average  Average 

(3)  Average  amount  of  plaintiff  (s)  months  months 
prayer 5,035         $40,116               5,259        $40,599 

*  Individual  time  Intervals  will  not  add  up  to  total  because  of  drop  outs  between  different  stages  of  pro- 

C66(lincs. 
t  Number  of  cases  not  shown  because  of  variations  In  the  number  reporting  information  between  different 

stages  of  proceedings. 
t  See  note  under  1957. 
§  See  note  on  Table  XII  In  Appendix. 

9— L-3023-C 
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14  County  Summary  of  Results— Continued 

Average  Average 

(4)  Average  number   of   months   from  months  months 
complaint  to   termination 4,425             13.3                 4,170  12.0 

(5)  Average  number  of  months  from 
memo  to  set  to  first  scheduled  pre- 
trial date 2,743  9.4  2,717  9.7 

V.      POSITIVE   ASPECTS   AND   LIMITATIONS   OF   THE   STUDY   AND 
SUGGESTIONS   FOR   FURTHER   RESEARCH 

A.  Positive  Aspects  of  the  Study 

This  study  does  not,  of  course,  purport  to  answer  all  of  the  questions 
pertinent  to  a  determination  of  the  desirability  of  an  automobile  acci- 
dent commission.  It  does  however  fill  a  large  void  in  our  knowledge 
and  understanding  of  the  present  handling  of  personal  injury  cases 
arising  from  motor  vehicle  accidents,  which  is  prerequisite  to  an  in- 
telligent consideration  of  the  problem. 

It  presents  for  the  first  time  a  dependable  statement  of  the  numerical 
quantity  of  personal  injury  cases  arising  from  motor  vehicle  accidents 
that  have  been  filed  in  superior  courts  over  a  recent  representative 
period,  hence,  is  a  reliable  indication  of  the  percentage  of  the  total 
superior  court  caseload  of  filings  represented  by  this  type  of  case. 

Too,  it  provides  heretofore  unavailable  information  about  the  time 
lapses  between  major  stages  of  proceedings  characteristic  of  this  type 
of  case. 

A  further  and  important  contribution  of  this  research  is  the  insight 
it  provides  into  the  substantial  differences  between  the  major  counties 
of  the  state  in  the  proportionate  volume  of  cases  handled  within  various 
time  periods.  By  showing  each  of  the  14  county  statistics  individually 
as  well  as  the  combined  14  count}'  group,  the  tables  and  summaries  in 
the  Appendix  provide  the  basis  for  evaluating  comparative  county  per- 
formance in  handling  cases  in  at  least  one  important  segment  of  civil 
litigation. 

The  general  tables  and  exhibits  contained  in  the  first  section  of  the 
Appendix  bring  together,  from  a  variety  of  sources,  related  statistics 
which  provide  a  broad  background  for  a  more  meaningful  interpreta- 
tion of  the  data  collected  in  the  Study  and  presented  in  the  ensuing 
tables.  The  second  section  of  the  Appendix  presents  all  of  the  signi- 
ficant information  that  could  be  developed  from  the  study  in  tabular 
form  together  with  definitions  and  interpretive  comments. 

Last  but  not  least,  the  Study  reveals  the  need  for,  and  suggests  bene- 
fits that  would  derive  from  improved  and  more  uniform  record  keeping 
systems,  reports  and  procedures  among  the  counties.  This  subject  is  re- 
introduced under  ' '  Suggestions  for  Further  Research. ' ' 

B.  Limitations  of  the  Study 

In  discussing  the  limitations  of  the  Study  it  should  be  remarked  at 
the  outset  that  court  caseload  is  not  necessarily^  synonomous  with  court 
workload  and  the  court's  time  consumed  in  the  handling  of  personal  in- 
jury cases  arising  from  motor  vehicle  accidents,  either  in  an  absolute 
sense  or  in  comparison  with  other  types  of  cases,  is  still  an  unknown 
quantity. 
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While  an  adequate  picture  is  provided  of  the  court  time  utilized  in 
the  first  trial  of  contested  actions  which  represents  the  major  part  of 
the  court's  contributed  resources,  this  does  not  reflect  the  total  court 
time  involved  in  such  cases.  Total  court  time  would  include  in  addition, 
pretrial  conferences,  hearings  on  law  and  motion,  uncontested  actions- 
such  as  default  cases,  compromises  of  minor's  claims,  stipulated  judg- 
ments, etc.,  and  cases  going  to  trial  in  superior  court  a  second  or  third 
time. 

Even  had  it  been  practicable  to  obtain  a  complete  record  of  the  total 
court  time  involved  in  the  handling  of  personal  injury  cases  arising 
from  motor  vehicle  accidents  this  knowledge  would  be  of  limited  value 
unless  we  could  relate  this  to  the  amount  of  court  time  expended  on 
other  cases.  Thus  important  pieces  of  information  still  missing  are: 

(a)  What  proportion  of  personal  injury  cases  arising  from  motor 
vehicle  accidents  go  to  trial  relative  to  other  types  of  action  ? 

(b)  What  is  the  total  expenditure  of  court  time  on  these  cases 
relative  to  other  types  of  actions  ? 

In  developing  the  data  sheet  on  which  the  pertinent  information  for 
each  case  was  to  be  recorded  it  became  a  practical  necessity  to  reduce 
it  to  a  least  common  denominator  and  provide  for  following  the  typical 
uncomplicated  case  from  the  filing  of  the  complaint  through  its  major 
stages  of  proceedings  to  termination  whether  by  dismissal  before  trial 
or  judgment  after  trial. 

While  this  typical  uncomplicated  case  constitutes  the  vast  bulk  of 
the  total  in  the  statistical  sample,  there  are -a  relatively  few  cases  that 
deviate  in  any  one  of  a  variety  of  ways  from  the  norm  and  thus  do  not 
adapt  themselves  readily  to  the  data  sheet.  For  the  most  part  they  are 
cases  where  a  complete  picture  could  not  be  portrayed  because  there 
was  more  than  one  filing  or  other  date  and  only  one  provision  for 
recording  it.  Thus,  as  in  change  of  venue  cases  where  the  complaint  was 
filed  on  one  date  in  the  county  of  origin  and  a  second  date  in  the  county 
to  which  it  was  transferred  only  one  of  these  dates  could  be  recorded 
on  the  face  of  the  data  sheet.  Where  a  number  of  defendants  were 
named  in  the  complaint  and  more  than  one  answer  filed  only  one  of 
these  could  be  recorded.  Similarly,  in  trial  cases  resulting  in  a  hung 
jury,  declaration  of  mistrial  or  granting  of  a  motion  for  new  trial  which 
were  rescheduled  for  pretrial  or  trial  or  both,  there  was  no  provision  for 
recording  the  complete  information.  Also,  since  time  and  space  restric- 
tions precluded  separate  consideration  of  uncontested  actions,  these  too 
are  undifferentiated  in  the  results.  The  treatment  of  all  of  these  special 
cases  is  discussed  in  the  Appendix. 

In  addition  to  the  limitations  imposed  by  the  technical  and  adminis- 
trative factors  described  above,  others  were  the  unavoidable  commitant 
of  the  record  keeping  systems  and  procedures  of  different  counties 
visited.  Hence,  where  the  Register  of  Actions  did  not  include  a  sub- 
stantial part  of  the  information  we  were  seeking  and  forced  personnel 
doing  the  recording  work  to  rely  heavily  on  the  files  to  secure  the  data, 
certain  partial  trial  activity  was  omitted  (except  where  copies  of  court 
minute  orders  were  filed).  Too,  where  a  compromise  settlement  was  ef- 
fected during  pretrial,  frequently  no  pretrial  conference  order  was 
written  and  therefore  no  clear  indication  was  present  of  whether  the 
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conference  had  actually  been  held  or  not.  These  limitations,  too,  are 
discussed  in  the  Appendix. 

Procedural  differences  in  the  handling  of  cases  will  have  some  slight 
effect  where  they  show  a  tendency  to  follow  regional  patterns.  For 
example,  in  counties  where  it  is  common  practice  to  issue  and  file  an 
order  of  dismissal  following  the  filing  of  a  request  for  dismissal,  the 
time  span  from  complaint  to  termination  will  typically  be  expanded  by 
a  few  days  over  the  comparable  data  from  counties  where  cases  are 
characteristically  concluded  with  a  request  for  dismissal. 

"While  the  foregoing  paragraphs  have  discussed  a  number  of  different 
types  of  limitations,  it  must  be  emphasized  that  their  net  effect  on  a 
study  of  this  magnitude  is  insignificant.  They  represent  only  a  handful 
of  cases  in  a  large  number  and  the  discussion  here  and  in  the  Appendix 
is  solely  for  the  purpose  of  alerting  others  who  will  use  and  quote  these 
statistics  to  their  existence. 

C.  Suggestions  for  Further  Research 

The  information  resulting  from  the  Study  reported  in  the  Appendix 
of  this  report  and  various  problems  encountered  in  the  course  of  the 
Study  suggest  additional  avenues  of  inquiry. 

1.  Exploration  into  reasons  for  differences  in  county  performance 
in  processing  cases. 

While  no  specific  analysis  of  comparative  county  statistics  is 
attempted  here,  it  will  be  apparent  from  a  consideration  of 
the  data  presented  in  the  tables  that  there  are  pronounced 
differences  in  the  length  of  time  consumed  in  the  processing 
of  personal  injury  cases  arising  from  motor  vehicle  accidents 
in  different  counties.  A  careful  study  of  these  differences  to- 
gether with  a  program  designed  to  seek  the  reasons  for  their 
existence  and  proposals  for  improved  and  more  expeditious 
handling  of  cases  is  recommended. 

2.  Development  of  a  program  for  the  accurate  and  uniform  identi- 
fication and  classification  of  superior  court  filings  and  the 
systematic  recording  of  basic  pertinent  information  about  all 
cases. 

Except  for  occasional  special  studies  such  as  this  one,  com- 
parative statistics  of  superior  court  actions  under  present  cir- 
cumstances are  of  limited  significance.  This  limitation  stems 
largely  from  the  absence  of  an  accurate  and  consistent  system 
for  identifying,  classifying  and  recording  basic  information 
about  cases  processed. 

One  of  the  most  laborious  activities  in  connection  with  the 
present  Study  was  the  identification  of  personal  injury  cases 
arising  from  motor  vehicle  accidents.  To  identify  these  cases  it 
was  necessary  to  read  a  vast  quantity  of  complaints  because 
neither  the  face  of  the  complaint  nor  the  Register  of  Civil 
Actions  was  sufficiently  descriptive  of  the  nature  of  the  action. 
In  Los  Angeles  County,  which  was  the  only  one  of  the  14  to 
have  a  separate  classification  for  motor  vehicle  injury  cases,  it 
was  necessary  to  read  complaints  to  eliminate  injury  cases  from 
airplane  accidents. 
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Research  in  connection  with  this  project  has  resulted  in  sug- 
gestions for  approaches  which  would  go  far  in  reducing  these 
deficiencies.  However,  such  suggestions  are  considered  outside 
the  purview  of  the  present  report  and  are,  therefore,  not  dis- 
cussed here. 

Study  and  evaluation  of  differences  in  county  record  keeping 
practices  and  administration  procedures  and  policies. 

The  diversity  of  record  keeping  practices  and  the  limitations 
that  attach  to  some  records  indicate  the  benefits  that  might 
derive  from  raising  such  fundamental  questions  as:  "Why  is 
a  Register  of  Civil  Actions  kept?  What  objective  does  it  serve? 
Who  uses  it  and  for  what  purpose?  The  posing  of  these  ques- 
tions in  no  way  suggests  that  the  Register  is  not  an  important 
document  and  source  of  information  but  rather  that  a  serious 
consideration  of  them  could  serve  to  increase  its  usefulness  in 
many  cases. 

Too,  different  administrative  procedures  and  practices  in 
counties  visited  and  experience  of  some  counties  with  different 
systems,  suggest  that  a  body  of  useful  information  could  be 
developed  relative  to  these  different  practices  and  procedures 
and  an  evaluation  of  how  they  have  worked  out. 

Such  a  body  of  information  could  help  to  provide  answers 
to  such  questions  as:  How  and  by  whom  is  the  calendaring 
function  best  handled?  To  what  extent  should  court  clerks 
be  under  the  jurisdiction  of  the  county  clerks'  office  or  the 
courts?  What  are  the  relative  merits  of  assigning  judges  to 
pretrial  work  or  special  types  of  cases  vs.  general  assignments 
of  all  types  of  cases  ? 

The  above  comments  are  not  made  to  support  the  theory  that 
standardization  and  uniformity  of  record  keeping  or  adminis- 
strative  practice  and  procedure  is  necessary  or  even  desirable, 
but  rather  to  advance  the  consideration  that  where  differences 
of  approach  have  resulted  in  experience  both  good  and  bad, 
there  is  value  in  an  appraisal  of  their  relative  merits,  with  a 
view  toward  developing  the  most  effective  system  in  each  area. 
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Exhibit  C 

PUBLIC   MANAGEMENT   RESEARCH    INSTITUTE 

Total  Superior  Court  Filings  and  the  Number  and  Percent  of  These  That  Are  Civil 

Filings;  the  Number  of  Personal  injury.  Damage  and  Death  Filings;  Personal 

Injury  Filings  Arising  From  Motor  Vehicle  Accidents  Showing  Percent 

of  Total  and  Percent  of  Civil  Filings  in  1957  and  1958 


Total  filings 

Civil  filings 

Injury, 

damage, 

death 

filings 

Pers. 

injury 

M.V.  ace. 

filings 

Percent 

County 

Number 

% 

Number 

% 

Number 

Number 

Total 
filings 

Civil 
filings 

1957 

19,917 
7,384 
5,611 
5,232 
119,305 
8,658 
5,436 
8,553 
8,238 
18,033 
20,801 
4,740 
6,167 
9,656 

100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 

12,645 
4,932 
3,745 
3,259 

85,627 
6,256 
3,212 
6,226 
5,112 

12,029 

14,384 
2,961 
4,686 
6,850 

63.5 
66.8 
66.7 
62.3 
71.8 
72.3 
59.1 
72.8 
62.0 
66.7 
69.2 
62.5 
76.0 
70.9 

2,772 
886 
471 
312 
14,783 
709 
458 

1,210 
576 

1,196 

3,434 
453 
566 

1,273 

1,508 
672 
.348 
240 
11,420 
512 
264 
660 
388 
716 

1,884 
308 
376 
888 

7.6 
9.1 
6.2 
4.6 
9.6 
6.9 
4.9 
7.7 
4.7 
4.0 
9.1 
6.5 
6.1 
9.2 

11.9 

13.6 

9.3 

Kern      

7.4 

13.3 

8.2 

8.2 

10.6 

San  Bernardino _ 

San  Dieeo  .   

7.6 
6.0 

13.1 

10.4 

8.0 

13.0    ■ 

14  Counties 

247,731 

100 

171,924 

69.4 

29,099 

20,184 

8.1 

11.7 

1958 

18,806 
7,679 
5,975 
5,777 
121,819 
9,366 
5,605 
9,120 
9,130 

19,117 

20,380 
4,800 
6,701 

10,438 

100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 

12,164 
5,030 
3,940 
3,562 

87,226 
6,883 
3,199 
6,703 
5,496 

12,318 

13,834 
3,241 
5,007 
7,477 

64.7 
65.5 
65.9 
61.6 
71.6 
73.5 
57.1 
73.5 
60.2 
64.4 
67.9 
67.5 
74.7 
71.6 

2,554 
814 
491 
336 
15,311 
810 
432 

1,359 
600 

1,310 

4,438 
421 
688 

1,441 

1,504 
552 
396 
244 
11,620 
588 
224 
756 
384 
776 

2,144 
316 
452 

1,092 

8.0 
7.2 
6.6 
4.2 
9.5 
6.3 
4.0 
8.3 
4.2 
4.1 

10.5 
6.6 
6.7 

10.5 

12.4 

Contra  Costa 

11.0 

10.0 

Kern 

6.8 

13.3 

8.5 

7.0 

11.3 

San  Bernardino 

7.0 
6.3 

15.5 

San  Joaquin 

9.8 

9.0 

Santa  Clara          -  -  _ 

14.6 

254.713 

100 

176,080 

69.1 

31,005 

21,048 

8.3 

12.0 

SOURCES   OF   INFORMATION   AND   DEFINITION   OF   TERMS 
FOR   EXHIBITS 


Exhibit  A 

I.  Sources  of  Information 

Motorized  Registrations 
Reportable  Accidents 
Victims  Killed  or  Injured 

Filings  of  Personal  Injury,  Motor 
Vehicle  Cases 

II.  Definition  of  Terms 

Motorized  Registrations 


Reportable  Accidents 


Department  of  Motor  Vehicles,  State  of 
California 

Public  Management  Research  Institute 


The  Number  of  Motor  Vehicles  licensed 
by  the  State  to  Travel  the  Highways 
(excludes  trailers) 

Estimated  Number  of  Accidents  in 
which  One  or  More  Persons  was 
Killed  or  Injured  (excludes  accidents 
involving  property  damage  exclu- 
sively) 
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Victims  Killed  or  Injured 

Filings  of  Personal  Injury,  Motor 
Vehicle  Cases 


Exhibit  B 
I.  Sources  of  Information 
Estimated  Population 
Number   of   Authorized    Superior 

Court  Judge  Positions 
Number  of  Superior  Court  Cases 
Filed 

Exhibit  C 

I.  Sources  of  Information 

Total  Filings 

Civil  Filings 

Injury,  Damage  and  Death  Fil- 
ings 

Personal  Injury  Motor  Vehicle 
Accident  Filings 

II.  Definition  of  Terms 
Total  Filings 


Estimated  Number  of  Victims  Killed  or 
Injured    in   Motor   Vehicle   Accidents 

Total  Number  of  Superior  Court  Fil- 
ings of  Personal  Injury  and  wrongful 
death  Cases  arising  from  Motor  Ve- 
hicle  Accidents 


California  Statistical  Abstract,  1958 

Judicial   Council   of   the   State   of  Cali- 
fornia 


Judicial   Council   of  the   State   of  Cali- 
fornia 

I'ublic  ^lanagement  Research   Institute 


Civil  Filings 


Injury,   Damage   and   Death   Fil- 
ings 


Vehicle 


Total  Number  of  Actions  Filed  in  Su- 
perior Court  and  Appealed  from 
Lower  Courts 

Includes  all  Actions  Filed  Excluding 
Criminal  Actions,  with  the  Exception 
of  Commitment  proceedings  and  Ju- 
venile Cases 

Corresponds  roughly  to  present  Judicial 
Council  Report  Category  of  the  same 
title.  This  figure  generally  represents 
the  group  of  cases  that  were  reviewed 
in  each  county  to  identify  Motor  Ve- 
hicle Injury  Cases  but  the  category  is 
not  necessarily  comparable  in  differ- 
ent counties.  In  Los  Angeles  County 
the  figure  was  derived  and  reported 
from  County  statistical  records 

The  total  number  of  personal  injury 
and  wrongful  death  actions  resulting 
from  the  operation,  existence  or  in- 
volvement of  motor  vehicles  licensed 
to  travel  the  highways.  These  cases 
were  identified  by  a  reading  of  the 
complaints 

SECTION  II.     Information  Collected  in  the  Present  Study 

Definitions,   General   Comments   and   Treatment   of   Special   Cases   In   Numbered 

Tables 
Table  I — 25%    Sample   of   Personal    Injury    Cases    arising   from    Motor    Vehicle 

Accidents  filed  in   Superior  Court  in   lO.")?  and  W'lS  showing  Number  and   % 
^      Distribution  of  Cases  Disposed  of  Before  Trial,  Tried  or   Disposed  of  During 

Trial  and  those  of  Indeterminate  Status. 
Table  11—25%   Sample  of  Personal   Injury  Cases  from  Motor  Vehicle  Accidents 

filed   in    Superior   Court   in   lil.")"   and   105.S,   showing   Total   Cases    Disposed   of 

Before  Trial  and  Number  and   Percent  of  Different  Types  of  Dispositions. 
Table  III — 25%   Sample  of  Personal   Injury  Cases  from  Motor  Vehicle  Accidents 

filed    in    Superior   Court   in    l!t57    and    1!>5S   showing   Total    Cases    Disposed   of 

Before  Trial  and  the  Number  and  I'ercent  Disposed  of  at  Different   Stages  of 

Proceedings. 


Personal    Injury    Motor 
Accident  Filings 
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Table  IV — 25%  Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Accidents 
filed   in   Superior  Court   in   1957   and   1958   showing   Total   Cases  Disposed   of 
Before  Trial,  Average  Number  of  Months  from  Complaint  to  Disposition  and 
Number  and  Percent  of  Cases  by  Class  Interval  of  Months  from  Complaint  to 
Disposition. 
Table  V — 25%   Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Accidents 
filed  in  Superior  Court  in  1957  and  1958  showing  Cases  Tried  or  Disposed  of 
During  Trial  and  Number  and  Percent  of  Judgments  or  Verdicts  for  Plaintiff, 
for  Defendant  or  Other  Disposition. 
Table  VI^ — 25%  Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Accidents 
filed  in  Superior  Court  in  1957  and  1958  showing  for  Cases  Tried  or  Disposed 
of  During  Trial,  the  Average  Number  of  Calendar  Days  and  Months  between 
Major   Stages  of  Proceedings  and  the  Total  Average  Days  and  Months  from 
Filing  of  Complaint  to  Termination. 
Table  VII — 25%  Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Accidents 
filed  in  Superior  Court  in  1957  and  1958  showing  the  Number  of  Cases  Tried 
or  Disposed  of  During  Trial  and  the  Number  and  Percent  of  Cases  by  Class 
Intervals  of  Months  from  Memo  to  Set  to  First  Pretrial  Date  Set. 
Table  VIII — 25%  Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Accidents 
filed  in  Superior  Court  in  1957  and  1958  showing  for  Cases  Tried  to  Conclusion 
the  Average  Number  of  Trial  Days  and  the  Number  and  Percent  of  Cases  by 
Class  Intervals  of  Numbers  of  Trial  Days. 
Table  IX — 25%  Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Accidents 
filed  in  Superior  Court  in  1957  and  1958  showing  for  Trial  Cases  where  Verdict 
or  Judgment  for  Plaintiff  (s),  the  Average  Amount  of  Award  and  the  Number 
and  Percent  of  Cases  by  Class  Intervals  of  Award  Amounts. 
Table  X — 25%   Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Accidents 
filed  in  Superior  Court  in  1957  and  1958  showing  for  Trial  Cases  where  Verdict 
or  Judgment  for  Plaintiff (s),  the  Average  Percent  of  Awards  to  Prayers,  the 
Awards  as  an  Average   Percent  of  Prayers  and   the  Number   and  Percent   of 
Cases  by  Class  Intervals  of  Awards  as  a  Percent  of  Prayers. 
Table  XI — 25%  Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Accidents 
Filed   in   Superior   Court  in   1957   and   1958   showing   Cases   of   Indeterminate 
Status  and  the  Number  and  Percent  of  Cases  by  Last  Major  Stage  of  Proceed- 
ings after  which  Status  became  Unknown. 
Table  XII — 25%  Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Accidents 
filed  in  Superior  Court  in  1957  and  1958  showing  Average  Number  of  Days  and 
Months   from   Date   of   Accident   to   Date   Complaint   Filed   and   Number   and 
Percent  of  Cases  by  Class  Intervals  of  Months  between  Accident  and  Complaint 
where  Accident  Occurred  in  1957  and  1958. 
Table  XIII — 25%   Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Acci- 
dents Filed  in  Superior  Court  in  1957  and  1958  showing  for  all  cases  for  which 
the  Designated  Information  is  Available  the  Average  Number  of  Calendar  Days 
(months)  between  Major  Stages  of  Proceedings. 
Table  XIV — 25%  Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Accidents 
filed  in  Superior  Court  in  1957  and  1958  showing  for  All  Cases  where  Informa- 
tion is  Available  the  Number  and  Percent  of  Cases  by  Class  Intervals  of  the 
Calendar  Days  (Months)  between  Memo  to  Set  and  First  Pretrial  Date  Set. 
Table  XV — 25%  Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Accidents 
filed  in  Superior  Court  in  1957  and  1958  showing  for  all  Cases  for  which  Infor- 
mation is  Available  the  Average  Number  of  Calendar  Months  from  Complaint 
to  Termination  and  the  Number  and  Percent  of  Cases  by  Class  Intervals  of 
Months  from  Complaint  to  Termination. 
Table  XVI — 25%  Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Accidents 
Filed  in  Superior  Court  in  1957  and  1958  showing  the  Number  of  Cases  Pre- 
tried,  the  Average  Number  of  Times  the  Pretrial  Date  was  Set  and  the  Number 
and  Percent  of  Cases  by  Class  Intervals  of  the  Number  of  Times  Pretrial  Date 
was  Set. 
Table  XVII — 25%   Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Acci- 
dents Filed  in  Superior  Court  in  1957  and  1958  showing  the  Average  Amount 
of  Plaintiff's  Prayer  and  the  Number  and  Percent  of  Cases  by  Class  Interval  of 
Prayer  Amounts. 
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DEFINITIONS,   GENERAL   COMMENTS   AND   TREATMENT   OF 
SPECIAL   CASES    IN    NUMBERED   TABLES 
Definitions 

Complaint  Date:  The  date  of  the  filing  of  the  compbiint.  In  change  of  venue  cases 
this  is  the  filing  date  in  the  county  to  which  the  case  was  transferred  and  the 
case  is  included  in  the  figures  for  that  county. 

Answer  Date:  The  date  of  the  filing  of  the  answer.  Where  more  than  one  answer 
was  filed,  this  is  the  date  of  the  first  answer. 

Pretrial  Date:  The  date  for  which  the  pretrial  conference  was  first  scheduled. 

Pretrial  Conference:  The  date  on  which  the  pretrial  conference  was  actually  held. 

Trial  Date:  The  first  date  of  trial  activity  oji  the  case. 

Judgment  Date:  The  date  verdict  or  judgment  was  rendered. 

Disposition  Date:  The  date  of  the  filing  of  the  last  document  that  concluded  the 
case.  This  will  variously  be  request  for  dismissal,  order  or  judgment  of  dis- 
missal, order  approving  compromise  of  minor's  claim,  etc. 

Termination  Date:  The  date  of  the  effective  termination  of  the  case.  Variously, 
judgment  date,  disposition  date,  date  of  declaration  of  mistrial,  or  in  cases  of 
settlement  during  trial,  a  date  imputed  by  adding  the  number  of  trial  days  to 
the  trial  date. 

Trial  Days:  Includes  all  days  in  which  there  was  any  court  activity. 

Plaintifffs)  Prayer:  The  combined  amount  of  damages  sought  both  general  and 
special  (where  indicated)  for  all  plaintiffs  named  in  the  action.  Damages  sought 
by  cross-complainants  are  not  included. 

Awards:  The  combined  amount  of  the  award  to  all  plaintiffs  in  the  action.  Awards 
to  defendants  on  cross-complaints  are  not  included.  "Where  damages  awarded  by 
the  jury  were  adjusted  by  the  judge  or  by  stipulation  of  counsel,  the  adjusted 
amount  is  shown.  Court  costs  are  not  included. 

General  Comments 

It  will  be  noted  in  reviewing  the  numbered  tables  in  Section  II  that  the  number 
of  cases  included  in  different  tables  dealing  with  the  same  category  of  cases  varies 
somewhat  and  that  in  other  tables  the  numerical  count  of  cases  is  not  shown.  The 
former  results  from  the  fact  tliat  certain  specific  information  was  either  not  avail- 
able or  not  recorded  for  a  few  cases  in  each  category.  For  example,  table  I  shows 
a  total  of  649  cases  tried  or  disposed  of  during  trial  in  1957,  while  table  VII  shows 
the  average  interval  from  memo  to  set  to  pretrial  date  for  only  619  of  these  cases. 

There  were  a  few  cases  where  no  memo  to  set  was  filed  for  the  case  researched 
because  it  was  consolidated  with  another  case  for  which  a  memo  had  been  filed.  In 
others  pretrial  (lata  is  missing  where  the  memo  to  set  estimated  the  trial  time  at 
one-half  day  and  pretrial  was  waived  or  where  the  case  researched  was  pretried  with 
another  related  case  and  no  separate  pretrial  conference  order  was  filed.  In  table  V 
the  number  of  cases  shown  for  this  ciitegory  is  6-iS  because  of  failure  to  recorl  the 
nature  of  the  disposition  for  one  case. 

In  the  tables  where  the  numerical  count  is  not  shown,  this  is  because  the  number 
of  cases  varies.  Tables  VI  and  XIII  showing  the  average  time  span  between  succes- 
sive stages  of  proceedings  illustrate  this  point.  In  table  VI  the  variations  in  the 
number  of  cases  is  slight  and  occurs  for  reasons  such  as  those  discussed  in  the  pre- 
ceding paragraph.  This  is  why  the  total  of  the  time  intervals  between  individual 
stages  of  proceedings  will  not  add  up  to  precisely  the  same  total  time  shown  from 
complaint  to  judgment  or  termination.  Table  XIII  in  recording  the  average  time  in- 
tervals for  all  cases  where  the  information  is  available  has  cases  dropping  out  of  the 
averages  in  successive  stages  of  proceedings. 

Certain  figures  reported  are  understated  to  a  minor  degree  for  different  reasons. 
The  number  of  cases  tried  or  disposed  of  during  trial  is  slightly  understated  because 
of  failure  to  record  partial  trial  activity  in  some  cases.  As  noted  in  the  text  of  the 
report,  where  information  was  secured  from  the  files  rather  than  the  Register  a  few 
cases  which  wont  to  trial  and  resulted  in  a  mistrial  or  settlement  during  trial  and 
were  followed  by  dismissal  are  shown  as  ciises  disposed  of  before  trial.  It  is  estimated 
that  15-20  cases  at  the  most  for  the  14  counties  might  fall  in  this  category.  For  the 
reason  stated  above,  the  number  of  trial  days  is  also  slightly  understated. 

In  table  XVI  the  number  of  cases  pretrie<l  and  the  number  of  pretrial  continuances 
shown  are  both  slightly  understated  ;  pretrials  because  some  cases  were  apparently 
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pretried  aud  settled  during  pretrial  but  no  pretrial  conference  order  was  written  and 
pretrial  continuances  because  of  a  certain  number  of  verbal  continuances  where 
written  notice  was  waived. 

Treatment  of  Special  Cases 

As  stated  earlier  technical  and  administrative  considerations  precluded  the  sepa- 
rate treatment  of  uncontested  trial  cases  which  are  included  in  these  tables  with 
cases  disposed  of  before  trial.  This  group  includes  such  cases  as  default  judgments, 
stipulated  judgments  and  compromises  of  minor's  claims  which  are  generally  handled 
in  a  fairly  routine  manner.  Since  these  cases  are  not  comparable  to  contested 
actions,  it  was  considered  improper  to  include  them  in  this  relatively  smaller  cate- 
gory of  cases  because  of  the  distorting  influence  they  would  have  on  the  statistical 
tabulations  for  this  group. 

A  few  cases  were  researched  which  were  tried  in  superior  court  more  than  one 
time.  In  these  cases,  information  was  recorded  for  the  first  trial  only.  However,  the 
number  of  these  cases  is  much  too  small  to  have  any  appreciable  effect  on  the  statis- 
tical tabulations. 


Table  I 

PUBLIC  MANAGEMENT  RESEARCH   INSTITUTE 

25  Percent  Sample  of  Personal  Injury  Cases  Arising  From  Motor  Vehicle  Accidents 

Filed  in  Superior  Court  in  1957  and  1958  Showing  Number  and  Percent 

Distribution  of  Cases  Disposed  of  Before  Trial,  Tried  or  Disposed 

of  During  Trial  and  Those  of  Indeterminate  Status 


Total  cases 

Disposed  of 
before  trial 

Tried  or  disposed 
of  during  trial 

Indeterminate 
status 

County 

Number 

%of 
cases 

%  of  14 
county 
total 

Number 

%or 

cases 

Number 

%of 
cases 

Number 

%of 
cases 

1957 

377 

168 

87 

60 

2,855 

128 
66 

165 
97 

179 

471 
77 
94 

222 

100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 

7.5 

3.3 
1.7 
1.2 
56.6 
2.5 
1.3 
3.3 
1.9 
3.6 
9.3 
1.5 
1.9 
4.4 

293 

130 

62 

40 

2,155 

81 

43 

124 

68 

127 

354 

61 

71 

169 

77.7 
77.4 
71.3 
66.7 
75.5 
63.3 
65.2 
75.2 
70.1 
70.9 
75.2 
79.2 
75.5 
76.1 

50 
25 
14 

8 
342 
23 
12 
22 
12 
37 
59 

8 
13 
24 

13.3 
14.9 
16.1 
13.3 
12.0 
18.0 
18.2 
13.3 
12.4 
20.7 
12.5 
10.4 
13.8 
10.8 

34 
13 
11 
12 
358 
24 
11 
19 
17 
15 
58 
8 
10 
29 

9  0 

7  7 

12  6 

Kern       

20  0 

12.5 

18  7 

Riverside 

16.6 

11.5 

San  Bernardino 

San  Diego 

17.5 
8.4 

12.3 

10.4 

10.7 

13.1 

14  Counties 

5,046 

100 

100 

3,778 

74.9 

649 

12.8 

619 

12.3 

1958 

376 
138 

99 

61 

2,905 

147 

56 
189 

96 
194 
536 

79 
113 
273 

100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 

7.1 
2.6 
1.9 
1.2 

55.2 
2.8 
1.1 
3.6 
1.8 
3.7 

10.2 
1.5 
2.1 
5.2 

266 

103 

79 

41 

2,001 

89 

30 

143 

66 

163 

348 

59 

84 

196 

70.7 
74.6 
79.8 
67.2 
68.9 
60.6 
53.6 
75.7 
68.8 
84.0 
64.9 
74.7 
74.4 
71.8 

46 

20 

9 

6 

257 

25 
9 

21 
4 

16 

61 
6 
4 

21 

12.3 
14.5 
9.1 
9.8 
8.8 
17.0 
16.1 
11.1 
4.2 
8.2 
11.4 
7.6 
3.5 
7.7 

64 
15 
11 
14 

647 
33 
17 
25 
26 
IS 

127 
14 
25 
56 

17.0 

Contra  Costa 

10.9 

11.1 

Kern 

23.0 

Los  Angeles 

22.3 

22.4 

30.3 

Sacramento 

13.2 

San  Bernardino 

San  Diego  . 

27.0 
7.8 

San  Francisco 

23.7 
17.7 

22.1 

20.6 

14  Counties 

5,262 

100 

100 

3,668 

69.7 

505 

9.6 

1,089 

20.7 
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Table  II 

PUBLIC   MANAGEMENT   RESEARCH    INSTITUTE 

25  Percent  Sample  of  Personal  Injury  Cases  From  Motor  Vehicle  Accidents  Filed 

in  Superior  Court  in  1957  and  1958  Showing  Total  Cases  Disposed  of  Before 

Trial  and  Number  and  Percent  of  Different  Types  of  Dispositions 


Total  cases 

Dismissed 

Dismissed 

disposed  of 

Dismissal 

with 

without 

Stipulated 

before  trial 

(unknown) 

prejudice    , 

prejudice 

judgments 

Other 

County 

Number 

% 

Number 

% 

Number 

% 

Number 

% 

Number 

c» 

Number 

% 

1957 

Alameda 

290 

100 

3 

1.0 

255 

88.0 

2 

0.7 

0 

0 

30 

10.3 

Contra  Costa..  . 

128 

100 

0 

0 

122 

95.3 

2 

1.6 

0 

0 

4 

3.1 

62 

40 

2,137 

100 
100 
100 

1 
0 
83 

1.6 

0 

3.9 

59 

36 

2,002 

95.2 
90.0 
93.7 

1 
0 
6 

1.6 

0 

0.3 

1 
0 
7 

1.6 

0 

0.3 

0 

4 

39 

0 

Kern  

10.0 

Los  Angeles 

1.8 

Orange 

81 

100 

6 

7.4 

74 

91.4 

0 

0 

0 

0 

1 

1.2 

Riverside 

43 

100 

1 

2.3 

35 

81.4 

0 

0 

1 

2.3 

6 

14.0 

Sacramento 

124 

100 

5 

4.0 

103 

83.1 

3 

2.4 

0 

0 

13 

10.5 

San  Bernardino. 

68 

100 

6 

8.8 

57 

83.8 

1 

1.5 

2 

3.0 

2 

2.9 

San  Diego 

127 

100 

3 

2.4 

106 

83.5 

3 

2.4 

1 

.7 

14 

11.0 

San  Francisco  .. 

351 

100 

2 

0.6 

338 

96.3 

1 

.3 

3 

.8 

7 

2.0 

San  Joaquin 

58 

100 

2 

3.4 

47 

81.1 

3 

5.2 

0 

0 

6 

10.3 

San  Mateo 

71 

100 

1 

1.4 

65 

91.6 

0 

0 

0 

0 

5 

7.0 

Santa  Clara 

168 

100 

5 

3.0 

154 

91.6 

4 

2.4 

0 

0 

5 

3.0 

14  Counties .. 

3,748 

100 

118 

3.1 

3,453 

92.1 

26 

0.7 

15 

0.5 

136 

3.6 

1958 

Alameda 

264 

100 

1 

0.4 

243 

92.0 

1 

0.4 

0 

0 

19 

7.2 

Contra  Costa... 

103 

100 

0 

0 

97 

94.2 

1 

1.0 

1 

0.9 

4 

3.9 

Fresno 

79 
41 

1,987 

100 
100 
100 

0 
0 

82 

0 
0 
4.1 

78 

34 

1,860 

98.7 
82.9 
93.6 

0 
0 

4 

0 
0 
0.2 

0 
0 
6 

0 
0 
0.3 

1 

7 

35 

1.3 

17.1 

Los  Angeles 

1.8 

88 
30 

100 
100 

2 

1 

2.3 
3.3 

84 
20 

95.5 
66.7 

1 
0 

1.1 
0 

1 

1 

1.1 
3.3 

0 

8 

0 

Riverside 

26.7 

Sacramento 

142 

100 

6 

4.2 

122 

85.9 

2 

1.4 

1 

0.8 

11 

7.7 

San  Bernardino. 

66 

100 

4 

6.1 

54 

81.8 

2 

3.0 

2 

3.0 

4 

6.1 

San  Diego 

163 

100 

0 

3.1 

140 

85.9 

1 

0.6 

1 

0.6 

16 

9.8 

San  Francisco  .. 

345 

100 

2 

.6 

332 

96.2 

3 

0.9 

0 

0 

8 

2.3 

San  Joaquin 

58 

100 

0 

0 

54 

93.1 

1 

1.7 

1 

1.8 

2 

3.4 

San  Mateo 

84 

100 

0 

0 

65 

77.4 

2 

2.4 

0 

0 

17 

20.2 

Santa  Clara 

195 

100 

0 

0 

188 

96.4 

1 

0.5 

2 

1.0 

4 

2.1 

14  Counties  .. 

3,645 

100 

103 

2.8 

3,371 

92.5 

19 

0.5 

16 

0.4 

136 

3.8 

AUTOMOBILE  ACCIDENT  LITIGATION  233 

Table  ill 

PUBLIC  MANAGEMENT  RESEARCH   INSTITUTE 

25  Percent  Sample  of  Personal  Injury  Cases  From  Motor  Vehicle  Accidents  Filed 

in  Superior  Court  in  1957  and  1958  Showing  Total  Cases  Disposed  of  Before 

Trial  and  the  Number  and  Percent  Disposed  of  at  Different 

Stages  of  Proceedings 


Total  cases 

After 

After  answer 

After  memo  to 

After  pretrial 

After  pretrial 

disposed  of 

complaint 

before 

set  before 

date  before  pre- 

conference 

before  trial 

before  answer 

memo  to  set 

pretrial  date 

trial  conference 

before  trial 

County 

Number 

%. 

Number 

% 

Number 

% 

Number 

% 

Number 

% 

Number 

% 

1957 

Alameda 

293 

100 

90 

30.7 

17 

5.8 

31 

10.6 

9 

3.1 

146 

49.8 

Contra  Costa... 

130 

100 

28 

21.5 

12 

9.2 

22 

16.9 

6 

4.6 

62 

47.8 

Fresno 

59 

40 

2,152 

100 
100 
100 

10 

8 
415 

16.9 
20.0 
19.3 

7 

4 

95 

11.9 
10.0 

4.4 

5 

4 
589 

8.5 
10.0 

27.4 

10 

4 

235 

16.9 
10.0 
10.9 

27 
20 
818 

45.8 

Kern... 

50.0 

Los  Angeles 

38.0 

Orange 

81 

100 

17 

21.0 

4 

4.9 

5 

6.2 

15 

18.5 

40 

49.4 

Riverside 

43 

100 

11 

25.6 

3 

7.0 

10 

23.3 

3 

7.0 

16 

37.1 

Sacramento 

123 

100 

33 

26.8 

9 

7.3 

11 

8.9 

2 

1.6 

68 

55.4 

San  Bernardino. 

68 

100 

10 

14.7 

4 

5.9 

6 

8.8 

13 

19.1 

35 

51.5 

San  Diego 

126 

100 

24 

19.0 

3 

2.4 

9 

7.1 

11 

8.7 

79 

62.8 

San  Francisco  .. 

351 

100 

74 

21.1 

25 

7.1 

94 

26.8 

38 

10.8 

120 

34.2 

San  Joaquin 

61 

100 

16 

26.2 

2 

3.3 

1 

1.6 

13 

21.3 

29 

47.6 

San  Mateo 

71 

100 

18 

25.4 

3 

4.2 

17 

23.9 

0 

0 

33 

46.5 

Santa  Clara 

168 

100 

38 

22.6 

7 

4.2 

41 

24.4 

3 

1.8 

79 

47.0 

14  Counties  .. 

3,766 

100 

792 

21.0 

195 

5.2 

845 

22.4 

362 

9.6 

1,572 

41.8 

1958 

Alameda 

265 

100 

70 

26.4 

23 

8.7 

50 

18.9 

10 

3.8 

112 

42.2 

Contra  Costa... 

103 

100 

28 

27.2 

5 

4.9 

22 

21.4 

5 

4.9 

43 

41.6 

Fresno 

78 

41 

1,996 

100 
100 
100 

18 

12 

457 

23.1 
29.3 
22.9 

3 
2 

109 

3.8 
4.9 
5.5 

1 
•4 
538 

1.3 
9.8 
27.0 

6 

0 

265 

7.7 
0 
13.3 

50 

23 

627 

64.1 

Kern 

56.0 

Los  Angeles 

31.3 

Orange 

89 

100 

23 

25.8 

4 

4.5 

7 

7.9 

11 

12.4 

44 

49.4 

Riverside 

30 

100 

5 

16.7 

3 

10.0 

9 

30.0 

2 

6.7 

11 

36.6 

Sacramento 

142 

100 

31 

21.8 

7 

4.9 

13 

9.2 

6 

4.2 

85 

59.9 

San  Bernardino. 

66 

100 

17 

25.8 

2 

3.0 

9 

13.6 

7 

10.6 

31 

47.0 

San  Diego. 

163 

100 

41 

25.2 

5 

3.1 

27 

16.6 

9 

5.5 

81 

49.6 

San  Francisco  .. 

346 

100 

95 

27.5 

30 

8.7 

108 

31.2 

37 

10.7 

76 

21.9 

San  Joaquin 

57 

100 

11 

19.3 

1 

1.8 

3 

5.3 

6 

10.5 

36 

63.1 

San  Mateo 

84 

100 

28 

33.3 

8 

9.6 

25 

29.8 

1 

1.2 

22 

26.2 

Santa  Clara 

194 

100 

67 

34.5 

4 

2.1 

48 

24.7 

6 

3.1 

69 

35.6 

14  Counties  .. 

3,654 

100 

903 

24.7 

206 

5.6 

864 

23.6 

371 

10.2 

1,310 

35.9 
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Table  XIII 

PUBLIC   MANAGEMENT   RESEARCH    INSTITUTE 

25  Percent  Sample  of  Personal  Injury  Cases  from  Motor  Vehicle  Accidents  Filed 

in  Superior  Court  in  1957  and  1958  Showing  for  All  Cases  for  Which  the 

Designated  Information  is  Available  the  Average  Number  of  Calendar 

Days  (months)  Between  Major  Stages  of  Proceedings 


Complaint  to 
answer 

Answer  to  memo 
to  set 

Memo  to  set  to 
pretrial  date 

Pretrial  date  to 
pretrial  conference 

County 

Days 

Mos. 

Days 

Mos. 

Days 

Mos. 

Days 

Mos. 

1957 

67.3 
56.2 
74.0 
79.4 
59.4 
55.5 
64.4 
70.4 
62.6 
72.6 
72.5 
72.7 
76.3 
63.2 

2.2 
1.8 
2.4 
2.6 
2.0 
1.8 
2.1 
2.3 
2.0 
2.4 
2.4 
2.4 
2.5 
2.1 

42.7 
46.3 
44.4 
64.3 
32.7 
61.0 
80.5 
50.5 
50.6 
24.2 
52.5 
38.2 
40.3 
48.4 

1.4 
1.5 
1.4 
2.1 
1.1 
2.0 
2.6 
1.7 
1.7 
0.8 
1.7 
1.2 
1.3 
1.6 

173.9 
209.9 
108.3 
142.8 
340.6 
93.6 
301.1 
108.7 
160.6 
148.5 
327.7 
109.7 
272.8 
454.5 

5.7 
6.9 
3.6 
4.7 

11.2 
3.1 
9.9 
3.6 
5.3 
4.9 

10.8 
3.6 
9.0 

14.9 

9.2 
12.6 
19.5 
27.6 
27.4 
40.2 

3.0 
12.6 
28.6 

8.4 
40.7 

8.5 
15.6 
22.3 

0  3 

Contra  Costa 

0  4 

0  6 

Kern 

0  9 

0  9 

1  3 

0  1 

0  4 

San  Bernardino 

San  Diego 

0.9 
0  3 

1  3 

0  3 

San  Mateo. 

0  5 

0.7 

63.2 

2.1 

38.9 

1.3 

284.9 

9.4 

23.9 

0  8 

1958 

81.1 
88.1 
55.9 
64.3 
51.2 
66.6 
89.5 
77.6 
89.2 
56.9 
66.4 
48.3 
90.3 
71.8 

2.7 
2.9 
1.8 
2.1 
1.7 
2.2 
2.9 
2.5 
2.9 
1.9 
2.2 
1.6 
3.0 
2.4 

49.2 
22.8 
52.7 
69.3 
29.1 
65.0 
36.6 
37.7 
47.0 
17.0 
46.3 
28.9 
51.6 
36.6 

1.6 
0.7 
1.7 
2.3 
1.0 
2.1 
1.2 
1.2 
1.5 
0.6 
1.5 
0.9 
1.7 
1.2 

233.6 
167.2 

68.2 
218.2 
830.3 

97.5 
342.0 
227.6 
114.1 
239.0 
366.0 

78.2 
393.0 
432.9 

7.7 
5.5 
2.2 
7.2 

10.9 
3.2 

11.2 
7.5 
3.8 
7.9 

12.0 
2.6 

12.9 

14.2 

9.8 
0.7 
18.1 
15.1 
32.1 
30.0 
38.7 
2.1 
32.1 
10.9 
31.9 
20.8 
12.4 
23.6 

0  3 

Contra  Costa 

0 

0  6 

Kern 

0.5 

Los  Angeles 

1.0 

1.0 

Riverside..  . 

1  3 

Sacramento 

0.1 

San  Bernardino 

San  Diego         . 

1.0 
0.4 

1.0 

San  Joaquin 

San  Mateo 

0.7 
0.4 
0.8 

14  Counties 

60.3 

2.0 

34.9 

1.1 

294.3 

9.7 

25.1 

0.8 

244 


SENATE  FACT  FINDING  COMMITTEE  ON  JUDICIARY 


e 

••i 

0) 

B 

» 

e 

X 

M 

CO 

m 

» 

p>  « 

■V  0 

e  > 

"i 

in  1957 
Class  Int 
ate  Set 

*■       Q 

!:  >* 

o     .5 

**  2  "^ 

b     «     O 

e  o  k 

•Cun. 

O  ito  *> 

^• 

Sup 
nt  o 
Firs 

3 

t- 

.ESI 

\n 

z 

■o  «  0 

01  a  «. 

z 

ifc  ^  «» 

u 

£    D    O 

>      2 

4)    v    0 

■0  j»  e 

ble  X 

NT   RE 

le  Acci 
e  Num 
en  Me 

►H    ^ 

.iix  4) 

■c  *   ) 

Ul 

4)    C)   .£ 

o 

>  —    « 

< 
z 

^  M  a 

< 

Mot 
Avai 
onth 

s 

u 

o        — ' 

CD 

>-     C     M 

3 

•^  O  X 

a 

<n  •-    a 

S!  CO 

0  E  k 

u  •■  e 

3  —    O 

•£■  •  ^ 

—  i;  u 

§5- 

J5S* 

&  a 

«.u 

e  — 

•  < 

a 

E 

o 

M 

« 

e 

• 

6§ 


^ 


6? 


S'S 


o  3 


oooooooooooc^'eao      o 


ooooooooooooo— *      o 


o  o  o  o  lOO  o  o  o  o  o  — -- o      r^ 


oooo  —  o  c;  o  o  o  o  o  o  ^      ca 


OOOOOOCCOOOOOOO 


oooooooooooooo  o 


OOOOOO^OOOOOOO        ^  OOOOiOOOOOOOOOO    |»o 


OO  OOu^OO  OO-^OOO-*        O  OO  O  OcCOO— O  «  r^  OOO 


^  t*       w  o  cc    I   ^ 

O-^OOOOcoOO-^OOOco        cc 


o  — oooo^oousoooo      r-* 


OOOO'—OC^lOOOfOO^^eo 
C^  *-«  CO 


i«  00-^C^—         O  —  ■^  O  O  t- 

OOOClCi—  —  OCO'^OC^OC^ 


CC  CO         CO         Ci  I**  t^         coo 

OOONCCOCOO^'^'OOCO-* 


^^oo^-o--t^oc^QO-r.-«co»o 


i^oocoO'fl'oe^Tf'iC'— tor^ 


ITS  ift  C5  "-r  CO  c<i  to  «D  l«  00  CO       o 

—  «0  —  MO^r-^CTit^OCOOOCO 
CS)  t*-        CO  ^H        ift        <M  U5 


0*ft'—'C^'^«—  C505CS«-<OOOCSO 

ic  r-       ^  i«       !-■       1-.  c^ 


ooo«-«e^ooao-^«0'^oo»QO 
»f5  *-«»-"      oar* 


CM  ro       — 


■OOcsiooor^Or^oiOcoc 


cCcOOOcocococ 
C5  c^       c^  c»  c 


iC^J'OT'T^iriO  —  cocrjc^CiOfTs 
COOOC^)CO'?MCOCOCO»C  —  c^-rO 


u5  CM  -r  —  ; 


.^«  r^O  : 


-  CM  ^  C^ 


cooocco»coo      oc:^-oceor-«D 

cdo'oO-^QCOO  —  "^  —  ^o'c^- 


eO  •— '  CM         iC         —  i^  ^rt 


CMCMCOOSOiCMOh-CrCM-^t^-^M 


»-i*-»OCMcO'rO^-Cit--.cO'-"Oco 
«  —  CO  u3       u5       r^--'CM 


cst^cooococo  —  t^co*ct^r^co»o 

cocTiQCc^'oeo— ^cccsocr^cJcM-r 

r^OO'-r-rciOO<o-rcMOr-i« 

—  CM  —  ^  CO         CO  «  ^  ^  CO  ^  CM -^ 


-fQOu5r^r^coco'<*'Os<»cO'^00 

003»CCOOSOOCOC5COCMCOU5»0" 


^  CM  —I 


•^  <a  o  o  = 


a'O    !    ''a   '42  £  1=  &  =  5- -3-2      = 


ccoccMr»roc5  CM  »o  cc  cs      to 

COCM^-CMCOOOOCSt^COr^O  — 


t^CMCO  —  OOOOOOOSW50COCM 
lO         t«  CO  CM  »- — •  CO 


t^WDC^CMCiCMCMiCOOCSOCOOaCM 

t>.w5CMr*Oro  —  r^cor^CMCMCM'^ 


COCMCMCMCOiftOCC^OOCMOO 

cor^QCooot^CMr-^-^csoaococM 

CM -^         CM  CO         CO  CM  «-•  c5  CO         CO  ^" 


OiOosr*cMcot^  —  —  oo»o«Dr^c^ 

QOt^COCO^C»CMCM»COCM»OCOCM 


tn  ^      «c 


5'"§    ■ 


t;  c  M  c  ri  —        g 

HEBE'S      ^ 

^  >  uccccce      « 


SENATE  FACT  FINDING  COMMITTEE  ON   JUDICIARY 


245 


I -5 
tfi  .- 

CO  E 
o-  «  o 

■52  2 


'  c'i 

!;;°% 

o>  a»- 

-  E  5 

c  0  •■ 

—  u  t 

^S'5 

0  2q. 

U*   g 

>9  ^  u 

111 

3 
J; 

uper 
Mon 
rom 

.E-gx 

M 

'«r§ 

z 

=  0  S 

X 

u.  u 

u 

1  o  « 

« 

< 

*^         UI 

g  :j2 

X    S 

ni. 

<u 

<    3   £ 

3    5 

«z  = 

O       w 

w  0  J2 

1-     S 

X    ?  8 

111 

^  2u 

o 

< 

1.  >  >« 

z 

5<x 

1 

m  Mot 
le  the 
Cases 

a 

3 

o. 

ases 
Aval 
rcen 

U    «    4) 

3    0c 

C  '<£    8 

~    ?    »• 

•=  E  0) 

8    k  JS 

^2E 

M    C    3 

»"2 

a-5  « 

•Rl* 

«,  ^-o 

S-o  ° 

E* 

O    VI 

«A    4) 

15 

«  < 

CL 

■n 

M 

58 


65 


^ 


6? 


6? 


feS 


^ 


65 


65 


,-,  ^       _,       _  c^ 


SClO'-ii-.i— ICDCCCOI 


<MTrc0-^Or^t^-^U50iCDr-«(DC 


,— .•rt-t^oot^^—icc^i— 'COt 


■  ^  c^ 


l-H    C^    t^  f-.    ,-1 


^-  CO  ^  ^H      c^      cq  05 ' 


CD -rr  T-1       "^  ca       CO  c^  f-«  CO  »-H  .-H  .I 


0iC5"^u:50>C0iCt^0s^*'OC0O'-H 


■^C0t^CDt-*O5CCOiCD^S*Ol0a»OC0 


OC»C^iO-^-^OCOOiU3b-OOI>- 
lO  ^  1-1         OOi-H^cq        .-.lOi-Hi-t^ 


.-«C^O:COOMCS>— 'OOOCOOOOt^ 


U3^  eCOiWOl-H  GO        t^OOOOliC 
C0,-H,-«,-He0OOOOC00i"^»005 


Oi-«.-«*-<C^i-H-^F-<0«0<DeOW50 


'■^C<IMCOCOOiOO(M^03  0-^C<» 


^  ^H         C4^H  ^  ^  ^  c^ 


sic-HCC-HOooDooict^eot^i-iio 


iooi»ot-MiOcooai'-^cDcDOC 

Tji  O  CO        CO  >o        ^-H  » 


I  ^        ^  ^  ,-,       c^  ^^.^ 


C^GOCOlOI>.i-<t~-iC;DO»OOiOOCO 

lOCiCiC^tO'-'eOcDCDCO-rfcOt^OS 

-rrcoOoO'-'COt^eO'-''— -^-^osca 

COCOCOCO'^CO'^C^'^'^'^COCOiO 


coioococD-^-^eDO-^cooi-^co 


^!fb-»OOsiC'-'OiOOOOCDOOiC 

CO  .-(  00  C^         CO  •-•  CO  "^  *-t 


i-icoco»«'— «'-<r-coc^»oiCTros(D 

iOcOCs0OC^-^t>-b»-rO3OiO0(DOi 


.,-ct^-^C^COC000Ot~-O5C^i0*-< 
■•Tf.-i         t^i-i         (M  i-i  i-H  CO  i-i  i-i  (M 


CO'^<D'^"^CO»— 'Oi— '»OU3'-<lOCO 
t-i000<O«-'OOQ0t^0iCiC0<Mt— 


i-'co       ,-.coi-«       cq 


>Oi'*CO00iO-<»*COasb*OS»i5*—cO 
J  1— I  CO  toco  f— I  .— 1  .-H  CO  »-H  »-H  ,-H 


C^C^-^COC^COOcOC^lCOCOCQUi^ 


0»ccceocoiO'S'»-tOi»ot^oo'^c^ 


»Ct^"^C»iC0t^«D'-HtD0SOC0-^O 
COOJ'-<OsCOCO(N'--COCOOC^'-«'-i 


rr.-Hi-i        o  ^-<        *-•        c^-^        *-«C<I 


CDCO»C»0005COCO»OC050CDOOO 
i-hOOOC^C^OCOiMOi— 'COO'-'"^ 


^  o  £ 


c  tea  cr^r? 

•<  O  P^  M  1-^  O  P^  CQ  CO  CO  CO  CO  GQ  OQ 


Oi-HOiO.-'OOOCOMOSOt^Oi'^ 


CO  CO  03  O  <0  >-«  U5 


3b--^CO  t^t^ 


CO  CO  05  eoco  CO -^  CO  coco -^  COCO" 


^Ncooot^t^-^aic^00i0»ccot^ 
CO  »-*  05  <-H       »-<       f-H  ^r  oi 


^  to  o 

a  " 


cQ   6 


■2L.„. 


»-—  O  ^- 1  J  ^  ■■  "5  ea  eC  rt  <8  efl 

■<OlxiMi-JOWoQcacQcaaQcooQ 


e 

t«0 
c  a 


246 


SENATE  FACT  FINDING  COMMITTEE  ON  JUDICIARY 


X 
u 

_      < 

■^        Ul 
X       u. 

•-    s 

111 

o 

< 
z 
< 


o 
j: 

(A 
CO 

•n  I. 
o<  o 
•-  Ji 

oZ  ^ 

K    4)  «rt 

•n  JC    in 

»  ••  o 

c  e  ^ 

—  0  a 

t-  o 
1-^ 
"  o!2 
o  ^^ 

k    0)    k 

C    0.1 

—  u  h- 

7>  di  '^ 
S)    k    O 

~  °-    i. 

"■  o  <» 

?^  E 

O    U)    3 

■o  gz 
{{.So 


« fc. " 

O    in 

>•    U 

_  a»  — 
o  >  u 

•♦.**>> 
in  « -a 

SI'S  " 

O       V    Ul 

u  -s  o 
.    «(  u 


a  B 


—  a  c 

H     «     S 

O    4,    w 

c  «  5 

in  U  '^ 

O  «•-  ^ 
Q.    O    C 

*    u    O 

O    C) 

«  ^ 

II 

o 
to 


OOOOCC  — OO  — O— 'OOO 


ooooo— oooooooo 


C^OOOOi-'OOOO'^OOO 


0000^(MOO(MO<MOOO 


,_,OOOC^C«00(MCOOOO 


»-'000<Mt^O'-''-'0-rfOO'— ' 


COOOOOCDO'-''— (0--C^OC 


00(MCO'^(MOOOi-'»0'^^H.-HC010 


i  CO         i-H  <M         CJ  r-.(M  C4 


Gccr-cc<D«:>-rcr-t--cDooiot 


t^OCCCDCCIC(Mt-»CX)OOO^OC 
O0S»0CCC^00e00SO<MC0U3»0O 


C4        kC 


*-"C^      *-" 


-2 


"2  :sss 


oooooooooooooo 


oooo  cr.  ooooo  —  ooo 


^O— 'OClOOO'— oooo-^ 


OOC^O-r  —  OO  —  OOIOOO 


ClOOOOO^OOrcOO  — OCSt 


t^O-^o^c^ccOcoc^cocococc 


r-i         CSKMC^OJC^         C^         Mi««C^ 


CO         t-"  CC  M  »-•         CO         .-«  C^l 


CCCDC^^-COOCCi»—0;Q00300000 

cooocot-»ooc^»r5iO  —  oc^<:D-rco 

t-CieDt>»iOCO»OC3»COS»Ot^»Ot^ 


ioocct^ot^»cr-^r-*osooccoo 


CI  — ■  »-< 


coO»^cj;D»o»-tooc«-Ht^ccurcc 


O'— '00iO»OC^r^CCM«eD<Ot*-C1 

CM^C0CCC005C^C^»flOC^I0C0C*a 


s 


a  a  a  e  g      ii 


SENATE  FACT  FINDING  COMJUITTEE  ON  JUDICIARY 


247 


X 

_    < 
> 

X 


o 


e 
o 

K 
■n 

ti: 

a  o 
.2  2 

k    V 

v  & 

.E  :^ 

111 

in  ^    k 
C    fl)    « 

<  o'S 

X    O    k 

<1)      k      (fj 
k      •>     - 

5*  5 


»    E 


•*  o 

in  1^ 
.2.  4> 


S< 


0^05 


65 


6§ 


SC^COf^OCOCOCOOOC^COiO 


i>.t-.ioi>-«DOiiot--ooo-r-n'io— I 


I'-COT-'OOCTJCCOt^OCOC 


DOit— '-HOOOiO'^OO'-'Oi 


J  1-.  ,-.  CD  CC  (M  C 


I  Ci  1—  C-J  lO 


oia^ooMcot-'^OI: 


O  *-•        *-l.-i  *-t 


3.— 'CiCO»C'-'t^-^C^'-«OC^CO 


Ot^OCOCQOOOcO-^t^'-HOlCOO 
*-<C0G0OI>-r^C^OC^cD03C0"^'^ 


-^  C^  ,— t  O  r-l  1-f  1-H  ,-H  T*l  ,— 1  CO 


i-H  <M  ,-.  i-H  C^J  T-i  T 


t>.  CO  «-i        O  C<)         CO  »-<  CO  i-H  C<l  c<i -^ 


1— iail>-i00iOC0CS»0<MG0r- (ITiCS 
C000iCG000I>-OO«O'-*OCi00iC 


Oi  W5  iO  lO  C 


-  00  W3  O  ■>-<  b*  OO  CO 
»0       ^  ,-t  (N  »0       i-H 


1— iOiCO'-H(MI>-ir-(T-«C^OI^COt>-CS 

CO-— tOiOC^i— 'C^iOCDTf>— '■^1— 'CJS 


•rr  (M       -^  T-H    C^    (M  iC  r- >  ,— I  C^ 


lO  CM  ^    CO--1    ,-H  ^  (M  CD    .— I  ^ 


CO(M'LCGO"^t--i— "C^C<lOCD<DCOO 
lOt-'-HCDira-^OiO-^'^COC^'^'^ 


(Tl  1-^  ,-.    lO       1-H       1-i 


.^,_,,_0»0'^'-«C'l-rcD.— "OOO 


Ji— .CDiOC-^COC^It^C 


(M  iO  CI  •— ■  r-  o  c-i  ,  - 

1— ■lOCiiC'— 'Ooir^'^O'^oco^D 

"tT  OO  ■-t'"  O  Oi  oT  CD  CO  '-D  cT  o"  c^"  t-^  c^* 


■'OCil>-CiCiQOCD»Ot^GT>Ot^- 


r^  CD  oo  ic  - 


lcD'£>cst^t^t^O:c^ 

"  QC  ^    1-1    1— '  -r       CM 


C0C^N-^»OOit>*00W30iCDTPOe0 
Oit^OCOQOOOOC^COC<lt^i-'00'*' 


»oooob-cocD'^co»o»-taiOioi 

CO  t-t  r-i  1-1  -t- --t         C^i-H(M"<»'  CO 


l««C>3C^^^(MC^C^,-.CSltM 


C^OS00i-n-H^00W5OOC<l0i»CC0 
O  (M  i-H  <-<  Ca  CO         COCJ'^OO         C^  CO 


1— lOiOTTCOOOO'— 'COt— OSt-CiCO 


)'^lOCOaiCOCD»-<CO^*'<M«D'— 'CO 


CDlOMOOt--CDCOOO<NTr't^i— it--0 

CX)"^«— «CiCS0iC0C0i0C^*-*OO'— ' 


OO'-HCDOS"^(MCDi0'^C000(MO 
t^(MT-*         CDi-t         C^         (M  CD         i-H  CO 


c^rM-rooooo>ot^'-'»dCOC^iC 

■^  C<J  «— I         »— I  «— I         »— <  »-H  C4  t- T-i  »— i  C^ 


CO»OCX)C»iOt^COlO'^5Dt^00^'^ 


■  a^ 


o 


«o 


-^   « _t- .  ^5   O   t;  v3  rt  ce   CO  rt  rt  rt   5 


■rrCiOt-.»00'-'C<lOTt*C^'-it^»OC^ 


CO         O  CO  i-H  1— '  CD  W         lO  C30  CO  OS  C^ 
OOi-ii-HT-4MCOCOOC^O'-<0'-« 


,_OrHr-.-^COC<)CDOlC'^»-»»-*CO 


kOt-O-— '>— 'OOiCOfM"— 'COr-»COO 
CCCCCJ0GCO»0i0Ot-^O— 'CO  — •  ''^ 
C-lCDiC'TU^OOOSCDCD  CD  C^  CD 

CO -rr"  iO  cc'o"  CO  CO 


O»0i00t-^0— 'CO'-' 

C^__CD^CO_t-j 


f»OCO»rt"^CO-^'n""' 


30C*-'-^cDCO00eD'^t-»OiC^C0 

5Cl'«00*^iOC00503COt— T-"t^ 


fflO 


S-pS 


■s  3  o  s  3  g  a 


^  o  i-.^  O  i"  ••:;  rt  c8  oc  rt  <fl  rt  w 
<  O  P6^  W 1-^  O  Pi  Oa  cow  CO  CQ  CO  CQ 


248  SENATE  FACT  FINDING   COMMITTEE  ON  JUDICIARY 

J.     CONCLUSIONS  AND  RECOMMENDATIONS 

As  part  of  the  conclusion  of  its  report,  the  Committee  again  expresses 
its  appreciation  to  the  many  interested  persons  and  groups  who  have 
contributed  so  much  valuable  information.  The  major  contribution  of 
the  insurance  industry  has  already  been  briefly  referred  to,  but  it  is 
difficult  to  describe  the  wholehearted,  sincere  and  objective  approach 
which  this  industry  took  in  consulting  with  the  Committee  upon  the 
problem.  Not  only  did  the  major  executives  of  the  insurance  carriers 
participate  personally  in  conferences  and  discussions,  but  the  industry 
itself  helped  to  finance  the  gathering  of  some  of  the  statistical  informa- 
tion without  in  any  manner  participating  in  the  conclusions  reached,  or 
the  manner  in  which  the  studies  were  to  be  conducted.  The  Committee 
feels  that  it  is  most  gratifjdng  to  have  had  the  opportunity  of  working 
with  such  distinguished  and  outstanding  Americans. 

The  Committee  also  feels  that  it  would  be  remiss  if  it  did  not  take 
this  opportunity  to  express  its  gratitude  to  the  Honorable  Robert 
McCarthy,  Director  of  the  Department  of  Motor  Vehicles,  and  to  Mr. 
Harold  M.  Dorman,  Assistant  Division  Chief  of  that  Department,  as 
well  as  to  Mr.  Russell  R.  Magill,  Deputy  Commissioner  of  the  Depart- 
ment of  Highway  Patrol. 

It  should  be  noted  also  that  a  wealth  of  additional  material  was 
submitted  to  the  Committee  by  other  interested  persons  and  organiza- 
tions, which,  however,  could  not  be  included  because  of  space  limita- 
tions. Nevertheless,  it  is  felt  that  the  material  which  is  included  in  the 
report  presents  a  fair  and  comprehensive  report  upon  the  current 
thinking  and  studies  in  this  general  field. 

In  reviewing  the  material  and  the  testimony  submitted,  the  Com- 
mittee fails  to  find  any  showing  of  an  impelling  need  to  establish  an 
Automobile  Accident  Commission.  Further  research  maj^  indicate  that 
this  has  desirable  features,  and  the  Committee  has  by  no  means  con- 
cluded its  studies  in  the  field.  It  is  certainly  true  that  in  some  areas 
of  California,  court  procedures  do  not  permit  as  prompt  a  trial  of 
personal  injury  actions  as  would  appear  desirable.  However,  the  Com- 
mittee believes  that  every  effort  should  be  made  to  improve  these  pro- 
cedures rather  than  to  recommend  such  a  drastic  step  as  to  create  a 
whole  series  of  new  problems  by  the  creation  of  an  Automobile  Acci- 
dent Commission. 

Recommendafions 

The  Committee  recommends  that  no  action  be  taken  at  the  1961 
Session  of  the  Legislature  toward  the  establishment,  or  the  furtherance, 
of  an  Automobile  Accident  Commission.  The  further  recommendation 
is  made  that  the  Committee  continue  its  studies  in  the  field  and  examine 
as  they  may  be  presented  any  arguments  which  may  be  advanced  in 
favor  of  the  Automobile  Accident  Commission  plan,  as  well  as  to  con- 
tinue its  studies  for  the  better  administration  of  justice  within  the 
present  framework  of  court  and  jury  procedures. 

prinleJ  in  California  state  miNTiNC  office 
L,-3023-C     7-61      2,500 


r^ 


